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CuDAHY  Packing  Company  v.  J.  W.  Shepard. 

Decided  October  26,  1904. 

l^^-Snrety— Kelease. 

A  surety  is  released  by  a  change  in  the  terms  of  the  original  contract  by 
agreement  between  the  principals. 

8. — Prlnoipal  and  Affcnt— Sale— Surety. 

Sureties  for  the  performance  by  their  principal  of  his  accounting  as  agent 
with  reference  to  salea  of  property  made  by  him  were  not  liable  upon  a  sale  made 
by  him  with  consent  of  the  plaintiff  to  himself,  acting  under  the  firm  name 
of  a  company. 

Appeal  from  the  District  Court  of  Brown  tried  below  before  Hon. 
John  W.  Goodwin. 

J.  Van  Steenwyk,  for  appellant. — ^Where  a  bond  is  given  for  the  faith- 
ful performance  of  only  a  certain  phase  or  part  of  a  divisible  contract, 
the  bondsmen,  in  order  to  set  up  a  release  by  reason  of  a  change  made 
in  the  contract,  must  allege  that  there  was  a  change  in  that  division  of 
the  contract  to  which  their  bond  relates,  or  such  facts  as  would  show 
that  their  liability  was  affected  by  the  alleged  change.  7  Am.  and  Eng. 
Ency.  of  Law  (2d  ed.),  124,  and  note  2,  p.  150;  8  id.,  51. 

0.  W.  Harrison,  for  appellee. — The  uncontradicted  evidence  showing 
that  appellant  and  Shepard  had,  before  any  of  the  losses  ever  accrued, 
by  agreement  between  themselves,  without  the  knowledge  or  consent  of 
appellees,  materially  altered  the  contract  in  that  clause  to  which  the 
bond  sued  upon  relates,  appellees  were  discharged  and  it  was  the  court's 
duty  to  instruct  a  verdict  for  them.  Ryan  v.  Morton,  65  Texas,  258; 
Clark  V.  Cummings,  84  Texas,  610-614;  Jjane  v.  Scott,  57  Texas,  370, 
371;  Gardner  v.  Watson,  76  Texas,  31;  Fidelity  Mutual  L.  Assn.  v. 
Dewey,  54  Law  Rep.  Ann.,  945;  Crossley  v  Stanley,  84  Am.  St.  Rep., 
321 ;  Salem  v.  McClintock,  59  Am.  St.  Rep.,  33 ;  Grasser,  etc.,  Brewing 
Co.  V.  Rogers,  67  Am.  St.  Rep".,  389. 

The  court  correctly  held  that  the  contract  and  bond  contemplated  sales 
by  Shepard  to  third  persons ;  for  who  ever  heard  of  a  principal  creating 
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an  agent  to  sell  that  prineipal's  goods  to  that  agent.  The  contract  and 
bond  read  together,  and  in  the  light  of  the  surrounding  circumstances 
and  of  the  objects  and  end  to  be  accomplished>  will  bear  no  other  con- 
struction. 

Appellant's  right  to  recover  depended  upon  its  showing  sales  to  W.  P. 
&  P.  Co.,  for  which  said  company  failed  to  pay ;  but  the  proof  failed  to 
show  any  sales  to  said  company  within  the  true  intent  and  meaning  of 
the  bond,  and  the  court,  therefore,  properly  instructed  a  verdict  for 
appellees.  Woods  v.  Half,  44  Texas,  635;  Cleveland  v.  Williams,  29 
Texas,  204;  Goldberg  v.  Bussey,  47  S.  W.  Rep.,  49;  McCormack  Har- 
vesting  Co.  v.  Balfany,  79  Am.  St.  Rep.,  393;  Lum  &  Pry  v.  Hale, 
75  S.  W.  Rep.,  359 ;  Rosenberg  v.  Leopold,  68  Texas,  254. 

KEY,  Associate  Justice. — This  is  a  suit  upon  a  bond  given  by 
J.  W.  Shepard,  as  principal,  and  H.  T.  Williams  and  Brooke  Smith,  as 
sureties,  for  the  faithful  performance  by  Shepard  of  the  tenth  section 
of  a  written  contract  between  Shepard  and  the  appellant. 

The  defendant,  Shepard,  made  no  resistance,  and  the  plaintiff  obtained 
judgment  against  him.  The  defendants,  Williams  and  Smith,  in  addi- 
tion to  their  general  denial,  averred  in  their  answer  that  plaintiff  and 
the  defendant,  Shepard,  without  their  consent,  had  changed  the  original 
contract  in  material  matters,  thereby  releasing  Williams  and  Smith,  who 
were  accommodation  sureties. 

After  hearing  all  the  testimony,  the  trial  court  instructed  a  verdict 
for  Williams  and  Smith,  and  the  plaintiff  has  appealed. 

It  was  shown  by  clear  and  uncontroverted  testimony  that  in  material 
particulars  the  plaintiff  and  the  defendant,  Shepard,  had  changed  the 
terms  of  the  original  contract.  It  was  also  shown  by  the  same  character 
of  testimony  that  alleged  sales  by  the  defendant,  Shepard,  to  the  Western 
Produce  and  Provision  Company  were,  in  fact,  no  sales  within  the  mean- 
ing of  the  contract.  Shepard,  himself,  and  as  sole  owner,  conducted  the 
business  in  the  name  of  the  Western  Produce  and  Provision  Company, 
and  the  plaintiff  had  knowledge  of  that  fact.  Hence,  we  hold  that  sales 
to  the  latter  company,  if  sales  at  all,  were  sales  made  to  Shepard,  and 
were  not  such  sales  as  were  contemplated  by  the  contract  and  covered 
by  the  bond. 

The  trial  judge  properly  instructed  a  verdict  for  the  sureties,  and  the 
judgment  rendered  upon  that  verdict  is  affirmed. 

Affirmed. 


State  of  Texas  v.  A.  M.  Bruni  et  al. 

Decided  October  26,  1904. 

1.— 4}ra]it— Srldenoe. 

Evidence  considered  and  held  to  support  finding  that  land  in  controversy 
was  granted  by  the  Spanish  goverament  in  1767,  though  no  paper  grant  was 
produced. 
9.-^ossession*Deed— Becltals. 

Recitals  in  ancient  deeds  tending  to  show  possession  or  other  acts  of  owner- 
ship prior  to  their  dates,  may  be  considered  as  evidence  of  such  facts. 
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Appeal  from  the  District  Court  of  Travis,  tried  below  before  Hon. 
V.  L.  Brooks. 

C.  K.  Bell,  Attorney-General,  for  appellant. — The  sole  question  for 
the  determination  of  this  court,  as  I  view  it,  is  this:  Can  the  court 
presume  title  to  the  land  in  controversy  by  prescription,  when  the 
proof  of  possession  or  claim  of  ownership  does  not,  under  any  circum- 
stances, relate  to  an  earlier  period  than  the  year  1829?  That  limitation 
does  not  run  against  the  state  is  well  settled.  This  was  expressly  pro- 
vided by  the  act  of  limitation  enacted  by  the  Republic  of  Texas,  in  1841, 
but  would  be  the  law  if  there  was  no  act.  Paschal  v.  Dangerfield,  37 
Texas,  305;  76  American  State  Reports,  489,  note.  Forty  years'  pos- 
session was  necessary  to  create  a  presuipption  of  a  grant  as  against  the 
king  of  Spain.  Crespin  v.  United  States,  168  TJ.  S.,  218;  Sayles  Real 
Estate  Laws  of  Texas,  art.  698.  No  limitation  would  run  against  the 
Republic  of  Mexico;  that  is,  under  the  legislation  of  Mexico,  public 
lands  are  imprescriptable.     Crespin  v.  United  States,  168  U.  S.,  218. 

Long  prior,  then,  to  the  first  proven  claim  that  the  land  granted  to 
Borrego  embraced  within  its  boundary  any  of  the  land  sued  for  in  this 
case,  the  king  of  Spain  had  lost  dominion  over  the  territory  in  which 
the  land  is  situated.  No  title  by  prescription  could  have  been  acquired 
and  no  presumption  of  title  to  the  land  sued  for  would  originate  as 
against  tiie  government  from  possession;  but  if  this  be  not  the  case,  the 
prescription  from  which  title  can  be  inferred  must  have  been  complete 
before  the  country  in  which  the  land  is  situated  passed  from  the  domin- 
ion of  any  other  government  and  became  a  part  of  the  Republic  of 
Texas.  Tliis  point,  we  understand,  has  been  expressly  decided  by  the 
Supreme  Court  of  the  United  States  in  several  cases.  Hayes  v.  United 
States,  170  U.  S.,  637;  Hayes  v.  United  States,  175  U.  S.,  260. 

As  a  matter  of  fact,  the  State  of  Texas  has  never  recognized  that  the 
Borrego  grant  took  in  any  of  the  land  in  controversy.  The  state,  in 
1875,  began  to  grant  titles  to  different  parts  of  the  land  sued  for,  and 
has  patented  a  very  large  portion  of  it;  and  it  is  not  shown  that  the 
defendants,  or  any  of  ttiem,  had  actual  possession  of  the  land  prior 
to  the  time  when  the  state  began  to  patent  them;  and,  while  the  de- 
fendants are  shown  to  have  been  claiming  the  land  recently,  it  is  further 
shown  that  the  state  has  not  conceded  the  validity  of  this  claim,  because 
she  has  continued  to  grant  patents  and  to  lease  the  land.  Paschal  v. 
Dangerfield,  37  Texas,  305;  76  Am.  St.  Rep.,  489,  note;  Crespin  v. 
United  States,  168  U.  S.,  218;  Sayles  Real  Estate  Laws  of  Texas,  art. 
698;  Hayes  v.  United  States,  170  U.  S.,  637;  Hayes  v.  United  States, 
175  U.  S., 


E.  A,  A  the,  for  appellees. — ^There  was  evidence  to  warrant  the  court 
in  finding  that  the  Borrego  grant  extended  out  to  the  foothills — ^the 
Sierra  or  Sierrita — as  the  court  found  it  did;  and  the  documentary 
evidence,  together  with  the  evidence  of  possession  under  claim  of  title, 
shows  a  perfect  right  to  all  the  land  adjudged  to  the  appellees,  including 
the  lands  sued  for;  and,  if  necessary,  a  grant  thereof  will  be  presumed. 
As  to  presumption  of  a  grant:     Taylor  v.  Watkins,  26  Texas,  688; 


4  Texas  Civil  Appeals  Reports^  Vol.  37,  lOcioher, 

Yancey  v.  Norris,  27  Texas,  40;  Paschal  v.  Dangerfield,  37  Texas,  273; 
Von  Rosenberg  v.  Haynes,  85  Texas,  357 ;  Texas  Mex.  Ry.  Co.  v.  Uribe, 
85  Texas,  386;  Turner  v.  Rogers,  38  Texas,  582;  Kempner  v,  Victoria, 
3  Texas,  159;  Jones  v.  Borden,  5  Texas,  410;  Fletcher  v.  Puller,  120 
U.  S.,  534;  United  States  v.  Chaves,  159  tl.  S.,  452;  United  States 
V.  Chavez,  175  U.  S.,  509;  United  States  v.  Pendell,  185  U.  S.,  189; 
1  Gr.  Ev.,  sees.  17,  45,  48.  Recitals  in  ancient  deeds  as  evidence  of 
possession:  1  Qreenleaf  Ev.  (16  ed.),  sees.  108,  189;  Boston  v.  Richard- 
son, 105  Mass.,  351 ;  Dunn  v.  Eaton,  92  Tenn.,  743.  Proof  of  boundaries 
by  reputation:    Clark  v.  Hills,  67  Texas,  141. 

Possession  of  part  of  tract  described  in  deed  is  constructive  possession 
t^  the  extent  of  the  boundaries  mentioned  in  the  deed:  Pry  v.  Baker, 
59  Texas,  404;  Anderson  v.  Lockhart,  2  Posey  U.  C,  63;  Cantagrel  v. 
Von  Lupin,  58  Texas,  570;  Peden  v.  Crenshaw,  81  S.  W.  Rep.,  369. 
Presumption  of  grant  under  Spanish  law :  2  Sayles'  Real  Estate  Laws, 
arts.  698,  707;  Escriche,  pp.  156,  610,  664. 

Under  the  statute  this  case  must  be  tried  in  accordance  with  the 
laws  of  nations,  the  laws,  usages  and  customs  of  the  Spanish  or  Mexi- 
can government,  and  the  constitution,  laws  and  treaties  of  the  United 
States  and  of  Texas,  and  in  accordance  with  the  principles  of  equity;  and 
when  so  tried,  the  facts  show  that  the  plaintiff  is  not  entitled  to  recover 
the  lands  sued  for,  because  of  the  great  lapse  of  time  during  which  the 
plaintiff  asserted  no  claim  to  said  lands,  and  because  such  inaction  on 
the  part  of  plaintiff  is  unattended  with  circumstances  that  repel  the 
presumption  that  plaintiff  waived  its  rights,  or  that  the  same  were  set- 
tled ;  and  because  the  facts  show  that  the  plaintiff  is  guilty  of  laches  and 
neglect,  and  there  is  a  lack,  on  the  part  of  plaintiff,  of  conscience,  good 
faith  and  reasonable  diligence.  De  Cordova  v.  Smith,  9  Texas,  146; 
State  V.  Purcell,  16  Texas,  305;  Power  v.  State,  41  Texas,  102;  State 
V.  Kroner,  2  Texas,  492 ;  Walet  v.  Haskins,  68  Texas,  418 ;  H.  &  T.  C. 
Rv.  V.  Travis  Co.,  62  Texas,  16;  Badger  v.  Badger,  2  Wall.,  87;  State 
V.  Snyder,  66  Texas,  687;  Speidel  v.  Henrici,  120  U.  S.,  377;  Richards 
V.  Mackall,  124  U.  S.,  183;  Hammond  v.  Hopkins,  143  U.  S.,  224;  Hal- 
stead  V.  Grinnan,  152  U.  S.,  412;  2  Storey,  Equi.  Jur.,  sec.  1520;  2  Pom. 
Equi.  Jur.,  «ec.  817-821;  1  Bates'  Ped.  Equi.  Pro.,  147,  258-260;  Act 
of  Leg.,  September  3, 1901. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit  are 
stated  as  follows  by  the  attorney-general  in  his  brief :   . 

"This  suit  was  brought  by  the  appellant  to  recover  from  the  appellees 
the  title  to  and  possession  of  a  certain  tract  of  land,  situated  in  Webb 
County,  containing  about  six  leagues. 

"The  defendants  claimed  that  the  land  sued  for  was  a  part  of  a  grant 
made  to  Borrego  by  the  king  of  Spain,  and  as  the  Supreme  Court  in  the 
case  of  Von  Rosenberg  v.  Haraes,  85  Texas,  357,  had  held  that  the  evi- 
dence was  sufficient  to  establish  the  validity  of  that  grant,  it  was  not 
questioned,  but  it  was  contended  that  the  land  in  controversy  was  no 
part  of  the  Borrego  grant. 

"The  defendants  filed  a  petition  in  reconvention  under  the  Act  of 
I'^OS,  and  asked  to  have  the  Borrego  grant  confirmed  and  the  boundaries 
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of  the  same  established.  It  was  admitted  that  there  had  been  made 
a  grant  by  the  king  of  Spain  to  Borrego  for  forty-seven  and  one-fifth 
leagues  of  land.  It  was  proven  that  the  original  grant  was  located  upon 
the  Sio  Grande^  and  extended  above  and  below  the  present  comers  of 
the  Borrego  grant  which  are  upon  the  river.  It  was  proven  that  sub- 
sequently a  part  of  the  upper  portion  and  also  a  part  of  the  lower  portion 
of  the  grant  which  had  been  made  to  Borrego  was  expropriated  for  the 
purpose  of  founding  the  towns  of  Laredo  and  Guerrera,  and  that  the 
comers  of  the  portion  so  expropriated  were  established  on  the  banks  of 
the  Bio  Grande  at  points  which  are  still  recognized  and  well  known  as 
the  upper  and  lower  comers  on  the  river  of  what  was  left  of  the  original 
Borrego  grant. 

*lt  was  claimed  that  the  owners  of  the  Borrego  grant  were  compen- 
sated for  the  land  taken  for  the  purpose  of  founding  the  towns  of 
Laredo  and  Guerrera  by  giving  them  land  back  of  the  unexpropriated 
portion  of  the  grant.  It  was  agreed  that  a  survey  with  the  river  for  its 
western  boundary,  and  the  northern  and  southem  lines  extending  out 
from  the  river  from  the  recognized  comers  to  the  westem  boundary  of 
the  land  sued  for,  would  contain  forty-seven  and  one-fifth  leagues  of 
land,  but  it  was  contended  by  the  defendants  that  the  new  grant  to 
Borrego  embraced  the  land  extending  out  to  the  sierritas  or  foothills. 

'*The  question,  then,  for  the  determination  of  the  court,  was  as  to 
whether  the  back  line  of  the  Borrego  grant  stopped  at  the  point  where 
it,  in  connection  with  the  other  lines,  would  inclose  forty-seven  and 
one-fifth  leagues  of  land,  or  whether  it  extended  back  to  the  foothills. 

"The  case  was  tried  by  the  court  without  a  jury,  and  it  was  found  that 
the  eastem  boundary  line  of  the  Borrego  grant  extended  to  the  sierritas, 
a  distance  of  4,601  varas  farther  than  would  be  the  line  if  it  had  been 
located  as  contended  for  by  the  plaintiff. 

*lt  was  shown  that  the  state  had  patented  a  very  large  part  of  the 
lands  sued  for,  and  it  was  not  contended  that  the  state  should  recover 
the  land  which  had  been  so  patented,  but  there  was  a  considerable  por- 
tion of  the  land  to  which  the  state  had  never  parted  with  her  title,  and 
which  still  belonged  to  the  state,  unless  it  was  included  within  the 
boundaries  of  the  Borrego  grant. 

"Judgment  was  rendered  for  the  defendants  confirming  the  title  and 
fixing  the  boundaries  of  the  land  as  claimed  by  them,  from  which  judg- 
ment this  appeal  was  taken.  It  was  not  and  is  not  now  questioned  but 
that  the  judgment  was  correct,  so  far  as  the  confirmation  of  the  grant 
for  forty-seven  and  one-fifth  leagues  of  land  was  concerned,  but  the 
objection  was  and  is  made  that  the  court  should  have  fixed  the  boundaries 
of  the  land  confirmed  so  as  to  include  only  the  amount  of  forty-seven 
and  one-fifth  leagues.'* 

Counsel  for  appellees  has  made  the  following  additional  statement  as 
to  the  nature  of  the  suit:  "In  addition  to  the  statement  made  by  ap- 
pellant as  to  the  nature  and  result  of  the  suit,  to  clearly  understand  the 
question  involved,  it  is  necessary  to  say:  The  admission  by  appellant 
that  forty-seven  and  one-fifth  leagues  of  land  were  granted  to  Borrego 
does  not  justify  the  assumption  that  no  more  land  was  granted  to  him. 
The  forty-seven  and  one-fifth  leagues  were  granted  on  two  occasions — 
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a  part  in  1750,  and  a  part  in  1753.  The  lands  so  granted  were  situated 
on  the  Rio  Grande,  with  a  frontage  thereon  of  fourteen  leagues  and  a 
depth  back  therefrom,  for  quantity,  about  three  leagues. 

"In  these  grants  the  government,  by  express  terms,  reserved  to  itself 
the  right  to  expropriate,  at  some  future  time,  if  deemed  necessary,  for 
a  purpose  stated,  a  part  or  all  of  the  lands  so  granted,  and  expressly 
stipulated  that  Borrego  should  be  reimbursed  with  other  lands  for  such 
as  might  be  taken  from  him  under  the  right  so  reserved. 

"In  the  year  1767,  the  government,  in  the  exercise  of  the  right  re- 
served as  before  stated,  expropriated  more  than  one-half  of  the  land 
granted,  leaving  Borrego,  of  the  forty-seven  and  one-fifth  leagues  orig- 
inally granted,  a  frontage  of  only  six  leagues  on  the  Rio  Grande  with  a 
corresponding  depth  of  about  three  leagues. 

"Now,  the  question  raised  by  the  pleadings  and  evidence  and  which  the 
judgment  appealed  from  decided,  is,  what  was  given  to  Borrego  as  com- 
pensation or  reimbursement  for  the  lands  which  were  taken  from  him? 

"The  plea  in  reconvention  sets  out  particularly  the  title  relied  on, 
and  the  judgment  is,  in  effect,  that  in  the  year  1767,  following  the 
expropriation  of  his  lands,  Borrego  went  into  possession  of  other  lands 
back  of  and  adjoining  the  part  which  remained  of  the  lands  originally 
granted,  extending  his  possession  as  far  back  as  the  Sierra,  and  there- 
after remained  in  possession  thereof,  claiming  that  the  Sierra  was  the 
back  limit  or  boundary  of  the  lands  which  were  given  to  him  as  com- 
pensation for  those  which  were  taken  from  him  under  the  reservation  in 
the  original  grant;  and  that  the  evidence  showed  a  good  and  valid  title 
to  all  the  lands  so  claimed,  including  the  lands  sued  for;  and  it  was 
specially  pleaded  that  the  possession,  title  and  claim  of  defendants  and 
those  under  whom  they  claim,  is  protected  under  the  treaty  of  Guadalupe 
Hidalgo. 

"It  was  also  pleaded  by  appellees  that  title  to  the  land  within  the 
limits  and  boundaries,  as  claimed,  was  confirmed  to  Borrego,  his  heirs 
and  assigns,  by  a  judgment  of  the  District  Court  of  Webb  County,  in 
1871,  in  a  suit  properly  brought  under  the  Act  of  1860;  and  that  such 
judgment  was  within  the  provisions  of  the  remedial  Act  of  1881,  direct- 
ing the  issuance  of  a  patent  to  the  lands  described  in  the  judgment. 
Tlie  court,  however,  excluded  the  judgment  of  confirmation,  together 
with  the  field  notes  of  a  survey  of  the  lands  confirmed,  holding  that 
appellees  could  not  claim  any  benefits  under  the  Act  of  1881;  and 
upon  such  ruling  of  the  court  appellees  assign  error.*' 

With  commendable  zeal  and  energy,  counsel  for  appellees  has  incor- 
porated in  his  brief  a  summary  of  the  testimony  relied  on  by  him  as 
supporting  the  judgment,  which  is  not  controverted  by  the  state's  coun- 
sel, and  is  found  to  be  substantially  correct.  That  statement  is  as 
follows : 

"In  1767,  about  seventeen  years  after  the  original  grants  to  Borrego, 
the  commission,  whose  duty  it  was  to  assign  lands  to  the  settlers  of  La- 
redo, copied  into  their  proceedings  the  substance  of  such  original  grants. 
These  proceedings  are  set  forth  in  what  is  known  as  ^general  visita,' 
parts  of  which,  making  mention  of  the  Borrego  grant,  were  read  in 
evidence.    Borrego  had  applied  to  Colonel  Escandon  for  a  grant  of  land 
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to  be  located  within  a  large  body  of  lowland,  lying  on  the  Bio  Grande, 
extending  to  the  Sierrita,  about  ten  leagues  to  the  east.  The  reserva- 
tion in  the  original  grant  is  there  stated  in  the  following  words :  'And 
should  the  king  in  the  future  need  the  land  or  a  part  of  it  for  found- 
ing some  city,  town  or  mission,  he  shall  have  the  right  to  take  such 
as  may  be  suitable^  reimbursing  him  with  other  lands  in  the  manner 
which  may  be  provided;  and  in  order  that  the  conditions  may  be  cer- 
tain upon  which  the  said  colonel  made  the  grant,  he  directed  in  the 
same  decree  (which  was  made  in  Santander)  that  they  be  made  known 
to  Don  Juan  Joseph  Vasquez  Borrego,  son  of  the  petitioner,  in  order 
that  in  accepting  them  by  the  authority  and  orders  of  his  father  (which 
he  did  in  fact  accept,  as  shown  in  the  proceedings)  he  may  bind  himself 
to  comply  therewith,  and  he  did  so  before  a  notary  on  the  twenty-second 
of  said  month  and  year/  And  then  the  commission  proceeded  to 
expropriate  a  part  of  the  lands,  basing  their  right  to  do  so  upon  the 
reservation  before  mentioned,  using  these  words :  *We  do  assign,  in  com- 
pliance with  the  petition  of  these  inhabitants,  considering  the  aridity  of 
the  country,  six  leagues  around  the  town,  from  its  center  in  every 
direction,  without  excepting  the  lands  occupied  by  said  Borrego,  whom  we 
will  hear,  and  upon  showing 'his  lawful  right  he  shall  receive  compen- 
sation for  the  portion  adjudicated  to  the  individuals  of  this  place  and 
taken  from  his  boundaries  and  incorporated  in  the  six-league  tract' 
The  original  grant  extended  fourteen  leagues  on  the  Rio  Grande. 

"It  was  admitted  by  appellant  that  %e  tract  of  land  known  as  the 
Borrego  grant  is  now  in  the  possession  of  the  descendants,  heirs  and 
assigns  of  the  original  grantee,  who  with  such  grantee,  Jose  Vasquez 
Borrego,  have  occupied  said  land  continuously  since  the  time  the  same 
was  granted,  except  during  intervals  when  compelled  to  flee  therefrom 
on  account  of  roving  bands  of  hostile  Indians/ 

*'The  living  witnesses  who  testified  established  the  fact  that  the  tracts 
of  land  known  as  San  Ygnacio,'  Corralitos  and  Dolores  constitute  what 
is  known  as  the  Borrego  grant,  the  back  line  of  said  tracts  being  the 
back  line  of  the  Borrego  grant ;  that  each  of  the  tracts  mentioned  has  a 
frontage  on  the  Rio  Grande  of  two  leagues  and  a  depth  extending  to  the 
Sierra  or  Sierrita,  which  is  a  line  of  hills  running  about  fifteen  degrees 
east  of  north,  and  lying  ten  or  twelve  leagues  from  the  river;  and  that 
the  general  understanding  in  the  neighborhood  of  the  grant  and  the 
common  report  and  general  reputations  as  to  the  boundaries  and  limits 
of  the  grant  has  always  been  that  the  Borrego  grant  extended  back  from 
the  Rio  Grande  to  the  Sierra.  While  there  is  documentary  evidence  of 
the  original  grant,  yet  much  knowledge  respecting  the  grant  is  doubtless 
preserved  by  tradition,  since  witnesses  state  facts  as  if  within  their 
knowledge,  such  as:  The  original  grant  did  not  extend  back  to  the 
Sierra,  as  the  original  grant  to  Borrego  extended  from  Las  Manadas  to 
Sabinitos,  on  the  river,  a  distance  of  about  fourteen  leagues.  After- 
wards the  king  of  Spain  took  land  from  the  grant  to  form  the  towns  of 
Laredo  and  Guerrera,  and  Borrego  was  compensated  by  his  grant  being 
extended  further  back  from  the  river  for  depth,  the  back  line  of  the 
grant  then  being  placed  at  the  Sierrita.'  All  the  witnesses  knew  the 
three  tracts  of  San  Ygnacio,  Corralitos  and  Dolores,  and  they  stated 
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that  they  are  all  included  in  tiie  Borrego  grant,  and  that  conveyances 
of  said  tracts  describing  them  as  having  a  frontage  on  the  river,  *to- 
gether  with  its  necessary  and  recognized  depth/  or  as  having  a  'depth 
running  between  east  and  north  extending  to  the  hills'  (a  la  Sierra), 
would  be  understood  as  conveying  land  extending  back  to  the  back  line 
of  the  Borrego  grant. 

"Some  of  the  witnesses  were  old  men — one  eighty  years  of  age,  who 
had  seen  the  lower  line  surveyed  out  to  the  Sierrita  in  1864,  and  remem- 
bers that  title  deeds  were  shown  to  the  surveyor  for  his  guidance  in 
making  the  survey. 

"Several  of  the  witnesses  had  testified  as  to  the  Borrego  grant  in  1886 
some  of  those  who  then  testified  have  since  died;  one  of  them  was  Bias 
Maria  Uriba.  He  had  testified  that  he  was  on  the  land  in  1826;  that 
he  was  present  with  others  and  saw  the  lower  line  surveyed  in  1853  or 
1854,  out  to  the  Sierrita;  and  that  he  saw  the  field  notes  of  a  survey 
of  the  land  made  long  before  the  Trimble  survey,  but  that  they  were 
burnt  up,  the  map  of  the  survey  only  being  left. 

"A  son  of  Bias  Maria  Uribe  testified  that  his  father  had  some  papers 
many  years  ago  which  he  preserved  very  carefully,  because  he  said  they 
related  to  the  Borrego  grant.  One  of  them  was  an  old  order  of  survey 
signed  by  Jose  de  Escandon  in  1757.  There  was  attached  to  this  paper 
what  his  father  called  a  map.  There  was  another  instrument  also  at- 
tached, and  these  papers  were  sewed  together.  These  papers  were  in 
evidence  in  the  trial. 

"The  title  deeds  made  in  1829,  1830  and  1831,  which  were  exhibited 
to  a  surveyor  for  his  guidance,  were  identified  and  read  in  evidence 
They  describe  the  land  as  having  a  'depth  extending  to  the  hills,'  and  as 
having  a  frontage  on  the  river  'together  with  its  necessary  and  recognized 
depth.'  In  one  of  the  deeds  made  in  1830  there  is  a  reference  to  the 
act  of  expropriation  in  these  words:  'Showing  also  that  some  leagues 
were  taken  in  the  establishment  of  this  city  (Guerrero)  by  the  governor 
who  was  then  in  power,  with  an  assurance  of  its  return  by  increasing 
its  depth  into  the  vacant  lands,  they  have  been  restored  entire  in  the 
new  titles  conceded  by  the  actual  governor.'  Also  in  another  place  in 
the  same  deed  conveying  a  part  of  the  San  Ygnacio  tract,  the  following 
occurs :  'Twelve  and  a  half  leagues  for  large  stock  and  six  and  a  fourth 
more  for  small  stock,  which  is  the  half  of  the  lands  belonging  to  the 
San  Ygnacio  tract,  pertaining  to  the  estates  of  the  deceased  Don  Ana- 
tascio  and  Don  Macario  Borrego  as  successors  of  the  deceased  Jose 
Vasquez  Borrego,  original  grantee,  as  appears  by  the  titles  renewed  the 
last  year  by  the  government  of  the  state.'  Also  in  deed  made  in  1831, 
reference  is  made  to  surveys  as  follows:  'Though  the  general  surveys 
which  have  been  mislaid  may  be  found,  yet  the  said  purchaser  will  have 
to  pay  whatever  it  may  cost  in  case  it  is  necessary  to  make  the  same 
anew.' 

"The  instrument  made  in  renewal  of  the  titles  as  stated  in  the  deeds 
before  mentioned,  and  to  which  these  statements  must  have  referred,  was 
read.  It  is  the  instrument  containing  decrees  of  the  government  coun- 
cil and  the  evidence  upon  which  the  council  acted ;  which  instrument  was 
given  to  Vidaurri  to  serve  as  title. 
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^'It  is  important  that  the  various  acts  and  proceedings  mentioned  in 
that  instrument  he  considered  in  chronological  order,  and  to  this  end 
the  following  sche<}ule  thereof  is  prepared : 

''August  10,  1828.  The  alcalde  of  Laredo  orders  Marjil  Vidaurri  to 
present  his  titles  within  forty  days. 

''August  13,  1828.  Vidaurri  answers  the  summons,  and  asks  the  al- 
calde to  certify  as  to  the  possession  of  the  land  and  as  to  what  was  taken 
f rom  Borrego  on  the  founding  of  Teredo.  He  makes  mention  of  a 
pending  negotiation  for  a  sale  of  the  land  which  can  not  be  consum- 
mated until  the  question  as  to  title  is  settled. 

"August  14,  1828.  Statements  of  witnesses  Bias  Maria  Diaz  and 
Antonio  Gonzales  are  certified;  and  also  the  fact  that  some  land  was 
taken  from  Borrego  in  founding  Laredo. 

"August  19,  1828.  Vidaurri  requests  the  alcalde  of  Guerrero  to  cer- 
tify facts  as  to  possession  and  also  as  to  what  land  was  taken  from 
Borrego  in  founding  Guerrero. 

"Same  date.  Statements  of  witnesses  Rafael  Trevino  Gutierrez  and 
Victor  Sobaron  are  certified ;  and  also  the  fact  that  some  land  was  taken 
from  Borrego  in  founding  Guerrero. 

"October  16,  1828.  Application  is  made  to  the  alcalde  of  Mier  for 
testimony  of  Alejandro  Vidaurri. 

"October  17,  1828.    Testimony  of  Alejandro  Vidaurri. 

"October  20,  1828.  Application  to  alcalde  of  Guerrero  to  take  depo- 
sitions of  witnesses. 

"Same  date.    Deposition  of  Teodosio  Juarez. 

"October  21,  1828.    Deposition  of  Jose  Antonio  Cuellar  Gutierrez. 

"Same  date.    Deposition  of  Damasio  Benavides. 

"October  30,  1828.  Application  to  alcalde  of  Laredo  to  certify  from 
the  visita  general,  an  archive,  certain  references  to  Borrego  title. 

"November  3,  1828.     Certificate  applied  for  given. 

"Following  this  is  the  letter  from  Escandon  to  Borrego,  dated  April 
13, 1755. 

"December  9,  1828.  Vidaurri  presents  petition  to  governor  of  Ta- 
maulipas  praying  judgment  upon  the  sufficiency  of  his  evidences  of  title 
and  that  he  be  left  in  quiet  and  peaceable  possession. 

"December  13,  1828.  Decree  of  the  government  council  upon  the 
petition,  the  same  having  been  referred  to  Fernandez  (Governor). 

"Same  date.     Ordered  the  decree  to  be  certified  for  observance. 

"December  29,  1828.    Decree  archived  at  Guerrero. 

"January  3,  1829.    Action  of  alcalde  of  Laredo  upon  decree. 

"February  12,  1829.  Francisco  Vidaurri  y  Borrego,  agent  and  son 
of  Marjil  Vidaurri,  makes  application  to  alcalde  of  San  Vicente  de 
Abasolo  to  take  depositions  of  witnesses. 

"February  13,  1829.  Deposition  of  Simon  Robles.  Also  deposition 
of  Domingo  Reyes.    Also  deposition  of  Jose  Maria  Garcia, 

"February  16,  1829.  Application  to  alcalde  of  San  Buena  Ventura 
to  take  depositions  of  witnesses. 

"Same  date.     Deposition  of  Pedro  de  la  Garza. 

"February  17,  1829.  Deposition  of  Pedro  Galindo.  Also  deposition 
of  Thomas  Sanchez. 


10  Texas  Civil  Appeals  Reports,  Vol.  37.         {October, 

"March  12,  1829.  Vidaurri  makes  another  petition  to  governor  of 
Tamaulipas,  praying  the  former  decree  be  ratified,  and  that  the  evi- 
dence of  title  exhibited  be  held  suflBcient,  and  that  the  alcalde  of 
Laredo  be  ordered  to  comply  with  the  decree. 

"March  13,  1829.     Petition  referred  to  the  government  council. 

"March  20,  1829.     Decree  rendered. 

"March  23,  1829.    Decree  certified  for  observance. 

"May  2,  1829.     Alcalde  of  Laredo  orders  copy  of  decree. 

"May  6,  1829.  Copy  remains  in  Laredo  tribunal — the  original  is 
sent  to  the  government. 

"May  8,  1829.  Alcalde  of  Laredo  certifies  to  correctness  of  copy  re- 
maining in  archive  at  Laredo. 

"May  12,  1829.  Certificate  of  alcalde  to  testimonio  made  for  inter- 
ested parties  at  the  request  of  Marjil  Vidaurri. 

"These  proceedings  diow  that  in  1828  the  Borrego  title  to  San  Ygna- 
cio,  Corralitos  and  Dolores  was  questioned,  when  on  August  10th  the 
alcalde  of  Laredo  required  Vidaurri,  a  descendant  and  heir  of  Borrego, 
to  present  his  title  papers.  Three  days  thereafter  he  answered  the 
summons  and  mentioned  the  fact  that  by  reason  of  the  question  raised 
as  to  his  title,  a  sale  which  he  had  negotiated  a  year  before  was  suspended 
and  that  the  deed  could  not  be  made  until  he  could  remove  the  existing 
doubts  as  to  his  title.  He  procured  evidence  that  part  of  the  original 
grant  had  been  taken  to  found  Guerrero,  and  a  part  also  for  founding 
Laredo.  This  with  other  evidences  of  title  secured  as  to  the  three  tracts 
constituting  the  grant,  viz.,  San  Ygnacio,  Corralitos  and  Dolores,  were 
presented  to  the  governor  with  the  prayer  that  they  be  held  sufficient. 
On  December  13,  1828,  after  due  consideration,  a  decree  was  rendered 
holding  the  evidence  sufficient,  based  partly  on  the  fact  of  quiet  and 
peaceable  possession  for  a  period  of  sixty-one  years.  The  decree  was 
certified  for  observance  to  the  alcaldes  of  Guerrero  and  Laredo,  but  the 
latter  refused  compliance.  Vidaurri  then  sought  other  testimony,  Feb- 
ruary 12,  1829,  at  San  Vicente  de  Abasolo,  and  took  at  that  place  depo- 
sitions of  witnesses,  very  old  men,  seventy  and  eighty  years  of  age,  one  of 
whom  testified  among  other  things,  that  about  the  year  1750,  Borrego 
Svent.with  his  people  and  property  to  the  State  of  Tamaulipas,  formerly 
called  the  Province  of  Santander,  where  he  knows  positively  that  he 
denounced  lands  that  the  farms  of  Dolores,  Corralitos  and  San  Ygnacio 
now  occupy,^  and  that  he  had  seen  the  title  papers  which  were  afterwards 
lost;  and  that  although  he  had  heard  his  ancestors  speak  of  this  often, 
he  heard  no  one  say  that  Borrego  was  not  the  settler  of  these  lands  before 
Laredo  and  Guerrero  was  founded.  Another  testified  to  the  same 
effect  and  that  they  were  held  by  just  title,  first  by  Borrego  and  after- 
wards by  his  successors,  in  quiet  and  peaceable  possession.  Another  wit- 
ness eighty  years  of  age  testified  'to  the  same  effect,  and  said  that  1)eing 
an  intimate  friend  of  the  Messrs.  Borrego,  they  several  times  showed  him 
the  titles  and  papers,  and  among  them  he  saw  and  read  those  apper- 
taining to  the  three  haciendas  that  he  has  already  mentioned  (Dolores, 
Corralitos  and  San  Ygnacio) ;  that  he  has  heard  the  ancestors  say  many 
times  that  there  had  not  been  any  other  settlers  on  the  lands  which 
the  farms  of  Dolores,  Corralitos  and  San  Ygnacio  occupy.'    Vidaurri 
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went  also  to  San  Buena  Ventura,  February  16,  1829,  where  he  secured 
permission  to  take  testimony.  He  took  depositions  there  of  witnesses 
who  stated  substantiaUy  what  other  witnesses  before  mentioned  had 
already  testified  to,  and  spoke  of  the  quiet,  uninterrupted  and  notorious 
possession  of  the  lands  of  Dolores,  Corralitos  and  San  Ygnacio.  Then 
Vidaurri,  with  this  additional  evidence,  makes  a  second  petition  to  the 
governor  praying  that  the  former  decree  be  ratified;  that  the  evidences 
of  title  be  held  sufficient,  and  that  the  alcalde  of  Jjaredo  be  compelled 
to  respect  the  decree.  A  second  decree  was  rendered  upon  the  evi- 
dences submitted  March  20,  1829.  A  copy  of  it  was  ardiived  at  La- 
redo. The  original  was  returned  to  the  government,  as  was  directed  in 
the  decree,  and  a  testimonio  was  given  to  Vidaurri,  which  is  the  instru- 
ment read  in  evidence.  It  will  be  observed  that  as  soon  as  this  second 
decree  was  received  in  Laredo,  Vidaurri  was  enabled  to  consummate  the 
sale,  the  terms  of  which  he  hiad  particularly  mentioned,  making  on  the 
4th  day  of  May,  1829,  a  deed,  conveying  the  lands  of  Corralitos  and 
Dolores,  in  which  these  tracts  are  described  as  having  a  depth  running 
between  east  and  north,  extending  to  the  hills,  *a  la  Sierra.*  Another 
deed  was  made  May  12,  1830,  conveying  part  of  the  San  Ygnacio  tract, 
describing  the  tract  as  fronting  on  the  river,  'together  with  its  recog- 
nized and  necessary  depth,'  and  another  deed  was  made  September  28, 
1831.  These  two  last  mentioned  refer  to  the  renewal  of  the  titles  in 
1829,  as  before  stated  in  this  brief. 

"A  sketch  of  the  survey  made  by  Trimble  of  the  San  Ygnacio  tracts 
shows  that  he  went  to  the  Sierra  for  the  back  line.  Adjoining  sur- 
veys made  in  1874  and  1875  call  for  the  boundaries  of  the  grant  as 
claimed  by  appellees.  No  one  had  ever  heard  or  known  of  a  back  line 
of  the  Borrego  grant  nearer  the  river  than  the  Sierra.  One  witness 
stated :  'The  general  understanding  among  the  old  people  was  that  the 
original  grant  extended  from  Las  Manadas  to  Sabinitos  on  the  river, 
but  I  do  not  know  when  the  grant  was  made.  It  was  also  the  general 
reputation  among  the  old  people  that  Borrego  gave  land  to  the  king 
of  Spain  to  found  the  towns  of  Guerrero  and  Laredo,  and  that  Borrego 
was  then  compensated  by  the  back  line  of  the  grant  being  placed  where 
it  now  is.  I  have  known  the  Sierrita  to  be  the  back  line  of  the  grant 
since  1858.' 

"Another  stated :  The  common  reputation  in  the  neighborhood  with 
respect  to  the  boundaries  and  limits  of  said  tracts  of  land  (San  Ygnacio, 
Corralitos  and  Dolores),  is  that  they  begin  at  old  San  Ygnacio  and  run 
to  El  Toro  hill  on  the  Sierra  for  depth ;  they  have  a  frontage  on  the 
river  of  six  leagues  to  San  Andres  canyon.  I  have  known  for  more  than 
forty  years  that  the  Sierrita  is  the  back  limit  of  the  grant.' 

"Another  stated:  'I  know  the  tracts  of  land  called  Corralitos,  Do- 
lores and  San  Ygnacio;  they  have  a  total  frontage  on  the  river  of  six 
leagues,  and  they  each  extend  back  to  the  Sierrita  for  depth;  such  is 
the  reputation  in  the  neighborhood  of  these  tracts  of  land  as  to  their 
boundaries  and  limits.' 

"Another  stated:  *At  the  time  of  the  institution  of  this  suit  and 
for  more  than  forty  years  before  then,  I  have  known  the  reputation 
of  the  Borrego  grant  with  reference  to  the  location,  boundaries,  limits. 
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extent  and  comers  of  the  grant.  The  boundaries  are  such  as  I  have 
already  described  them/  fronting  six  leagues  on  the  Rio  Grande^  and 
extending  back  between  eleven  and  twelve  leagues  for  depth. 

"Another  stated:  'At  the  time  of  bringing  this  suit  and  as  far 
back  as  I  can  remember,  the  general  reputation  in  this  community  and 
the  universal  belief  and  understanding  has  been  that  the  limits,  extent 
and  boundaries  of  the  Borrego  grant  have  been  and  are  as  I  have  de- 
scribed them.  I  know  that  the  Sierrita,  San  Ygnacio  and  the^  canyon 
San  Andres,  are  three  comers  of  the  grant,  because  those  three*  comers 
are  well  recognized  and  generally  understood  to  constitute  the  grant  by 
all  people  of  this  community.' 

"Another  stated:  'I  know  of  no  survey  making  the  back  line  closer 
than  where  it  was  placed  by  Trimble.  I  saw  a  map  which  Jesus  Tre- 
vino  had  and  the  Sierrita  was  the  back  line  of  the  grant,  and  such  was 
the  general  understanding  about  the  matter  by  all  in  the  neighbor- 
hood. I  know  since  my  earliest  recollection  that  the  common  report 
and  general  understanding  among  all  the  people  of  this  community  is 
and  has  been,  that  the  comers,  limits  and  extent  of  the  grant  is  and 
has  been  as  I  have  already  several  times  stated,'  fronting  six  leagues  on 
the  river  and  extending  back  to  the  Sierrita. 

"Another  stated:  *At  the  institution  of  this  suit  and  ever  since  I 
can  remember  before  that  time,  the  common  reputation  and  general  un- 
derstanding in  this  community  as  to  the  limits  and  extent  of  tiie  Borrego 
grant  were  the  following:  The  grant  begins  at  old  San  Ygnacio  and 
mns  northeast  between  eleven  and  twelve  leagues  to  El  Toro  hill  on  the 
Sierrita;  then  it  follows  the  Sierrita  for  about  three  miles,  and  then 
takes  a  level  course,  a  total  width  of  six  leagues ;  from  old  San  Ygnacio 
it  follows  the  river  a  frontage  of  six  leagues  to  San  Andres  canyon,  and 
then  it  runs  northeast  for  depth  until  it  meets  the  other  comer.' 

"Another  stated:  'AH  the  way  from  Laredo  to  Guerrero  all  the  old. 
inhabitants  have  always  understood  the  limits  of  the  grant  as  I  have 
stated,'  fronting  six  leagues  on  the  river  and  extending  for  depth  to 
the  Sierra. 

"Another,  eighty  years  of  age,  stated :  'As  I  have  said  before,  I  have 
always  known  that  the  general  understanding  in  this  neighborhood  and 
the  common  report  has  always  been,  that  the  limits  and  extent  of  the 
Borrego  grant  were  as  I  have  already  said  several  times,'  extending  back 
to  the  Sierrita.  This  witness  was  with  Trimble  (Captain  Colorado) 
when  he  surveyed  the  lower  line,  and  speaking  of  the  survey  he  says: 
'I  knew  Capitan  Colorado  very  well.  He  is  dead.  He  was  a  surveyor. 
In  1854,  I  remember  the  date  well,  he  surveyed  the  lower  line  of  the 
Borrego  grant  from  old  San  Ygnacio  to  El  Toro  hill  on  the  Sierrita. 
He  was  accompanied  on  that  survey  by  myself.  Bias  Maria  Uribe,  Vi- 
cente Guiterrez  and  others.  Bias  Maria  Uribe  had  his  title  deeds  with 
him  and  he  showed  them  to  Trimble  so  that  Trimble  might  make  the 
survey.  El  Capitan  Colorado  guided  himself-  in  making  the  survey 
by  those  title  deeds  and  observed  what  the  title  deeds  called  for.' 

"Two  surveyors,  Poster  and  Navarro,  were  well  acquainted  with  the 
Borrego  grant,  and  described  it  as  extending  to  the  Sierrita  for  depth, 
and  stated  that  the  land  sued  for  is  a  part  of  the  grant  as  it  is  generally 
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known  and  recognized.  Foster  attached  to  his  answers  a  sketch  showing 
surveys  on  land  in  controversy  which  had  been  involved  in  litigation, 
some  of  them  in  Texas-Mexican  By.  Co.  v.  Uribe,  85  Texas,  386. 

"All  or  most  of  the  witnesses  testified  as  to  the  actual  occupancy  of 
the  lands  sued  for,  and  of  the  improvements  on  the  land;  and  A.  M. 
Bruni,  one  of  the  appellees,  attached  a  sketch  to  his  answers,  showing 
how  and  by  whom  such  lands  were  occupied.  He  stated  further  that 
the  only  adverse  claims  of  which  he  had  knowledge  were  in  connection 
with  location  of  land  certificates,  but  no  one  had  ever  occupied  the  lands 
located  or  patented,  other  than  those  claiming  under  Borrego;  that  such 
surveys,  or  the  most  thereof,  were  mere  office  surveys;  and  since  the 
litigation  between  owners  of  such  surveys  and  those  claiming  under 
Borrego,  such  claims  are  not  now  made. 

'The  land  commissioner's  testimony:  From  him  it  is  learned  that 
patents  were  issued  for  lands  lying  west  of  the  lands  sued  for  within 
what  is  admitted  to  be  the  Borrego  grant,  and  that  for  land  lying  within 
the  tract  sued  for,  patents  were  refused — the  reason  for  such  refusal 
given  at  .the  land  office  being  that  the  locations  were  on  the  Borrego 
grant.  The  land  commissioner  says:  *A11  I  know  about  the  Borrego 
grant  has  been  from  court  decisions  and  the  records  of  the  land  office. 
The  land  in  controversy  is  a  part  of  the  Borrego  grant,  as  said  grant 
is  delineated  on  the  maps  of  Webb  and  Zapata  counties  now  in  use  in 
the  general  land  office.  It  is  a  fact  that  the  oldest  map  on  file  in  the 
land  office  which  shows  the  Borrego  grant  delineated  by  a  back  line 
boundary  shows  the  grant  about  as  it  appears  on  all  subsequent  maps.' 
The  land  commissioner,  further  testifying  for  the  appellant,  says: 
'According  to  the  official  map  of  Webb  County,  now  in  use  in  this  de- 
partment, it  appears  that  the  tract  of  land  (sued  for),  consisting  of 
about  25,000  acres,  is  embraced  within  the  boundaries  of  what  is  claimed 
to  be  the  Borrego  grant  as  delineated  on  said  map.  Field  notes  of  a 
survey  were  filed  in  this  office  December  11,  1879,  of  50  sitios,  of  ganado 
menor,  and  25  sitios,  ganado  mayor,  being  survey  No.  197,  made  for 
the  heirs  and  assigns  of  Jose  Vasquez  Borrego,  by  authority  of  the 
government  of  Spain,  about  the  year  1757,  by  the  surveyor  of  Zapata 
County,  December  8,  1874,  to  February  14,  1875,  and  corrected  De- 
cember 1,  1879;  and  said  grant  was  delineated  and  placed  upon  the 
maps  of  itiis  office  in  accordance  with  said  field  notes.  These  field  notes, 
upon  examination  in  the  general  land  office  on  November  3>  1883, 
"were  found  to  contain  more  than  sixty-four  leagues,"  while  they  called 
for  forty-seven  and  one-fifth  leagues  only,  and  for  this  reason  they  were 
not  accepted  and  approved  by  this  office,  and  for  the  further  reason  that 
the  validity  of  said  Borrego  grant  has  never  been  established  to  the  satis- 
faction of  this  department.'  The  land  sued  for  has  been  treated  and 
considered  a  part  of  the  Borrego  grant  as  described  in  the  field  notes 
mentioned. 

"As  to  difference  in  value  of  lands,  the  witnesses  testified  that  those 
on  the  river  were  of  greater  value  than  those  away  from  the  river,  the 
former  giving  easy  access  to  water,  while  in  the  latter,  the  only  de- 
pendence for  water  was  found  in  artificial  reservoirs.    One  witness  said 
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that  he  would  rather  have  two  acres  on  the  river  than  three  acres  back 
from  the  river,  and  that  he  considered  the  value  in  that  proportion. 

"An  examination  of  the  field  notes  of  a  resurvey  of  the  Borrego 
grant,  made  at  the  instance  of  appellant  by  J.  J.  Cocke,  in  May  and 
June,  1902,  will  show  that  he  followed  in  the  footsteps  of  fonner  sur- 
veyors, and  the  sketch  accompanying  his  field  notes  shows  the  boundaries 
of  the  grant  about  as  claimed  by  appellees. 

"Payment  of  taxes  on  the  grant,  as  claimed,  was  shown." 

Opinion. — ^The  trial  court  found  as  a  fact  that  the  land  in  contro- 
versy was  granted  to  Borrego  by  the  Spanish  government  in  about  the 
year  1767 ;  and  while  no  paper  grant  was  produced,  we  think  the  finding 
referred  to  was  warranted  by  the  testimony,  under  the  rules  applicable 
as  the  presumption  of  grants.  In  the  very  natui^  of  things,  it  was  im- 
possible for  the  appellee  to  produce  witnesses  who  could  testify  upon 
their  own  knowledge  concerning  the  possession  of  the  land  for  a  great 
portion  of  the  time  which  had  elapsed  since  the  date  of  the  alleged  grant. 
But  they  produced  such  testimony  showing  possession  for  more  than 
forty  years  before  the  commencement  of  this  suit,  and  they  produced 
written  documents  containing  recitals  tending  to  show  possession  and 
assertion  of  ownership  in  the  early  part  of  the  nineteenth  century,  if 
not  as  far  back  as  the  date  of  the  alleged  grant. 

In  cases  of  this  character,  recitals  in  ancient  deeds  tending  to  show 
possession  or  other  acts  of  ownership  at  and  prior  to  the  date  of  such 
instruments,  may  be  considered  as  evidence  of  such  facts.  1  Greenl. 
on  Ev.  (16th  ed.),  sees.  108,  189;  Boston  v.  Eichardson,  105  Mass.,  351; 
Dunn  V.  Eaton,  92  Tenn.,  743. 

With  proof  of  such  long  continued  possession  and  assertion  of  own- 
ership by  appellees  and  those  under  whom  they  claim,  the  trial  court 
was  fully  warranted  in  presuming  that  a  grant  had  been  made  by  the 
government.  Taylor  v.  Watkins,  26  Texas,  688;  Yancy  v.  Norris,  27 
Texas,  40;  Von  Rosenberg  v.  Haynes,  85  Texas,  357;  Texas-Mexican 
By.  Co.  V.  Uribe,  85  Texas,  386;  Fleteher  v.  Puller,  120  U.  S.,  534; 
United  States  v.  Chaves,  175  U.  S.,  509. 

No  error  has  been  shown  and  the  judgment  is  affirmed. 

Writ  of  error  refused  December  8,  1904. 


Santa  Fe  Street  Railway  Company  et  al.  v.  Samuel  Sohutz. 

Decided  October  26,  1904. 

1.— Breach  of  Contract— Liquidated  Damaflres— Penalty. 

Where  a  contract  provides  for  the  payment  of  a  certain  sum  as  liquidated 
damages  in  the  event  of  the  nonperformance  of  a  specific  act  which  may  produce 
damages  of  an  uncertain  character,  and  no  language  is  used  indicating  that  such 
damages  shall  be  considered  only  as  a  penalty,  and  if  the  sum  named  bears 
such  proportion  to  the  actual  damages  that  it  may  reasonably  be  presumed  to 
have  been  arrived  at  by  a  fair  estimation  of  the  parties,  such  sum  is  liquidated 
damages. 
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In  ccmBideTation  of  a  sum  paid  by  an  indiyidual  to  a  street  railway  oom- 
pany  aa  an  inducement  to  build  their  line  in  front  of  his  property  and  operate 
it  for  twenty-five  years,  half  the  lifetime  of  the  lease  granted  the  company,  it 
was  agreed  in  a  contract  that  in  case  operation  throughout  the  entire  line  or 
any  part  should  be  suspended  within  that  time  the  company  would  be  liable 
for  the  amount  donated  to  secure  the  line.  Held,  that  such  sum  named  was  in- 
tended by  the  parties  as  liquidated  damages  and  not  as  a  penalty. 

S^-€oBtraetp- CoBitmotioB. 

Such  contract  held  to  contemplate  twenty-five  years'  continuous  operation 
from  the  date  of  its  execution. 

4.^-431iarg»-Attomey  Fees— Harmleti  Brror. 

Where  a  contract  provided  for  such  reasonable  attorney  fees  as  the  court 
may  allow  in  case  of  suit  on  the  contract,  but  no  evidence  was  introduced  as 
to  what  was  a  reasonable  amount,  it  being  agreed,  however,  by  the  parties  on 
the  trial  that  a  certain  amount  would  be  reasonable,  a  charge  requiring  the 
jury  to  allow  10  percent  attorney  fees,  though  erroneous,  was  harmless  where 
the  amount  awarded  was  the  sum  agreed  on  by  the  parties. 

Appeal  from  District  Couri;  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Qoggin. 

Millard  Paiierson  £  J.  A.  Buckler  and  Clark,  Hawkins  £  Franklin, 
for  appellants. — As  the  plaintiif  s  petition  alleges  and  the  evidence  shows 
that  the  street  railroad  company  mentioned  in  the  contract  of  July  30, 
1889,  was  kept,  maintained  and  operated  up  to  about  January  1,  1902 
(about  fourteen  years),  and  there  was  no  allegation  in  plaintiff^s  petition 
that  he  sustained  any  actual  damage  by  its  discontinuance,  and  there 
was  no  evidence  that  he  was  damaged  in  any  amount  whatever,  the  court 
should  have  construed  the  provision  respecting  the  payment  of  the 
$3,481.07  as  a  penalty  and  not  as  a  debt  or  forfeiture,  and  should  not 
have  instructed  a  verdict  against  the  Santa  Pe  Railway  Company  for  the 
$3,481.07. 

Even  if  the  parties  intended  by  the  contract  to  stipulate  that  the 
$3,481.07  should  be  paid  for  a  breach  of  the  contract,  as  the  evidence 
shows  that  the  Santa  Pe  Street  Railway  Company  performed  the  contract 
for  fourteen  years  (more  than  half  of  the  period  mentioned  in  the  con- 
tract), and  the  plaintiff  got  the  benefit  of  such  part  performance  during 
all  of  said  time,  hie  was  not  entitled  to  recover  the  whole  of  the  $3,481.07, 
but  should  have  been  limited  at  least  in  his  recovery  to  the  unexpired 
portion  of  the  twenty-five  years  and  a  proportionate  part  of  said  amount. 
Gilliland  v.  Rollin,  59  N.  W.  Rep.,  893 ;  Brennan  v.  Clark,  46  N.  W.  Rep., 
472;  McChesney  v.  Hyde  Park,  37  N.  B.  Rep.,  858;  1  Pom.  Bq.  Jur., 
sec.  444;  Grant  v.  Piatt,  65  N.  Y.  S.,  486;  People  v.  Railway  Co.,  76 
Cal.,  29, 18  Pac.  Rep.,  90;  Wybaux  v.  Live  Stock  Co.,  22  Pac.  Rep.,  492; 
Davis  V.  Freeman,  10  Mich.,  189,  19  Cent.  Law  Jour.,  282;  Lyman  v. 
Babcock,  40  Wis.,  503 ;  Schugt  v.  Taylor,  46  Mass.,  61 ;  Berry  v.  Wisdom, 
3  0.  St.,  241;  Fetter  on  Equity,  109;  Taylor  v.  Sandiford,  7  Wheat.,  15; 
Clark  on  Contracts,  698-603;  1  Addison  on  Contracts,  749;  Farrar  v. 
Beeman,  63  Texas,  175. 
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Beall  £  Kemp,  for  appellee. — The  amount  specified  in  the  contract 
sued  on  and  recovered  by  the  plaintiff  is  not  a  penalty,  but  a  simple 
money  demand  which  the  plaintiff  was  entitled  to  recover  on  breach  of 
the  contract  by  the  Santa  Fe  Railway  Company.  The  fundamental 
principle  which  guides  us  in  determining  whether  the  amount  stated  in  a 
contract  is  liquidated  damages  or  a  penalty,  is  the  intention  of  the 
parties.  Eakin  v.  Scott,  70  Texas,  445;  Yetter  v.  Hudson,  55  Texas, 
604;  Durst  v.  Swift,  11  Texas,  281 ;  Moore  v.  Anderson,  30  Texas,  230; 
Perkins  v.  Lyman,  11  Mass.,  76;  Collier  v.  Betterton,  87  Texas,  442; 
Copeland  v.  HoUoman,  61  S.  W.  Rep.,  257. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  the  appellee, 
Samuel  Schutz,  against  the  Santa  Fe  Street  Railway  Company,  the 
Santa  Fe  Realty  Company,  and  Z.  T.  White,  upon  the  contract  set  out 
in  our  conclusions  of  fact,  to  recover  the  sum  of  $3,481.07,  besides  inter- 
est and  attorney's  fees,  from  the  Santa  Fe  Street  Railway  Company  as 
liquidated  damages  for  the  breach  of  said  contract,  and  to  foreclose,  as 
against  all  the  parties,  a  lien  on  certain  property  described  in  plaintiff's 
petition,  given  by  the  contract  to  secure  plaintiff  in  the  payment,  of  the 
money  sued  for.  The  plaintiff  also  in  the  suit  sought  to  recover  dam- 
ages against  the  Santa  Fe  Street  Railway  Company  for  an  alleged  con- 
version of  one  share  of  its  stock  to  which  plaintiff  claimed  to  be  entitled. 
By  an  order  of  the  court,  the  El  Paso  Electric  Railway  Company  was 
also  made  a  party  defendant  to  the  suit. 

The  Santa  Fe  Street  Railway  Company  filed  its  first  amended  original 
answer  July  7,  1903,  consisting  of  (1)  of  a  general  denial,  and  set  up 
(2)  by  a  special  answer  that  it  was  incorporated  in  December,  1887, 
and  established  a  mule  or  horse  street  car  line  along  San  Francisco 
Street,  from  its  intersection  with  El  Paso  Street,  and  down  Santa  Fe 
Street  to  the  river.  That  when  it  entered  into  the  contract  on  July  30, 
1889,  with  Samuel  Schutz,  its  said  street  car  line  was  already  in  oper- 
ation, that  the  same  was  then  a  mule  or  horse  car  line,  and  both  parties 
well  understood  that  the  same  was  to  be  operated  as  such  in  conjunction 
with  a  certain  street  car  line  on  the  Mexican  side  of  the  Rio  Grande, 
in  the  city  of  Juarez,  Mexico.  That  said  street  car  line  in  Juarez, 
Mexico,  extended  for  a  distance  of  about  three-fourths  of  a  mile  in 
said  city,  and  was  also  a  mule  or  horse  car  line.  That  it  was  well 
understood  that  said  two  street  car  lines  were  dependent  on  each  other, 
and  that  one  was  practically  useless  without  the  other.  That  said  street 
car  line  in  Juarez  belonged  to  a  company  organized  in  the  Republic 
of  Mexico,  and  that  about  the  1st  day  of  January,  1902,  the  said  Mexican 
company  converted  its  horse  car  line  in  Juarez  into  an  electric  street 
car  line,  rendering  the  whole  of  the  line  belonging  to  the  Santa  Fe 
Street  Railway  Company  in  El  Paso,  Texas,  practically  useless  as  a 
mule  or  horse  street  car  line.  That  this  defendant  had  not  broken  the 
contract  mentioned  in  the  plaintiff's  petition,  but  that  it  had  been 
broken,  if  at  all,  by  the  electric  railway  company,  but  it  denies  that  said 
contract  has  been  broken  in  any  way.  That  there  has  never  been  at 
any  time  even  a  partial  or  temporary  discontinuance  of  the  street  car  line 
on  the  south  end  of  Santa  Fe  Street  from  the  center  of  the  bridge  over 
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the  river,  up  to  Seventh  Street.  That  if  there  has  been  any  discon- 
tinuance, of  the  operation  of  the  street  car  line  upon  any  part  of  the 
route  mentioned  in  said  contract^  the  same  was  temporary  and  has  re- 
sulted in  no  damage  whatever  to  the  plaintiff.  That  said  El  Paso 
Electric  Railway  Company  has  in  contemplation  and  intends  to  build 
during  the  current  y^ar  an  electric  street  car  line  in  front  of  plaintiff's 
property  on  San  Francisco  Street  to  the  Union  depot  in  said  city.  That 
instead  of  being  damaged  the  plaintiff  has  been  benefited  by  the  dis- 
continuance of  the  operation  of  the  mule  or  horse  car  line  in  front  of 
his  property,  and  the  conversion  of  the  latter  into  an  electric  street 
car  line,  which  is  being  operated  through  various  streets  within  one 
block  of  the  plaintiff's  property.  And  that  said  electric  street  car 
system  instead  of  being  confined  to  the  line  mentioned  in  the  plaintiff's 
contract,  extends  over  the  whole  of  the  city  of  El  Paso  and  by  a  circuit 
through  the  city  of  Juarez,  Mexico,  and  that  by  a  change  made  the 
plaintiff's  property  instead  of  being  damaged  has  been  greatly  enhanced 
in  value.  That  through  the  operation  of  the  mule  or  horse  street  car 
line  mentioned,  from  the  time  the  same  was  established  in  1887,  up  to 
January  1,  1902,  the  plaintiff's  property  was  enhanced  in  value  more 
than  $3,500,  and  received  all  the  benefit  it  could  ever  have  received. 
That  since  the  establishment  of  the  said  electric  street  car  line  in  Juarez, 
Mexico,  said  street  car  line  has  been  extended  across  the  river  into  the 
city  of  El  Paso  and  operated  so  as  to  include  a  large  portion  of  El  Paso, 
Texas,  and  that  the  operation  of  a  mule  or  horse  car  line  on  the  route 
mentioned  in  said  contract,  would  have  been  useless  and  would  have 
been  a  source  of  annoyance  and  a  nuisance  to  the  plaintiff,  as  well  as 
to  other  people." 

The  El  Paso  Electric  Railway  Company  filed  substantially  the  same 
answer,  and  the  Santa  Fe  Realty  Company  and  Z.  T.  White,  after  enter- 
ing their  appearance,  filed  general  denial. 

The  plaintiff  interposed  a  general  exception  to  the  special  answers 
of  the  Santa  Fe  Street  Railway  Company  and  the  El  Paso  Electric  Rail- 
way Company,  which  was  sustained  by  the  court. 

The  case  was  then  tried  before  a  jury,  whom  the  court  in  part  in- 
structed as  follows : 

**Under  the  undisputed  evidence  in  this  case  and  the  law  applicable 
thereto,  the  plaintiff,  Samuel  Schutz,  is  entitled  to  recover  of  and  from 
the  defendant,  Santa  Fe  Street  Railway  Company,  the  amount  of  his 
debt,  interest  and  attorney's  fees,  and  you  are  therefore  instructed  to 
return  a  verdict  for  the  plaintiff  for  said  $3,481.07,  together  with  interest 
thereon  at  the  rate  of  6  percent  per  annum,  from  the  Ist  day  of  Jan- 
nary,  1902,  the  date  of  the  removal  of  said  street  railway  from  Santa  Fe 
Street,  as  alleged,  up  to  this  date,  and  you  will  further  find  for  the 
plaintiff  against  said  Santa  Fe  Street  Railway  Company  in  a  sum  equal 
to  10  percent  on  said  $3,481.07,  with  said  interest  added  thereto,  that  is, 
10  percent  on  both  said  principal  and  interest  as  attorney  fees;  and 
you  will  state  in  your  verdict  that  you  so  find  against  the  defendant, 
Santa  Fe  Street  Railway  Company;  and  you  are  further  instructed  to 
find  in  favor  of  Samuel  Schutz,  plaintiff,  for  a  foreclosure  of  his  said 
Vol.  XXXVU.  Civil— 2. 
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lien  against  all  of  the  defendants;  that  is,  against  the  Santa  Fe  Street 
Bailway  Company,  the  Santa  Fe  Bealty  Company,  the  £1  Paso  Electric 
Railway  Company,  and  Z.  T.  White,  upon  the  following  described  prop- 
erty: The  rights,  privileges,  franchises  and  right  of  way  described  in 
plaintifiPs  petition,  and  the  noii;h  nine  feet  of  lot  No.  4,  and  all  of  lots 
Nos.  5  to  9,  inclusive,  and  the  south  one  foot  in  lot  No.  10,  in  block  62, 
situate  in  the  city  of  El  Paso,  El  Paso  County,  Texas,  as  appears  on 
the  map  of  CampbelFs  addition  to  the  said  city,  as  described  in  the 
petition/'  And  then  submitted  in  ah  applicable  charge  the  issue  raised 
by  the  pleadings  as  to  the  conversion  of  the  share  of  stock. 

A  verdict  was  returned  for  plaintiff  in  accordance  with  the  peremptory 
instruction  of  the  court,  and  against  him  on  the  issue  of  the  conversion 
of  the  stock.  From  the  judgment  entered  in  accordance  with  this 
verdict,  the  Santa  Fe  Street  Railway  Company,  the  El  Paso  Electric 
Railway  Company  and  Z.  T.  White,  have  appealed. 

The  facts  are  undisputed.  They  are  as  follows:  In  the  years  1887, 
1888  and  1889,  the  plaintiff  was  and  still  is  the  owner  of  certain  real 
estate  located  in  block  No.  17  and  block  No.  27,  Anson  Mills'  map  of 
El  Paso,  Texas,  which  property  fronts  on  the  north  line  of  San  Fran- 
cisco Street.  In  the  year  1887  an  enterprise  was  set  on  foot  to  establish, 
maintain  and  operate  a  street  railway  in  the  city  of  El  Paso,  upon  a 
line  extending  from  the  point  of  intersection  of  El  Paso  and  San 
Francisco  streets  westerly  along  the  center  of  San  Francisco  Street,  in 
front  of  a  portion  of  plaintiff's  property,  to  the  point  of  intersection  of 
San  Francisco  and  Santa  Fe  streets,  and  thence  southerly  along  the 
center  of  Santa  Fe  Street  to  the  Rio  Grande.  The  enterprise  resulted  in 
the  incorporation  of  the  defendant,  Santa  Fe  Street  Railway  Company, 
on  or  about  the  29th  of  December,  1887,  its  duration  being  named  in 
its  charter  for  a  period  of  fifty  years  from  the  date  last  mentioned.  In 
January,  1888,  the  city  council  of  the  city  of  El  Paso,  by  an  ordinance 
duly  passed,  granted  the  Santa  Fe  Street  Railway  Company  the  right, 
privilege  and  franchise  to  construct,  maintain  and  operate  a  street  rail- 
way route  along  the  route  above  mentioned.  And  in  the  month  of 
February,  1889,  the  council  of  said  city,  by  ordinance  duly  passed, 
granted  said  street  railway  company  the  right,  privilege  and  franchise 
to  construct,  maintain  and  operate  a  street  railway  along  said  route, 
said  rights,  privileges  and  franchises  to  continue,  under  the  provision 
of  the  ordinance,  for  twenty-five  years  from  the  date  of  the  same.  The 
last  mentioned  ordinance  is  dated  February  1,  1889.  On  July  3,  1888, 
said  city  council  granted  said  street  railway  company  the  right  to  run 
freight  cars  of  certain  dimensions  by  mule  or  horse  power  from  the 
store  of  Samuel  Schutz,  on  San  Francisco  Street,  over  its  right  of  way 
theretofore  granted. 

On  the  30th  day  of  July,  1889,  the  following  agreement  in  writing 
was  made  and  entered  into  by  and  between  Samuel  Schutz  and  the 
Santa  Fe  Street  Railway  Company,  it  being  duly  executed  on  behalf  of 
said  street  railway  company,  to  wit: 

"El  Paso,  Texas,  July  30,  1889.— This  writing,  by  and  between  the 
Santa  Fe  Street  Railway  Company,  party  of  the  first  part,  a  body  cor- 
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porate  under  the  laws  of  Texas,  domiciled  at  El  Paso^  Texas,  and  now 
owning  and  operating  a  line  of  street  railway  beginning  at  the  head  of 
El  Paso  Street,  in  front  of  the  building  used  by  the  Grand  Central  Ho- 
tel, ihence  southerly  on  said  street  to  San  Francisco  Street,  and  along 
the  center  of  said  last  named  street  to  Santa  Fe  Street,  thence  southerly 
with  center  of  Santa  Fe  Street  to  the  center  of  the  Rio  Grande  River, 
and  Samuel  Schutz,  party  of  the  second  part,  resident  of  said  city  of 
El  Paso,  witnesseth : 

**That,  whereas,  said  Samuel  Schutz,  party  of  the  second  part,  for  the 
purpose  of  enhancing  the  value  of  his  real  estate  owned  by  him  along 
and  near  the  line  of  said  railway,  paid  out  and  expended  the  sum  of 
$1,481.87  for  and  on  account  of  said  railway  enterprise,  and,  moved  by 
the  same  inducement,  promises,  on  certain  conditions,  to  pay  to  said 
corporation  the  further  sum  of  $2,000;  and  as  some  controversies  exist 
between  the  parties  about  the  conditions  upon  which  the  said  sum  of 
$2,000  was  to  be  paid,  it  is  now  finally  settled  by  the  parties  on  the  basis 
stated  herein,  and  said  Samuel  Schutz,  contemporaneously  with  the  exe- 
cution of  this  writing  and  in  consideration  of  the  execution  of  the  same 
by  party  of  the  first  part,  waives  all  objections  to  payment  of  said  last 
named  sum,  and  now  pays  the  same,  the  receipt  of  which  is  fully  ac- 
knowledged. And  in  consideration  of  the  premises  and  of  said  payment, 
the  party  of  the  first  part,  for  itself,  its  assigns  and  successors,  covenants 
and  agrees  to  and  with  Samuel  Schutz,  his  heirs,  assigns,  executors 
and  administrators,  that  during  one-half  of  the  period  named  in  the 
charter  the  street  railway  aforesaid  shall  be  kept,  maintained  and  oper- 
ated in  good  faith  throughout  the  entire  line  aforesaid,  and  not  aban- 
doned or  removed,  or  any  part  thereof. 

"Should,  from  any  casualty,  it  become  necessary  temporarily  to 
cease  running  the  cars  during  the  time  reasonably  necessary  to  repair 
any  damage  so  caused,  such  cessation  shall  not  be  deemed  a  violation 
of  the  covenants  and  agreements  above  set  forth. 

*'And,  in  addition  to  the  foregoing  covenants  and  agreements,  the 
faithful  performance  of  which  constitutes  a  material  part  of  the  consider- 
ation for  the  payment  of  the  said  $2,000,  the  party  of  the  first  part,  for 
itself,  its  assigns  and  successors,  agrees  that,  in  the  event  of  the  failure 
to  so  keep,  maintain  or  operate  as  aforesaid  from  any  cause,  the  sum 
aforesaid,  to  wit,  $3,481.07,  with  lawful  interest  from  the  failure  afore- 
said, shall  be  paid  to  said  Samuel  Schutz,  and  in  order  to  further  secure 
the  payment  thereof,  the  party  of  the  first  part,  for  itself,  its  assigns 
and  successors,  gives  and  grants  to  said  Samuel  Schutz,  his  heirs,  as- 
signs, executors  and  administrators,  a  lien  upon  all  the  property,  real  and 
personal,  or  mixed,  owned  by  it,  together  with  its  franchise,  rights  and 
privileges  of  every  sort,  including  its  right  of  way;  and  if  it  should 
appear  that  there  is  no  law  permitting  a  mortgage  or  lien  of  the  fran- 
chise, this  shall  not  vitiate  any  other  provision  herein.  And  in  the 
event  of  a  breach  of  the  covenants  and  agreements  by  the  party  of  the 
first  part,  or  its  assigns,  successors  or  privies,  said  Samuel  Schutz,  his 
heirs,  executors,  administrators  and  assigns,  may,  in  addition  to  any 
other  remedies  by  him  or  them,  sue  to  foreclose  the  aforesaid  lien  for 
the  amount  last  aforesaid,  interest  and  costs,  and  such  reasonable  at- 
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tomey'fl  fees  as  the  court  may  allow.    All  of  which  items  are  declared 
to  be  liens  upon  property  and  .property  rights  aforesaid. 

"To  prevent  any  misapprehension,  it  is  understood  that  the  covenants 
and  agreements,  each  and  all  of  them,  embrace  the  assigns,  successors 
and  privies  of  party  of  the  first  part,  as  well  as  said  party,  however  the 
same  may  be  expressed. 

"The  party  of  the  first  part  causes  this  instrument  to  be  executed  by 
the  president,  Z.  T.  White,  and  attested  by  the  Secretary,  Al  Larmour. 

^^itness  our  hands  at  El  Paso,  Texas,  this  30th  day  of  Julv,  A.  D. 
1889. 

*^.  T.  White,  President.'* 

This  instrument  was  duly  acknowledged  on  the  day  of  its  execution, 
and  was,  on  the  31st  day  of  July,  1889,  filed  for  record  in  the  oflRce  of 
the  county  clerk  of  El  Paso  County,  and  was  recorded  therein  in  **Book 
33,  p.  274.'* 

In  the  years  1887  and  1888,  and  up  to  July  30,  1889,  said'street  rail- 
way company  and  the  parties  who  started  said  enterprise  had  built  and 
constructed  a  street  railway  along  the  route  heretofore  mentioned,  and 
were  owning  and  operating  said  line  of  railway,  beginning  at  the  head 
of  El  Paso  Street,  at  its  intersection  with  San  Francisco  Street,  and 
running  along  San  Francisco  Street  in  a  westerly  direction  to  the  center 
of  Santa  Fe  Street,  and  down  Santa  Fe  Street  to  the  Rio  Grande.  As 
is  recited  in  said  agreement  of  July  30,  1889,  Samuel  Schutz,  for  the 
purpose  of  enhancing  the  value  of  his  property  on  the  line  of  said  rail- 
way, paid  and  expended  the  sum  of  $1,481.07  on  account  of  said  street 
railway  enterprise,  and  at  the  time  said  agreement  was  entered  into  he 
paid  the  said  street  railway  company  the  $2,000  mentioned  therein. 

On  the  Ist  day  of  January,  1902,  the  street  railway  track  mentioned 
in  the  written  agreement  of  July  30,  1889,  which  ran  along  San  Fran- 
cisco Street  in  front  of  Samuel  Schutz's  property,  was  taken  up,  and 
no  part  of  said  street  railway  line,  between  the  intersection  of  the  north 
end  of  El  Paso  Street  and  San  Francisco  Street,  or  along  Santa  Fe 
Street  as  far  south  as  Seventh  Street,  has  been  operated  since  the  Ist 
day  of  January,  1902,  and  no  part  of  same  has  been  operated  as  a  mule 
or  horse  car  line  since  that  date.  When  the  track  of  the  street  railway 
in  front  of  Schutz's  property  was  taken  up,  H.  T.  Edgar  was  present 
and  directed  the  work  of  taking  up  the  track. 

When  the  contract  of  July  30,  1889,  was  executed,  the  only  real 
estate  owned  by  the  Santa  Fe  Street  Railway  Company  in  the  city  of 
El  Paso,  Texas,  was  the  north  nine  feet  of  lot  No.  4,  all  of  lots  N"os. 
5  and  9,  and  the  south  one  foot  of  lot  10,  block  62,  Campbell's  map. 
Besides  this,  it  owned  its  right  of  way  along  San  Francisco  and  Santa  Fe 
streets  to  the  river.  On  the  21st  day  of  June,  1901,  the  Santa  Fe 
Street  Railway  Company  conveyed  and  sold  to  the  Santa  Fe  Realty 
Company  certain  parcels  of  real  estate  situated  in  the  city  of  El  Paso, 
Texas,  in  which  parcels  were  included  the  real  estate  above  described, 
upon  which  the  lien  was  adjudged  and  foreclosed  in  this  suit.  In  the 
fall  of  1901  all  the  capital  stock  of  the  Santa  Fe  Street  Railway  Com- 
pany was  sold  by  J.  J.  Qordon  to  H.  T.  Edgar,  the  present  manager  of 
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the  El  Paso  Electric  Railway  Company.  At  the  time  of  this  sale  Gordon 
deposited  with  the  First  National  Bank  of  the  city  of  El  Paso,  Texas, 
money,  in  the  judgment  of  both  parties  sufficient  to  protect  Edgar,  as 
the  purchaser  of  said  stock,  against  the  claim  of  Samuel  Schutz,  Gordon 
agreeing  to  hold  H.  T.  Edgar,  as  the  owner  and  holder  of  the  stock, 
harmless  as  against  any  claim  Schutz  might  assert  against  the  property 
of  the  Santa  Pe  Street  Railway  Company  under  said  agreement  of  July 
30,  1889.  However,  it  was  directly  understood  between  J.  J.  Gordon 
and  H.  T.  Edgar  that  Gordon,  as  holder  of  said  stock,  did  not  recognize 
the  justice  or  legality  of  any  claim  that  Schutz  might  assert  under  said 
agreement.  It  was  admitted  upon  the  trial  by  the  parties  to  this  suit 
that  $391.61  would  be  reasonable  attomey^s  fees  to  be  allowed  plaintiff 
for  the  prosecution  of  the  suit  in  case  he  should  be  entitled  to  recover. 
Prom  the  intersection  of  Seventh  and  Santa  Pe  streets  to  and  across 
the  Rio  Grande  the  El  Paso  Electric  Railway  Company  has  been  and 
still  is  operating  an  electric  line  of  railway  on  Santa  Pe  Street,  though 
on  no  otiier  part  of  it.  The  plaintiff  has  never  been  repaid  any  of  the 
money  mentioned  in  the  contract  of  July  30,  1889,  as  having  been 
advanced  by  him,  and  which  the  instrument  provides  would  be  returned 
to  him  in  case  of  a  breach  of  said  contract. 

Conclusions  of  Law. — The  assignments  of  error  are  directed  against 
the  action  of  the  court  in  peremptorily  instructing  the  jury  to  return  a 
verdict  against  appellants,  and  in  sustaining  plaintiff's  exceptions  to  the 
parts  of  the  answers  of  the  Santa  Pe  Street  Railway  Company  and  the 
El  Paso  Electric  Railway  Company,  in  which  matters  were  specially 
plead  in  avoidance  of  plaintiff's  action.  There  are  other  assignments 
of  error,  but  as  the  questions  raised  by  them  are  comprehended  by  the 
ones  mentioned,  and  their  determination  will  dispose  of  the  others,  we 
deem  it  unnecessary  to  state  them. 

The  contentions  of  appellants  are:  (1)  That  as  the  Santa  Pe  Street 
Railway  Company  was  maintained  and  operated  from  the  date  of  the 
contract  sued  on  up  to  the  1st  of  January,  1902,  there  being  no  allega- 
tions in  plaintiff's  petition  nor  evidence  that  he  sustained  any  actual 
damages,  the  court  should  have  construed  the  provision  in  the  agreement 
of  Jidy  30,  1889,  as  a  penalty  and  not  as  a  debt  or  forfeiture.  Or,  in 
other  words,  that  as  the  contract  shows  upon  its  face  only  $2,000  was 
paid  the  company  on  the  faith  of  its  promise  to  maintain  and  operate  its 
railway  in  front  of  plaintiff's  property,  and  as  his  petition  and  the  un- 
disputed evidence  shows  that  it  was  maintained  and  operated  for  about 
fourteen  years,  the  provision  in  respect  to  the  $3,481.07  should  have  been 
construed  as  a  penalty.  (2)  That  if  the  stipulation  in  the  contract 
for  the  payment  of  $3,481.07  to  Samuel  Schutz  should  be  regarded  as 
an  obligation  to  be  discharged  by  the  operation  of  the  street  railway  in 
front  of  his  property  for  twenty-five  years,  the  operation  of  the  railway 
for  fourteen  years  was  a  discharge  pro  tanto  of  such  obligation,  and 
plaintiff,  if  he  could  recover  at  all,  could  only  recover  a  proportionate 
part  of  the  sum  for  the  unexpired  part  of  the  twenty-five  years.  (3) 
That  the  provision  in  the  contract  of  July  30,  1889,  in  regard  to  keeping, 
maintaining  and  operating  the  entire  line,  should,  in  connection  with 
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the  stipulation  for  the  payment  of  the  $3,481.07,  be  construed  as  a  cove- 
nant running  with  the  property  of  the  Santa  Fe  Street  Railway  Company 
and  binding  only  upon  the  party  that  might  be  guilty  of  a  breach  of 
the  same;  and  as  there  is  no  evidence  that  the  covenant  was  broken  by 
the  company,  it  was  error  to  give  the  peremptory  instruction.  (4)  That 
as  the  contract  provides  the  street  railway  company,  or  its  successors, 
shall  operate  the  road  one-half  the  period  of  its  charter,  which  was 
fifty  years,  and  the  time  would  not  expire  until  1937,  thirty-three  years 
hence,  plaintiff's  action  was  prematurely  brought,  for  the  street  railway 
company,  or  its  successors,  were  only  obliged  under  the  contract,  if  at 
all,  to  operate  the  street  railroad  twenty-five  of  the  fifty  years. 

Though  those  contentions  are  made  by  many  propositions  asserted 
under  the  assignments  in  appellants'  brief,  it  is  believed  they  embrace 
every  position  insisted  upon  for  a  reversal  of  the  judgment. 

It  will  be  seen  from  the  contract  of  July  30,  1889,  copied  in  our  con- 
clusions of  fact,  that  it  is  upon  its  face  plain  and  without  ambiguity. 
It  is  so  clear  and  explicit  in  its  terms  as  not  to  require  extrinsic  evidence 
in  aid  of  its  interpretation.  Nor  was  such  aid  invoked  or  sought  by 
any  of  the  parties  to  this  action.  All  parties  stand  upon  the  agreement, 
and  as  it  is  "so  nominated  in  the  bond,"  they  expect  to  have  their. rights 
determined. 

It  is  thus  "nominated"  in  the  contract:  "In  consideration  of  the 
premises  and  of  said  payment,  the  party  of  the  first  part  [the  Santa  Fe 
Street  Railway  Company],  for  itself,  its  heirs  and  successors,  covenants 
and  agrees  to  and  with  Samuel  Schutz,  his  heirs,  executors  and  admin- 
istrators, that  during  one-half  of  the  period  named  in  the  charter,  the 
street  railway  aforesaid  shall  be  kept,  maintained  and  operated  in  good 
faith  throughout  the  entire  line  aforesaid  and  not  abandoned  or  removed, 
or  any  part  thereof.  .  .  .  And  in  addition  to  the  foregoing  covenants 
and  agreements,  the  faithful  observance  of  which  constitutes  a  material 
part  of  the  consideration  for  the  payment  of  said  $2,000,  the  party 
of  the  first  part,  for  itself,  its  assigns  and  successors,  agrees  that  in  the 
event  of  the  failure  to  so  keep,  maintain  or  operate  as  aforesaid  from 
any  cause,  the  sum  aforesaid,  to  wit,  $3,481.07,  with  lawful  interest 
from  the  failure  aforesaid,  shall  be  paid  to  said  Samuel  Schutz ;  and  in 
order  to  further  secure  the  payment  thereof,  the  party  of  the  first  part, 
for  itself,  its  heirs  and  successors,  gives  and  grants  to  said  Samuel 
Schutz,  his  heirs,  assigns,  executors  and  administrators,  a  lien  upon  all 
property,  real  and  personal,  or  mixed,  together  with  its  franchise,  rights 
and  privileges  of  every  sort,  including  its  right  of  way.  .  .  .  And  in 
event  of  a  breach  of  the  covenants  and  agreements  by  the  party  of  the 
first  part,  or  its  assigns,  successors  or  privies,  said  Samuel  Schutz,  his 
heirs,  executors,  administrators  and  assigns,  may,  in  addition  to  any 
other  remedies  by  him  or  them,  sue  to  foreclose  the  aforesaid  lien  for  the 
amount  last  aforesaid,  interest  and  costs  and  such  reasonable  attorney's 
fees  as  the  court  may  allow,"  which  shows  upon  its  face  that,  as  to 
plaintiff,  it  was  an  executed  agreement,  and,  as  to  the  railway  company, 
an  executory  one. 

Should,  then,  the  agreement  on  the  part  of  the  street  railway  com- 
pany to  pay  Samuel  Schutz  the  sum  of  $3,481.07  in  the  event  of  its 
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failure  to  perform  its  contract,  be  construed  as  one  for  the  payment  of 
liquidated  damages,  or  as  merely  a  penalty,  upon  which  no  recovery  can 
be  had,  unless  actual  damages  for  the  breach  are  alleged  and  proven? 

When  a  contract  is  reduced  to  writing,  the  language  of  the  instrument, 
when  its  meaning  is  clear  and  obvious,  is  the  best  evidence  of  the  inten* 
tion  of  the  parties.  It  is  their  intention  courts  seek  to  determine  and 
enforce;  and  when  it  can  be  done,  such  construction  will  be  given  as 
will  give  effect  to  the  intention  of  the  parties  as  gathered  from  the 
words  used  in  the  writing.  The  law  presumes  that  a  person  meant  what 
his  language,  by  its  terms,  under  the  circumstances  which  it  was  used, 
would  be  fairly  understood  to  mean,  and  this  presumption  can  not  be 
rebutted  by  proof  that  he  intended  something  different,  which  he  did 
not  express,  and  which  a  person  dealing  with  him  neither  understood 
nor  had  reason  to  understand.  Therefore  a  plain  written  contract  must 
be  construed  according  to  its  terms,  whatever  may  be  the  result  of  such 
construction.  Whether  it  is  foolish  or  not  for  parties  to  contract  to 
pay  liquidated  damages  is  of  no  consequence,  for  the  contract  must 
govern  if  the  intention  be  clear.  Yetter  v.  Hudson,  57  Texas,  613; 
Book  3,  Texas  Notes,  186. 

While  the  law  permits  parties  to  determine,  by  an  agreement  which 
enters  into  a  contract,  what  shall  be  the  damages  which  he  who  violates 
it  shall  pay  to  the  other,  it  does  not  always  sanction  or  enforce  the  stipu- 
lation they  may  make  on  the  subject.  This,  we  think,  is  not  through  a 
failure  of  the  law  to  sanction  or  give  effect  to  the  intention  of  the 
parties  as  gathered  from  the  instrument  (Copeland  v.  Holloman,  57 
S.  W.  Eep.,  257),  but  because  it  determines  from  the  very  nature  of 
the  contract  that  it  was  not  the  intention  of  the  parties  to  fix  the  amount 
of  the  damages  by  the  stipulation.  The  general  rule  is  that  courts  are 
guided  by  the  intention  of  the  parties  in  determining  whether  the  sum 
contracted  to  be  paid  upon  the  nonperformance  of  a  covenant  is  to  be 
construed  as  liquidated  damages,  to  be  enforced  according  to  the  terms 
of  the  agreement,  or  as  a  penalty  to  be  controlled  by  an  assessment  of 
damages  by  the  jury  (Durst  v.  Smith,  11  Texas,  281;  Book  1,  Texas 
Notes,  422;  Yetter  v.  Hudson,  57  Texas,  604) ;  and  in  ascertaining  the 
intentions  of  the  contracting  parties,  the  ordinary  rules  of  construction 
are  applied.  But  where  the  contract  provides  for  the  payment  of  a 
certain  sum  as  liquidated  damages  in  the  event  of  the  nonperformance 
of  a  specific  act  which  may  produce  damages  of  an  uncertain  character, 
and  no  language  is  used  that  such  damages  shall  be  considered  only  as 
a  penalty,  such  sum  is  liquidated  damages.  Tobler  v.  Austin,  22  Texas 
Civ.  App.,  100;  53  S.  W.  Eep.,  706. 

It  is  said  by  Chief  Justice  Gaines,  in  Collier  v.  Betterton,  87  Texas, 
440 ;  29  S.  W.  Rep.,  468 :  *^t  would  seem  that,  if  the  express  intention 
of  the  parties  to  a  contract  should  govern  in  every  case,  when  they  say 
that  a  certain  sum  shall  be  paid  as  liquidated  damages  in  case  of  its 
breach,  it  should  be  construed  as  fixing  the  amount  of  a  recovery;  and 
yet,  .  .  .  notwithstanding  such  provision,  in  certain  cases  the  damages 
may  be  limited  to  just  compensation  for  the  loss  which  has  been  suf- 
fered. Therefore,  the  principle  w^ould  seem  to  be  that,  although  a  sum 
may  be  named  as  liquidated  damages,  the  courts  will 'not  so  treat  it,  un- 
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less  it  bear  such  proportion  to  the  actual  damages  that  it  may  reason- 
ably be  presumed  to  have  been  arrived  at  upon  a  fair  estimation  of  the 
parties  of  the  compensation  to  be  paid  for  the  prospective  loss.  If  the 
supposed  stipulation  greatly  exceed  the  actual  loss — if  there  be  no  ap- 
proximation between  them,  and  this  may  be  made  to  appear  by  the  evi- 
dence— ^then,  it  seems  to  us,  and  then  only,  should  the  actual  damages 
be  the  measure  of  the  recovery.**  Halflf  v.  O^Connor,  14  Texas  Civ.  App., 
191;  37  S.  W.  Rep.,  239. 

It  is  true  that,  in  the  case  under  consideration,  the  sum  to  be  paid  by 
the  street  railway  is  not  eo  nomine  called  '^liquidated  damages** ;  but  this 
makes  no  diilerence  if  it  otherwise  appears  from  the  terms  and  nature 
of  the  contract  that  such  damages  were  intended  by  the  parties. 

It  is  seen  that  the  very  terms  of  the  contract  provide  that,  in  the 
event  of  its  breach,  the  street  railway  company  shall  pay  Schutz  $3,- 
481.07 ;  not  only  this,  but  it  stipulates  for  interest  on  that  sum  from  the 
date  of  its  breach,  and  provides  security  for  the  payment  of  that  amount 
with  interest  and  attorney's  fees  added  to  it;  the  damages,  from  the 
nature  of  the  contract,  are  as  uncertain  and  indeterminate  as  they  well 
could  be  from  the  breach  of  any  kind  of  contract;  the  sum  is  payable 
for  one  breach  of  the  contract  (see  3  Pars,  on  Cont.,  9th  ed.,  p.  174) ; 
the  amount  stipulated  is  equal  to  the  aggregate  sum  invested  by  plaintiff 
in  the  enterprise  and  paid  in  cash  to  the  street  railway  company. 

Thus  it  is  seen  that  all  the  criteria  are  present  in  the  agreement  under 
consideration  that  differentiates  the  sum  of  money  to  be  paid  in  the 
event  of  its  breach  from  a  penalty,  and  stamps  upon  the  amount  the 
character  of  liquidated  damages. 

The  question  as  to  whether  or  not  the  damages  are  uncertain  is  to 
be  determined  from  the  standpoint  of  the  parties  at  the  time  the  contract 
is  made,  and  not  when  a  breach  of  it  actually  occurs.  A  contract  does 
not  change  with  the  mutations  of  time,  nor  is  it  altered  by  subsequent 
events,  but  remains  always  the  same  contract  that  it  was  when  first  en- 
tered into.  He  would  have  been  imbued  with  the  gift  of  prophecy  to 
have  foretold,  when  this  contract  was  made,  what  would  be  the  amount 
of  damages  following  from  its  breach.  They  might  have  exceeded  the 
amount  stipulated,  or  they  might  have  fallen  far  below  it.  Nor  could 
it  have  been  foreseen  that  the  damages  would  have  been  greater  for  a 
breach  at  one  period  of  the  existence  of  the  contract  than  at  another. 
In  other  words,  it  could  not  have  been  told  when  the  contract  was  made 
what  the  damages  would  be  if  breached  by  the  Santa  Fe  Street  Railway 
Company,  when  one-half  of  the  period  of  time  it  was  to  run  should 
have  expired.  The  damages  then  might  have  been,  for  aught  it  could 
have  been  seen  by  the  parties,  greater  than  the  amount  fixed  by  the 
contract,  or  it  might  have  been  less.  No  one  could  see,  with  the  lights 
the  parties  had  to  guide  them  when  the  contract  was  made,  what  the 
damages  would  be.  Nor,  despite  the  fact  that  the  electric  street  rail- 
way is  now  maintained  and  operated  along  a  portion  of  the  abandoned 
Santa  Pe  line,  can  anyone  say  what  damages  yet  may  accrue  to  the 
plaintiff  by  the  abandonment  and  failure  of  the  Santa  Pe  Company  to 
maintain  and  operate  its  railway  for  the  balance  of  the  period  covered 
by  the  contract. 
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But  if^  in  the  absence  of  the  lien  provided  to  secure  the  perfonnance 
of  the  contract^  anyone  could  have  reasonable  doubt  as  to  the  sum 
stipulated  to  be  paid  in  event  of  its  breach  being  liquidated  damages, 
such  doubt  would,  in  our  opinion,  be  dispelled  by  the  presence  of  the 
language  in  the  agreement  which  created  the  lien.  This  lien,  which  is 
in  the  nature  of,  and  is  in  fact,  a  mortgage  on  all  the  company's  prop- 
erty, is  to  secure  the  specific  amount,  with  interest  thereon  stipulated 
and  attorney's  fees,  mentioned  in  the  contract.  This  is  a  clear  nega- 
tion of  the  idea  that  the  $3,481.07  which  the  Santa  Fe  Company  obli- 
gated itself,  its  successors  and  assigns  to  pay  in  the  event  of  a  breach 
of  the  contract,  was  intended  by  the  parties  merely  as  a  penalty.  The 
mortgage  was  given  to  secure  a  specific  and  certain  sum;  not  such  an 
amount  as  it  might  have  been  shown  the  plaintiff  would  have  sustained 
as  actual  damages  upon  the  failure  of  the  Santa  Fe  Street  Railway 
Company  to  discharge  its  agreement,  which  would  be  the  case  if  the 
sum  specified  should  be  construed  as  a  penalty  instead  of  liquidated  dam- 
ages. Had  the  sum  stipulated  been  treated  and  sued  on  as  a  penalty  by 
the  plaintiff,  the  purchasers  of  the  property  upon  which  the  lien  was 
given  might  well  say:  ''We  bought  the  proper^  with  notice  only  of  a 
lien  upon  it  to  secure  the  specific  amount  of  money  mentioned  in  the 
contract;  the  property  in  our  hands  is  chargeable  only  with  a  stipulated 
amount,  and  no  such  sum  as  the  evidence  may  show  to  plaintiff  was 
actually  damaged  by  reason  of  our  vendor's  breach  of  a  contract,  and 
the  property  in  our  hands  can  only  be  adjudged  subject  to  the  lien  (and 
no  other)  which  the  record  of  the  contract  gave^us  notice  of  when  we 
purchased  it." 

What  we  have  said,  in  our  judgment,  effectually  disposes  of  the  first 
two  contentions  stated  by  us  as  made  by  appellants  imder  their  assign- 
ments of  error  adversely  to  them. 

We  can  not,  however,  subscribe  to  the  third  contention,  as  stated,  of 
appellants.  Let  it,  however,  be  conceded  pro  hac  vice  that  the  pro- 
vision in  the  contract  regarding  the  keeping,  maintaining  and  operating 
of  the  entire  line  of  the  Santa  Fe  Street  Railway  Company  is,  in  con- 
nection with  the  stipulation  of  the  payment  of  the  $3,481.07,  a  covenant 
running  with  the  property  of  said  street  railway  company  and  binding 
only  upon  the  party  who  might  be  guilty  of  a  breach  of  the  contract, 
still  it  can  not  be  said  that  there  was  no  evidence  that  the  covenant  was 
broken  by  said  company.  On  the  contrary,  it  not  only  clearly  appears 
from  the  undisputed  evidence  that  the  covenant  was  broken  by  said  com- 
pany, but  also  that  there  was  an  absolute  failure  on  its  part  to  main- 
tain and  operate  its  railway  for  the  period  of  time  it  agreed  to  by  its 
contract.  Besides,  the  evidence  shows  that  there  were  no  assigns  or 
successors  of  its  franchise  to  maintain  and  operate  said  street  railway; 
that  it  abandoned  the  operation  of  its  road  of  its  own  volition,  and  per- 
mitted another  party  to  take  up  and  destroy  its  railway  track;  another 
company,  having  no  connection  with  it,  either  as  its  successor  or  as- 
signee, is  maintaining  and  operating  an  electric  street  railway  line 
along  a  track  laid  on  a  great  part  of  the  company's  right  of  way.  There- 
fore, there  is  no  other  party  to  hold  liable  for  a  breach  of  the  covenant 
than  the  Santa  Fe  Street  Railway  Company. 
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No  argument  is  needed  to  show  the  fallacy  of  appellants'  fourth  and 
last  contention.  The  very  terms  of  the  contract  completely  negative  the 
idea  that  the  company  was  only  obligated  to  maintain  and  operate  the 
street  railway  any  twenty-five  years  of  the  fifty  years  covered  by  its 
charter.  The  maintenance  and  operation  of  the  line  of  street  railway 
was,  with  the  exception  of  certain  contingencies  provided  for,  to  be  con- 
tinuous; and  it  can  not  be  doubted  that  it  was  to  continue  from  the 
time  the  contract  was  executed  until  one-half  of  the  period  (twenty-five 
years)  of  the  existence  of  the  company's  charter  should  expire. 

There  is,  however,  an  error  in  the  charge,  though  not  assigned,  which 
it  may  be  proper  for  us  to  notice.  The  charge  requires  the  jury  to  find 
10  percent  upon  the  $3,481.07,  with  interest  added  thereto,  as  attor- 
ney's fees.  It  will  be  observed  from  the  contract  that  it  only  provides 
for  "such  reasonable  attorney's  fees  as  the  court  may  allow."  There 
was  no  evidence  introduced  that  10  percent  upon  the  amount,  with  in- 
terest added,  was  reasonable  attorney's  fees.  It  was,  however,  admitted 
upon  the  trial  by  the  parties  that  $391.61  would  be  reasonable  attor- 
ney's fees  to  be  allowed  plaintiff  in  the  event  he  was  entitled  to  recover ; 
and  as  the  verdict  shows  that  such  sum  was  all  that  was  allowed  by  the 
jury  as  such  fees,  and  only  such  amount  was  entered  in  the  judgment, 
the  error  in  the  charge  is  immaterial,  and  in  no  way  aflfects  the  judg- 
ment appealed  from. 

We  believe  that  we  have  discussed  and  disposed  of,  in  what  we  have 
said,  every  question  raised  and  insisted  upon  by  appellants'  assignments 
of  error,  and  that  we  have  demonstrated  that  none  of  the  assignments 
is  well  taken.    Therefore,  the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Central  Asphalt  and  Refining  Company  v.  Manning. 

Decided  October  27,  1904. 

Estoppel— EepreBentationi  Not  Acted  TTpon. 

Representations  and  promises  by  defendant  to  an  employe  of  a  contractor 
that  his  wages  were  all  right  and  defendant  would  guarantee  them  if  he  would 
continue  work  did  not  estop  it  from  denying  liability  to  plaintiff  who  refused 
to  continue  the  work  on  such  assurance. 

Appeal  from  the  County  Court  of  JeflEerson.  Tried  below  before  Hon. 
D.  P.  Wheat. 

Oreer,  Greer  &  Nail,  for  appellant. 

John  J.  O'Fiel,  for  appellee. 

QILL,  Associate  Justice. — This  suit  was  brought  and  tried  in  the 
County  Court  of  JeflEerson  County.  Its  nature  as  originally  instituted 
is  not  nearly  disclosed  by  the  record,  the  cause  having  been  tried  on  a 
supplemental  petition  and  supplemental  answer,  and  these  two  being 
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all  the  pleadings  embodied  in  the  tranacript.  It  is  stated,  however,  in 
appellee's  brief,  and  may  perhaps  be  a  justifiable  inference  from  the 
record,  that  the  suit  was  originally  brought  to  recover  of  one  E.  A. 
Bryan  wages  alleged  to  be  due  for  work  performed  by  plaintiff  under 
employment  by  Bryan,  who  had  contracted  to  do  certain  construction 
work  for  the  defendant  company.  The  latter  seems  to  have  been  made 
a  party  for  the  purpose  of  enforcing  a  laborer's  lien  upon  the  property 
to  secure  the  sum  alleged  to  be  due.  In  response  to  the  answer  of  the 
company  that  the  contract  originally  entered  into  with  Bryan  had  been 
assigned  to  another  prior  to  the  performance  of  the  work,  and  that  de- 
fendant owed  Bryan  nothing,  the  plaintiff  abandoned  his  suit  as  to 
Bryan  (who  was  a  nonresident  and  had  not  answered),  and  by  supple- 
mental petition  prayed  for  judgment  directly  against  the  defendant 
company  in  the  sum  of  $150  wages,  $14.50  expenses  incurred  for  that 
company  in  the  performance  of  the  work,  and  $50  attorney's  fees  as 
exemplary  damages.  The  liability  of  the  company  was  based  on  allega- 
tions that  defendant  knew  when  plaintiff  undertook  the  work  that  Bryan 
had  no  contract  with  the  company,  but,  nevertheless,  allowed  plaintiff 
to  proceed  with  the  work,  relying  upon  his  belief  in  the  existence  of  such 
a  contract,  and  that  defendant's  agents  represented  to  plaintiff  that  there 
was  such  a  contract,  and  promised  to  reserve  a  sum  equal  to  the  amount 
of  his  wages  and  pay  it  to  him  when  due.  That  the  conduct  of  defend- 
ant in  this  respect  was  willful  and  fraudulent,  wherefore  he  prayed  foi 
exemplary  damages. 

It  is  unnecessary  to  state  the  nature  of  defendant's  supplemental  an« 
swer  further  than  to  say  the  allegations  of  plaintiff  were  denied.  On  the 
trial  the  following  facts  were  established  without  dispute : 

E.  A.  Bryan,  of  Chicago,  contracted  with  the  defendant  company  to 
construct  for  it  certain  metal  tanks  at  Port  Neches,  Texas.  Bryan 
thereupon  employed  plaintiff,  also  of  Chicago,  to  come  to  Texas  and 
have  the  work  done,  the  salary  of  plaintiff  being  agreed  on.  Bryan 
being  indebted  to  the  Scully  Steel  and  Iron  Company,  assigned  to  that 
company  the  sum  due  him  by  the  defendant  company  on  the  28th  day 
of  April,  1902.  He  had  on  April  8,  1902,  formed  the  corporation  of 
Bryan  &  Co.,  to  whom  he  assigned  the  contract  to  perform  the  work 
for  defendant.  Plaintiff  knew  nothing  of  these  transfers,  or  of  the 
formation  of  the  corporation  of  Bryan  &  Co.  At  the  time  plaintiff 
quit  work,  as  hereinafter  shown,  defendant  owed  Bryan  &  Co.  $800  for 
work  already  done.    Bryan  &  Co,  were  not  made  parties  to  this  suit. 

The  sole  issue  made  was  whether  the  conduct  of  defendant's  agents 
had  been  such  as  to  estop  the  defendant  to  deny  that  it  owed  E.  A. 
Bryan. 

Upon  this  issue  plaintiff  testified  that  under  his  employment  by  Bryan 
he  worked  from  June,  1902,  until  September  11,  1902,  when,  becoming 
uneasy  about  his  pay,  which  was  in  arrears,  he  wired  Bryan  concerning 
it.  That  the  latter  replied  to  the  effect  that,  if  plaintiff  was  not  satis- 
fied on  the  point,  he  could  quit.  That  upon  receipt  of  this  telegram 
he  quit,  but  went  to  Mr.  CuUom,  defendant's  manager,  and  asked  hiin 
about  Bryan.  That  Cullom  told  him  his  wages  were  all  right,  and  if 
he  would  go  on  with  the  work  and  not  annoy  them  with  an  effort  to  fix 
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a  lien,  defendant  would  guarantee  his  pay.    This  plaintiff  did  not  do, 
but  procured  an  attorney  and  brought  this  suit  as  indicated  above. 

Plaintiff  himself  testified  that  until  he  quit,  as  above  stated,  he  had 
no  talk  with  any  of  defendant's  agents  concerning  his  wages  or  the 
Bryan  contract,  and  that  at  no  time  did  they  make  any  representations 
to  plaintiff;  that  his  contract  was  with  Bryan,  and  he  was  looking  to 
Bryan  for  his  pay.  The  other  evidence  bearing  on  this  point  was  to 
the  same  effect. 

It  is  apparent,  therefore,  that  plaintiff  has  not  only  failed  to  establish 
his  allegations,  but  has  established  an  opposite  state  of  facts. 

Whatever  may  be  his  rights  as  against  Bryan,  or  as  against  Bryan 
&  Co.,  or  as  against  this  defendant  in  a  suit  to  fix  his  lien  against  the 
property  for  so  much  of  the  sum  due  Bryan  &  Co.  as  is  necessary  to 
liquidate  his  claim,  the  judgment  fixing  an  original  liability  against  this 
defendant  can  not  be  allowed  to  stand. 

The  facts  being  undisputed,  the  judgment  of  the  trial  court  is  re- 
versed, and  judgment  here  rendered  for  defendant. 

Reversed  and  rendered. 


L.  T.  Bowman  v.  D.  C.  Flint. 

Decided  October  29,  1904. 

1.— JuriBdlotion— Both  Parties  Konreiident. 

Where  a  nonresident  brings  in  this  state  an  action  for  damages  to  personal 
property  against  a  defendant  who  is  also  a  nonresident,  but  who  carries  on 
business  in  the  State  and  is  personally  served  with  process  in  the  county  where 
the  suit  is  brought,  the  court  has  jurisdiction  to  deterqiine  the  controversy, 
although  no  property  of  the  defendant  is  brought  within  the  jurisdiction  of 
the  court  by  attachment  or  other  such  process. 

9.— Same— Traniitory  Actions. 

Where  the  cause  of  action  is  transitory  the  case  may  be  tried  in  any  place 
where  service  Can  be  had  on  the  defendant,  or  where  he  appears  and  makes  de- 
fense, thereby  waiving  service. 

Appeal  from  the  District  Court  of  Hemphill.  Tried  below  before 
Hon.  B.  M.  Baker. 

Willis  &  Willis  and  H.  E.  Hoover,  for  appellant,  cited  on  the  question 
of  jurisdiction:  Campbell  v.  Wilson,  6  Texas,  391;  Ward  v.  Lathrop, 
11  Texas,  290;  Telegraph  Co.  v.  Russell,  33  S.  W.  Rep.,  708;  American 
Well  Works  v.  De  Agreayo,  63  S.  W.  Rep.,  352. 

W.  D.  Fisher,  for  appellee. 

STEPHENS,  Associate  Justice. — The  following  is  appellant's 
statement  of  the  case,  which  is  accepted  by  appellee :  "This  suit  was  in- 
stituted hy  appellant,  L.  T.  Bowman,  in  the  district  court  of  Hemphill 
County,  Texas,  on  November  13,  1903.  The  original  petition  stated  in 
substance  that  the  plaintiff  resided  in  Roger  Mills  County,  0.  T.,  and 
the  defendant  in  Hemphill  County,  Texas;  that  on  or  about  the 
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day  of  February,  1903,  and  at  the  date  of  the  institution  of  this  suit,  de- 
fendant, D.  C.  Flint,  was  and  still  is  the  owner  of  section  No.  64,  block 
41,  situated  in  Hemphill  County,  Texas,  and  is  doing  business  in  said 
county,  renting  lands  and  other  property  and  loaning  money  in  said 
county  of  Hemphill ;  that  defendant  negligently  left  open  and  unmarked 
a  well  or  hole  on  said  section  of  land  about  seventy-five  feet  deep  on  or 
near  a  public  road  running  across  the  same ;  that  plaintiff,  without  negli- 
gence on  his  part,  while  attempting  to  travel  said  road,  the  same  being 
unfenced,  and  by  reason  of  the  road  being  obstructed  by  snow,  and  with- 
out any  knowledge  of  the  existence  of  said  hole  or  well,  drove  into  the 
same,  whereby  his  horses  and  harness  of  the  value  of  $500  were  lost, 
having  fallen  into  said  well,  a  distance  of  seventy-five  feet ;  that  by  rea- 
son of  the  negligence  on  the  part  of  said  defendant  in  permitting  said 
dangerous  hole  or  well  to  remain  without  mark  or  anything  to  indicate 
its  presence,  defendant  became  liable  for  the  damages  sustained  by  plain- 
tiff. Plaintiff  asked  for  judgment  in  the  sum  of  $500.  Service  was 
had  by  personal  service  on  the  defendant  in  Hemphill  County.  The 
defendant,  D.  C.  Flint,  filed  his  first  amended  original  answer  on  Janu- 
ary 11,  1904,  consisting,  among  other  defenses,  of  a  sworn  plea  to  the 
jurisdiction  by  reason  of  the  fact  that  both  plaintiff  and  defendant  were 
nonresidents  of  the  State  of  Texas,  and  resided  in  the  Territory  of  Okla- 
homa at  the  time  the  damages  were  alleged  to  have  been  received.  The 
truth  of  this  plea  was  submitted  to  the  court  upon  evidence  taken  with- 
out the  intervention  of  a  jury.  The  court,  after  hearing  the  evidence 
upon  the  plea  to  the  jurisdiction  of  the  court,  found  in  favor  of  said 
plea,  and  entered  judgment  dismissing  the  suit.*' 

The  court  rendered  judgment  on  the  following  conclusions:  "The 
question  raised  by  the  petition  and  the  plea  to  the  jurisdiction  as  to 
whether  or  not  defendant,  D.  C.  Flint,  was  at  the  institution  of  the 
suit  a  nonresident  of  Texas,  and  is  so  now,  having  been  submitted  to  the 
court  by  agreement  of  counsel  on  both  sides,  before  going  further  into 
the  case,  I  find  that  when  the  suit  was  instituted  he  was  not  a  resident 
of  Texas,  but  was  a  resident  of  Oklahoma  Territory,  has  remained  so, 
and  is  so  now. 

^^Conclusions  of  Law, — ^This  court  has  no  jurisdiction  to  try  and  de- 
termine a  controversy  between  persons  all  of  whom  are  nonresidents  of 
the  State  of  Texas,  and  in  which,  the  suit  being  for  debt  or  damages,  no 
property  of  defendant  has  been  brought  within  the  jurisdiction  of  the 
.court  by  process,  and  both  the  plaintiff  and  defendant  being  nonresidents 
and  the  oourt  having  jurisdiction  of  no  property  of  defendant  by  attach- 
ment, sequestration  or  otherwise,  it  is  ordered  that  the  cause  be  dis- 
missed.^' 

It  thus  distinctly  and  affirmatively  appears  that  the  district  judge 
dismissed  the  suit  because  he  was  of  opinion  that  the  court  was  without 
power  to  hear  and  determine  it,  and  not  because  he  was  of  opinion  that 
the  court,  in  the  exercise  of  judicial  discretion,  ought  not  to  entertain 
it.  In  so  holding  we  think  the  court  erred.  The  cause  of  action  was 
clearly  within  the  general  jurisdiction  of  the  courts  of  Texas,  as  defined 
by  the  constitution  and  statutes.    It  is  equally  clear  that  the  court  in 
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this  instance  had  jurisdiction  of  the  parties  to  the  controversy^  as  well  as 
of  the  subject-matter,  the  plaintiff  having  voluntarily  come  into  court 
to  obtain  redress,  and  the  defendant  having  voluntarily  come  into  Hemp- 
hill County,  where  the  suit  was  instituted  and  where  he  was  duly  served 
with  process  as  a  resident  of  that  county,  to  say  nothing  of  his  personal 
appearance  in  the  case,  which,  however,  may  not  have  been  voluntary, 
as  the  appearance  of  the  defendant  was  held  to  be  in  York  v.  State,  73 
Texas,  651.  It  matters  not  that  defendant  was  a  citizen  of  Oklahoma, 
since  he  voluntarily  came  to  this  state  and  was  found  and  duly  served 
in  Hemphill  County.  The  rule  on  the  subject  is  thus  correctly  stated 
in  Encyclopedia  of  Pleading  and  Practice,  vol.  12,  p.  145:  "A  non- 
resident, however,  merely  by  reason  of  his  nonresidence,  is  not  exempt 
from  the  jurisdiction  of  a  court,  if  he  is  within  the  territorial  limits  of 
such  jurisdiction  and  can  be  served  with  process,  or  if  he  appears  in  the 
action  voluntarily'^ ;  in  support  of  which  several  cases  are  cited.  Among 
them  is  the  case  of  Marquardt  v.  Thompson,  78  Iowa,  158,  which  sus- 
tains the  text.  Some  of  the  others  are  not  accessible.  The  court  may 
have  concluded  that  inasmuch  as  our  venue  statute  prescribes  the  venue 
of  suits  by  residents  against  nonresidents,  and  makes  no  provision  for 
suits  by  nonresidents  against  nonresidents,  the  legislature  intended  that 
no  jurisdiction  should  be  taken  in  the  latter  class  of  cases.  But,  as  said 
by  Justice  Stayton,  in  Pegram  v.  Owens,  64  Texas,  475,  in  which  the 
cause  of  action  was  transitory,  and  in  which,  though  the  parties  plaintiff 
and  defendant  were  all  nonresidents  of  the  state,  the  jurisdiction  of  the 
District  Court  of  Harrison  County  was  sustained:  "In  this  class  of 
cases  we  believe  the  true  rule  to  be  that  the  cause  may  be  tried  in  any 
place  where  service  can  be  had  on  the  defendant,  or  where  he  appears 
and  makes  defense,  thereby  waiving  service,''  citing  Qerim  v.  Grier,  10 
Ohio,  213. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  trial 
on  the  merits. 

Reversed  and  remanded. 


Hamburg-Bremen  Fire  Insurance  Company  v.  John  L.  Buddell. 

Decided  October  29,  1904. 

1.— Vire  Inmranoe— Policy— Intereit  of  Xortgairee. 

The  insertion  in  a  fire  policy  of  a  mortgage  clause  making  the  loss  payable 
to  the  mortgagee  does  not  constitute  such  privity  of  contract  between  the  in- 
surance company  and  the  mortgagee  as  that  the  latter  would  not  be  precluded 
from  a  recovery  upon  the  policy  by  an  act  of  the  mortgagor,  such  as  setting  fire 
to  the  property,  in  no  way  participated  in  by  such  mortgagee,  unless  there  be  a 
further  stipulation  specially  exempting  him  and  those  claiming  under  him  from 
the  effect  of  the  acts  or  defaults  of  the  mortgagor. 

9.— Same— Proofs  of  Lou. 

Since  it  is  not  necessary,  in  case  of  a  total  destruction  of  the  property  that 
any  proofs  of  loss  should  be  furnished,  it  is  immaterial  that  in  such  a  case 
the  proofs  were  furnished  by  the  mortgagee  instead  of  the  insured. 

8.— Same— Vnoonditional  Ownership. 

One  to  whom  real  estate  has  been  sold  and  conveyed  by  bond  for  title,  the 
vendor  taking  notes  secured  by  vendor's  lien  for  the  purchase  money,  and  such 
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purchaser  being  placed  in  possession,  is  the  sole  and  unconditional  owner  of 
the  property  within  the  terms  of  a  fire  insurance  policy. 

Appeal  from  the  County  Court  of  Denton.    Tried  below  before  Hon. 
I.  D.  Ferguson. 

Alexander  &  Thompson,  A,  H.  McKnight,  and  Andrew  T.  Baker,  for 
appellant. — 1.  The  court  erred  in  sustaining  plaintiff's  exception  to 
that  part  of  defendant's  answer  which  alleged  that  if  any  fire  occurred, 
the  same  was  caused  by  E.  D.  Hokett,  the  assured  in  the  said  policy; 
because  whatever  rights  the  plaintiff  had  under  the  policy  were  deriva- 
tive, and  he  was  entitled  to  recover  against  the  defendant  only  in  the 
event  that  there  was  some  loss  under  the  policy,  which,  but  for  the 
clause  therein  making  the  loss,  if  any,  payable  to  the  plaintiff,  as  his 
interest  might  appear,  would  have  been  payable  to  and  could  have  been 
collected  by  the  assured.  The'  rights  of  the  plaintiff  under  the  policy 
are  contingent  only;  and  any  act  or  omission  on  the  part  of  the  assured 
which  would  avoid,  terminate  or  affect  his  right  to  recover,  would  avoid, 
terminate  or  affect  the  plaintiff's  right  also.  Swenson  v.  Sun  Fire 
Office,  68  Texas,  461;  Insurance  Co.  v.  Willis,  70  Texas,  12;  Hanover 
Eire  Ins.  Co.  v.  Bank,  34  S.  W.  Rep.,  333;  Hocking  v.  Insurance  Co., 
42  S.  W.  Eep.,  451;  Grosvenor  v.  Insurance  Co.,  17  N.  Y.,  391;  Hale 
V.  Insurance  Co.,  6  Gray,  169;  Wunderlick  v.  Palatine  Ins.  Co.,  80  N. 
W.,  471;  Van  Buren  v.  Insurance  Co.,  28  Mich.,  398;  Franklin  Ins. 
Co.  V.  Wolff,  54  N.  E.  Eep.,  772;  Moore  v.  Insurance  Co.,  36  N.  E. 
Bep.,  191;  Insurance  Company  v.  Johnson,  45  Pac.  Kep.,  431;  Insur- 
ance Company  v.  Hamilton,  33  Atl.  Rep.,  429 ;  30  L.  B.  A.,  633 ;  Dela- 
ware Ins.  Co.  V.  Greer,  61  L.  R.  A.,  137;  120  Fed.  Rep.,  916;  Holbrook 
V.  Insurance  Co.,  49  Pac.  Rep.,  555;  Smith  v.  Union  Ins.  Co.,  120 
Mass.,  90;  Brunswick  Sav.  Inst.  v.  Assur.  Co.,  68  Me.,  313;  Fitchburg 
Sav.  Bank  v.  Insurance  Co.,  125  Mass.,  431;  Birdwell  v.  Insurance 
Co.,  19  N.  Y.,  597;  Weed  v.  Insurance  Co.,  22  N.  E.  Rep.,  229;  Mon- 
roe B.  &  L.  Assn.  V.  Insurance  Co.,  24  So.  Rep.,  238;  Reynolds  v.  In- 
surance Co.,  60  Pac.  Rep.,  467;  Sun  Ins.  Co.  v.  Association,  33  Atl. 
Rep.,  962;  Williamson  v.  Michigan  Ins.  Co.,  57  N.  W.  Rep.,  46;  Keith 
V.  Royal  Ins.  Co.,  94  N".  W.  Rep.,  295;  Richmond  v.  Phoenix  Ins.  Co., 
33  Atl.  Rep.,  786;  Cloud  County  Bank  v.  Ins.  Co.,  49  Pac.  Rep.,  688; 
Antes  V.  State  Insurance  Co.,  84  N.  W.  Rep.,  412 ;  Jaskulski  v.  Traders' 
Ins.  Co.,  92  N.  W.  Rep.,  98;  Franklin  Sav.  Inst.  v.  Insurance  Co.,  119 
Mass.,  240;  Breeyear  v.  Insurance  Co.,  52  Atl.  Rep.,  860;  Bates  v. 
Insurance  Co.,  10  Wall.,  33;  Martin  v.  Insurance  Co.,  20  Am.,  372; 
Fogg  V.  Insurance  Co.,  10  Cush.,  346;  Baldwin  v.  Insurance  Co.,  60 
N.  H.,  164;  State  Ins.  Co.  v.  Maachens,  38  N.  J.  L.,  564;  Perry  v. 
InsuraQce  Co.,  61  N.  Y.,  214;  Continental  Ins.  Co.  v.  Hulman,  92  111., 
145;  Griswold  v.  Insurance  Co.,  70  Mo.,  654;  Home  Ins.  Co.  v.  Haus- 
lein,  60  111.,  521. 

2.  When  the  loss,  if  any,  under  a  policy  of  insurance  is  made  pay- 
able to  a  third  person  as  his  interest  may  appear,  the  assured,  and  not 
the  third  party,  must  make  and  furnish  the  statement  and  proof  of 
loss.     Insurance  Co.  v.  Shrader,  33  S.  W.  Rep.,  584;  Armstrong  v. 
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Insurance  Co.,  29  N.  E.  Sep.,  991;  State  Ins.  Co.  v.  Maachens,  38  N. 
J.  L.,  565;  Spooner  v.  Vermont  Ins.  Co.,  53  Vt.,  156. 

3.  The  assured  was  not  the  sole  and  unconditional  owner  of  the 
property  insured  within  the  meaning  of  the  ownership  clause  of  the 
policy.  Fire  Association  v.  Calhoun,  67  S.  W.  Rep.,  153;  Insurance 
Co.  V.  N"owlin,  56  S.  W.  Rep.,  198.  A  want  of  sole  and  unconditional 
ownership  of  the  property  insured  on  the  part  of  the  assured  was  a  bar 
to  a  recovery  by  the  plaintiff.  Swenson  v.  Insurance  Co.,  68  Texas, 
461 ;  Hanover  Insurance  Co.  v.  Bank,  34  S.  W.  Rep.,  333. 

SPEER,  Associate  Justice. — Appellee,  J.  L.  Ruddell,  recovered 
Judgment  against  the  appellant  fire  insurance  company  upon  a  policy 
of  insurance  issued  by  it  to  E.  D.  Hokett,  insuring  him  against  loss  or 
damage  by  fire  in  an  amount  not  exceeding  $400  on  a  dwelling  house 
and  $200  on  certain  household  and  kitchen  furniture,  which  policy  con- 
tained the  following  stipulation :  *T!x)8s,  if  any,  payable  to  J.  L.  Rud- 
dell, as  his  interest  may  appear,  on  the  first  named  item.^^  To  the  peti- 
tion of  appellee  the  appellant  answered,  among  other  things,  that  the 
fire  which  destroyed  the  building  insured  was  caused  or  procured  by  the 
assured,  E.  D.  Hokett,  for  the  purpose  of  collecting  the  insurance  upon 
the  property;  that  Hokett  was  not  the  sole  and  unconditional  owner  of 
the  property,  and  that  no  proof  of  loss  had  been  made,  as  required  by 
the  terms  of  the  policy. 

The  first  question  demanding  our  notice,  and  the  one  of  controlling 
importance  in  this  case,  is  presented  by  the  second  assignment  of  error, 
complaining  of  the  court's  act^'on  in  sustaining  a  special  exception  to  that 
part  of  appellant's  answer  alleging  that  the  property  destroyed  was 
burned  by  E.  D.  Hokett,  the  insured.  We  are  not  favored  with  a  brief 
by  the  appellee  in  this  cause,  but  his  contention,  and  the  trial  court's 
view,  doubtless  is  that  the  insertion  in  the  policy  of  the  mortgage  clause 
quoted  constituted  such  privity  of  contract  between  the  insurance  com- 
pany and  the  mortgagee  as  that  the  mortgagee  would  not  be  precluded 
from  a  recovery  on  such  policy  by  an  act  of  the  mortgagor,  in  no  way 
participated  in  by  him.  But  we  are  inclined  to  the  view,  both  upon 
principle  and  the  great  weight  of  authority,  that  this  is  not  the  correct 
view  of  the  contract.  The  contract  proper  is  between  the  insurance 
company  and  the  owner  of  the  property,  and  the  effect  of  the  clause  di- 
recting that  the  loss,  if  any,  shall  be  payable  to  the  mortgagee,  is  but  to 
name  or  appoint  that  person  as  the  party  entitled  to  receive  payment  of 
the  fund  in  the  event  a  loss  becomes  payable  under  the  terms  of  the 
policy.  But  whether  or  not  any  loss  is  payable  at  all  is  dependent  en- 
tirely upon  the  performance  of  the  terms  of  the  contract  between  the 
insurer  and  the  insured.  The  policy  in  this  instance  expressly  stipu- 
lated that  the  same  should  be  void  in  case  of  any  fraud  upon  the  part 
of  the  insured ;  and  if  it  did  not,  a  sound  public  policy  would  not  permit 
him  to  recover  by  his  own  criminal  act,  and  since  the  appellee  must 
claim  whatever  rights  he  has  through  and  by  virtue  of  the  mortgagor's 
contract,  his  claim  also  falls  to  the  ground.  Hocking  v.  Insurance  Co., 
42  S.  W.  Rep.,  451;  Scania  Ins.  Co.  v.  Johnson,  45  Pac,  Rep.,  431; 
Franklin  Ins.  Co.  v.  Wolff,  54  N.  E.  Rep,,  772;  Keith  v.  Insurance  Co., 
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94  N.  W.  Rep.,  295;  Delaware  Ins.  Co.  v.  Greer,  120  Fed.  Bep.,  916; 
61  Law.  Bep.  Ann.,  137,  and  authorities  there  cited.  The  cases  author- 
izing a  recovery  by  the  mortgagee,  notwithstanding  the  act  or  default 
upon  the  part  of  the  insured  which  would  preclude  the  latter's  recovery, 
are  usually  cases  in  which  the  mortgage  clause,  unlike  the  present,  con- 
tains a  further  stipulation  specially  exempting  the  mortgagee  and  those 
claiming  under  him  from  the  eflfect  of  the  acts  or  defaults  of  the  mort- 
gagor. In  such  case  the  recovery  of  course  is  still  in  accordance  with 
and  not  contrary  to  the  stipulations  of  the  contract.  American,  etc., 
Ins.  Co.  V.  Cowan,  34  S.  W.  Rep.,  460 ;  Hanover  Fire  Ins.  Co.  v.  Bank, 
34  S.  W.  Rep.,  333;  Breeyear  v.  Insurance  Co.,  62  Atl.  Bep.,  860. 

Under  the  statute  and  decisions  of  this  state  it  is  immaterial  in  the 
present  case  that  the  appellee  and  not  the  insured  furnished  the  proofs 
of  loss.  It  appears  that  there  was  a  total  destruction  of  th^  property,  and 
in  such  case  it  is  not  necessary  that  any  proofs  of  loss  whatever  should 
be  made.  Continental  Ins.  Co.  v.  Chase,  33  S.  W.  Bep.,  602.  It  can 
hardly  be  said  that  the  appellee  is  in  a  worse  position  for  having  fur- 
nished the  proofs  than  if  none  at  all  had  been  supplied.  From  this  it 
of  course  follows  that  the  court  committed  no  error  in  admitting  in  evi- 
dence the  proofs  of  loss  made  by  appellee,  and  in  refusing  to  instruct  the 
Jury  to  reixim  a  verdict  for  the  appellant  because  of  the  failure  of  Hokett 
to  make  such  proofs. 

Neither  do  we  find  any  error  in  the  following  charge  of  the  court 
with  reference  to  the  ownership  of  the  property  within  tiie  terms  of  the 
insif ranee  contract:  "If  you  find  and  believe  from  the  evidence  that 
John  L.  Buddell,  the  plaintiff,  had  sold  and  conveyed  to  E.  D.  Hokett 
the  house  and  lot  in  controversy  in  this  suit  and  taken  the  notes  of 
Hokett,  containing  a  vendor's  lien  on  the  property  to  secure  the  pay- 
ment of  the  purchase  money,  and  gave  to  Hokett  his  bond  for  title,  to 
be  executed  upon  payment  of  the  purchase  money,  and  delivered  to  the 
possession  of  said  Hokett  the  house  and  lot,  then  you  are  instructed  that 
Hokett  would  be  the  sole  and  unconditional  owner  of  the  property  cov- 
ered by  the  insurance  policy."  We  think  the  facts,  if  found  as  indi- 
cated in  the  charge,  would  constitute  Hokett  the  sole  and  unconditional 
owner  of  the  property  within  the  meaning  of  the  policy.  East  Texas, 
etc.,  Ins.  Co.  v.  Dyches,  66  Texas,  672;  Queen  Ins.  Co.  v.  May,  35  S. 
W.  Bep.,  831;  Liverpool,  etc.,  Ins.  Co.  v.  Bicker,  10  Texas  Civ.  App., 
264;  31  S.  W.  Bep.,  248;  Merchants'  Ins.  Co.  v.  Nowlin,  56  S.  W.  Bep., 
198;  Fire  Association  of  Philadelphia  v.  Calhoun,  28  Texas  Civ,  App., 
409;  67  S.  W.  Bep.,  163. 

For  the  error  of  the  court  above  discussed,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  A,  TJnsell,  et  al.,  v.  S.  B.  Sisk. 

Decided  October  29,  1904. 

Indemnity  Bond— Levy— Liability  of  Sureties. 

Where  a  constable  takes  an  indemnity  bond  to  indemnify  him  against  loss 
for  the  levy  of  a  writ  of  attachment,  and  the  party  whose  property  is  levied 
on  sues  him  and  his  indemnitors  for  making  the  levy,  plaintiff  is  not  entitled 
to  recover  against  the  indemnitors  unless  he  alleges  that  the  making  of  the 
bond  induced  the  levy,  since  he  has  no  right  of  a<Sion  on  the  indemnity  bond, 
but  only  for  the  trespass  committed  in  making  the  levy. 

Appeal  from  the  County  Court  of  Delta.  Tried  below  before  Hon. 
J.  P.  Holmes. 

J.  L.  Young,  for  appellants,  cited  Cohen  v.  Adams,  13  Texas  Civ. 
App.,  118;  Anderson  v.  Tel.  Co.,  84  Texas,  17;  Railway  Co.  v.  Med- 
legge,  76  Texas,  634;  Longeope  v.  Bruce,  44  Texas,  434. 

Newman  Phillips  and  L.  L.  Young,  for  appellee,  cited  Cabell  v.  Ham- 
ilton Brown  Shoe  Co.,  81  Texas,  104;  Stiles  v.  Hill,  62  Texas,  431; 
Lovejoy  v.  Murray,  3  Wall.,  9 ;  Murf ree  on  Sheriffs,  634. 

RAINEY,  Chief  Justice. — Appellee  sued  appellant  TJnsell,  as  Con- 
stable, and  the  sureties  on  his  official  bond ;  also  A.  &  J.  Katz  &  Co.,  J. 
A.  Smith  and  Arthur  Darvin  on  an  indemnity  bond,  executed  and  de- 
livered to  said  TJnsell  to  indemnify  him  against  loss  for  the  levy  of  a 
writ  of  attachment  issued  in  a  suit  of  Katz  &  Co.  v.  Davis  &  Bruce. 
The  writ  of  attachment  was  levied  on  property  claimed  by  appellee. 
The  suit  is  for  damages  alleged  to  have  accrued  to  appellee  for  tiie  wrong- 
ful seizure  of  plaintiff's  property.  Upon  trial  judgment  was  rendered 
against  all  of  the  defendants. 

Exceptions  were  filed  to  the  petition,  which  were  overruled,  and  the 
contention  is  made  here  that  suit  was  predicated  in  paii  upon  the  bond 
of  indemnity  when  no  recovery  could  be  had  by  plaintiff  on  said  bond. 
We  sustain  this  contention.  In  the  petition  the  bond  is  declared  on  and 
a  recovery  sought  thereon.  No  allegations  are  made  that  said  levy  was 
induced  by  the  giving  of  said  bond.  Plaintiff  had  no  right  of  action 
on  said  bond.  His  action  was  against  the  makers  thereof  by  reason  of 
its  making  inducing  the  levy,  thereby  rendering  the  makers  trespassers. 
In  the  case  of  Cabell  v.  Shoe  Co.,  81  Texas,  104,  where  the  United 
States  marshal  and  his  indemnitors  were  sued.  Chief  Justice  Stayton 
said,  "The  liability  of  the  indemnitors  to  the  marshal  is  upon  their  bond, 
but  their  liability  to  the  persons  whose  property  was  seized  is  that  of 
trespassers'';  and  this  is  the  holding  of  other  decisions  of  our  state. 

For  the  reason  that  the  allegations  of  plaintiff's  petition  seek  to  hold 
the  indemnitors  liable,  without  showing  that  the  levy  was  induced 
thereby,  and  the  court  having  overruled  exceptions  thereto,  the  judg- 
ment is  reversed  and  the  cause  remanded. 
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ON  REHEARING. 

The  appellee,  in  motion  for  rehearing,  asks  that  we  aflSrm  the  judg- 
ment as  to  appellants  Unsell  and  official  sureties  and  Eatz  &  Co.,  and 
reverse  and  dismiss  as  to  sureties  on  the  indemnity  bond.  We  see  no 
reason  why  this  should  not  be  done.  There  is  no  error  shown  as  to 
TJnsell  and  official  bondsmen  and  Katz  &  Co.  The  error  in  the  judg- 
ment is  as  to  the  sureties  on  the  indemnity  bond.  They  were  made  par- 
ties by  the  appellee,  and  no  recovery  was  sought  against  them  by  Unsell, 
and  a  reversal  and  dismissal  as  to  them  in  no  way  a£Fects  the  other  ap- 
pellants. 

The  motion  for  rehearing  is  granted,  and  the  judgment  is  affirmed 
as  to  Unsell  and  his  official  bondsmen  and  Katz  &  Co.,  and  reversed  and 
cause  dismissed  as  to  the  sureties  on  the  bond  of  indemnity. 

Piled  November  19,  1904. 

Affirmed  in  pari  and  reversed  and  dismiseed  in  part. 


Ed  Boesch,  et  al.,  v.  W.  K.  Byrom,  et  al. 

Decided  October  29,  1904. 

l.*-Bcliool  Election— EnlargiBir  Blstriot. 

An  election  for  the  purpose  of  enlarging  an  independent  school  district,  held 
after  the  passage  of  the  Act  of  the  Lc^sUture  authorizing  it,  but  before  the 
Act  had  taken  effect,  was  absolutely  void. 

2.-  Banif    Bleetton  of  Tmiteei. 

An  election  for  trustees  of  an  independent  school  district,  held  at  the  time 
and  place  and  for  the  purpose  authorized  by  the  statute,  was  not  void  because, 
through  mistake,  voters  belonging  in  territory  not  legally  a  part  of  the  district 
were  permitted  to  participate,  and  two  of  the  trustees  elected  resided  in  such 
outside  territory,  as  these  matters  were  mere  irregularities. 

8,    Sonif    Pe  Facto  OAcen— Collateral  Attack. 

The  trustees  so  elected,  upon  qualifying  and  assuming  their  duties,  became 
de  facto  ofiicei^,  and  the  validity  of  their  acts  as  such  trustees  could  not  be 
questioned  in  a  collateral  proceeding  to  enjoin  the  collection  of  taxes  to  pay 
school  bonds  issued  through  action  ^ken  by  them  as  trustees. 

4.— Same— Validity  of  School  Bondi— Independent  School  Dlitrict 

Such  trustees  having  ordered  another  election  on  the  question  of  enlarging 
the  district,  after  the  statute  authorizing  it  had  gone  into  effect,  and  the  propo- 
sition having  carried,  their  subsequent  action  in  ordering  an  election  to  de- 
termine whether  a  school  tax  should  be  levied  and  bonds  issued,  was  valid. 

5.F-8ame— Enjoining  School  Tax— Parties. 

In  an  action  against  school  trustees  to  perpetually  enjoin  the  collection  of 
taxes  to  pay  school  bonds,  on  the  ground  that  the  bonds  were  void,  the  holder 
of  the  bonds  was  a  necessaiy  party. 

0.— Same— CoBttitntional  Law— Local  Notice. 

The  Lcjgfislature  has  authority  to  authorize  an  incorporated  town,  consti- 
tuting an  independent  school  district,  to  enlarge  the  district  by  adding  new 
torritoiy.  Such  authority  may  be  conferred  by  general  or  special  law,  and 
without  the  local  notice  required  in  other  cases  of  special  legislation.  Con- 
8titation>  art  7»  sec  3. 
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7.— Same— Changinir  Location  of  Bohool. 

The  action  of  school  trustees  in  changing  the  location  of  the  schoolhouse 
furnishes  no  ground  for  enjoining  the  collection  of  the  school  taxes  where  the 
allegations  in  relation  to  such  change  are  general,  no  specific  act  of  fraud  being 
charged,  and  the  petition  fails  to  show  that  the  trustees  are  not  acting  for 
the  best  interest  of  the  district  in  view  of  present  conditions  and  those  likely 
to  arise  in  the  future. 

Appeal  from  the  District  Court  of  Hill.    Tried  below  before  Hon.  W. 
Poindexter. 

Tho8.  Ivy  and  A.  P.  McKinnon,  for  appellants. 

Spell  £  Phillips,  for  appellees. 


OPINION  ON  rehearing. 

BOOKHOITT,  Associate  Justice. — ^This  suit  was  instituted  by  the 
appellants  in  the  District  Court  of  Hill  County,  to  enjoin  the  defend- 
ants, in  their  capacity  as  trustees  of  the  Whitney  independent  school 
district  of  Hill  County,  from  levying  and  collecting  a  tax  in  said  dis- 
trict for  school  purposes.  The  grounds  set  out  in  the  petition  as  a  basis 
for  such  relief  are  in  substance  as  follows : 

(1)  That  prior  to  March  25,  1903,  the  town  of  Whitney,  in  Hill 
County,  Texas,  was  incorporated  and  existed  as  an  independent  school 
district,  and  that  upon  that  date  a  petition  was  presented  to  the  board 
of  trustees  seeking  to  enlarge  the  district  in  accord  with  the  provisions 
of  the  Act  of  1903  (Acts  28th  Leg.,  chap.  27,  p.  38),  and  that  in  line 
with  the  provisions  of  that  act  the  board  annexed  the  territory  and  ex- 
tended the  limits  of  the  district. 

(2)  That  the  board  ordered  an  election  for  trustees  to  be  held  on 
May  2d,  following,  in  which  election  voters  resident  in  the  district  as 
thus  extended  were  permitted  to  participate,  and  at  which  were  elected 
appellees  John  Schmidt  and  R.  H.  Hampton,  who  did  not  reside  within 
the  limits  of  the  old  district,  but  resided  in  the  territory  that  had  been 
annexed,  and  W.  T.  Herrick,  who  resided  within  the  limits  of  the  old 
district. 

(3)  That  because  the  action  had  by  the  board  on  March  25th  in 
annexing  the  additional  territory  was  premature,  in  that  on  that  date 
the  act  in  question  had  not  gone  into  effect,  the  election  for  trustees 
held  on  May  2d  was  invalid,  in  that  voters  resident  within  the  annexed 
territory  were  permitted  to  vote. 

(4)  That  on  August  15th  following,  pursuant  to  an  order  thereto- 
fore made  by  the  board,  an  election  was  held  for  the  purpose  of  deter- 
mining as  to  the  levy  of  a  tax  and  the  issue  of  bonds,  resulting  in  favor 
of  the  tax  and  bonds,  which  were  in  fact  issued  and  sold  to  Hill  County, 
Texas,  and  $8,500  realized  therefrom. 

(5)  That  for  the  reasons  set  forth  in  subdivision  3,  above,  and  be- 
cause the  trustees  elected  at  the  May  2d  election  were  without  power  and 
authority,  there  was  no  legal  order  for  the  bond  election  held  August 
16th,  and  in  consequence  the  levy  of  the  tax  that  had  been  made,  and  the 
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issue  of  the  bonds  thereunder^  by  the  trustees,  pursuant  to  that  election, 
were  invalid,  and  entitled  to  be  so  declared  in  this,  an  injunction  pro- 
ceeding. 

(6)  It  is  disclosed  from  the  allegations  of  the  petition  that  on  July 
7,  1903,  at  which  time  the  act  of  the  Twenty-eighth  Legislature  above 
referred  to  had  gone  into  eflfect,  the  board  by  appropriate  and  proper 
proceeding  for  that  purpose,  in  conformity  with  the  provisions  of  that 
act,  annexed  the  same  territory  they  had  attempted  to  annex  by  the 
proceedings  had  on  March  25th,  and  extended  the  limits  of  the  district 
in  the  same  manner  as  had  been  attempted  by  their  previous  action; 
and  that  this  action  was  prior  to  the  ordering  of  the  bond  election. 

(7)  It  is  to  be  inferred  from  the  petition  that  appellees  herein, 
Byrom,  Qreenwade,  Faulkner  and  Mayes,  were  members  of  the  old  board 
as  it  existed  prior  to  March  6th,  and  prior  to  the  trustee  election  of 
May  2d. 

(8)  Hill  County,  to  which  it  is  alleged  the  bonds  in  question  had 
been  sold  by  the  board,  was  not  made  a  party  to  this  suit.  It  was  alleged 
that  the  petitioners  are  taxpayers  and  patrons  of  the  school. 

Defendants  demurred  generally  and  specially  to  the  petition.  The 
demurrers  were  sustained,  and  plaintiffs  declining  to  amend,  the  suit 
was  dismissed,  and  plaintifiFs  prosecute  this  appeal. 

1.  It  is  insisted  that  the  action  of  the  board  of  trustees  on  March 
25,  1903,  enlarging  the  independent  school  district  of  the  town  of  Whit- 
ney, was  void  for  the  reason  that  the  law  authorizing  the  same  had 
not  at  that  time  gone  into  eflfect.  The  town  of  Whitney,  prior  to  this 
election,  was  incorporated  into  an  independent  school  district  under  the 
authority  conferred  by  the  Revised  Statutes,  article  616a.  When  the 
Twenty-eighth  Legislature  enacted  the  statute  of  March  5,  1903,  author- 
izing the  enlargement  of  independent  school  districts,  the  trustees  of 
Whitney  district  sought  to  take  advantage  of  the  act  by  enlarging  that 
district. 

A  petition  duly  signed  was  presented  to  the  board  of  trustees,  praying 
that  the  boundaries  of  the  WTiitney  independent  school  district  be  en- 
larged by  taking  in  additional  territory  therein  described.  The  board 
acted  upon  the  petition,  and  passed  a  resolution  ordering  an  election  to 
determine  whether  the  district  should  be  so  enlarged.  The  election  re- 
sulted in  favor  of  enlarging  the  district,  and  it  was  so  declared.  The  act 
contained  the  emergency  clause,  and  for  this  reason,  it  is  to  be  pre- 
sumed, the  trustees  believed  it  took  effect  on  passage.  It  did  not,  how- 
ever, receive  the  requisite  vote  to  have  that  eflfect.  The  act  did  not  go 
into  eflfect  until  the  1st  of  July  following.  This  election  having  then 
been  held  without  any  authority  of  law,  was  absolutely  void. 

2.  The  next  question  presented  is,  was  the  election  of  May  2,  1903, 
for  school  trustees,  valid?  Appellants  contend  that  this  election  was 
void  for  the  reason  that  there  was  no  such  incorporated  territory  for 
school  purposes  as  that  for  which  trustees  were  elected  at  such  election. 
In  other  words,  the  election  in  March  to  enlarge  the  district  being 
void,  and  the  election  in  May  for  trustees,  including  as  it  did  not  only 
the  territory  of  the  Whitney  independent  school  district,  but  also  the 
territory  supposed  to  have  been  added,  was  for  that  reason  void.    This 
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contention  is  not  sustained.  The  act  of  the  Twenty-sixth  Legislature, 
approved  Februar}'  21,  1900  (first  called  session),  providing  "the  method 
of  selecting  school  trustees  in  independent  school  districts,  defining  the 
duties  of  such  trustees,  the  time  and  manner  of  election,"  required  that 
the  election  for  trustees  should  be  held  on  the  first  Saturday  in  May, 
and  the  board  to  consist  of  seven  trustees.  The  election  held  on  May  2, 
1903,  was  held  on  the  first  Saturday  in  May,  and  was  for  the  purpose 
of  electing  seven  trustees  for  the  Whitney  independent  school  district. 
In  this  respect  it  complied  with  the  terms  of  the  Act  of  February  21, 
1900.  The  election  was  held  under  the  authority  of  the  statute,  at  the 
time  therein  provided,  and  for  the  number  of  trustees  therein  stipu- 
lated. It  was  held  within  the  territory  of  the  Whitney  independent 
school  district.  The  fact  that  persons  residing  outside  the  territory  act- 
ually composing  the  district,  but  within  the  limits  of  the  territory  sup- 
posed to  have  been  added  to  this  district  by  the  March  election,  were 
permitted  to  participate  therein,  and  that  two  of  the  trustees  elected 
resided  within  the  territory  supposed  to  have  been  added,  did  not  ren- 
der the  election  void. 

These  acts  only  constituted  irregularities  in  the  election.  We  think 
it  clear  that  the  election,  having  been  authorized  by  law  and  held  at  the 
time  and  place  therein  stipulated,  and  to  fill  the  oflBces  provided  for  by 
law,  was  not  void  by  reason  of  such  irregularities.  There  was  an  ofl&ce 
to  fill,  and  the  statute  authorized  the  holding  of  an  election  at  the  time 
and  place  it  was  held,  to  fill  such  oflBce.  Where  such  is  the  case,  and 
the  officers  so  elected  have  assumed  to  act,  they  become  de  facto  officers. 
Norton  v.  Shelby  County,  118  U.  S.,  425;  City  of  El  Paso  v.  Ruckman, 
92  Texas,  86. 

The  trustees  elected  at  the  election  of  May  2,  1903,  having  assumed 
to  act  as  such,  are  de  facto  trustees,  and  their  authority  can  not  be 
questioned  in  a  collateral  proceeding,  as  is  attempted  to  be  done  here. 
Aulanier  v.  Governor,  1  Texas,  667;  McKinney  v.  O'Conner,  26  Texas, 
5 ;  Biencourt  v.  Parker,  27  Texas,  562 ;  Sheppard  v.  Trustees,  76  S.  W. 
Bep.,  1084;  Hunnicutt  v.  State,  75  Texas,  239.  Being  de  facto  trus- 
tees, they  had  authority  to  call  an  election  in  July,  after  the  Act  of 
March  5,  1903,  had  taken  effect,  to  enlarge  the  district.  State  v.  Good- 
win, 69  Texas,  55.  Such  election  was  ordered  and  duly  held,  resulting 
in  the  proposition  being  carried,  and  the  result  so  declared.  It  is  not 
contended  that  this  result,  as  declared,  was  not  a  fair  expression  of  the 
will  of  the  people. 

For  the  reasons  above  expressed,  we  hold  that  the  action  of  the  trus- 
tees in  August  thereafter,  ordering  the  election  to  determine  whether  the 
tax  complained  of  should  be  levied  and  the  bonds  of  the  district  issued, 
was  valid. 

3.  It  is  insisted  that  the  trial  court  erred  in  holding  that  Hill  County 
was  a  necessary  party  to  the  suit.  It  was  shown  that  the  bonds  had 
been  issued  and  were  held  by  Hill  County.  The  petition  asked,  among 
other  things,  "that  the  trustees  be  perpetually  enjoined  from  levying 
and  collecting  any  tax  by  virtue  of  said  pretended  election  in  Whitney 
independent  school  district  for  the  purpose  of  issuing  said  bonds  and 
paying  interest  thereon  and  paying  said  bonds."     'Hius,  if  plaintiffs 
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were  to  succeed  in  obtaining  the  relief  prayed  for,  the  judgment  would 
in  effect  render  the  bonds  worthless.  In  such  a  case  the  holder  of  the 
bonds  was  a  necessary  party.  Dwyer  v.  Hackworth,  57  Texas,  251; 
Board  v.  Texas  &  P.  By.  Co.,  46  Texas,  316;  King  v.  Commissioners' 
Court,  10  Texas  Civ.  App.,  114;  30  S.  W.  Bep.,  257. 

4.  It  is  contended  that  the  act  of  the  Twenty-eighth  Legislature  un- 
der consideration,  authorizing  an  incorporated  town,  constituting  a  sep- 
arate and  independent  school  district,  to  enlarge  the  district  by  adding 
new  territory  to  such  district,  is  contrary  to  section  10,  article  11,  of  the 
Constitution  of  the  state,  and  contrary  to  section  3,  article  7,  of  the  con- 
stitutional amendment  adopted  in  1^83,  and  therefore  void.  This  con- 
tention is  not  sustained. 

It  is  expressly  provided  by  the  constitutional  amendment  adopted  in 
1883,  known  as  section  3,  article  7,  of  the  Constitution  of  the  state, 
that  "the  Legislature  may  also  provide  for  the  formation  of  school  dis- 
tricts within  all  or  any  of  the  counties  of  this  state  by  general  or  special 
law,  without  the  local  notice  required  in  other  cases  of  special  legisla- 
tion,*' etc.  The  intention  of  this  provision  was  to  give  the  IjCgislature 
full  power  in  the  matter  of  establishing  independent  school  districts. 
In  making  such  provision  it  is  not  necessary  to  give  the  local  notice 
required  in  other  cases  of  special  legislation.  This  provision,  in  our 
opinion,  fully  authorized  the  Legislature  to  enact  this  statute.  In  the 
case  of  the  State  v.  Brownson,  94  Texas,  436,  the  Supreme  Court,  in 
passing  upon  the  constitutionality  of  the  statute  creating  the  Victoria 
independent  school  district,  held  that  act  valid,  although  the  district 
created  included  the  city  of  Victoria  and  contiguous  territory.  One  of 
the  contentions  here  is,  that  the  district  as  enlarged  includes  the  town 
of  Whitney  and  contiguous  territory.  This  contention  is  fully  answered 
by  the  opinion  in  the  Brownson  case. 

5,  The  allegations  contained  in  the  petition,  complaining  of  the 
action  of  the  trustees  in  changing  the  location  of  the  school  from  the 
north  side  of  the  railroad  to  the  south  side,  furnish  no  ground  for  en- 
joining the  action  of  the  trustees.  The  allegations  are  general ;  no  spe- 
cific act  of  fraud  is  charged,  and  the  petition  fails  to  show  that  the 
trustees  are  not  acting  for  the  best  interest  of  the  district  in  view  of  the 
present  conditions  and  those  likely  to  arise  in  the  future. 

We  conclude  that  no  error  is  pointed  out  requiring  a  reversal  of  the 
judgment,  and  the  same  is  affirmed. 

When  the  original  opinion  was  written,  our  attention  had  not  been 
called  to  the  statute  of  February  21,  1900,  but  we  upheld  the  validity 
of  the  May  election  on  other  grounds.  Believing  that  our  holding  is 
strengthened  by  the  Act  of  February  21,  1900,  the  original  opinion  is 
withdrawn,  and  this  opinion  on  rehearing  will  stand  as  the  opinion  in 
the  case. 

The  motion  for  rehearing  is  overruled. 

Judgment  affirmed. 

Writ  of  error  refused. 
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J.  T.  Elliott^  et  al.,  v.  W.  S.  Ferguson,  et  al. 

Decided  October  29,  1904. 

1.— PleadlBg^ExhlMt^lCap. 

If  a  map  attached  to  plaintifTs  petition  and  referred  to  as  part  thereof 
is  such  an  exhibit  as  is  authorized  by  rule  19  for  the  government  of  the  dis- 
trict courts,  it  will  nevertheless  not  relieve  the  pleader  from  the  necessity  of 
alleging  the  facts  to  which  the  exhibit  relates. 

9.i-4Same— Certainty— Prozimity  of  Lands  to  Cemetery. 

Pleadings  held  not  to  show  with  snfiicient  certainty  the  situation  of  plain- 
tiffs' lands  and  residences  with  reference  to  a  cemeteiy  the  establishment  of 
which  is  sought  to  be  enjoined,  nor  that  the  lands  are  in  such  close  proximity 
thereto  as  makes  it  reasonably  certain  that  injury  will  result  by  reason  of 
the  alleged  threatened  nuisance. 

8k— Same— Cemetery  as  Nnlsanee— Allegation  of  ProipectlTe  Injury. 

It  is  not  necessary  in  such  character  of  case  that  plaintiffs'  petition  should 
allege  facts  showing  that  a  nuisance  will  inevitably  result  from  the  establish- 
ment of  the  cemetery,  it  being  sufficient  that  the  facts  alleged  show  with  cogency, 
clearness  and  reasonable  certainty  that  the  acts  threatened,  if  done,  will  bring 
into  existence  a  nuisance,  and  that  complainants  will  suffer  irreparable  injury 
thereby. 

4.— Same— Allegation  Too  General— Conolniion  of  Pleader. 

Allegations  that,  as  a  result  of  the  burial  of  dead  bodies  in  the  proposed 
cemetery,  "noisome  odors  and  vapors  would  arise  and  pollute  and  fill  with 
stench  and  poison  the  air  surrounding  plaintiffs'  homes,'^  and  that  "offensive 
odors  and  vapors  dangerous  to  their  health  and  injurious  to  the  value  of  their 
property  will  arise  and  pollute  the  air  about  their  homes,"  are  too  general  and 
the  mere  conclusion  of  the  pleader,  in  the  absence  of  allegations  that  a  method 
different  from  that  commonly  employed  in  the  interment  of  the  dead  in  this 
country  will  be  adopted,  or  that  the  conditions  of  the  cemetery  and  its  effeota 
will  be  other  than  those  common  to  every  graveyard  in  the  land. 

5.— Cemeteriei— Damages— Depreeiation  of  Adjoining  Troperty. 

The  mere  proximity  of  a  proposed  cemetery  to  the  property  of  adjoining 
landowners  and  the  consequent  depreciation  in  the  value  of  such  property  will 
afford  the  ow^ners  thereof  no  right  of  action  to  restrain  the  establishment  of  the 
cemeteiy. 

6.— Sam&— Destroying  "Comfortable  Use"  of  Adjoining  Property. 

It  was  error  for  the  court  to  charge  that  in  order  for  the  use  of  land  for 
cemetery  purposes  to  become  a  nuisance  conditions  must  exist  or  circumstances 
arise  which  will  render  such  grounds  for  the  burial  of  the  dead  dangerous  to 
life  or  health,  "or  in  some  way  destroy  the  reasonable  and  comfortable  use  of 
the  premises  of  those  who  reside  in  the  vicinity,"  as  the  jury  could  be  misled 
thereby  into  taking  into  consideration  the  mental  discomfort  resulting  from  the 
sight  of  the  tombstones  and  funeral  processions. 

7.— Same— Injnry  to  Wells  and  Springs— Opinion. 

Testimony  by  plaintiffs  that  the  location  of  the  cemetery  there  would  make 
their  homes  valueless  and  force  them  to  abandon  them  for  the  reason  that  they 
could  not  and  would  not  drink  water  off  of  dead  people,  was  opinion  and  should 
have  been  excluded,  the  question  before  the  jury  being  whether  or  not  the 
alleged  bed  of  water  underlying  the  proposed  site  of  the  cemetery  would  become 
polluted  and  reach  plaintiffs'  wells  and  springs  and  injuriously  affect  the  same, 
and  plaintiffs  not  having  qualified  as  experts  on  that  subject. 

8.— Eyidenee— Books  on  Science. 

Books  of  science  are  not  admissible  in  evidence  to  establish  the  doctrines 
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therein  affirmed,  nor  is  it  permissible  for  counsel  to  recite  to  an  expert  witness 
statements  made  in  such  bockB  and  ask  the  witness  if  they  were  not  a  correct 
report  of  the  facts  stated. 

9.^-8ame— Cnrinir  Erroneoiu  Admlsflon  by  Charge. 

The  admission  of  irrelevant  and  incompetent  evidence  of  a  highly  preju- 
dicial character,  relying  upon  a  withdrawal  of  it  by  the  court  to  repair  the 
damage,  is  a  dangerous  practice  and  not  to  be  commended. 

10.*-Cemeteriei— ProipeetlTe  Injury— Degree  of  Certainty  in  Proof. 

A  charge  that  the  burden  of  proof  is  on  plaintiffs  to  show  beyond  a  rea- 
sonable doubt  that  the  use  of  the  erounds  for  cemetery  purposes  will  probably 
result  in  poisoning  the  water  in  their  wells  and  springs,  or  in  contaminating 
the  atmosphere  of  their  homes,*'  etc.,  was  erroneous  as  imposing  on  plaintiffs 
a  greater  degree  of  certainty  than  the  law  requires  in  civil  cases. 

Appeal  from  the  District  Court  of  Dallaa.  Tried  below  before  Hon. 
T.  P.  Naah. 

W.  A.  Kemp  and  W.  A.  Evans,  for  appellants. — 1.  Where  a  petition 
does  not  contain  such  specific  averment  .of  facts  as  shows  a  cause  of 
action,  it  is  not  cured  by  referring  to  a  map  attached  as  an  exhibit  and 
made  a  part  of  said  petition.  Miles  v.  Mays,  4  Wilson's  App.  Civ.  Cas., 
170;  Williams  v.  Harrison,  65  S.  W.  Rep.,  884;  Pool  v.  Sanford,  62 
Texas,  630. 

2.  It  does  not  follow  that,  because  the  use  of  one's  land  for  ceme- 
tery purposes  might  "in  some  way''  destroy  the  reasonable  and  comfort- 
able use  of  the  premises  of  those  who  reside  in  the  vicinity,  such  use  is 
necessarily  a  nuisance.  Dunn  v.  City  of  Austin,  77  Texas,  146;  Moak 
V.  Packard,  71  Me.,  cited  in  5  Am.  &  Eng.  Enc.  of  Law,  791,  note  1. 

3.  In  order  to  obtain  an  injunction  against  an  act  which  is  lawful 
and  not  a  nuisance  per  se,  it  is  necessary  for  plaintiffs  to  prove  beyond 
a  reasonable  doubt  the  existence  of  such  facts  as  show  with  reasonable 
certainty  that  a  nuisance  will  be  brought  into  existence.  Dunn  v.  City 
of  Austin,  77  Texas,  144. 

4.  Where  it  is  called  to  the  attention  of  the  court,  or  it  becomes  ap- 
parent, that  counsel  is  attempting  to  get  the  contents  of  a  book  before 
the  jury,  over  the  objection  of  opposing  counsel  and  over  the  previous 
ruling  of  the  court;,  the  fact  that  he  puts  it  in  the  shape  of  a  question 
does  not  make  it  admissible,  and  it  is  error  for  the  court  to  permit  him 
to  do  so.    Eailway  Co.  v.  Jones,  14  S.  W.  Bep.,  310. 

Harry  P.  Lawther,  for  appellees. — 1.  The  averments  in  the  petition 
were  as  specific  as  in  case  of  a  threatened  injury  of  the  character  com- 
plained of  they  could  be  made.  Jung  v.  Neraz,  71  Texas,  396;  Dunn 
V.  City  of  Austin,  77  Texas,  146;  Lowe  v.  Cemetery  Association,  58 
Neb.,  106;  46  L.  R.  A.,  238. 

2.  The  rule  is  that  if  it  be  reasonably  made  to  appear  that,  unless 
future  interments  on  the  land  in  question  be  prevented,  there  would 
likely  or  probably  result  a  deprivation  of  the  comfortable  use  and  en- 
joyment of  complainants'  property,  or  an  injury  to  the  health  or  life 
of  complainant  and  his  family,  the  restraining  writ  will  issue.  Kings- 
bury V.  Flowers,  66  Ala.,  484;  Eouse  v.  Martin,  75  Ala.,  614;  both 
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approved  in  Dunn  v.  City  of  Austin,  77  Texas,  144 ;  Clark  v.  Lawrence, 
69  N.  C.  (6  John  Eq.),  83;  78  Am.  Dee.,  241;  Gilford  v.  Babies'  Hos- 
pital, 21  Abb.  N.  C,  159;  1  K  Y.  Supp.,  448;  Lowe  v.  Cemetery  Asso- 
ciation, 58  Neb.,  94;  46  L.  B.  A.,  241. 

3.  A  use  made  by  one  of  his  property,  whereby  his  neighbor  is  de- 
prived of  the  reasonably  comfortable  use  and  enjoyment  of  his  own  prop- 
erty— ^a  use  made  by  one  of  his  property  which  will  probably  or  likely 
endanger  the  health  and  life  of  his  neighbor,  is  a  private  nuisance  and 
may  be  enjoined.    Lowe  v.  Cemetery  Association,  supra. 

An  expert  in  giving  his  opinion  may  state  facts  which  are  the  result 
of  a  scientific  knowledge  or  professional  skill.  It  is  proper  for  an  expert 
to  disclose  in  his  answer  the  reasons  and  ground  upon  which  his  opinion 
is  based,  in  order  to  give  value  to  that  opinion.  8  Eng.  PL  &  Pr.,  771, 
and  authorities  cited. 

TALBOT,  Associate  Justice. — ^This  suit  was  instituted  by  appel- 
lees, Ferguson,  Turner,  Skillen,  Lawther,  Watts,  Farrisch,  Shaffner, 
Beeman,  Wokaty,  McCoy,  Kearby  and  Proelich  against  appellants,  J. 
T.  Elliott,  E.  C.  Smith,  G.  D.  Smith  and  H.  F.  Smith,  to  enjoin,  as 
a  threatened  nuisance,  the  location  by  appellants  of  a  public  cemetery 
on  the  lands  described  in  appellees'  petition.  Appellees  alleged  sub- 
stantially that  appellants  had  acquired  the  land  described  in  appellees' 
petition  for  the  purpose  of  maintaining  upon  it  a  public  cemetery  for 
the  interment  of  dead  bodies ;  that  in  pursuance  of  such  intention  they 
had  caused  said  land  to  be  surveyed  and  subdivided  into  a  number  of 
lots,  which  they  proposed  selling  to  the  public  for  burial  purposes, 
and  had  placed  on  record  in  the  office  of  the  county  clerk  of  Dallas 
County,  a  map  of  said  lots;  that  Ferguson  owned  a  tract  of  about 
eight  acres  adjoining,  on  the  north  and  west,  the  lands  upon  which 
the  proposed  cemetery  was  about  to  be  established;  that  Skillen,  Turner 
and  Froelich  owned  tracts  of  lands  comprising  about  four,  eight  and 
four  acres,  respectively,  lying  to  the  south  of  said  cemetery  lands,  the 
tract  of  the  said  Skillen  immediately  adjoining  the  same  on  the  south,  and 
that  of  the  said  Turner  adjoining  the  Skillen  tract  on  the  south,  and 
that  of  Froelich  adjoining  Turner's  land  on  the  south ;  that  the  location 
of  said  Ferguson's,  Skillen's,  Turner's  and  Froelich's  land,  with  reference 
to  appellants'  lands  surveyed  and  mapped  for  cemetery  purposes,  was 
shown  by  the  map  or  plat  thereof  attached  to  appellees'  petition. 

Appellees  further  alleged  that  the  said  Watts,  Farrisch,  Kearby  and 
McCoy  jointly  owned,  as  tenants  in  common,  a  tract  of  land  of  about 
19  9-100  acres,  lying  south  of  said  lands  subdivided  and  mapped  by  ap- 
pellants for  said  cemetery,  and  distant  therefrom  as  per  scale  shown 
in  said  map  or  plat  attached  to  their  petition.  Appellees'  petition 
further  represented  that  Lawther,  Shaffner,  Beeman  and  Wokaty  re- 
sided with  their  families  upon  land,  of  which  they  were  seized  and 
possessed  in  fee,  in  the  near  vicinity  of  the  lands  to  be  appropriated  by 
appellants  to  cemetery  purposes,  and  that  the  location  of  their  residences 
was  shown  on  the  plat  of  said  cemetery  lands;  that  appellees  Ferguson, 
Skillen,  Turner,  Froelich,  Tjawtlier,  Shaffner,  Beeman  and  Wokaty  are 
heads  of  families,  and  each  reside  and  have  a  well  of  water  upon  their 
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respective  premises,  from  which  they  obtain  water  for  drinking  and 
household  purposes;  that  upon  the  19  9-100  acres,  owned  by  the  other 
appellees,  tiiere  are  situated  valuable  springs  of  water,  known  as  ^'Buz- 
zard Springs,''  which  constitute  in  the  main  the  value  of  said  lands; 
that  the  site  of  said  proposed  cemetery,  together  with  the  lands  of  ap- 
pellees, overlies  an  underground  bed  of  water  from  which  the  wells  and 
springs  of  all  of  appellees  are  fed;  that  the  surface  of  the  cemetery 
property  is  higher  than  the  lands  of  all  the  appellees;  that  said  ceme* 
tery  property  descends  in  all  directions  towards  the  lands  of  all  the 
appellees,  and  very  rapidly  towards  the  east,  south  and  west  in  the  direc- 
tion of  the  lands  of  appellees  Turner,  Froelich,  Watts,  Farrisch,  Kearby 
and  McCoy;  that  the  subsoil  under  the  proposed  cemetery  property  is 
composed  of  sandy  clay  and  sand,  and  is  loose  and  porous  and  will 
receive  and  conduct  water  rapidly;  that  water  falling  on  the  surface  of 
said  cemetery  would  be  taken  up  as  rapidly  as  it  falls,  and  would  reach 
the  depth  of  the  water  bed  mentioned;  that  the  wells  of  water  and 
springs  of  warter  on  the  lands  of  all  the  appellees  are  fed  from  this 
underground  bed  of  water;  that  the  burial  of  dead  bodies  in  said  land 
proposed  to  be  used  by  appellants  for  cemetery  purposes  would  pollute 
and  poison  the  water  in  the  wells  and  springs  of  appellees,  would  poison 
and  pollute  the  air  about  their  houses  and  endanger  the  health  and  lives 
of  appellees  and  their  families  and  render  the  real  estate  of  all  the 
appellees  valueless  for  residence  purposes. 

Appellees  further  alleged,  ^^that  noisome  odors  and  vapors  would  arise 
from  the  dead  bodies  interred  in  said  proposed  cemetery  and  from  the 
soil  in  which  said  bodies  will  be  buried,  and  would  pollute  and  fill  with 
stench  and  poison  the  air  surrounding  appellees'  houses,  and  would 
destroy  the  property  rights  of  appellees,  in  defiance  of  their  comfortable 
and  healthful  use  and  enjo3'ment  of  their  homes." 

Exceptions  were  urged  to  appellees'  petition,  which  were  overruled, 
and  this  action  of  the  court  is  presented  for  revision  by  appellants'  first, 
second  and  thirty-seventh  assignments  of  error.  The  substance  of  the 
exceptions  are:  (1)  That  the  petition  is  vague  and  indefinite  in  the 
statement  of  the  facts  on  which  appellees  rely  for  an  injunction,  and 
does  not  state  with  certainty  and  exactness  the  distance  of  the  proposed 
cemetery  from  the  wells  and  springs  of  appellees,  and  does  not  set  forth 
such  facts  as  will  show  that  a  nuisance  will  inevitably  result  from  th(> 
establishment  of  the  cemetery  proposed;  (2)  that  so  much  of  appellees' 
petition  as  complains  otr  the  pollution  of  the  atmosphere  around  and 
about  their  houses  is  too  general,  vague  and  indefinite,  and  fails  to  set 
out  specifically  such  facts  as  entitle  them  to  the  injunction  prayed  for; 
(3)  ihat  appellees'  petition  does  not  contain  such  specific  averments  of 
facts  as  show  a  cause  of  action,  and  such  defect  is  not  cured  by  reference 
to  the  map  attached  as  an  exhibit  to  said  petition. 

It  would  seem  that  the  map  attached  to  appellees'  petition  and  re- 
ferred to  as  part  thereof  is  not  such  an  exhibit  as  is  authorized  by 
rule  19  for  the  government  of  the  district  courts,  but  if  it  is,  it  will  not 
relieve  the  pleader  from  the  necessity  of  alleging  the  facts  to  which  the 
exhibit  relates.  Such  exhibit,  under  the  rule  mentioned  and  the  de- 
cisions of  this  state,  can  only  be  looked  to  in  aid  and  explanation  of 
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necessary  allegations,  but  can  not  be  substituted  for  or  take  the  place 
of  such  allegations  themselves.  If,  however,  we  were  authorized  to  hold 
that  the  map  attached  to  appellees^  petition  in  this  case  could  be  looked 
to  to  supply  the  necessary  allegations  as  to  the  location  and  distance 
of  their  lands  from  the  lands  which  appellants  propose  to  use  for  ceme- 
tery purposes,  still  we  are  of  the  opinion  that  the  petition  is  defective  and 
obnoxious  to  appellants'  demurrers  in  that  respect  as  to  some  of  said 
lands,  unless  it  can  be  said  that  the  general  allegation  that  the  surface 
of  the  cemetery  property  is  higher  than  the  lands  of  all  of  the  appellees 
and  descends  in  the  direction  thereof,  is  suflScient,  without  regard  to 
the  distance  intervening.  There  are  only  two  tracts,  Ferguson's  and 
Skillen's,  alleged  to  be  contiguous  to  the  cemetery  lands.  It  is  alleged 
that  the  19  9-100  acres  owned  by  Watts,  Farrisch,  Kearby  and  McCoy 
lie  south  of  the  cemetery,  "and  distant  therefrom,  as  per  scale  shown  in 
said  map  or  plat,"  attached  to  appellees'  petition.  These  are  all  the 
allegations  in  reference  to  the  location  of  that  tract,  and  a  resort  to  the 
map  fails  to  reveal  any  such  tract  at  all.  The  map  doe6  not  show  the 
number  of  acres  of  any  tract  delineated  thereon,  but  does  show,  south 
of  the  cemetery  land,  small  tracts  with  the  names  of  Skillen,  Turner, 
and  McCoy  written  upon  them ;  and  to  the  southwest,  not  south,  we  find 
written,  within  lines  supposed  to  represent  a  different  tract,  the  names 
of  Watts,  Farrisch,  Kearby,  and  a  number  of  persons  not  parties  to  this 
suit.  McCoy's  name  does  not  appear  therein,  but  does  appear  in  another 
small  tract.  There  is  nothing  upon  the  map  by  which  the  19  9-100  acres 
mentioned  in  the  petition  can  be  identified  or  located,  and  the  allega- 
tion that  it  lies  south  of  the  cemetery  is  refuted  by  the  absence  of  any 
such  tract  appearing  thereon. 

It  is  said  that  the  lands  owned  by  Lawther,  Shaffner,  Beeman  and 
Wokaty  are  situated  **in  the  near  vicinity"  of  the  lands  to  be  appro- 
priated to  cemetery  purposes,  and  that  the  location  of  their  residences  are 
shown  on  the  said  map;  but  a  reference  to  the  map  discloses  that  there 
is  nothing  upon  it  indicating  the  location  of  the  appellees'  residences  or 
wells,  except  Shaffner's.  There  is  a  small  black  dot  appearing  upon 
Shaflfner's  tract,  with  the  word  "well"  written  near  it.  Wokatjr's  name 
does  not  appear  upon  the  map  at  any  place,  and  we  find  the  name  'Tjaw- 
ther"  written  north  of  the  cemetery  land  and  Ferguson's  tract,  with  no 
lines  indicating  the  boundaries  of  his  land,  and  Beeman's  to  the  west 
in  the  same  condition,  both  apparently  outside  of  the  lines  intended  to 
represent  the  map  referred  to  in  the  petition,  as  its  exhibit. 

We  think  the  petition  good  in  so  far  as  it  relates  to  the  location  of 
the  land  owned  by  Ferguson  and  Skillen,  and  probably  Turner,  Shaffner 
and  Froelieh,  but  insufficient  in  respect  to  the  location  of  the  lands 
owned  by  the  other  appellees.  Froelich's  name,  like  Wokaty's,  does  not 
appear  upon  the  map  at  all,  but  it  is  alleged  that  his  land  lies  south  of 
Turner's  land  and  contiguous  to  it,  and  by  a  resort  to  the  scale  of  the 
map  and  a  mathematical  calculation,  it^  distance  from  the  cemetery 
property  may  be  definitely  ascertained.  However,  the  tract  south  of 
and  adjoining  Turner's  bears  the  name  of  W.  0.  Watts.  It  would 
seem  from  what  appears  by  appellees'  petition  and  the  map  attached 
thereto,  that  the  location  and  distance  of  the  property  of  all  the  ap- 
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pellees  from  the  cemetery  property  can  be  ascertained  and  alleged  with 
reasonable  certainty,  and  without  intending  to  lay  down  any  general 
rule,  we  hold  that  the  allegation  in  appellees'  petition,  that  the  ceme- 
tery land  is  ^^igher  than  the  lands  of  all  the  appellees  and  descends 
towards  the  same,"  is  insufficient,  without  some  further  allegation  by 
which  it  will  appear  that  appellees'  lands  are  in  such  close  proximity  to 
the  cemetery  as  makes  it  reasonably  certain  that  injury  will  accrue  to 
them  by  reason  of  the  alleged  threatened  nuisance. 

We  do  not  agree  with  the  contention  of  appellants'  counsel  that  the 
facts  must  be  alleged  showing  that  a  nuisance  will  "inevitably"  result 
from  the  establishment  of  the  cemetery  upon  appellants'  lands.  The 
rule  applicable  to  the  pleadings  in  such  cases,  as  we  understand  it,  is 
that  the  petition  must  allege  such  facts  as  show  with  cogency,  clearness 
and  reasonable  certainty,  that  the  acts  threatened,  if  done,  will  bring  into 
existence  a  nuisance,  and  that  the  complainants  will  suffer  irreparable 
inj«ry  thereby.  Some  expressions  will  be  found,  perhaps,  in  adjudicated 
cases  indicating  that  it  must  appear  from  the  facts  alleged  and  proof 
thereof,  with  absolute  certainty,  that  a  nuisance  will  be  created  by  the 
acts  threatened,  if  completed,  and  injury  result  therefrom,  in  order  to 
warrant  the  interposition  of  the  preventive  powers  of  a  court  of  equity; 
but  we  believe  a  careful  analysis  of  those  decisions  will  disclose  that  no 
greater  certainty  in  the  particular  referred  to  than  expressed  in  the 
language  here  used  is  required,  and  that  they  are  in  fact  in  accord  with 
rule  above  announced,  Dunn  v.  City  of  Austin,  77  Texas,  139,  and 
authorities  there  cited. 

We  think  appellants'  exception  to  that  part  of  appellees'  petition 
wherein  it  is  alleged  that,  as  a  result  of  the  burial  of  dead  bodies  in  the 
proposed  cemetery,  "noisome  odors  and  vapors  would  arise  and  pollute 
and  fill  with  stench  and  poison  the  air  surrounding  appellees'  homes," 
etc.,  should  have  been  sustained.  A  cemetery  is  not  necessarily  a 
nuisance,  but  may  become  so  from  location  and  the  manner  of  its  use. 
It  can  not  be  said  that  the  emission  from  the  ground  of  foul  and  sicken- 
ing odors  is  the  ordinary  or  necessary  result  of  the  interment  of  dead 
bodies  therein,  and  where  the  establishment  or  maintenance  of  a  ceme- 
tery is  sought  to  be  enjoined  on  that  ground,  we  believe  the  manner  of 
burial  or  otiier  extraneous  facts  and  circumstances  must  be  alleged,  show- 
ing with  reasonable  certainty  that  such  a  result  has  or  will  follow 
therefrom.  Until  the  contrary  appears,  it  will  be  presumed  that,  in  the 
management  of  the  cemetery,  the  establishment  of  which  is  sought  to  be 
restrained  in  this  suit,  the  appellants  will  observe  that  fundamental 
maxim  "Sic  utere  tuo,  ut  alienum  non  laedus."  There  is  no  averment 
whatever  as  to  the  contemplated  mode  of  sepulture,  and  it  is  not  made 
to  appear  by  any  allegation  in  appellees'  bill  that  a  method  differing  from 
that  commonly  employed  in  the  interment  of  the  dead  in  this  country 
will  be  adopted,  or  that  the  conditions  of  the  cemetery  in  question,  or 
effects  thereof,  will  be  other  than  those  common  to  every  graveyard  in 
the  land.  We  regard  the  allegations  of  appellees,  that  "offensive  odors 
and  vapors  dangerous  to  their  health  and  injurious  to  the  value  of  their 
property  will  arise  and  pollute  the  air  about  their  homes,"  the  statement 
of  a  mere  conclusion  of  the  pleader  and  insufficient  to  warrant  a  recovery 
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upon  that  phase  of  this  case.  Dunn  v.  City  of  Austin,  supra;  Kings- 
bury v.  Flower,  65  Ala.,  84;  Adams  v.  Michael,  38  Md.,  123;  Bouse  y. 
Martin,  75  Ala.,  514;  Barnes  v.  Hathom,  54  Me.,  124;  Town  of  Lake 
View  V.  Letz,  44  111.,  81.  Furthermore,  we  are  of  the  opinion,  and  state 
it  in  this  connection,  that  the  evidence  did  not  sufficiently  raise  this 
issue  to  authorize  its  submission  to  the  jury. 

The  court  instructed  the  jury  that  "the  use  of  one^s  land  for  cemetery 
purposes  is  not  of  itself  a  nuisance,  but  in  order  for  such  use  to  become 
a  nuisance,  conditions  must  exist  or  circumstances  arise  which  will  render 
such  grounds  for  the  burial  of  the  dead  dangerous  to  life  or  health,  or  in 
some  way  destroy  the  reasonable  and  comfortable  use  of  the  premises 
of  those  who  reside  in  the  vicinity  of  the  grounds  so  used."  The  lan- 
guage of  this  charge  "or  in  some  way  destroy,"  etc.,  is  assigned  as  error. 
It  is  contended  that  the  use  of  the  language  complained  of  was  calculated 
to  mislead  the  jury  and  cause  them  to  believe  that  they  were  authorized 
to  consider  the  proximity  of  the  proposed  cemetery  to  appellees'  hoiues 
and  the  mental  disquietude  the  mere  view  of  the  same  would  occasion 
them,  in  determining  whether  or  not  appellees  were  entitled  to  the  writ 
of  injunction  prayed  for.  We  think  the  language  objectionable  and 
calculated  to  have  the  effect  upon  the  jury  suggested.  Especially  is  this 
true,  in  our  opinion,  in  view  of  certain  improper  expressions  or  state- 
ments of  the  appellees,  interwoven  with  legitimate  testimony  given  by 
them,  bearing  upon  the  effect  the  location  of  the  cemetery,  as  proposed, 
would  have  upon  the  value  of  their  property  and  the  further  occupation 
thereof  by  them.  The  mere  proximity  of  the  proposed  cemetery  to 
appellees'  property  and  the  consequent  depreciation  of  its  value  thereby 
affords  them  no  right  of  action  to  restrain  the  establishment  thereof. 
Neither  will  a  court  of  equity  afford  protection  against  an  imaginary 
or  fanciful  wrong  and  injury.  However  cheerless  or  disagreeable  the 
view  of  the  cemetery  in  question  may  be  to  appellees,  and  no  matter 
what  unpleasant  or  melancholy  thoughts  the  same  may  awaken,  no 
reason  is  thereby  shown  why  appellants  should  be  restrained  from  making 
such  use  of  their  property,  so  long  as  the  same  does  not  create  a  nuisance 
by  polluting  the  water  of  their  springs  and  wells,  or  the  air  in  and  about 
their  homes.  In  this  connection  appellants  requested  the  following  in- 
struction :  'TTou  are  instructed  that,  although  the  establishment  of  the 
proposed  cemetery  of  defendants  may  be  objectionable  to  plaintiffs  on 
account  of  the  proximity  to  their  residences,  and  also  on  account  of 
the  effect  on  the  minds  of  themselves  and  their  families,  by  reason  of  the 
sight  of  frequent  funeral  processions,  and  their  constant  view  of  tomb- 
stones, you  will  not  consider  these  facts  in  arriving  at  your  verdict,  nor 
be  iniluenced  by  them."  If  a  charge  was  called  for  on  this  subject,  the 
special  charge  should  have  been  given.  The  prejudicial  effect  of  the 
language  of  the  main  charge  complained  of  was  not  removed  by  other 
paragraphs  of  that  charge.  The  similar  instruction  contained  in  the 
third  paragraph  of  the  main  charge,  which  might  have  had  that  effect, 
was  practically  nullified  by  the  qualification  thereof. 

It  appeared  that  only  a  part  of  the  land  described  in  appellees'  petition 
had  been  platted  and  was  intended  to  be  used  for  cemetery  purposes. 
At  the  request  of  appellants  the  court  charged  the  jury  not  to  consider 
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the  effect  burial  on  the  property  not  platted  would  have  on  appellees' 
wells  and  springs  of  water  or  the  air  in  and  about  their  homes.  In  the 
main  charge  however,  the  jury  were  told,  if  they  found  certain  facts  to 
exist,  they  would  find  that  the  injunction  should  issue  as  prayed  for  by 
appellees.  The  prayer  comprehended  the  entire  tract,  and  the  verdict 
and  judgment  is  in  accordance  therewith.  It  is  complained  that  these 
charges  are  conflicting,  and  that  so  much  of  the  verdict  and  judgment 
as  applies  to  the  land  not  platted  and  intended  to  be  used  for  cemetery 
purposes,  is  wholly  without  law  or  evidence  to  support  it.  Had  the 
answer  of  appellants  described  this  land,  we  think  the  contention  should 
have  been  sustained..  Appellants  should  not  be  placed  in  the  attitude 
of  having  the  questions  involved  in  this  suit  res  adjudicata  as  to  their 
lands  not  intended  to  be  used  for  cemetery  purposes.  There  are  about 
eighty-seven  acres  in  the  entire  tract,  and  only  about  forty  intended  to 
be  converted  into  a  cemetery. 

Appellees  Beeman  and  Ferguson  were  permitted  to  state,  over  the 
objections  of  appellants,  in  substance,  that  the  location  of  the  cemetery 
upon  the  lands  described  in  appellees'  petition  would  make  their  homes 
valueless  and  force  them  to  abandon  them  for  the  reason  that  they  could 
not  and  would  not  drink  water  off  of  dead  people.  Whether  or  not  the 
alleged  bed  of  water  underlying  the  proposed  site  of  the  cemetery  would 
become  polluted  and  reach  appellees'  wells  and  springs  and  injuriously 
affect  the  value  of  their  property  was  the  very  question  which  the  jury 
were  called  upon  to  decide.  The  statement  objected  to  was  but  the  ex- 
pression of  an  opinion,  and  the  witnesses  not  having  qualified  as  experts 
upon  the  subject  upon  which  they  were  called  to  speak,  the  statement 
should  have  been  excluded. 

We  also  think  that  Dr.  J.  H.  Smart  suflBciently  qualified  himself  to 
speak  as  a  medical  expert,  and  that  the  court  erred  in  excluding  his  tes- 
timony as  shown  by  appellants'  twenty-third  and  twenty-fourth  assign- 
ments. The  bills  of  exceptions  presenting  this  action  of  the  court  are 
doubtless  defective  in  that  they  failed  to  state  what  appellants  expected  to 
prove  by  the  witness,  but  in  view  of  the  fact  that  the  case  will  be  re- 
manded, we  deem  it  advisable  to  so  far  notice  the  same  as  to  express  our 
disapproval  of  the  trial  court's  ruling  in  the  matter.  The  testimony 
bore  upon  the  vital  issue  in  the  case,  and  will  likely  be  offered  upon 
another  trial. 

The  court  erred  in  permitting  appellees'  counsel,  over  the  objections 
of  appellants,  to  recount  in  detail  to  the  witness,  Dr.  Smart,  the  history 
of  the  typhoid  fever  epidemic  at  Lauren,  Switzerland,  and  of  the  experi- 
ments made  to  determine  whether  disease  germs  had  been  conveyed  in 
water  filtered  through  the  ground  for  a  distance  of  one  mile,  and  ask  if 
sudi  statement  was  not  a  correct  report  of  the  facts.  The  bill  reserved 
to  the  action  of  the  court  in'  permitting  this  procedure  does  not  show 
that  counsel's  statement  was  read  from  a  book,  but  it  occurs  to  us  that 
the  practical  effect  was  the  same,  and  that  the  rule  governing  in  the  one 
case  is  applicable  to  the  other.  In  the  case  of  the  St.  Louis  A.  &  T.  Ry. 
Co.  V.  Jones,  14  S.  W.  Rep.,  310,  it  appears  that  counsel  read  from  a 
book  on  science  and  the  art  of  surgery,  and  it  was  there  said  that 
^'Books  of  science  are  not  admissible  in  evidence  to  establish  the  doctrines 
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therein  affirmed  ....''  And  that^  ^Vhat  can  not  be  done  directly,  can 
not  be  done  indirectly,  as  was  attempted  in  this  case.  The  effect  of 
reading  from  the  books,  and  having  its  correctness  passed  upon  by  an 
expert  witness,  was  to  put  the  passages  and  extracts  approved  by  the 
witness  in  evidence.*'  No  practical  difference  is  perceived  in  this  course 
and  in  an  accurate  quotation  from  the  book  with  the  approval  thereof 
by  the  witness.    The  same  effect  is  obtained  and  result  accomplished. 

We  think  the  court  also  erred  in  permitting  the  witness,  T.  J.  Oliver, 
to  state  his  experience  with  the  city  council  of  the  city  of  Sherman,  in 
an  effort,  under  contract,  to  supply  that  city  with  water,  to  the  effect 
that  he  had  arranged  to  procure  his  water  supply  from  a  place  near  the 
cemetery,  and  that  just  before  he  proceeded  with  his  contract  he  was 
waited  upon  by  the  city  council  and  other  officials  of  that  city  and  in- 
formed that  he  could  not  proceed  further  on  account  of  the  proximity 
of  the  cemetery  to  his  proposed  water  supply.  This  testimony  was  cer- 
tainly very  damaging  to  appellants,  and  notwithstanding  the  court 
attempted  to  cure  the  error  in  permitting  the  statement  to  be  made  in 
the  presence  and  hearing  of  the  jury  by  telling  them  not  to  consider  it, 
still  it  is  likely  an  impression  was  made  and  fixed  in  the  minds  of  the 
jurors  that  could  not  thus  be  removed.  The  admission  of  irrelevant 
and  incompetent  testimony  so  hurtful  to  the  litigant  by  reason  of  its 
effect  upon  the  jury,  relying  upon  a  withdrawal  of  it  to  repair  the 
damage,  is  a  dangerous  practice  and  not  to  be  commended. 

Assignments  not  discussed,  in  our  opinion,  present  no  error,  or  if 
they  do,  such  error  will  not  likely  occur  upon  another  trial. 

We  have  been  asked  to  reverse  this  case  and  render  judgment  on  the 
facts  for  appellants.  This  we  do  not  feel  authorized  to  do,  and  hence 
have  refrained,  in  view  of  another  trial,  to  discuss  the  evidence.  For  the 
errors  pointed  out  the  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


ON  MOTION  FOR  BEHEARINO. 

The  trial  court  charged  the  jury  that  "the  burden  of  proof  is  on  the 
plaintiffs  to  show  beyond  a  reasonable  doubt  that  the  use  of  the  grounds 
for  cemetery  purposes  will  probably  result  in  poisoning  the  water  in  their 
wells  and  springs,  or  in  contaminating  the  atmosphere  of  their  homes,'* 
etc.  We  are  asked  by  appellees,  in  the  event  their  motion  for  rehearing 
is  overruled,  and  in  view  of  another  trial  of  this  case,  that  we  express 
our  views  as  to  the  correctness  of  the  above  charge.  These  views  are 
practically  expressed  in  the  original  opinion,  in  dispussing  the  contention 
of  appellants  to  the  effect  that  facts  must  be  alleged  showing  that  a 
nuisance  will  "inevitably**  result  from  the  establishment  of  the  cemetery 
upon  appellees*  lands.  The  rule  therein  stated,  as  applicable  to  such 
case,  is  not  in  accord  with  the  above  charge,  and  the  enunciation  of  the 
rule  clearly  manifests  our  disapproval  of  the  charge.  In  the  case  of 
Sparks  v.  Dawson,  47  Texas,  138,  the  court  had  under  consideration  a 
charge  endeavoring  to  inform  the  jury  of  the  degree  of  certainty  required 
in  the  establishment  of  fraud,  and  Judge  Roberts  said :    "To  require  the 


190A.]  Casey  v.  St.  L.  S.  W.  By.  Co.  49 

facts  to  be  established  by  evidence  with  that  absolute  certainty  which 
fixes  in  the  minds  of  the  jury  a  conviction  that  excludes  all  reasonable 
doubt  of  their  existence,  as  if  it  were  a  case  of  murder  or  treason,  is  not 
a  rule  applicable  to  this  or  any  other  civil  cause."  See  also  Heiligmann 
V.  Bose,  81  Texas,  222.  It  has  been  uniformly  held  in  cases  where  the 
rule  of  evidence  requires  that  the  proof  shall  be  clear  and  satisfactory 
of  the  fact  sought  to  be  established,  that  to  so  charge  the  jury  in  terms 
was  error.  W%  are  of  the  opinion  that  the  charge  in  question  imposed 
a  greater  degree  of  certainty  on  the  part  of  appellees  in  the  establish- 
ment of  the  facts  alleged  than  required  in  civil  cases. 

Our  views  upon  other  matters  requested  are  sufficiently  shown  by  the 
original  opinion. 

The  motion  for  rehearing  is  overruled. 

Overruled. 


G.  E.  Casey  v.  St.  Louis  Southwestern  Bailway  Company. 

Decided  October  29,  1004. 

l(ailroad»— Cattle  Sliipment— Duty  to  Provide  Bnfleient  Peas. 

A  railroad  company  is  required  only  to  have  such  pens  for  delivering  cattle 
asy  according  to  custom  and  usage  are  ordinarily  and  reasonably  sufficient  for 
the  ordinaiT  and  usual  volume  of  business  at  such  delivery  point;  and,  in  the 
case  of  a  shipment  laiger  than  it  was  authorized  to  anticipate,  it  is  not  liable 
for  damages  to  the  cattle  because  of  its  pens  not  being  large  enough  to  receive 
them  all,  whereby  part  of  them  had  to  remain  in  the  cars  until  delivery. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon. 
W.  Poindexter. 

Spell  &  Phillips,  tor  appellant,  cited  Covington  Stock  Yards  Co.  v. 
Keith,  139  U.  S.,  76;  Bailway  Co.  v.  Trawick,  80  Texas,  270;  Bailway 
Co.  V.  Pambrough,  55  S.  W.  Bep.,  189. 

E.  B.  Perkins  and  Clarle  &  Bolinger,  for  appellee,  cited  Texas  &  P. 
By.  Co.  Fambrough,  55  S.  W.  Bep.,  189;  Covington  Stock  Yards  Co. 
V.  Keith,  139  U.  S.,  136;  Elliott  on  Bailroads,  sec.  1479;  Hutchinson 
on  Carriers,  sees.  341,  375. 

BAINEY,  Chief  Justice. — Suit  by  appellant  to  recover  from  ap- 
pellee damages  to  a  certain  lot  of  cattle,  shipped  over  appellee's  road. 
The  grounds  alleged  were:  (1)  The  failure  to  have  and  maintain  at 
Hillsboro,  adequate,  sufficient  and  proper  pens;  (2)  the  failure  to 
unload  all  of  said  cattle  into  adequate  and  fit  pens  and  to  feed  and  water 
them;  (3)  the  failure  to  properly  care  for  said  cattle;  (4)  the  con- 
sequent breach  of  duty  in  subjecting  the  cattle  to  the  conditions  named. 

Appellee  plead  a  clause  in  the  contract  requiring  appellant  to  feed, 

water,  etc.     The  shipment  arrived  at  Hillsboro  alx)ut  6:30  p.  m.,  on 

February  5th,  and  a  request  was  made  to  appellant  to  receive  and  unload, 

which  was  refused ;  that  the  shipment  was  unusually  large  and  unprece- 
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dented,  and  such  as  it  had  never  received  for  delivery  there  since  the 
construction  of  the  road;  that  upon  arrival  it  unloaded  six  cars  into  its 
pens,  and  they  had  no  other  means  of  holding  the  others  except  upon 
the  cars;  that  appellant  was  negligent  in  not  receiving  the  cattle  when 
tendered,  he  knowing  at  the  time  when  the  cattle  were  delivered  at 
McGregor,  that  its  pens  were  insufficient  to  hold  the  entire  shipment, 
and  that  all  of  said  cattle  were  in  sound  condition  when  finally  delivered. 
That  appellant  was  guilty  of  negligence  in  shipping  over^ts  line  instead 
of  over  the  Missouri,  Kansas  &  Texas  Railway,  a  more  direct  route. 

Appellant,  by  appropriate  plea  in  supplemental  petition,  rebutted  the 
answer  of  appellee.  A  trial  resulted  in  a  verdict  and  judgment  for  the 
railway  company. 

Conclusions  of  Fact — Appellant  shipped  610  head  of  cattle  from  San- 
Angelo  to  Hillsboro,  over  the  Gulf,  Colorado  &  Santa  Pe  Railway,  to 
McGregor,  and  from  thence  over  the  line  of  appellee  to  destination. 
The  cattle  arrived  at  Hillsboro  about  6:30  p.  m.,  February  5th,  and 
tender  made,  but  not  then  received  by  appellant.  In  deference  to  the 
verdict  we  find  the  appellant  negligent  in  not  receiving  the  cattle  when 
tendered.  Six  cars  were  unloaded  in  appellee's  pens,  which  were  inade- 
quate for  the  shipment,  and  the  others  remained  on  the  cars  all  night. 
The  cattle  were  damaged  some  by  reason  of  insufficient  pens  and  being 
held  in  the  cars,  but  the  shipment  was  larger  than  the  company  was 
authorized  to  anticipate,  and  the  company  did  all  that  was  necessary 
under  the  conditions  existing. 

Conclusions  of  Law. — 1.  The  first  and  second  assignments  complain 
of  the  third  and  sixth  paragraphs  of  the  court's  charge,  which  assign- 
ments are  not  well  taken.  The  charge,  when  considered  as  a  whole,  suffi- 
ciently presented  appellant's  case  in  the  particulars  complained  of,  and 
if  further  instructions  were  desired,  they  should  have  been  requested. 

2.  The  court  gave  the  following  special  instructions:  "The  defend- 
ant in  this  cause  was,  under  the  law,  only  required  to  have  such  pens 
for  delivering  cattle  as,  according  to  custom  and  usage,  was  ordinarily 
and  reasonably  sufficient  for  the  ordinary  and  usual  volmne  of  business 
at  Hillsboro,  of  the  defendant,  to  reasonably  and  safely  unload  said 
cattle,  considering  ordinary  and  usual  number  and  amount  of  cattle 
that  defendant  had  theretofore  handled  or  might  reasonably  expect  to 
handle  for  unloading  and  delivering;  and  if  you  find  defendant's  pens 
were  reasonably  sufficient  for  its  ordinary  run  of  business,  then  in  this 
case  defendant  would  not  be  liable  for  any  damages  that  might  have  re- 
sulted to  plaintiff's  cattle,  if  any,  on  account  of  not  having  larger  cattle 
pens,  or  pens  large  enough  to  hold  all  of  the  plaintiff's  cattle  at  one 
time."  This  is  assigned  as  error,  and  one  proposition  only  is  submitted, 
which  is  as  follows:  "In  respect  to  the  loading  and  unloading  of  live 
stock,  it  is  the  duty  of  a  carrier  to  furnish  such  facilities  as  are  reason- 
ably sufficient  to  meet  and  accommodate  the  necessities  in  that  regard  of 
the  particular  locality  in  question."  And  it  is  contended  that  "the 
carrier  must  anticipate  the  conditions  arising  from  the  general  volume 
of  such  business  at  that  point  and  be  ready  to  meet  them  by  adequate 
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equipmenty  and  the  extent  of  that  equipment  must  be  reasonably  suffi- 
cient to  accommodate  the  size  of  sucli  shipments  as  are  ordinarily  ten- 
deredy  not  to  it  alone^  but  to  carriers  generally  at  that  point." 

We  think  the  court  presented  the  true  rule  to  govern  carriers  in  such 
cases.  While  carriers  must  look  to  the  volume  of  business  at  the  par- 
ticular point,  yet  they  are  only  to  anticipate  and  make  suitable  pro- 
visions for  the  amount  they  will  probably  receive.  The  number  of  cattle  , 
shipped  over  any  particular  road  depends  upon  the  cattle  industry  of  the 
country  through  which  it  runs,  its  relations  to  the  cattle  markets,  etc., 
and  what  other  roads  do  in  that  regard  docs  not  control,  unless  the  par- 
ticular roads  are  so  situated  as  to  reasonably  expect  all  or  a  part  of  such 
business.  Take  Chicago,  for  instance.  We  apprehend  that  roads  enter- 
ing Chicago  from  the  east  do  not  handle  near  the  number  of  cattle  that 
those  do  entering  from  the  west,  hence  it  would  not  be  reasonable  for 
the  eastern  roads  to  make  the  same  provisions  for  handling  cattle  as 
those  from  the  west ;  hence  a  road  is  only  required  to  anticipate  and  make 
reasonable  provision  for  the  volume  of  business  that  will  be  done  by  it 
or  that  might  be  reasonably  expected. 

The  judgment  is  aflSrmed. 

Affirmed. 

Writ  of  error  refused. 


NOVEMBER,  1904. 


Intebnational  &  Great  Northern  Railroad  Company  ex  al.  v. 
August  G.  Startz. 

Decided  November  2,  1904. 

l.^€attle  Sliipiiieiit— Damage— Cliarge. 

An  instnietion  to  award  as  damages  for  delay  in  the  transportation  of 
cattle  the  difference  in  the  market  value  at  the  time  they  reached  their  des- 
tination, and  at  the  time  they  would  have  reached  it  if  properly  transported, 
as  well  as  the  difference  in  weight  and  decline  in  market  price  hy  reason  oi 
delay,  was  erroneous  as  authorizing  a  recovery  of  double  damages. 

l^-8ame— Interstate  Shipment— Rest,  Feed  and  Water. 

In  an  action  arising  out  of  a  shipment  of  cattle  between  states  it  was 
error  to  charge  that  it  was  the  carrier's  duty  to  afford  the  shipper  opportunity 
to  water,  feed  and  rest  the  cattle  on  demand  at  reasonable,  usual  and  customary 
times;  such  duty  was  not  imposed  by  law  and  its  existence  was  a  question  of 
fact  except  so  far  as  governed  by  the  United  States  statutes  on  the  subject. 
Rev.  Stat.  U.  S.,  sec.  3486. 

Appeal  from  the  District  Court  of  Comal.    Tried  below  before  Hon. 
L.  W.  Moore. 

8.  R.  Fisher  and  J.  H.  Tallichet,  for  appellant. 

J.  D.  Chiinn,  for  appellee. 
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KEY,  Associate  Justice. — This  is  a  suit  for  damages  on  account 
of  injuries  sustained  by  certain  beef  cattle  shipped  by  appellee  from  New 
Braunfels,  Texas,  to  East  St.  Louis,  111.  The  plaintiff  recovered  and 
the  defendants  have  appealed. 

On  the  measure  of  damages,  the  trial  judge  instructed  the  jury  as 
follows : 

"7.  Should  you  find  in  favor  of  the  plaintiff  against  any  or  all  of 
the  defendants,  you  will  allow  plaintiff  as  damages  against  the  defend- 
ant or  defendants  whom  you  will  find  liable  therefor  the  market  value 
at  East  St.  Ix)uis,  111.,  of  the  difference,  if  any,  between  the  weight  of 
said  cattle  as  there  delivered  by  the  last  carrier,  and  the  weight  of  said 
cattle  at  said  place  in  such  condition  as  such  cattle  should  have  been 
delivered  at  said  place  if  transported  in  a  proper  manner,  as  herein- 
before indicated;  and  the  difference,  if  any,  between  the  market  value 
of  said  cattle  had  they  been  delivered  at  said  place  in  said  condition, 
and  their  market  value  at  said  place  in  the  condition  in  which  they  were 
delivered,  and  the  amount  of  the  general  decline  in  market  value  of 
plaintifPs  cattle  from  Monday's  to  Tuesday's  market,  if  you  believe  from 
the  evidence  that  there  was  such  decline,  and  that  plaintiffs  cattle,  if 
properly  transported,  as  hereinbefore  indicated,  could  and  would  have 
been  sold  on  Monday's  market.  The  amount  of  such  damages,  if  any, 
to  be  apportioned  among  the  defendants  found  liable  therefor,  if  you 
find  them  or  any  of  them  liable,  according  to  the  amount  of  damages, 
if  any,  which  you  may  find  from  the  evidence  was  caused  by  the  negli- 
gence of  each  defendant  found  liable.  To  such  sums  may  be  added,  at 
your  discretion,  interest  thereon  at  the  rate  of  6  percent  per  annum 
from  May  22,  1900." 

This  instruction  is  complained  of  as  being  confusing  and  misleading 
and  authorizing  a  double  recovery.  The  complaint  is  well  founded. 
The  difference  in  the  market  value  of  the  cattle  between  the  time  they 
reached  their  destination  and  the  time  they  would  have  reached  it,  if  the 
delays  complained  of  had  not  occurred,  was  the  correct  measure  of  dam- 
ages. The  difference  in  weight,  if  any,  caused  by  such  delay,  and  the 
decline  in  market  price  were  proper  elements  to  be  considered  by  the 
jury  in  determining  the  difference  in  the  market  value  of  the  cattle. 
But  it  was  not  proper  for  the  court  to  tell  the  jury  to  award  damages  for 
those  items,  in  addition  to  the  difference  between  the  market  value  of  the 
cattle  when  and  in  the  condition  they  were  delivered  and  when  and  in 
the  condition  they  should  have  been  delivered,  because  the  latter  in- 
struction was  broad  enough  to  include  the  other  two  items.  Such  in- 
structions have  been  condemned  as  authorizing  a  double  recovery. 
Texas  C.  Ry.  Co.  v.  Brock,  88  Texas,  310;  Missouri,  K.  &  T.  Rv.  Co.  v. 
Hannig,  91  Texas,  347;  St.  I^ouis  S.  W.  Ry.  Co.  v.  Smith,  63  S.  W. 
Rep.,  1064;  St.  Louis  S.  W.  Ry.  Co.  v.  Highnote,  74  S.  W.  Rep.,  920; 
Texas  Brewing  Co.  v.  Dickey,  20  Texas  Civ.  App.,  606. 

We  do  not  hold  that  it  was  improper  for  the  court  to  instruct  the  jury 
that  they  might  consider  the  items  of  damages  referred  to  or  any  other 
items  of  damage  disclosed  by  the  testimony  and  award  damages  there- 
for; but  when  a  general  measure  of  damages  is  stated,  it  is  improper 
to  so  frame  a  charge  as  to  authorize  an  additional  recovery  for  particular 
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items  of  damage  that  are  included  in  and  covered  by  the  general  measure 
of  damages. 

We  are  also  inclined  to  the  view  that  there  is  merit  in  appellant's 
objection  to  that  portion  of  the  court's  charge  which  told  the  jury  that 
appellants  rested  under  the  duty  of  affording  appellee,  or  his  agents,  in 
charge  of  the  cattle,  an  opportunity  to  water,  feed  and  rest  the  cattle 
after  demand  therefor  at  reasonable,  usual  and  customary  times.  This 
was  an  interstate  shipment,  regulated  by  Federal  statute,  which  required 
the  cattle  to  be  rested,  fed  and  watered  every  twenty-eight  consecutive 
hours.  The  charge  complained  of  does  not  follow  the  statute.  Rev. 
Stat.,  U.  S.,  sec.  4386. 

Failure  to  comply  with  the  statute  would  constitute  negligence,  and, 
if  injury  result,  authorize  a  recovery.  But  when  alleged  negligence  is 
predicated  upon  a  failure  to  do  something  not  required  by  statute  or 
other  written  law,  whether  such  failure  constitutes  negligence  is  a  ques- 
tion of  fact  to  be  decided  by  the  jury,  without  any  intimation  from  the 
judge  as  to  his  opinion  on  the  subject. 

Article  326  of  the  Revised  Statutes  of  Texas  is  not  entirely  similar  to 
the  Federal  statute  regulating  interstate  shipments,  and  is  limited  to 
domestic  shipmente.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gray,  28  S.  W.  Rep., 
280.  This  being  an  interstate  shipment,  the  stete  statute  has  no  appli- 
cation. 

On  the  other  points  we  rule  against  the  appellants. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded* 

Reversed  and  remanded. 


S.  A.  Robertson  v.  J.  M.  Trammell. 

Decided  November  2,  1904. 

L^Joiut  WroBRdoerg^Aooord  and  Satisfaction  With  One. 

One  receiving  personal  injury  by  the  concurring  negligence  of  several  persons 
may  accept  a  payment  from  one  and  guarantee  him  against  further  liability 
upon  the  claim  without  releasing  the  other  joint  wrongdoers  from  liability. 

S/— Same— Fact  Gate. 

PlaintifT  having  received  personal  injuries  through  the  alleged  negligence 
of  his  employer,  a  contractor,  and  that  of  two  railway  companies,  accepted  from 
one  of  such  companies  the  sum  of  $1,000,  guaranteeing  to  protect  it  from  further 
liability,  but  stipulating  that  the  contract  of  settlement  did  not  release  the 
company  making  such  payment  or  either  of  its  codefendants  from  liability  for 
the  wrongs  complained  of;  held  that  he  was  not  precluded  by  such  settlement 
from  recovering  judgment  against  another  of  the  joint  wrongdoers,  the  amount 
paid  by  its  codefendants  being  allowed  as  a  credit  on  plaintiff's  claim  against 
the  one  so  held  liable. 

S^— Joint  Wrongdoerg— Indemnity  and  Contribntion. 

One  of  several  active  joint  wrongdoers  is  not  entitled  to  an  action  for  in- 
demnity or  contribution  against  the  other  joint  tort  feasor. 

4L— Joint  Wrongdoen— Charge. 

Instruction  held  to  properly  present  the  joint  liability  of  defendants  whose 
eoncurring  negligence  bad  caU9?d  injury  to  plaintiff. 
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5.— Argument  of  Counsel. 

Improper  argument  of  counsel  held  no  ground  for  reversal  where  properly 
cured  by  the  action  of  the  trial  court. 

6.— <?oncnrring  Hegligence— Charge— Burden  of  Proof. 

Instruction  in  regard  to  the  burden  of  proof  resting  on  plaintiff  in  an  action 
for  injury  by  the  concurring  negligence  of  two  or  more  defendants,  held  correct. 

Error  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  P.  Xash. 

Alexander  &  Thompson,  for  appellant. — The  trial  court  should  have 
fixed  responsibility  for  the  accident  solely  upon  defendant,  Houston  and 
Texas  Central  Railway  Company,  which  was  alone  shown  to  be  liable, 
and  which  company  plaintiff  obligated  himself  to  fully  protect  against 
any  liability.  Texas  Tx)ai\  Agency  v.  Fleming,  92  Texas,  458;  Choate 
V.  Railway  Co.,  91  Texas,  410;  Joske  v.  Irvine,  91  Texas,  574;  Dimmitt 
V.  Robbins,  74  Texas,  441 ;  Missouri  P.  Ry.  Co.  v.  Porter,  73  Texas,  307; 
Creager  v.  Douglass,  77  Texas,  484;  International  &  G.  N.  Ry.  Co.  v. 
Arias,  10  Texas  Civ.  App.,  194,  30  S.  W.  Rep.,  447. 

The  liability  of  the  alleged  joint  tort  feasor,  the  Houston  and  Texas 
Central  Railway  Company,  was  for  the  full  amount  of  the  unliquidated 
damage  sustained  by  plaintiff,  and  it  was  clearly  established  by  plea  and 
evidence  that  the  payment  of  $1,000  made  by  that  company  and  received 
by  plaintiff  in  the  way  of  compromise,  was  in  full  settlement  of  all 
liability  by  said  company,  and  it  thus  operated  as  a  bar  to  any  further 
recovery,  constituting  a  full  accord  and  satisfaction,  and  an  obligation 
on  part  of  plaintiff  to  hold  the  Houston  and  Texas  Central  Railway 
Company  harmless.  McGehee  v.  Schafer,  15  Texas,  198;  Overton  v. 
Conner,  50  Texas,  113;  Thompson  v.  Allbright,  4  Texas  Civ.  App.,  44, 
14  S.  W.  Rep.,  1020;  Abb  v.  Railway  Co.  (Wash.  Sup.  Ct.),  68  Pac. 
Rep.,  964;  Seither  v.  Traction  Co.,  125  Pa.,  397,  17  Atl.  Rep.,  338; 
Tompkins  v.  Railway  Co.,  4  Pac.  Rep.,  1167;  Goss  v.  Ellison,  136  Mass., 
o03;  Snyder  v.  Witt  (Tenn.),  42  S.  W.  Rep.,  441;  Gunther  v.  Lee,  45 
M(l.,  60,  24  Am.  Rep.,  504;  Donaldson  v.  Carmichael  (Ga.),  29  S.  E. 
Hop.,  137;  Schramm  v.  Railway  Co.,  54  N.  Y.  Sup.,  946;  Babcock  v. 
Iron  Works,  34  Fed.  Rep.,  338;  West  C.  St.  Rv.  Co.  v.  Piper,  165  111., 
\VZ\  46  N.  E.  Rep.,  186;  Wardell  v.  McConnell,  25  Neb.,  558,  41 
X.  W.  Rep.,  548;  Amett  v.  Railway  Co.,  64  Mo.  App.,  368;  Eastman  v. 
Grant,  34  Vt.,  390;  Rodgers  v.  Cox,  50  Atl.  Rep.,  143;  Turner  ▼.  Hitch- 
cock, 20  Iowa,  310;  Hubbard  v.  Railway  Co.,  72  S.  W.  Rep.,  1073; 
Dulaney  v.  Buffam,  73  S.  W.  Rep.,  125;  Cyclopedia  Law  &  Proc.,  vol. 
1,  pp.  317-318,  wherein  the  authorities  from  nearly  every  state  in  the 
I^nion  on  tlie  proposition  involved,  are  collated  in  a  foot  note. 

If  the  evidence  tended  to  establish  any  failure  of  duty  on  part  of  the 
master,  Robertson,  to  Trammell,  as  servant,  as  for  breach  of  contract, 
the  evidence  further  showing  that  the  Houston  and  Texas  Central  Rail- 
way Company  negligently  left  the  unprotected  cars  which  occasioned 
^.he  collision,  Robertson  would  have  been  entitled  to  an  action  over 
against  said  company,  but  for  the  complete  settlement  by  plaintiff  with 
said  company,  and  his  obligation  to  hold  said  company  harmless.    Gray 
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V.  Boston  Gas  Light  Co.,  114  Mass.,  149 ;  Bishop  on  Non-contract  Law, 
sec.  535. 

The  court  should  have  granted  defendant's  motion  for  new  trials 
because  the  evidence  was  insufficient  to  establish  any  legal  liability  on 
part  of  defendant,  and  the  presumption  must  be  indulged  that  the  jury 
were  unduly  influenced  by  the  argument  of  counsel  complained  of. 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hamilton,  17  Texas  Civ.  App.,  85,  42 
S.  W.  Rep.,  358;  Planter's  Oil  Co.  v.  Mansell,  43  S.  W.  Rep.,  913;  Texas 
Mex.  Ry.  Co.  v.  Douglass,  69  Texas,  697 ;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Hannig,  91  Texas,  347;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Levy,  59  Texas,  543; 
Moss  V.  Sanger  Bros.,  75  Texas,  323.  On  insufficiency  of  evidence: 
Houston  &  T.  C.  Ry.  Co.  v.  Harris,  64  S.  W.  Rep.,  227. 

It  was  shown  by  plea  and  evidence  that  plaintiff  had,,  for  value,  fully 
released  and  obligated  himself  to  fully  protect  the  Houston  and  Texas 
Central  Railway  Company  from  any  costs  or  trouble  in  premises,  and 
it  further  appearing  that  if  the  evidence  tended  to  show  any  failure  of 
duty  on  part  of  the  master,  Robertson,  to  plaintiff,  as  servant,  it  was 
merely  in  a  failure  to  discover  the  culpable  negligence  of  said  railroad 
company  in  leaving  stationary  cars  on  track  at  night  without  any  pro- 
tection, thereby  causing  the  collision,  for  which  said  Robertson  would 
have  been  entitled  to  his  action  over  against  said,  tort  feasor  except  for 
plaintifFs  obligation  to  protect  it;  and  the  charge  was  error  on  this 
account.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hathaway,  75  Texas,  558;  Gray 
V.  Gas  Co.,  114  Mass.,  149;  Chicago  v.  Robbins,  2  Black,  418;  Bishop 
on  Non-Cont.  Law,  sec.  535;  Armstrong  Co.  v.  Clarion  Co.,  66  Pa.  St., 
218;  Portland  v.  Richardson,  54  Me.,  46;  Chesapeake  Canal  Co.  v. 
Alleghany  Co.,  67  Me.,  21;  Brooklyn  v.  Railway  Co.,  47  N.  Y.  487; 
7  Am.  &  Eng.  Ency.  of  Law,  365,  and  authorities  there  cited. 

Garden,  Senter  £  Garden,  for  appellee. — The  liability  of  the  Houston 
&  Texas  Central  Railroad  Company,  the  joint  tort  feasor  of  plaintiff  in 
error,  Robertson,  if,  indeed,  Houston  &  Texas  Central  Railroad  Company 
was  liable,  was  merely  the  liability  of  a  joint  tort  feasor,  and  with  it 
plaintiff  covenanted  not  to  sue  and  for  this  covenant  received  from  it  the 
sum  of  one  thousand  dollars,  and  plaintiff  executed  to  it  its  bond  of 
indemnity  to  hold  it  harmless  against  suit,  and  expressly  stipulated  in 
his  agreement  not  to  sue,  that  he  did  not  release  said  Houston  &  Texas 
Central  Railroad  Company,  or  its  co-defendant,  Robertson,  from  lia- 
bility because  of  the  matters  and  things  complained  of  in  his  petition, 
and  therefore  plaintiff's  agreements  with  the  Houston  &  Texas  Central 
Railroad  Company  in  no  way  affect  the  liability  of  defendant,  Robertson. 
See  note  in  58  Lawyers'  Reports  Annotated,  page  293,  under  the  case  of 
Abb  V.  Northern  Pacific  Railway  Company.  In  this  note  practically  all 
the  authorities  on  the  subject  are  collated  and  discussed. 

The  presumption  will  not  be  indulged  that  the  jury  were  unduly  in- 
fluenced by  argument,  where  the  court  instructs  the  jury  not  to  consider 
the  argument  and  admonishes  counsel  to  confine  himself  to  the  record. 
International  &  G.  N.  Ry.  Co.  v.  Reeves,  79  S.  W.  Rep.,  1099;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Johnson,  83  Texas,  632,  19  S.  W.  Rep.,  152;  Tavlor 
B.  &  H.  Ry.  Co.  V.  Warner,  31  S.  W.  Rep.,  66;  Gulf,  C.  &  S.  F.  Ry.  Co. 
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V.  McMahan,  6  Texas  Civ.  App.,  605,  26.  S.  W.  Rep.,  159 ;  Texas  &  P. 
Ry.  Co.  V.  Kingston,  68  S.  W.  Rep.,  519 ;  International  &  6.  N.  Ry.  Co. 
V.  Anchonda,  75  S.  W.  Rep.,  557;  Western  U.  T.  Co.  v.  Perry,  70  S. 
W.  Rep.,  439;  Perguson-McKinney  Dry  Goods  Co.  v.  C.  Nat.  Bank 
of  Colorado,  71  S.  W.  Rep.,  604;  Britt  v.  Burghart,  41  S.  W.  Rep., 
389;  Sherman,  S.  &  S.  Ry.  Co.  v.  Bell,  58  S.  W.  Rep.,  147;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Bell,  34  Texas  Civ.  App.,  598,  58  S.  W.  Rep., 
614. 

The  agreement  of  plaintiff  in  error  not  to  sue  Houston  &  Texas 
Central  Railroad  Company  and  to  hold  it  harmless  in  case  of  suit,  would 
not  preclude  plaintiff  in  error  from  asserting  any  right  of  action  he 
might  have  against  Houston  &  Texas  Central  Railroad  Company  because : 
(1)  even  if  plaintiff  in  error  had  any  right  of  action  (which  he  had 
not),  defendant  in  error  would  have  as  much  right  to  insure  Houston 
&  Texas  Central  Railroad  Company  against  liability  as  had  Maryland 
Casualty  Company  to  insure  plaintiff  in  error  against  liability,  and  in 
neither  case  would  any  right  of  action  of  plaintiff  in  error,  Robertson, 
be  diminished;  and  (2)  because  the  agreement  of  defendant  in  error  to 
hold  Houston  &  Texas  Central  Railroad  Company  harmless  and  to  in- 
demnify it,  was  a  joint  obligation  by  four  different  parties,  one  of  whom 
only  was  defendant  in  error,  and  if  Robertson  had  a  right  of  action 
against  Houston  &  Texas  Central  Railroad  Company  and  enforced  that 
right  by  suit,  Houston  and  Texas  Central  Railroad  Compan3r*s  right  of 
action  would  be  against  the  four  parties  who  executed  the  bond  of  in- 
demnity; and  as  appellee  was  only  one  of  the  four,  he  could  require  of 
the  other  three  a  contribution  of  three-fourths  of  any  recovery  by 
Houston  &  Texas  Central  Railroad  Company  against  him;  and  (3) 
plaintiff  in  error  and  Houston  &  Texas  Central  Railroad  Company  being 
tort  feasors,  plaintiff  in  error  had  right  of  recovery  against  Houston 
&  Texas  Railroad  Company. 

EIDSON,  Associate  Justice. — This  is  an  action  by  J.  M.  Trammell, 
defendant  in  error,  originally  brought  against  the  Houston  &  Texas 
Central  Railway  Company,  the  St.  Louis  Southwestern  Railway  Com- 
pany, and  plaintiff  in  error,  S.  A.  Robertson,  claiming  damages  for 
personal  injury  alleged  to  have  been  sustained  by  him  while  in  the 
employment  of  said  Roberi»on. 

It  was  alleged  that  on  November  9,  1902,  while  acting  as  fireman  on 
a  locomotive  in  control  of  the  said  Robertson,  a  railroad  contractor  and 
builder,  but  owned  by  the  St.  Louis  Southwestern  Railway  Company, 
and  while  riding  on  said  engine  in  the  capacity  of  fireman,  in  the  city 
of  Dallas,  on  track  owned,  used  or  controlled  by  the  said  St.  Louis  South- 
western Railway  Company  or  S.  A.  Robertson,  by  reason  of  the  negli- 
gence of  the  Houston  &  Texas  Central  Railway  Company  in  leaving 
unguarded  or  without  light  or  any  protection  some  stationary  cars  on 
said  track,  and  by  reason  of  negligence  on  the  part  of  said  Robertson  and 
his  employes  in  operating  said  engine  and  cars  attached  to  it  at  a  high 
rate  of  speed  and  without  keeping  a  safe  lookout  to  avoid  such  obstruc- 
tions on  the  track,  a  collision  occurred  between  said  engine  and  said  cars, 
immediately  prior  to  which  defendant  in  error,  having  first  discovered  the 
impending  collision,  jumped  from  said  engine  and  sustained  his  injuries. 
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After  numerous  depositions  had  been  taken  in  the  suit,  defendant  in 
error,  by  written  articles  of  agreement  entered  into  with  tiie  Houston  & 
Texas  Central  Railway  Company,  arranged  for  the  full  and  complete 
settlement  with  said  railway  company,  covering  its  full  liability  on 
account  of  said  injuries,  receiving  within  a  few  days  thereafter  $1,000  as 
a  consideration  for  such  settlement,  and  also  executed  a  receipt  for  said 
amount  and  a  bond  to  indemnify  said  railway  company  against  further 
liability. 

After  such  settlement,  defendant  in  error  filed  his  second  amended 
original  petition,  in  which  he  omitted  the  Houston  &  Texas  Central 
Railway  Company  as  a  defendant,  but  repeated  his  averments  of  negli- 
gence against  the  St.  Louis  Southwestern  Railway  Company  of  Texas 
and  S.  A.  Robertson,  and  also  charged  them  with  failure  to  furnish 
plaintiff  a  safe  place  to  work. 

The  St.  Louis  Southwestern  Railway  Company  of  Texas  and  S.  A. 
Robertson  filed  separate  answers  embracing  substantially  the  same  de- 
fenses, which  were  as  follows:  (1)  General  denial;  (2)  failure  to  use 
ordinary  care  by  keeping  a  reasonable  lookout,  which  conduced  proxi- 
mately to  his  injury;  (3)  that  subsequent  to  the  institution  of  this  suit, 
plaintiff  settled  with  the  Houston  &  Texas  Central  Railway  Company, 
one  of  the  alleged  tort  feasors,  and  was  paid  and  received  $1,000,  which 
was  accepted  as  a  "complete  indemnity  of  said  Houston  &  Texas  Central 
Railway  Company  against  the  maintenance  of  any  action  against  it  or 
any  person  whomsoever,  on  account  of  the  things  alleged  in  plaintiff's 
petition  filed  in  this  cause,^^  being  the  first  amended  original  petition 
filed  December  2,  1902,  reference  to  which  was  expressly  made  in  the 
pleadings  whereby  it  waa  charged  that  plaintiff  was  settled  with  in  full 
and  contracted  to  hold  ttie  Houston  &  Texas  Central  Railway  Company 
harmless,  and  by  reason  of  the  complete  accord  and  satisfaction  as  to 
said  tort  feasor,  plaintiff  was  estopped  and  barred  from  the  prosecution 
of  this  suit. 

The  trial  residted  in  a  verdict  and  judgment  in  favor  of  the  St.  Louis 
Southwestern  Railway  Company  of  Texas,  and  in  favor  of  the  plaintiff 
(defendant  in  error)  against  S.  A.  Robertson,  plaintiff  in  error,  for 
$1,000. 

Plaintiff  in  error's  first  assignment  of  error  is :  "The  court  erred  in 
refusing  defendant's  special  charge  number  1,  directing  a  verdict  for 
defend^t,  on  accoimt  of  the  manifest  insuflSciency  of  the  evidence  as  to 
any  n^ligence  of  this  defendant,  and  because  under  the  evidence  of 
accord  and  satisfaction,  this  defendant  was  entitled  to  a  peremptory 
instruction  in  his  favor.'' 

His  first  proposition  under  the  above  assignment  is:  "The  evidence 
as  to  any  want  of  care  on  part  of  defendant  Robertson  (unknown  to 
plaintiff)  was  manifestly  insufiicient  to  sustain  a  verdict  for  plaintiff; 
and  under  such  circumstances  the  trial  court  should  have  fixed  respon- 
sibility for  the  accident  solely  upon  defendant  Houston  &  Texas  Central 
Railway  Company,  which  was  alone  shown  to  be  liable,  and  which  com- 
pany plaintiff  obligated  himself  to  fully  protect  against  any  liability." 

The  contention  of  plaintiff  in  error  embraced  in  the  above  proposi- 
tion we  do  not  think  is  borne  out  by  the  record.    The  evidence  tends  to 
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show  that  it  was  usual  for  cars  to  be  found  on  tlie  track  where  the  cars 
were  which  were  run  into  by  the  engine  upon  which  defendant  in  error 
was  employed,  and  it  was  the  duty  of  plaintiff  in  error  to  keep  a  proper 
lookout  for  such  cars,  which  the  evidence  tends  to  show  he  failed  to  do. 

The  evidence  also  tends  to  show  that  plaintiff  in  error  was  negligent 
in  operating  the  train  at  the  time  of  the  accident  at  such  a  high  rate 
of  speed  that  it  was  impossible  to  stop  it  in  time  to  avoid  a  collision  with 
cars  that  might  be  found  on  the  track,  where  it  was  usual  for  them  to 
be  found. 

The  evidence  further  tends  to  show  negligence  upon  the  part  of 
plaintiff  in  error  in  failing  to  connect  the  engine  and  cars  with  air  brakes, 
so  as  to  enable  his  employes  to  control  the  train.  It  reasonably  appears 
from  the  testimony  that  the  engine  plaintiff  in  error  was  operating  at 
the  time  of  the  accident  was  a  light  one,  and  that  in  the  exercise  of 
ordinary  care  in  providing  a  safe  place  for  the  defendant  in  error  to 
work,  he  should  have  connected  same  with  the  cars  by  air  brakes,  which 
the  evidence  shows  was  not  done.  We  are  of  opinion  that  there  is  suffi- 
cient evidence  in  the  record  to  support  the  allegations  of  negligence  in 
defendant  in  error's  petition  against  plaintiff  in  error;  and  hence  there 
was  no  error  in  the  refusal  of  the  court  to  direct  a  verdict  for  plaintiff 
in  error  upon  the  ground  that  the  testimony  was  insufficient  to  show 
any  negligence  on  his  part. 

The  other  ground  embraced  in  said  assignment,  upon  which  plaintiff 
in  error  claims  that  the  court  below  should  have  directed  a  verdict  in 
his  favor  is,  that  the  evidence  showed  an  accord  and  satisfaction  of 
defendant  in  error's  cause  of  action  or  claim  for  damages.  Under  this 
alleged  error  plaintiff  in  error  submits  the  proposition:  "The  liability 
of  the  alleged  joint  tort  feasor,  the  Houston  &  Texas  Central  Railway 
Company,  was  for  the  full  amount  of  the  unliquidated  damage  sustained 
by  plaintiff,  and  it  was  deafly  established  by  plea  and  evidence  that  the 
payment  of  $1,000  made  by  that  company  and  received  by  plaintiff  in  the 
way  of  compromise,  was  in  full  settlement  of  all  liability  by  said  com- 
pany, and  it  thus  operated  as  a  bar  to  any  further  recovery,  constituting 
a  full  accord  and  satisfaction,  and  an  obligation  on  the  part  of  plaintiff 
to  hold  the  Houston  &  Texas  Central  Railway  Company  harmless."  It 
appears  from  the  record  that  plaintiff  in  error  introduced  the  following 
testimony  upon  this  issue: 

"H.  &  T.  C.  R.  R.  Co.,  Dallas,  Texas,  April  23,  1903.— No.  2192. 
At  sight  pay  to  the  order  of  J.  M.  Trammell  and  Carden,  Senter  ft 
Carden  ($1,000)  one  thousand  dollars,  for  full  and  final  settlement  ac- 
cording to  contract  and  bond  for  injuries  received  in  Dallas,  November 
9,  1902,  and  charge  to  proper  account.  Geo.  T.  Holman,  Claim  Agent. 
T.  W.  H.  Field,  Treas.,  H.  &  T.  C.  R.  R.  Co.,  Houston,  Texas." 

The  following  indorsements  appear  on  the  back:  "J.  M.  Trammell, 
Carden,  Senter  &  Carden. 

"Pay  to  the  order  of  any  bank  or  banker.  The  National  Bank  of 
Commerce,  of  Dallas,  Texas;  J.  D.  Estes,  Cashier. 

'O^eft  by  P.  &  M.  Natl.  Bank. 

"Paid,  April  25,  1903.  Planters  ft  Mechanics  National  Bank,  Hous- 
ton,  Texas." 
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"J.  M,  Trammell  v.  St.  Louis  Southwestern  Railway  Company  of 
Texas  et  al.  No.  21934.  In  the  District  Court  for  the  Fourteenth 
Judicial  District  of  Texas,  Dallas  County. 

^^It  is  agreed  by  and  between  the  plaintiff  in  the  above  entitled  and 
numbered  cause,  and  Houston  &  Texas  Central  Railway  Company,  de- 
fendant therein,  acting  by  and  through  their  attorney  of  record: 

'^1.  That  plaintiff  will  dismiss  this  action  as  to  said  defendant,  and 
hereby  agrees  and  covenants  never  to  make  the  matters  and  things  set 
out  and  the  circumstances  described  in  plaintiff's  petition  herein,  the 
basis  of  a  suit  against  said  defendant  in  any  court,  and  never  to  bring  or 
to  maintain  an  action  because  thereof  against  said  defendant. 

**2.  That  in  consideration  of  the  foregoing,  said  Houston  &  Texas 
Central  Railroad  Company  will,  on  or  liNefore  the  27th  day  of  April, 
1903,  pay  to  the  plaintiff  and  Carden,  Senter  &  Carden,  the  sum  of 
one  thousand  dollars. 

**3.  That  in  the  event,  in  the  further  prosecution  of  this  suit  by  the 
plaintiff  against  the  said  Houston  &  Texas  Central  Railroad  Company's 
codefendant  herein,  any  liability  should  be  charged  against  said  Houston 
&  Texas  Central  Railroad  Company  by  any  person  whatsoever,  on  ac- 
count of  the  matters  and  things  set  out  in  plaintiff's  petition  herein, 
or  as  a  result  thereof,  this  agreement  may  be  pleaded  and  shall  operate 
as  a  contract  between  the  parties  hereto  that  said  Houston  &  Texas  Cen- 
tral Railroad  Company  shall  not  be  successfully  sued,  either  by  the 
plaintiff  or  by  any  other  person,  either  by  original  suit  or  by  cross-bill  or 
cross-action,  by  either  the  plaintiffs  or  either  or  both  of  said  defendants, 
codefendants  herein,  because  of  the  injuries  sustained  by  plaintiff  as 
alleged  in  his  petition  herein,  and  as  a  complete  indemnity  of  the  said 
Houston  &  Texas  Central  Railroad  Company  against  the  successful 
maintenance  of  any  action  against  it  by  any  person  whomsoever  on  ac- 
count of  the  matters  and  things  alleged  in  plaintiff's  petition  herein;  it 
being  understood  and  agreed  that  the  plaintiff  herein  does  not  by  this  in- 
strument release  said  Houston  &  Texas  Central  Railroad  Company  or 
either  of  its  codefendants  herein,  from  liability  because  of  the  matters 
and  things  set  out  in  his  petition  herein,  but  that  in  consideration  of  the 
payment  to  him  of  the  sum  stipulated  in  paragraph  2  hereof,  he  cove- 
nants and  agrees  to  hold  harmless  said  Houston  &  Texas  Central  Railroad 
Company  from  any  legal  responsibility  because  thereof  and  as  a  result 
of  his  own  injuries  described  in  his  petition  herein,  by  whomsoever  such 
responsibility  may  be  charged,  and  to  this  effect  he  will  give  an  indemnity 
bond,  which  is  here  referred  to  for  its  full  terms. 

**4.  Said  Houston  &  Texas  Central  Railroad  Company  further  agrees 
to  pay  all  costs  that  have  accrued  herein  up  to  this  date,  in  the  event 
that  final  judgment  for  same  shall  not  be  rendered  herein  against  its 
codefendants  or  either  of  them. 

"This  23d  day  of  April,  A.  D.  1903. 

(Signed)        "H.  &  T.  C.  Ry.  Co.,  by  W.  J.  J.  Smith, 
"J.  M.  Trammell, 
"Carden,  Senter  &  Carden. 
"Witness:   W.  J.  J.  Smith.'' 
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^'J.  M.  Trammell  v.  St.  Louis  Southwestern  Railway  Company  of 
Texas,  S.  A.  Robertson  and  Houston  &  Texas  Central  Railroad  Com- 
pany. No.  21934.  Suit  pending  in  the  District  Court  of  Dallas  County, 
Fourteenth  Judicial  District  of  Texas. 

"Know  all  men  by  these  .presents  that:  whereas,  under  the  terms  of  the 
contract  this  day  made  and  entered  into  between  J.  M.  Trammell, 
plaintiff  in  the  above  entitled  cause,  and  Carden,  Senter  &  Carden,  his 
attorneys  of  record,  of  the  one  part,  and  the  Houston  &  Texas  Central 
Railroad  Company,  one  of  the  defendants  in  said  cause,  of  the  other 
part,  that  J.  M.  Trammell  is  to  dismiss  his  suit  as  against  the  said 
Houston  &  Texas  Central  Railroad  Company,  and  among  other  things, 
as  provided  in  said  contract,  is  to  give  to  the  said  Houston  &  Texas 
Central  Railway  Company  a  bond  signed  by  himself,  an9  the  individual 
members  of  the  firm  of  Carden,  Senter  &  Carden,  fully  and  in  all  re- 
spects indemnifying  the  said  Houston  &  Texas  Central  Railroad  Com- 
pany against  all  claims  and  demands  of  every  kind  and  character,  re- 
ferred to  in  said  suit,  or  growing  out  of  the  said  accident  upon  which 
said  suit  is  founded. 

"Now,  therefore,  in  consideration  of  the  said  contract,  and  of  the 
payment  of  the  sum  of  $1,000  referred  to  in  said  contract  by  the  Hous- 
ton &  Texas  Central  Railroad  Company,  to  the  said  J.  M.  Trammell,  we, 
the  said  J.  M.  Trammell,  George  A.  Carden,  E.  G.  Senter  and  Frank 
D.  Carden,  do  hereby  bind  ourselves  jointly  and  severally,  and  our  heirs, 
executors  and  administrators,  to  save  and  keep  harmless  and  fully  in- 
demnify the  said  Houston  &  Texas  Central  Railroad  Company,  against 
all  and  every  claim,  demand  and  cause  of  action  growing  out  of  the 
accident  referred  to  in  said  suit,  that  has  been  in  said  suit  asserted  or  that 
might  or  could  be  in  said  suit  asserted,  by  virtue  of  the  said  accident,  and 
the  facts  connected  therewith  by  the  plaintiff,  J.  M.  Trammell,  or  any 
other  person,  firm  or  corporation,  whether  the  same  has  been  or  may 
hereafter  be  asserted  by  either  the  plaintiff  or  any  other  person,  or  by 
the  St.  Ijouis  Southwestern  Railway  Company  of  Texas,  S.  A.  Robertson, 
Maryland  Casualty  Company,  the  Dallas  Terminal  Railway  and  Union 
Depot  Company,  or  any  other  person,  firm  or  corporation,  either  by 
intervention  or  cross-bill  in  said  suit,  or  by  any  original  suit  or  proceed- 
ing whatever,  by  either  of  the  said  persons  or  corporations,  jointly  or 
severally,  or  by  any  other  person,  firm  or  corporation,  jointly  or  severally, 
and  agree  that  we,  the  said  obligors,  jointly  and  severally  will  pay  off 
and  discharge  any  judgment  that  may  be  obtained  by  either  one  or  more 
of  the  said  persons  or  corporations  against  the  said  Houston  &  Texas 
Central  Railroad  Company,  on  account  of  the  said  accident  to  plaintiff, 
and  the  transaction  and  facts  out  of  which  the  accident  grows  and  upon 
which  suit  is  founded,  whether  such  judgment  may  be  obtained  in  said 
suit  or  in  any  other  suit  or  proceeding;  it  being  our  intention,  jointly  and 
severally,  to  fully  and  completely  and  in  every  respect  indemnify  the 
said  Houston  &  Texas  Central  Railroad  Company  absolutely  and  in  all 
events  against  any  future  judgment  or  claim  of  any  person  or  persons, 
corporation  or  corporations  whatsoever.  We  further  consent  and  agree 
and  bind  ourselves  jointly  and  severally  to  plead  said  contract  and  this 
indemnity  bond  in  an  amended  petition  upon  which  said  cause  shall  be 
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tried,  and  that  should  any  judgment  in  said  cause  or  any  other  cause  be 
rendered  against  the  Houston  &  Texas  Central  Railroad  Company,  either 
in  favor  of  the  plaintiff  or  any  other  person,  firm  or  corporation,  that 
the  said  Houston  &  Texas  Central  Railroad  Company  may  in  such  suit 
or  cause  have  and  recover  over  and  against  us  and  each  of  us  jointly  and 
severally  a  like  judgment,  to  the  end  that  it  maybe  fully  and  completely 
and  in  every  respect  indemnified. 
^TbiB  23d  of  April,  A.  D.  1903. 

(Signed)        "J.  M.  TrammiTll, 

'^Carden,  Senter  &  Carden,  by  E.  Q.  Senter, 

'^E.  G.  Senter, 

'T).  t'RANK  CaRDEN, 

'^Geo.  a.  Caeden,  by  D.  Prank  Garden/* 


f<r 


We  construe  these  instruments  in  connection  with  the  act  of  defendant 
in  error  in  dismissing  the  suit  as  to  the  Houston  &  Texas  Central  Rail- 
way Company,  as  constituting  a  release  of  that  company  from  further 
liability  to  the  defendant  in  error  on  account  of  its  participancy  in  the 
nets  of  negligence  alleged  in  his  petition;  but  that  these  instruments  do 
not  show  tfiat  defendant  in  error  released  his  cause  of  action  or  claim  for 
damages  growing  out  of  such  alleged  negligence,  nor  do  they  show  that 
he  accepted  the  $1,000  paid  by  the  Houston  &  Texas  Central  Railway 
Company  in  satisfaction  of  his  cause  of  action  oir  claim  for  damages. 

The  question  then  to  be  determined  is  whether  such  a  release  of  one 
joint  tort  feasor  operated  as  a  release  of  the  plaintiff  in  error,  another 
joint  tort  feasor.  In  our  opinion  it  does  not.  It  is  shown  by  the 
written  instruments  above  quoted  that  defendant  in  error  accepted  the 
$1,000  from  the  Houston  &  Texas  Central  Railway  Company  only  as 
part  satisfaction  of  his  cause  of  action  and  claim  for  damages,  and  that 
in  oonsideration  thereof  he  released  the  Houston  &  Texas  Central  Rail- 
way Company  only.  If  the  $i,000  had  been  accepted  by  defendant  in 
error  in  satisfaction  of  his  cause  of  action  or  claim  for  damages,  then 
it  would  have  operated  as  a  release  also  of  the  plaintiff  in  error.  It  is 
a  universal  rule  of  law  that  joint  tort  feasors  are  jointly  and  severally 
liable  to  the  injured  party,  and  he  may  sue  any  one  or  all,  at  his  elec- 
tion, but  when  he  once  receives  satisfaction  from  any  one  or  more  of 
the  joint  tort  feasors,  he  is  precluded  from  proceeding  against  the  others 
or  any  of  them.  The  essential  principle  involved  is  tiie  right  of  the 
injured  party  to  satisfaction  for  the  injuries  sustained.  If  there  is  a 
satisfaction  of  the  cause  of  action  or  claim  for  damages,  although  the 
release  is  given  to  one  or  any  number  less  than  all  of  the  joint  tort 
feasors,  it  constitutes  a  release  of  all;  but  a  part  satisfaction  can  not, 
in  morals  or  law,  constitute  full  satisfaction.  A  part  is  not  equivalent 
to  the  whole.  This  question,  so  far  as  we  have  been  able  to  ascertain, 
is  one  of  first  impression  in  the  higher  courts  of  this  state. 

The  case  of  McGehee  v.  Schaffer,  15  Texas,  198,  cited  by  plaintiff  in 
error,  simply  holds  that  a  party  can  have  but  one  satisfaction  against 
joint  trespassers,  though  he  may  bring  several  actions  and  recover 
several  judgments  against  them,  and  that  in  order  to  amount  to  a  satis- 
faction, an  accord  must  be  executed. 
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The  only  matter  decided  in  the  case  of  Overton  v.  Conner,  50  Texas, 
113,  also  cited  by  plaintiff  in  error,  is  that  an  accord  and  satisfaction, 
in  order  to  be  operative,  must  be  finally  and  fully  consummated  by  the 
parties  in  accordance  with  the  terms  and  stipulations  thereof. 

The  case  of  Thompson  v.  Albright,  14  S.  W.  Rep.,  1020,  cited  by 
plaintiff  in  error,  was  decided  by  the  Court  of  Appeals,  and  holds  that 
several  judgments  can  not  be  rendered  upon  a  complaint  for  a  joint 
trespass  and  conversion  of  personalty,  and  that  where  the  jury  found 
against  two  of  the  joint  trespassers  and  made  no  finding  as  to  the  third, 
a  judgment  could  not  be  rendered  in  his  favor.  Hence  it  will  .be  ob- 
served none  of  these  cases  is  in  point  upon  the  question  here  involved. 

In  the  case  of  City  Nat.  Bank  of  Gatesville  v.  Colgin,  51  S.  W.  Rep., 
856,  in  which  the  facts  are  not  similar  to  those  in  this  case,  but  in  which 
the  question  of  full  satisfaction  for  damages  on  account  of  injuries 
caused  by  joint  trespassers  was  involved.  Chief  Justice  Fisher,  deliver- 
ing the  opinion  of  the  court,  uses  this  language:  "The  general  rule  is 
(to  which  there  are  some  exceptions)  that  there  exists  no  right  of  con- 
tribution between  joint  trespassers  or  tort  feasors,  and  that  a  release  of 
one,  without  a  complete  satisfaction,  does  not  release  the  others.  The 
plaintiff  may  proceed  against  one  or  more  and  obtain  successive  judg- 
ments against  all,  but  is  only  entitled  to  satisfaction  once  of  his  dam- 


The  principal  case  cited  by  plaintiff  in  error  as  holding  directly  that 
a  release  of  one  joint  tort  feasor,  independent  of  the  question  of  full 
satisfaction,  releases  the  others,  is  Abb  v.  Northern  Pac.  Ry.  Co.,  68 
Pac.  Rep.  954 ;  58  Law.  Rep.  Ann.,  293,  decided  by  the  Supreme  Court 
of  Washington.  That  was  an. action  to  recover  for  personal  injuries  re- 
ceived by  the  respondent  in  a  collision  in  the  city  of  Seattle  between  a 
passenger  train  of  appellant  and  a  street  car  of  the  Grant  Street  Electric 
Railway  Company,  at  a  crossing  of  the  two  railways.  Respondent  was  a 
passenger  upon  a  street  car,  and  alleged  that  his  injuries  were  occasioned 
by  the  joint  carelessness  of  the  persons  operating  the  street  car  and  those 
operating  the  railway  train.  The  action  was  brought  against  the  appel- 
lant only.  The  trial  resulted  in  a  judgment  in  favor  of  respondent 
against  appellant  for  $1000.  The  answer  of  the  appellant  affirmatively 
alleged  that  after  the  collision  aforesaid  occurred,  for  and  in  consideration 
of  the  sum  of  $300  then  paid  to  him.  by  the  said  Grant  Street  Electric 
Railway  Company,  and  a  pass  delivered  to  him  over  its  street  railway  for 
the  period  of  one  year,  the  respondent  did  then  and  there  agree  with  the 
said  street  railway  company  to  release,  and  did  fully  and  finally  and  for- 
ever release  and  discharge  the  said  street  railway  company  and  the  appel- 
lant from  any  and  all  damage  and  claim  of  damage  done  to  his  person 
and  pi'operty,  and  from  any  and  all  claims  whatsoever  growing  out  of 
said  collision,  which  said  agreement  was  in  words  and  figures  as  follows, 
to  wit: 

^Tor  and  in  consideration  of  the  sum  of  $300  in  hand  paid,  and  a 
pass  over  the  Grant  Street  Electric  Railway  for  the  period  of  one  year, 
I,  the  undersigned,  do  hereby  release  and  discharge  the  Grant  Street 
Electric  Railway  Company  from  any  and  all  damages  done  to  me  in  my 
person  or  property  in  the  late  collision  between  a  car  of  the  Grant  Street 
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Electric  Railway  Company  and  a  train  of  the  Northern  Pacific  Railway 
Company.  This  agreement  is  not  to  be  taken  or  considered  as  a  release 
of  any  damages  which  the  undersigned  may  have  against  the  Northern 
Pacific  Railway  Company/' 

It  was  further  alleged  in  said  answer  that  by  reason  of  said  agree- 
ment the  appellant  was  fully  released  and  discharged  from  all  liability 
in  the  premises^  and  that  respondent  was  estopped  from  maintaining 
the  action.  The  respondent  replied,  admitting  the  receipt  of  $300  and 
a  pass  for  one  year  from  the  street  railway  company,  and  that  he  ex- 
ecuted the  release  set  out  in  the  answer  and  delivered  the  same  to  said 
street  railway  company.  He  further  alleged  that  said  payment  and 
said  pass  were  given  to  respondent  in  partial  satisfaction  only  of  his 
damages  suffered  in  said  collision,  as  was  understood  by  said  street  rail- 
way and  respondent  at  the  time,  and  that  it  was  not  the  intention  on 
the  part  of  either  said  respondent  or  said  street  railway  company  to  in 
any  manner  release  or  discharge  respondent's  cause  of  action  or  to  sur- 
render, any  claim  for  damages  that  he  might  have  against  appellant. 
The  court  at  some  length  reviews  a  number  of  decisions  upon  the  ques- 
tion, and  concludes  as  follows :  '^t  will  thus  be  seen  that  there  is  some 
conflict  in  authority,  but  we  -believe  it  is  manifest  from  the  foregoing 
that  th^  decided  weight  of  authority  in  this  country  is  to  the  effect  that 
such  release  as  is  shown  in  this  case  operates  to  discharge  all  who  par- 
ticipated in  the  joint  tort.  It  is  true,  it  has  been  held,  and  doubtless 
correctly,  that  a  mere  agreement  not  to  sue  one  is  not  a  release  of  the 
others,  but  when  an  injured  party  makes  an  estimate  of  the  amount  of 
damages  he  is  willing  to  receive  from  one,  and  accepts  such  sum  with 
the  agreement  that  it  shall  fully  release  and  discharge  the  one  making 
the  payment,  we  think  it  is  more  than  a  mere  agreement  not  to  sue.  It 
is  a  release  of  his  cause  of  action  in  consideration  of  a  satisfaction,  and 
there  is  scarcely  any  dispute  among  the  authorities  that  where  there  is 
an  absolute  release  of  one,  it  operates  to  release  all  tort  feasors  who  par- 
ticipate in  the  act." 

We  do  not  concur  in  the  conclusion  arrived  at  in  that  decision.  While 
it  is  true  there  is,  to  some  extent,  a  conflict  in  the  decisions  upon  this 
question,  some  holding  directly  as  is  held  in  this  case^  that  a  release  of 
one  joint  tort  feasor,  independent  of  the  question  of  full  satisfaction,  re- 
leases all,  in  our  opinion  the  weight  of  authority  and  the  sounder  rea- 
son favor  the  doctrine  that  the  instrument  relied  upon  to  operate  as  a 
release  of  the  joint  tort  feasors  not  included  within  its  terms  must 
show  a  release  of  the  cause  of  action  or  a  full  satisfaction  of  the  claim 
for  damages.  Mr.  Cooley,  in  his  valuable  work  on  Torts,  second  edi- 
tion, page  159,  after  discussing  the  case  of  Brown  v.  Wooten,  Cro.  Jac, 
73,  Yelv.,  67,  which  holds  a  release  of  one  joint  tort  feasor  a  release  of 
all,  uses  this  language: 

'This  case  has  been  followed  in  England,  but  except  in  Virginia  and 
Rhode  Island  it  has  not  met  with  favor  in  this  country.  It  was  ex- 
pressly disapproved  by  the  Supreme  Court  of  New  York  when  presided 
over  by  Chief  Justice  Kent,  and  was  pronounced  by  him  to  be  a  de- 
parture from  the  earlier  English  decisions.  The  rule  laid  down  by  that 
eminent  jurist,  and  which  has  since  been  generally  followed  in  this 
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country,  is,  that  the  party  injured  may  bring  separate  suits  against  the 
wrongdoers  and  proceed  to  judgment  in  each,  and  that  no  bar  arises  as 
to  any  of  them  until  satisfaction  is  received." 

In  the  case  of  Lovejoy  v.  Murray,  3-  Wall.,  1,  18  Law  Ed.,  129,  the 
Supreme  Court  of  the  United  States  holds  that  a  judgment  against  a 
joint  trespasser  is  not  a  bar  to  an  action  against  another  joint  tres- 
passer, unless  the  judgment  is  satisfied;  that  nothing  short  of  ^'satis- 
faction or  its  equivalent"  will  amount  to  a  good  plea  in  bar.  After 
reviewing  a  great  number  of  decisions  upon  the  question  as  to  whether 
a  part  satisfaction  by  one  joint  tort  feasor  would  release  the  others. 
Justice  Miller,  delivering  the  opinion  of  the  court,  says: 

**If  we  turn  from  this  examination  of  adjudged  cases  which  largely 
preponderate  in  favor  of  the  doctrine  that  a  judgment  without  satis- 
faction is  no  bar,  to  look  at  the  question  in  the  light  of  reason,  that 
doctrine  commends  itself  to  us  still  more  strongly.  The  whole  theory 
of  the  opposite  view  is  based  upon  technical,  artificial  and  unsatisfactory 
reasoning." 

And  again :  'TBut  in  all  such  cases,  what  has  the  defendant  in  such 
second  suit  done  to  discharge  himself  from  the  obligation  which  the  law 
imposes  upon  him  to  make  compensation?  His  liability  must  remain 
in  morals  and  on  principle  until  he  does  this.  The  judgment  against 
his  cotrespasser  does  not  affect  him,  so  as  to  release  him  on  any  equit- 
able consideration.  It  may  be  said  that  neither  does  the  satisfaction  by 
his  cotrespasser,  or  a  release  to  his  cotrespasser,  do  this;  and  that  is 
true.  But  when  the  plaintiff  has  accepted  satisfaction  in  full  for  the 
injury  done  him,  from  whatever  source  it  may  come,  he  is  so  far  affected 
in  equity  and  good  conscience  that  the  law  will  not  permit  him  to  re- 
cover again  for  the  same  damages.  But  it  is  not  easy  to  see  how  he  is 
so  affected  until  he  has  received  full  satisfaction,  or  that  which  the  law 
must  consider  as  such.  We  are  therefore  of  opinion  that  nothing  short 
of  satisfaction  or  its  equivalent  can  make  good  a  plea  of  former  judg- 
ment in  trespass  offered  as  a  bar  in  an  action  against  another  joint 
trespasser,  who  was  not  a  party  to  the  first  judgment." 

Some  of  the  decisions  seem  to  make  a  difference  between  a  trespass 
upon  property  and  one  upon  the  person,  holding  that  in  the  former 
class  of  cases,  the  amount  of  damages  being  the  subject  of  proof  and 
computation,  a  release  of  one  joint  tort  feasor  does  not  necessarily  re- 
lease the  other;  but  in  the  latter  class  of  cases,  the  amount  of  damages 
not  being  the  subject  of  proof  and  computation,  but  resting  mostly  in 
the  discretion  of  the  court  and  jury,  any  sum  received  by  the  injured 
party  from  one  of  the  wrongdoers  should  be  considered  full  compensa- 
tion for  the  injury  sustained.  We  are  unable  to  perceive  the  soundness 
of  this  doctrine.  The  object  and  purpose  of  a  suit  in  either  class  of 
cases  is  t©  recover  satisfaction  for  the  injury  sustained,  and  not  simply 
to  render  certain  the  amount  of  the  damages. 

We  heartily  concur  in  the  following  language  used  by  the  court  in 
Lovejoy  v.  Murray,  supra,  in  discussing  a  case  holding  the  doctrine  re- 
ferred to:  "If  the  only  object,  or  indeed  the  principal  object,  in  ob- 
taining a  judgment  in  trespass  was  to  render  certain  the  extent  of 
plaintiff's  injuries,  or  the  amount  of  damages  which  would  compensate 
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for  those  injuries,  we  might  be  able  to  comprehend  the  force  of  this 
logic.  But  as  it  is  the  purpose  of  the  law,  and  the  main  purpose  for 
which  courts  of  justice  are  instituted,  to  procure  satisfaction  for  these 
injuries,  we  do  not  see  the  sequence  in  the  reasoning  of  the  learned 
judge.*' 

We  regard  the  case  of  Louisville  &  E.  Mail  Co.  v.  Barnes,  Admr.,  79 
S.  W.  Rep.,  261,  decided  by  the  Court  of  Appeals  of  Kentucky,  cited 
by  defendant  in  error,  as  being  directly  in  point  upon  the  question  here 
involved,  and  as  being  a  correct  enunciation  of  the  principle  that  should 
control  in  reference  to  the  character  of  releases  now  under  consider- 
ation.   The  facts  in  that  case,  concisely  stated,  are  as  follows: 

On  the  night  of  the  12th  of  July,  1901,  Clara  R.  Barnes  lost  her  life 
by  drowning  in  the  Ohio  River  at  Owensboro,  Ky.  The  young  lady, 
together  with  other  persons,  embarked  early  in  the  night  on  an  ex- 
cursion boat  of  the  Marsden  Company,  called  the  Fawn,  with  two  barges 
attached,  for  a  pleasure  trip  up  the  Ohio  River  to  Rockport,  Ind.,  and 
return.  On  the  return,  the  proof  showed  that  the  barges  were  properly 
and  securely  fastened  to  the  wharfboat  with  a  rope  attaching  the  Pawn 
to  the  bank  or  shore,  to  keep  her  from  swinging  out  into  the  stream.  In 
this  situation  there  was  no  space  between  the  barges  and  the  wharf- 
boat.  The  passengers  left  the  barges  by  stepping  down  fifteen  or  six- 
teen inches  onto  the  front  of  the  wharfboat.  After  a  number  of  the 
passengers  had  disembarked,  the  deceased,  Clara  Barnes,  in  attempt- 
ing to  make  this  step  from  the  barge  to  the  wharfboat,  fell  between 
them  and  was  drowned.  The  proof  showed  that  this  separation  was 
caused  by  one  of  the  boats  of  appellant  coming  into  the  wharfboat  '*head 
on,'*  striking  the  wharfboat  at  the  upper  end,  thereby  forcing  the  sepa- 
ration at  the  place  and  time  she  made  her  step;  that  this  was  an  im- 
proper and  negligent  landing  of  appellant's  boat. 

The  suit  was  against  both  companies,  the  Louisville  &  Evansville 
Mail  Company  and  the  Marsden  Company,  the  appellee  charging  joint 
and  concurrent  negligence,  but  just  before  the  trial  dismissed  without 
prejudice  his  petition  as  against  the  Marsden  Company,  and  proceeded 
with  the  trial  against  the  appellant.    The  court  in  the  opinion  say: 

'^The  most  serious  question  involved  in  this  case  grows  out  of  an 
issue  made  by  amended  answer,  which  was  filed  during  the  trial  in  the 
lower  court,  in  which  it  was  in  substance  alleged  that  the  appellee  had, 
in  consideration  of  $1000  paid  to.  him  by  the  Marsden  Company,  dis- 
missed his  action  against  the  Marsden  Company,  this  appellant's  joint 
tort  feasor,  and  had  accepted  the  $1000  in  satisfaction  of  his  cause  of 
action,  that  he  had  no  further  right  to  prosecute  his  action  against  this 
appellant.  This  was  traversed  by  the  appellee,  and  the  proof  intro- 
duced upon  this  question  showed  the  following  state  of  facts:  The 
president  of  the  Marsden  Company,  prior  to  the  convening  of  the  court 
when  the  trial  was  had,  desired  to  avoid  further  litigation  of  the  mat- 
ter, and  authorized  the  attorneys  for  the  Marsden  Company  to  endeavor 
to  bring  about  a  settlement  and  compromise  of  the  litigaj;ion  in  so  far 
as  it  was  concerned,  and  authorized  them  to  pay  as  much  as  $1000,  if 
it  took  that  much  to  effect  a  compromise,  and  placed  this  money  in  the 
VoL  XXXVII.  Civil— 6. 
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bank  subject  to  the  order  of  its  attorneys.  These  attorneys  approached 
the  attorneys  for  appellee  and  made  a  proposition  for  a  compromise  and 
eventually  offered  the  $1000.  The  attorneys  for  the  appellee  refused, 
stating  that  while  they  believed  that  the  Marsden  Company  was  possibly 
not  liable  for  any  negligence^  at  least  they  believed  its  negligence  was 
not  as  great  as  that  of  appellant  company,  yet  they  were  afraid,  if  they 
accepted  this  compromise  settlement,  appellee^s  right  to  prosecute  the 
action  against  the  appellant,  their  joint  tort  feasor,  would  be  barred. 
Thus  matters  stood  until  six  or  seven  days  after  verdict  and  judgment 
against  appellant,  when  the  attorneys  for  the  Marsden  Company  paid 
the  attorneys  for  the  appellee  this  money,  and  they  immediately  entered 
a  credit  upon  the  judgment  against  the  appellant  for  this  amount  of 
$1000.  We  are  convinced  from  all  the  proof  in  the  case  that  there  was 
an  understanding  between  the  attorneys  for  the  Marsden  Company  and 
the  appellee's  attorneys  prior  to  the  trial  that  this  amount  was  to  be 
offered  and  accepted,  and  the  Marsden  Company  was  to  be  released  and 
the  case  dismissed  as  against  it,  and  that  the  dismissal  was  in  con- 
formity with  this  understanding. 

^^The  question  to  be  determined  is  whether  this  operated  as  a  release 
of  the  appellant,  it  being  a  joint  tort  feasor.  Our  opinion  is  that  if 
the  appellee  had  accepted  this  $1000  in  satisfaction  of  his  cause  of  ac- 
tion or  claim  for  damages,  then  it  would  have  operated  as  a  release  and 
a  bar  to  any  other  proceeding  against  appellant  on  account  thereof. 
But  it  is  shown  by  the  proof,  without  contradiction,  that  it  was  accepted 
as  only  part  satisfaction  and  a  release  of  the'  Marsden  Company,  but  not 
in  satisfaction  of  his  cause  of  action  and  claim  for  damages.'^ 

The  court  then  reviews  and  discusses  a  number  of  decisions  holding 
the  contrary  view,  and  then  uses  the  following  language:  "The  sole 
reason  given  in  these  opinions  for  the  rule  as  stated  is,  that  it  is  to 
prevent  the  injured  party  from  receiving  more  than  one  compensation 
or  satisfaction  for  his  injury.  We  are  unable  to  understand  why  a  part 
satisfaction  and  release  of  one  tort  feasor  can  be  considered  as  a  complete 
satisfaction  of  his  claim  for  damages,  and  operate  as  a  bar  in  his  cause 
of  action  against  the  other  tort  feasors.  There  can  be  no  good  reason 
for  this.  The  collection  of  part  satisfaction  from  one  tort  feasor  is  a 
benefit  to  the  others.  Under  the  law,  there  is  no  right  of  contribution 
existing  between  tort  feasors.  The  law  does  not  look  with  favor  upon 
wrongdoers,  and  they  are  unlike  obligors  in  an  ordinary  contract,  where 
the  right  of  contribution  is  given.  The  law  ought  not  to  be  that  the 
release  of  one  tort  feasor  by  his  making  a  partial  satisfaction  for  the 
wrong  done,  should  operate  as  a  release  of  the  other  wrongdoers.  The 
law  looks  with  favor  upon  compromises  and  settlements.  It  is  not  the 
intention  of  the  law  to  force  people  into  litigation  and  prevent  settle- 
ments out  of  court.  To  uphold  the  rule  contended  for  by  appellant, 
such  a  result  would  follow.  If  ten  persons  commit  a  joint  tort  and 
injure  a  person  to  the  extent  of  $1000,  and  if  nine  of  them  recognize 
that  fact,  and  were  willing  to  pay  $100  each  for  the  purpose  of  remuner- 
ating the  injured  party,  and  to  avoid  the  expense  and  annoyance  of 
litigation,  and  the  tenth  man  refuses  to  pay  his  $100,  according  to  ap- 
pellant the  injured  party  could  not  accept  the  $900  in  part  satisfaction 
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and  sue  the  stubborn  tenth  man.  He  would  plead  the  settlement  as  a 
satisfaction  and  a  bar.  Such  a  construction  of  the  law  would  be  un- 
reasonable and  unjust.  All  that  such  a  person  should  be  allowed  to 
take  advantage  of  would  be  to  require  that  in  any  judgment  that  should 
be  rendered  against  him^  it  should  be  rendered  for  one  satisfaction  of 
the  claim  for  damages  less  any  sums  that  might  have  been  paid  by  his 
joint  tort  feasors  as  a  partial  satisfaction/' 

Further,  our  courts  hold  that  where  a  release  is  given  to  one  of  sev- 
eral joint  and  several  obligors  and  reservation  of  rights  against  other 
obligors  is  made,  such  other  obligors  are  not  released  entirely,  but  are 
responsible  for  their  proportionate  share  of  the  obligation.  Bates  v. 
Wills  Point  Bank,  32  S.  W.  Rep.,  339.  We  know  of  no  good  reason 
why  a  distinction  should  be  made  in  favor  of  joint  trespassers.  In  dis- 
cussing the  question,  the  Supreme  Court  of  the  United  States  in  Love- 
joy  V.  Murray,  supra,  say:  "This  is  now  generally  admitted  to  be  the 
true  rule  on  this  subject  in  cases  of  persons  jointly  and  severally  liable 
on  contracts,  and  no  reason  is  perceived  why  joint  trespassers  should  be 
placed  in  a  better  condition.'* 

The  release  by  defendant  in  error  of  the  Houston  &  Texas  Central 
Bailway  Company  did  not  operate  to  release  the  plaintiff  in  error,  but 
he  was  entitled  to  have  the  amount  received  from  that  company  de- 
ducted from  the  entire  amount  defendant  in  error  was  entitled  to  by 
reason  of  the  injuries  received  by  him  through  the  concurrent  negli- 
gence of  plaintiff  in  error  and  the  Houston  &  Texas  Central  Bailway 
Company;  and  this  he  was  given  by  the  charge  of  the  court  below,  and 
as  plaintiff  in  error  would  be  liable  for  full  compensation  for  such  in- 
juries, if  sued  alone,  and  would  not  be  entitled  to  contribution  against 
his  joint  tort  feasor,  he  derived  a  benefit  by  such  credit. 

The  plaintiff  in  error  under  his  first  assignment  of  error  submits  the 
following  subsidiary  proposition:  "If  the  evidence  tended  to  establish 
any  failure  of  duty  on  the  part  of  the  master,  Robertson,  to  Trammell 
as  servant  as  for  breach  of  contract,  the  evidence  further  showing  that 
the  Houston  &  Texas  Central  Railway  Company  negligently  left  the 
unprotected  cars  which  occasioned  the  collision,  Robertson  would  have 
been  entitled  to  an  action  over  against  said  company,  but  for  the  com- 
plete settlement  by  plaintiff  with  said  company,  and  his  obligation  to 
hold  said  company  harmless." 

This  proposition  is  not  embraced  in  or  authorized  by  the  assignment 
of  error  under  which  it  is  submitted,  and  therefore,  is  not  entitled  to 
be  considered  by  this  court.  But  we  are  of  opinion  the  principle  of  law 
embodied  therein  is  not  applicable  in  this  character  of  case.  There 
being  evidence  tending  to  show  plaintiff  in  error  to  be  an  active  wrong- 
doer, he  would  not  be  entitled  to  contribution  as  against  the  other  joint 
tort  feasor.  City  Nat.  Bank  v.  Colgin,  61  S.  W.  Rep.,  856 ;  Kempner 
V.  Wallis,  2  App.  Civ.  Cas.  (Willson),  525;  Texas  &  P.  Ry.  Co.  v. 
Dougherty,  4  id.,  233;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Nass,  57  S. 
W.  Rep.,  910.  However,  if  although  in  law  both  parties  be  liable  as 
WTongdoerB  to  the  injured  party,  one  of  them  took  no  part  in  the 
wrongful  act,  and  had  no  notice  of  it  in  time  to  guard  against  it,  he 
would  be  entitled  to  contribution  and  indemnity  as  against  the  active 
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wrongdoer.     San  Antonio  Oas  Co.  v.  Singleton,  59  S.  W.  Bep.,  920; 
Cooley  on  Torts,  pp.  166-168. 

Plaintiff  in  error  by  his  third  assignment  of  error  complains  of  the 
action  of  the  court  in  giving  in  his  general  charge  the  following  in- 
struction : 

^^If  you  find  that  the  plaintiff  was  injured  on  account  of  the  failure 
of  the  agents  and  employes  of  the  Houston  &  Texas  Central  Bailway 
Company  to  use  ordinary  care,  if  you  find  they  did  fail  to  use  ordinary 
care,  by  leaving  the  string  of  oars  upon  the  track,  and  that  such  failure 
on  tiie  part  of  said  company,  if  any,  was  also  the  proximate  cause  of  the 
injury  to  plaintiff,  then  you  will  find  for  defendant  S.  A.  Robertson; 
but  if  you  find  from  the  evidence  that  the  plaintiff,  while  in  the  exer- 
cise of  ordinary  care  for  his  own  safety,  was  injured  by  the  failure  of 
both  the  agents  of  the  Houston  &  Texas  Central  Railroad  Company 
and  those  of  the  defendant  Robertson  to  exercise  ordinary  care,  if  they 
did  so  fail ;  that  is  to  say,  if  you  find  that  plaintiff  was  injured  by  the 
concurring  negligence  of  defendant  Robertson's  servants  and  those  of 
the  Houston  &  Texas  Central  Railroad  Compfmy,  if  any,  without  fault 
on  his  part,  you  will  find  for  the  plaintiff  subject  to  the  following  in- 
structions.'* 

There  was  no  error  in  giving  this  charge,  as  the  pleadings  and  evi- 
dence fully  authorized  it. 

In  his  fourth  assignment  of  error  plaintiff  in  error  complains  of  the 
argument  of  counsel  for  defendant  in  error  before  the  jury,  in  which 
he  stated  that  the  defendant  Robertson  was  not  present  or  interested 
in  the  result  of  this  case,  and  that  the  Maryland  Casualty  Company 
was  alone  interested  and  represented  by  counsel.  If  this  argument 
constituted  error  at  all,  it  was  cured  by  the  instruction  of  the  court 
below  to  the  jury  not  to  consider  the  same  and  the  admonition  to  coun- 
sel by  the  court  to  keep  within  the  record. 

The  fifth  and  sixth  assignments  of  error  relate  to  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  verdict  of  the  jury.  As  in 
effect  already  stated,  we  are  of  opinion  the  evidence  is  amply  sufficient 
to  sustain  the  verdict  and  judgment. 

The  seventh  assignment  of  error  complains  of  the  following  instruc- 
tion given  by  the  court  to  the  jury:  "The  burden  of  proof  is  on  the 
plaintiff  to  show  by  a  preponderance  of  the  evidence  that  he  was  in- 
jured by  the  negligence  in  whole  or  in  part  of  defendant  Robertson; 
that  is  to  say,  by  either  the  negligence  of  said  defendant,  or  by  his  neg- 
ligence concurring  with  negligence  on  the  part  of  the  Houston  &  Texas 
Central  Railway  Company."  This  was  a  proper  charge  in  view  of  the 
pleadings  and  evidence  in  this  case,  and  hence  we  overrule  this  as- 
signment. 

There  being  no  reversible  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused  by  the  Supreme  Court,  written  opinion,  Robert- 
son V.  Trammell,  98  Texas,  364. 
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F.  J.   MOBENO  ET  AL.   V.   B.   B.   SpENOEB  AND  BbOTHEB. 

Decided  November  2,  1904. 

1.^-lEeehaiiio's  Lien— Homeitead— Kegiitratlon. 

A  written  contract  for  mechanic's  lien  on  the  homestead,  duly  acknowl- 
edged and  registered,  was  sufficient  to  secure  the  lien,  though  the  notes  for 
the  indebtedness,  referred  to  in  the  contract,  were  not  also  acknowledged  and 
recorded. 

8.— Same. 

A  written  contract  duly  acknowledged,  for  mechanic's  lien  on  the  home- 
stead, m^  be  properly  foreclosed  as  against  the  makers,  though  not  duly 
recorded. 

8.^-Meolianio's  Lien— HomeiteaA— Contrao^-Xntnality. 

A  contract  for  mechanic's  lien  on  the  homestead  is  sufficient  to  support 
the  lien  for  material,  etc.,  furnished  thereunder,  though  the  claimant  did  not 
bind  himself  by  the  contract  so  to  furnish  it. 

4^— Charge— Burden  of  Proof— Establishing  Satisfactorily. 

On  the  issue  whether  a  wife  acknowledged  a  contract,  properly  certified  by 
the  notary,  for  a  mechanic's  lien  on  the  homestead,  an  instruction  that  defend- 
ants must  establish  the  fact  that  she  did  do  so  by  evidence  ^'dearly  convincing" 
and  "to  your  satisfaction  clearly,"  was  erroneous. 

Appeal  from  the  District  Court  of  Palls.  Tried  below  before  Hon. 
Sam  B.  Scott. 

The  third  assignment  of  error  was  as  follows :  *The  couri;  erred  in 
overruling  defendant's  ninth  special  exception  to  plaintiff's  petition, 
to  the  effect  that  the  contracts  sued  upon  appear  upon  their  faces  to 
be  ex  pari;e  promises  on  the  part  of  defendants  only,  and  not  the  bind- 
ing mutual  contracts  contemplated  by  the  mechanic's  lien  statute; 
wherefore  the  plaintiffs  acquired  no  lien  upon  the  homestead  of  the 
defendants  by  reason  of  such  contract." 

W.  E.  Rogers  and  J.  W.  Spivey,  for  appellant. — The  mechanic's  lien 
contracts  declared  upon  being  statutory  mechanic's  liens,  as  distinguished 
from  constitutional  mechanic's  liens,  it  was  necessary  tiiat  the  plaintiffs 
should  allege  compliance  with  all  the  statutory  provisions  relating  thereto, 
among  which  are  that  the  contract  shall  be  signed  and  acknowledged  by 
the  husband  and  wife  and  shall  be  recorded  in  a  certain  place  within  a 
certain  time;  and  it  appearing  from  plaintiffs'  allegations  that  the  two 
$200  notes  and  the  $75  note  declared  upon  were  a  part  of  the  $400  con- 
tract and  the  $75  contract  respectively,  and  the  matter  pertaining  to  a 
homestead,  defendants'  special  exception  should  have  been  susfiiined. 
Batts'  Civ.  Stat.,  art.  3304;  Bosley  v.  Pease,  22  S.  W.  Bep.,  516,  518; 
Cameron  v.  Marshall,  65  Texas,  8 ;  Lippincott  v.  York,  86  Texas,  279 ; 
Bhodes  v.  Jones,  64  S.  W.  Bep.,  699, 

In  order  to  fix  and  secure  a  lien  upon  the  homestead  for  lumber  and 
material  furnished  for  improvements  upon  the  same,  it  shall  be  neces- 
sary for  the  person  who  furnishes  the  material,  before  the  same  is  fur- 
nished, to  make  and  enter  into  a  contract  in  writing,  setting  forth  the 
terms  thereof;  and  plaintiffs  failing  to  show  any  contract  in  writing 
binding  them  to  do  any  act  or  thing,  but  only  showing  the  unilateral 
contract  of  the  defendants,  said  exceptions  should  have  been  sustained. 
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Bev.  Stat,  art.  3304;  Lyon  v.  Ozee,  66  Texas,  97;  Bosley  v.  Pease,  22  S. 
W.  Bep.,  617;  Beese  v.  Corlew,  60  Texas,  71. 

It  appearing  from  the  record  that  the  materialman's  notes  were  not 
attached  to  what  are  called  the  lien  contracts,  but  are  separate  instru- 
ments, and  it  also  appearing  from  all  the  facts  and  circumstances  that 
said  notes  are  a  part  of  their  corresponding  lien  contracts,  it  was  neces- 
sary, imder  the  mechanic's  lien  statute,  that  such  notes,  as  well  as  the 
lien  contracts,  should  have  been  recorded  in  order  to  fix  and  secure 
the  lien. 

The  use  of  the  words  "clear  and  convincing'^  and  "to  your  satis- 
faction clearly,'*  and  the  charges  as  a  whole,  exacted  a  higher  degree 
of  proof  by  tiie  defendants  than  is  required  in  an  issue  of  this  char- 
acter. Prather  v.  Wilkens,  68  Texas,  187,  190;  Moore  v.  Stone,  36  S.  W. 
Bep.,  909-10;  Wallace  v.  Berry,  83  Texas,  328,  330;  Bider  v.  Hunt,  6 
Texas  Civ.  App.,  240;  Missouri  Pac.  By.  v.  Bartlett,  81  Texas,  42,  44; 
Missouri  K.  &  T.  By.  v.  Kemp,  30  S.  W.  Bep.,  1117;  Sparks  v.  Dawson, 
47  Texas,  138,  144;  Mock  v.  Hatcher,  43  S.  W.  Bep.,  30-31;  Pace  v. 
Mortg.  Co.,  17  Texas  Civ.  App.  510. 

Rice  &  Bartlett,  for  appellee. — It  appearing  from  the  uncontradicted 
facts  as  shown  by  this  record  that  the  plaintiffs  held  and  owned  a  valid 
vendor's  lien  as  represented  by  the  note  for  $50,  and  it  further  appear- 
ing from  the  undisputed  facts  that  the  defendants,  prior  to  the  delivery 
of  the  material,  executed,  acknowledged  and  delivered  to  plaintiffs  their 
written  contract  liens  on  the  premises  in  controversy  to  the  amount 
of  $400  and  $60  respectively,  for  material  to  be  thereafter  furnished  to 
defendants,  and  that  plaintiffs  furnished  to  defendants  material  to  the 
amount  for  which  foreclosure  was  had  and  which  was  used  in  making 
said  improvements,  and  it  further  appearing  that  no  issue  as  to  the 
homestead  rights  was  made  by  the  pleadings  and  no  claim  therefor  set 
up  or  asserted  by  the  defendants,  the  judgment  of  the  lower  court  was 
correct  in  foreclosing  the  liens  upon  said  premises^  and  defendants  are 
concluded  therebv.  Beer  v.  Thomas,  13  Texas  Civ.  App.,  35;  York  v. 
Carlisle,  19  Texas  Civ.  App.,  271 ;  Samuel  Cupples  W.  W.  Co.  v.  Hill, 
59  S.  W.  Bep.,  318;  Marley  v.  McAnelly,  17  Texas,  660;  Bamey  v.  Alii- 
son,  64  Texas,  700;  Texas  &  P.  By.  Co.  v.  Black,  23  Texas  Civ.  App., 
119;  Heil  v.  Martin,  70  S.  W.  Bep.,  430. 

The  court  did  not  err  in  overruling  defendants'  exceptions,  contained 
in  their  trial  amendment,  to  the  allegations  of  plaintiffs'  trial  amend- 
ment, because,  first,  such  objections  could  not  be  raised  or  set  up  by 
trial  amendment  but  only  by  way  of  supplemental  answer;  second,  be- 
cause the  allegations  of  plaintiffs'  trial  amendment  taken  in  connection 
with  plaintiffs'  original  petition  show  and  allege  a  strict  compliance 
with  all  the  statutory  provisions  relating  to  mechanic's  liens;  and,  third, 
because  plaintiffs'  suit  being  one  upon  an  express  contract  in  writing 
signed  and  acknowledged  as  required  by  law,  it  was  not  necessary  as 
between  the  original  contractor  and  owner  to  file  and  record  said  con- 
tracts. Warner  E.  Mfg.  Co.  v.  Maverick,  88  Texas,  489;  Martin  v. 
Boberts,  57  Texas,  568;  Contreras  v.  Haynes,  61  Texas,  105;  Jones  v. 
Parker,  67  Texas,  80;  Strang  v.  Pray,  89  Texas,  525;  Lippencott  v. 
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York,  86  Texas,  276;  Meyers  v.  Wood,  96  Texas,  71;  Farmers  &  M. 
Nat.  Bank  v.  Taylor,  91  Texas,  80. 

Where  one  party  to  a  contract  signs  it  and  the  other  accepts  and  fully 
performs  his  part  of  the  contract  the  one  failing  to  sign  is  as  fully  bound 
as  if  he  had  signed  it,  and  is  entitled  to  the  same  benefits  as  if  he 
had  signed.  Pioneer  S.  &  L.  Co.  v.  Paschal,  12  Texas  Civ.  App.,  615; 
Campbell  v.  McFadin,  71  Texas,  31 ;  Martin  v.  Roberts,  57  Texas,  568. 
Art.  3304,  Bevised  Statutes,  only  provides  that  the  owner  and  wife 
shall  sign  the  contract. 

The  court  did  not  err  in  refusing  to  give  defendants'  special  charge 
on  the  burden  of  proof  as  to  the  issue  raised  by  them  as  complained  of  in 
appellants^  ninth  assignment  of  error,  nor  in  charging  the  jury  as  to 
the  quantum  and  degree  of  proof  required  to  overcome  the  certificate 
of  the  notary  public,  as  complained  of  in  appellants'  tenth  assignment  of 
error,  because,  the  certificate  of  the  officer  being  regular  on  its  face 
was  conclusive  as  to  the  facts  certified  in  the  absence  of  any  allegation 
of  duress  or  fraud  in  which  the  grantees  participated  or  of  which 
they  had  notice;  and,  second,  because  the  presumption  in  favor  of  the  reg- 
ularity of  the  certificate  and  its  truth  can  not  be  overcome  by  loose 
and  inconclusive  evidence  nor  by  the  testimony  of  the  grantors,  but  the 
certificate  imports  such  verity  as  is  accorded  to  the  acts  of  a  judicial 
officer,  and  to  impeach  it  the  evidence  must  be  clear  and  convincing. 
Freiberg  v.  DeLamar,  7  Texas  Civ.  App.,  269;  Miller  v.  Yturria,  69 
Texas,  549;  Texas  L.  &  L.  Co.  v.  Blalock,  76  Texas,  85;  Bexar  B. 
Co.  V.  Heady,  21  Texas  Civ.  App.,  155 ;  Schneider  v.  Ferguson,  77  Texas, 
672;  Howland  v.  Blake,  97  U.  S.,  624;  1  Bncy.  Law  &  Pro.  623,  624; 
1  Am.  &  Eng.  Ejic.  Law,  659-561. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellees  against  appel- 
lant to  foreclose  a  vendor's  lien  and  two  mechanic's  lien  contracts  on  a 
certain  house  and  lot  described  in  plaintiffs'  petition,  in  Marlin,  Falls 
County,  Texas.  The  plaintiffs  were  dealers  in  lumber  and  builders'  mate- 
rial, and  the  contract  was  executed  by  Moreno  and  his  wife,  his  coappel- 
lant,  for  the  lumber  and  material  that  went  into  the  erection  of  the 
building  on  the  lot  in  question. 

It  appears  from  the  facts  contained  in  plaintiff's  petition  that  the 
property  was  the  homestead  of  the  appellants  at  the  time  that  the  con- 
tract for  material  was  executed.  The  judgment  in  the  trial  court  was 
in  favor  of  the  plaintiffs  for  the  debts  represented  by  the  contracts,  and 
for  a  foreclosure  of  the  lien  on  the  property  in  controversy. 

The  appellants'  brief  contains  assignments  of  error  which  assert  the 
proposition  that  the  contract  lien  foreclosed  by  the  judgment  was  illegal, 
because  the  notes  called  for  in  the  contract  were  not  acknowledged  and 
recorded,  together  with  the  contract.  The  terms  of  the  written  con- 
tract fixed  a  lien  upon  the  property  in  question  to  secure  the  amount 
of  the  material  furnished,  which  amount  the  contract  states  is  evidenced 
by  two  certain  promissory  notes,  stating  their  amount.  This  written 
contract,  if  properly  acknowledged,  was  properly  recorded,  but  the  notes 
called  for  in  the  contract,  although  signed,  were  not  acknowledged  and 
recorded. 
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We  overrule  these  assignments,  first,  because  an  acknowledgment 
and  registration  of  the  contract  was  all  that  was  necessary,  if  such  a 
lien  as  evidenced  by  this  contract  was  required  to  be  recorded  as  pro- 
vided for  in  the  statute;  second,  the  contract  as  sought  to  be  foreclosed 
between  the  original  parties  to  it  was  sufficient  of  itself,  if  properly  exe- 
cuted, to  create  a  lien  upon  the  homestead  without  the  necessity  of  its 
registration. 

We  also  overrule  the  appellant's  third  assignment  of  error.  We  do 
not  think  that  the  question  there  raised  is  well  taken. 

The  court  correctly  refused  the  special  instructions  requested  by  ap- 
pellants. The  only  issue  submitted  by  the  trial  court,  which  is  com- 
plained of  in  appellant's  tenth  assignment  of  error,  is  as  follows : 

"The  only  question  submitted  to  you  for  your  consideration  is  whether 
or  not  Mrs.  Lena  Moreno  acknowledged  the  instrument  introduced  in 
evidence  before  you  bearing  date  January  23,  1901,  before  the  notary 
J.  M.  Jolly.  If  you  believe  from  the  evidence  before  you  that  she  did 
not  appear  before  said  ofiicer  and  acknowledge  said  instrument,  you 
will  simply  say  by  your  verdict,  TVe  the  jury  find  that  Mrs.  Lena  Mo- 
reno did  not  appear  before  J.  M.  Jolly  and  acknowledge  the  contract 
bearing  date  January  23,  1901,'  and  sign  the  same  by  your  foreman.  If 
you  find  under  the  evidence  that  she  did  appear  before  said  oflBcer  and 
acknowledge  the  same,  as  stated  in  said  certificate,  then  you  will  say  by 
your  verdict,  *We  the  jury  find  that  Mrs  Lena  Moreno  did  appear  be- 
fore said  oflBcer  and  acknowledge  said  instrument,  as  shown  by  the  cer- 
tificate,' and  sign  the  same  by  your  foreman.  You  are  the  exclusive 
judges  of  the  fact  proven,  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  the  testimony.  In  this  connection,  however,  you 
are  charged  that  in  order  to  find  that  she  did  not  appear  before  said 
officer  the  evidence  must  be  clearly  convincing  to  your  minds  that  she 
did  not  so  appear.  The  burden  to  establish  that  fact  rests  upon  the  de- 
fendants, and  unless  they  have  shown  to  your  satisfaction  clearly  that 
she  did  not  appear  before  said  officer,  you  will  find,  as  per  instructions 
above  given,  that  she  did  so  appear  and  acknowledge  said  instrument." 

This  charge  is  presented  under  the  issues  raised  by  the  pleadings  and 
evidence  to  the  effect  that  the  contract  creating  the  lien  upon  the  home- 
stead for  the  material  furnished  by  the  appellees 'was  not  acknowledged 
by  the  wife,  Mrs.  Moreno.  There  is  confiicting  evidence  of  both  parties 
upon  this  issue,  and  the  question  here  presented  is  similar  to  that  raised 
in  Wheelock  v.  Cavitt,  91  Texas,  679.  The  trial  court  was  correct  in 
placing  the  burden  of  proof  upon  the  appellants  to  establish  the  fact 
that  Mrs.  Moreno's  acknowledgment  was  not  in  fact  taken,  and  that 
she  did  not  appear  before  the  officer  for  that  purpose;  but  the  court 
erred  in  instructing  the  jury  that  the  evidence  establishing  this  defense 
must  be  clear  and  convincing,  and  that  it  must  be  clearly  sho^^Ti  to  the 
satisfaction  of  the  jury  that  such  fact  was  established.  This  issue,  like 
any  other  that  arises  in  any  civil  suit,  is  only  necessary  to  be  established 
by  a  preponderance  of  the  evidence;  and  for  the  error  in  the  charge  of 
the  court  in  this  respect,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Jonathan  Miles  et  al.  v:  Coleman  National  Bank. 

Decided  November  2,  1904. 

1.— Tmit  Deed— Conitniotion. 

A  deed  of  trust  made  to  a  bank  to  indemnify  it  against  attorney's  fees 
and  costs  which  might  be  incurred  by  reason  of  a  bond  given  by  such  bank 
in  a  pending  garnishment  suit,  held  to  cover  such  costs  and  fees  in  a  subse- 
quent suit  in  which  the  bank  was  involved  by  reason  of  having  given  such  bond. 

S.— Admlniitration— PTetentation  of  Claim. 

The  maker  of  a  trust  deed,  given  as  indemnity  against  liability  of  the 
beneficiary  incurred  in  the  interest  of  the  maker,  having  conveyed  the  prop- 
erty to  another  before  his  death,  his  estate  had  no  interest  therein  which  re- 
quired presentation  of  the  claim  in  the  administration  proceedings  before  sale 
by  the  trustee  under  the  powers  conferred  by  the  deed. 

Appeal  from  the  District  Court  of  Tom  Green.  Tried  below  before 
Hon.  J.  W.  Timmins. 

Jenkins  &  McCartney,  for  appellant. — A  deed  of  trust  executed  to 
indemnify  a  party  against  loss  in  one  suit  can  not  be  enforced  to  indemni- 
fy said  party  against  loss  in  another  and  different  suit.  That  bond  execu- 
ted by  the  Purcell  Bank  to  Houghton  was  ultra  vires:  Seligman  v. 
Bank,  2  Nat.  Bank  Cases,  198;  Norton  v.  Bank,  3  Nat.  Bank  Cases, 
568. 

ITie  claim  of  the  Coleman  National  Bank  against  the  estate  of  R.  S. 
Bowen  should  have  been  presented  to  the  administratrix  for  allowance 
because  the  statute  so  requires.  Sogers  v.  Watson,  81  Texas,  403; 
Tiboldi  V.  Palms,  34  Texas  Civ.  App.,  318;  Gillaspie  v.  Murray,  66 
S.  W.  Rep.,  253;  Texas  Loan  Agency  v.  Dingee,  33  Texas  Civ.  App., 
118;  Robertson  v.  Paul,  16  Texas,  472. 

It  was  necessary  to  present  this  account  to  Bowen's  administratrix 
because  the  mori;gage  did  not  acknowledge  an  existing  indebtedness,  but 
only  a  contemplated  possible  indebtedness,  and  Bowen  never  having 
acknowledged  such  indebtedness  his  administratrix  should  have  had  an 
opportunity  to  pass  upon  the  same. 

Though  Bowen  had  sold  the  lots,  the  claim  should  have  been  presented 
to  his  administratrix  because  he  had  given  a  warranty  deed  to  said 
lots  ^^against  anyone  claiming  under  him.'^  The  appellee  is  claiming  un- 
der him,  and  if  its  title  is  good  appellant  may  recover  a  judgment  against 
Bowen's  estate  on  said  warranty.  That  Bowen^s  estate  was  insolvent 
when  the  administration  was  closed  does  not  prove  that  it  is  now 
insolvent.  His  heirs  through  him  may  have  inherited  a  very  valuable 
estate  by  reason  of  the  death  of  his  father  or  mother,  or  other  relative, 
since  his  death.  The  homestead  exemption  may  have  rendered  his 
estate  insolvent  at  the  time  his  wife  closed  the  administration,  but  the 
death  of  the  wife  or  the  abandonment  of  the  homestead  may  have  ren- 
dered his  estate  very  valuable.  He,  Bowen,  may  have  held  judgments 
for  large  amounts  against  insolvents  who  have  since  become  solvent. 
In  many  other  ways  the  estate  of  Bowen,  though  insolvent  when  the 
administration  was  closed,  may  have  become  solvent  in  less  than  four 
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years  after  his  death.  Had  this  account  been  presented  to  the  admin- 
istratrix and  by  her  disallowed  and -not  thereafter  established  by  suit, 
the  heirs  of  Bowen  could  never  have  become  liable  on  his  warranty  by 
reason  of  such  alleged  indebtedness. 

Jos.  Sjtence  and  F.  L.  Snodgrass,  for  appellee. — ^The  authorities  are 
uniform,  and  to  the  effect  that  the  Coleman  National  Bank  having  re- 
ceived the  $1400  by  reason  of  the  letter  of  guarantee  executed  by  Bowen 
to  it  and  having  appropriated  the  same  in  discharge  of  the  indebtedness 
of  Bowen  could  not  have  urged  ultra  vires  against  the  enforcement  of 
the  obligation  as  between  it  and  the  Purcell  National  Bank;  having 
received  these  benefits  it  could  not  repudiate  on  the  ground  of  ultra 
vires.  17  Am.  &  Eng.  Ency.  Law,  789  and  notes.  Bowen  having  re- 
ceived the  $1400  by  reason  of  the  execution  of  the  indemity,  the  Coleman 
National  Bank,  having  in  good  faith  performed  its  part  of  the  contract, 
can  not  defeat  the  obligation  by  pleading  a  want  of  power  in  the  bank 
to  enter  into  the  contract.  Bond  v.  Terrell  Cotton  &  W.  Mfg.  Co.,  82 
Texas,  310;  Bushnell  v.  Bank,  1  National  Bank  cases,  794. 

The  attorneys*  fees  and  costs  incurred  and  paid  out  by  the  Coleman 
National  Bank  were  directly  covered  by  the  terms  of  the  deed  of  trust 
in  the  light  of  the  oral  evidence  explaining  the  terms  of  the  said  deed 
of  trust. 

In  the  case  of  Sogers  v.  Watson,  81  Texas,  403,  it  is  held  that  the 
power  of  sale  under  a  mortgage  of  this  kind  is  not  revoked  by  the  death 
of  the  maker  except  in  so  far  as  it  may  be  rendered  inoperative  by 
reason  of  our  probate  statute.  We  submit  in  this  case  that  E.  S.  Bowen 
having  sold  this  land  upon  which  he  had  executed  the  deed  of  trust 
long  prior  to  his  death  without  reservation  of  right  of  lien  thereon, 
as  said  by  the  Supreme  Court  in  the  case  of  Hanrick  v.  Gurley,  93 
Texas,  461 ;  "it  is  settled  by  decisions  of  this  court  that  as  all  the  title 
of  the  deceased  had  been  passed  away  prior  to  his  death  nothing  re- 
mained in  his  estate  subject  to  the  orders  of  the  Probate  Court,  and  that 
the  equities  of  redemption  of  the  purchasers  could  not  be  foreclosed  in 
this  manner  [that  is  by  sale  in  Probate  Court]  and  that  the  purchaser 
under  such  an  attempted  foreclosure  acquired  no  title  whatever.** 

The  power  of  sale  in  a  trust  deed  is  not  revoked  by  the  grantor's  death 
where  after  execution  of  the  deed  he  disposed  of  his  interest  in  the 
property.  The  fact  that  the  debt  secured  by  the  trust  deed  is  barred 
by  limitation  does  not  preclude  the  exercise  of  the  power  of  sale  in  the 
deed.  Mott  v.  Maris,  29  S.  W.,  Rep.,  825;  Gillaspie  v.  Murray,  66 
S.  W.  Sep.,  253;  National  Ex.  Bank  v.  Jackson,  33  S.  W.  Rep.,  278. 

The  validity  of  the  debt  as  against  a  subsequent  purchaser  of  the 
land  of  the  decedent  prior  to  his  death  is  not  affected  by  failure  to 
present  same  and  have  same  allowed  by  the  Probate  Court,  nor  is  the 
right  to  the  establishment  of  the  said  debt  and  foreclosure  of  the  lien 
on  the  property  affected  by  failure  to  so  present  same.  Williams  v. 
Lumpkins,  74  Texas,  604. 

It  has  been  held  by  the  Supreme  Court  of  this  state  that  the  holder 
of  a  lien,  as  against  a  subsequent  purchaser,  where  it  does  not  seek  a 
personal  judgment  against  the  maker  of  the  debt,  has  the  right  to  sue 
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the  subeequent  pmchaser  and  foreclose  his  lien  when  the  establishment 
of  his  debt  and  the  foreclosure  of  his  lien  is  the  only  relief  sought.  We 
submit  that  this  holding  from  necessity  renders  the  sale  by  the  trustee 
herein  valid.  The  authorities  are  uniform  that  when  the  mortgagor  has 
parted  with  his  title  to  the  property,  neither  he,  nor  his  assignees  in 
bankruptcy,  nor  his  heirs,  nor  his  personal  representatives,  are  necessary 
parties  to  a  proceeding  in  court  to  foreclose.  See  Wiltsie  on  Mortgage 
Foreclosures,  sec.  118,  pp.  137,  138,  and  numerous  authorities  there 
cited;  Buchanan  v.  Monroe,  22  Texas,  537. 

FISHEH,  Chief  Justice. — This  is  a  suit  by  appellee,  as  plaintiff 
in  court  below,  in  trespass  to  try  title  to  recover  certain  lots  in  the 
town  of  San  Angelo.  The  case  was  tried  before  the  court  and  judgment 
rendered  in  favor  of  appellee.  The  conclusions  of  fact  and  law  found 
by  the  trial  court  are  as  follows : 

'Trior  to  February,  1895,  E.  S.  Bowen  was  cashier  of  the  Coleman 
National  Bank.  While  he  was  cashier  of  said  bank  Jonathan  Miles  had 
sold  to  one  Houghton,  in  the  Indian  Territory,  certain  cattle,  and  said 
Houghton  owed  said  Miles  the  sum  of  $1400.  Blum  had  brought  suit 
in  said  territory  against  said  Miles  and  had  served  a  writ  of  garnish- 
ment on  said  Houghton  for  the  money  due  Miles.  Bowen,  as  cashier 
of  said  Coleman  National  Bank,  being  desirous  of  obtaining  said  money, 
executed  to  the  Bank  of  Purcell,  I.  T.,  a  guarantee  to  said  Bank  of  Pur- 
cell,  that  if  said  Purcell  Bank  would  execute  to  said  Houghton  a  bond 
of  indemnity  to  said  Houghton  to  hold  him  harmless  in  event  he  paid 
said  money  to  Bowen,  then  said  Coleman  National  Bank  would  in- 
demnify said  Bank  of  Purcell.  The  said  Bank  of  Purcell  executed  said 
bond  of  indemnity  to  said  Houghton,  and  the  said  Houghton  paid  said 
sum  of  $1400  to  the  said  Bowen,  and  said  amount  of  $1400  was  applied 
by  said  Coleman  National  Bank  to  the  indebtedness  of  said  Bowen  and 
the  said  Miles  to  said  Coleman  Bank.  Blum  prosecuted  said  suit  against 
Miles  and  said  Houghton,  as  garnishee,  to  judgment.  At  the  time  of 
said  judgment  said  Houghton  was  insolvent  and  died  insolvent,  and 
Blum  realized  nothing  from  Houghton  or  his  estate.  Blum  then  brought 
suit  against  the  Purcell  Bank  to  recover  $1400  paid  by  Houghton 
through  said  bank  to  Bowen,  alleging  conspiracy  between  said  bank 
and  Houghton  and  Miles  to  defraud  said  Blum. 

'The  Purcell  Bank  called  on  the  Coleman  National  Bank  to  make 
good  their  obligation  of  indemnity  made  by  said  Bowen  as  cashier  of 
said  Coleman  Bank.  The  said  Coleman  Bank  thereupon  employed  at- 
torneys and  incurred  necessary  expense  in  the  defense  of  said  last  men- 
tioned suit  to  the  amount  of  $362.76,  and  said  suit  was  decided  in  favor 
of  the  Purcell  Bank.  On  the  21st  day  of  February,  1895,  R.  S.  Bowen 
executed  to  the  Coleman  National  Bank  a  bond  of  indemnity,  reciting 
that  ^Whereas,  said  Coleman  National  Bank  has  made  for  me  a  certain 
bond  required  in  a  certain  suit  of  L.  &  H.  Blum  v.  J.  Miles  et  al.,  filed 
at  Ardmore,  Indian  Territory,  and  in  order  to  indemnify  said  bank 
against  any  loss  on  account  of  possible  costs,  attorney's  fees,  interest  or 
damages  the  bank  may  have  to  pay  by  reason  of  signing  said  bond.' 
Said  deed  of  trust  included  with  other  property  the  lots  sued  for. 
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Bowen  at  the  time  said  bond  was  executed  had  ceased  to  be  cashier  of 
said  Coleman  Bank.  In  the  suit  of  Blum  v.  Purcell  Bank^  the  said 
Bowen  testified  by  deposition,  and  so  far  as  the  evidence  shows  made 
no  protest  against  the  bank  fighting  said  suit.  In  1895  the  said  Jona- 
than Miles  delivered  to  the  said  Bowen,  while  cashier  of  the  said  Cole- 
man Bank,  a  large  amount  of  collateral  as  security  for  indebtedness 
owing  by  said  Miles  to  said  bank  and  other  parties,  and  which  indebted- 
ness the  said  Bowen  was  surety  for.  Under  the  evidence,  I  am 
unable  to  say  what  became  of  a  large  part  of  said  collateral,  but  the  evi- 
dence shows  that  Miles  has  no  account  from  the  Coleman  bank  showing 
in  what  way  a  large  part  of  said  collateral  was  disposed  of  or  applied. 

**E.  S.  Bowen  died  in  November,  1899,  and  administration  was  had 
on  his  estate.  Prior  to  Bowen's  death  he  conveyed  the  lots  involved  in 
this  suit  to  the  Citizens  National  Bank  of  San  Angelo,  and  said  bank 
conveyed  same  to  defendant  Mrs.  Lillie  B.  Miles.  Bowen's  estate  was 
insolvent,  and  administration  on  same  was  closed  prior  to  the  sale  of  the 
lots  in  suit  under  the  deed  of  trust  made  by  said  Bowen  to  said  Coleman 
Bank.  Said  deed  of  trust  and  the  claim  of  said  bank  against  Bowen 
was  never  presented  to  the  administrator  of  Bowen's  estate  for  allowance 
or  approval ;  less  than  four  years  had  elapsed  from  the  time  of  Bo\(:en*s 
death  to  the  date  of  foreclosure  under  said  deed  of  trust.  R.  H.  Alex- 
ander, who  was  the  tnistee  in  said  deed  of  trust  of  said  Bowen  to  said 
Coleman  Bank,  refused  to  act,  and  said  bank  appointed  Joseph  Spence, 

Jr.,  as  substitute  trustee,  who  on  the day  of  September,  1903,  on 

the  first  Tuesday  in  said  month,  sold  the  lots  sued  for  in  this  suit.  Said 
sale  was  in  all  things  regular  and  the  said  Coleman  Bank  now  holds  the 
title  executed  by  said  Spence  as  trustee  at  said  sale.  It  was  agreed  that 
R.  S.  Bowen  was  the  common  source. 

"Conclusions  of  Law. — Under  the  deed  of  trust  introduced  in  evi- 
dence, the  said  Bowen  was  liable  to  the  said  Coleman  Bank  for  expenses 
incurred  in  defending  the  said  suit  of  L.  &  H.  Blum  v.  Purcell  Bank, 
said  suit  having  grown  out  of  and  arisen  from  the  suit  of  Blum  v.  J. 
Miles  as  principal  and  Houghton  as  garnishee.  Bowen  having  parted 
with  the  title  to  the  land  in  suit  during  his  lifetime  and  his  estate  being 
insolvent,  there  was  no  necessity  to  present  the  claim  of  said  Coleman 
Bank  to  said  estate,  and  the  administration  having  closed  on  said  estate 
prior  to  the  sale  under  said  trust  deed,  the  deed  of  said  Joseph  Spence 
under  said  deed  of  trust  conveyed  title  to  said  lots,  and  the  said  Coleman 
bank,  having  acquired  the  title  conveyed  at  said  trustee's  sale,  is  en- 
titled to  recover  in  this  suit.*' 

There  being  evidence  in  the  record  to  support  these  conclusions,  they 
are  adopted  and  approved  by  this  court. 

Appellant's  first  assignment  of  error  complains  of  the  action  of  the 
court  in  holding  that  the  expenses  paid  by  the  Coleman  National  Bank 
in  defending  the  suit  of  L.  &  H.  Blum  v.  Purcell  National  Bank,  was  a 
debt  secured  by  the  deed  of  trust  executed  by  Bowen  to  the  Coleman 
Bank  on  the  land  in  controversy.  It  is  unnecessary  that  we  should  state 
the  terms  of  the  deed  of  trust  upon  this  subject,  as  we  are  of  the  opinion 
that  the  court  correctly  construed  it,  in  connection  with  the  evidence 
bearing  on  the  subject,  that  it  did  embrace  the  items  and  expenses  for 
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which  the  land  was  sold  under  the  deed  of  trusty  at  which  sale  the 
Coleman  National  Bank^  the  appellee  herein,  became  the  purchaser. 
Under  this  assignment  tiie  appellants  have  a  statement  in  tiieir  brief 
that  the  bond  executed  by  the  Purcell  National  Bank  to  Houghton  was 
ultra  vires.  This  question  is  not  presented  by  assignment,  and  there- 
fore we  are  not  required  to  pass  upon  it. 

Appellant's  second  and  last  assignment  of  error  is  as  follows : 

"The  court  erred  in  holding  that  R.  S.  Bowen,  having  parted  with 
title  to  the  land  in  this  suit  during  his  lifetime,  there  was  no  necessity 
to  present  the  claim  of  said  Coleman  Bank  to  the  administrator  of  said 
estate,  it  appearing  from  the  undisputed  evidence  in  this  cause  that  R. 
S.  Bowen,  who  executed  the  deed  of  trust  under  which  the  plaintiffs 
claim  the  land  in  controversy,  died  subsequent  to  the  execution  of  said 
deed  of  trust,  to  wit,  on  November  2,  1899.  That  his  estate  was  duly 
administered  in  said  Coleman  County,  Texas,  and  that  said  administra- 
tion was  closed  on  the  15th  day  of  July,  1901 :  that  said  Bowen  on  the 
22d  day  of  February,  1896,  executed  to  the  Citizens  National  Bank, 
under  which  appellant  claims,  a  special  warranty  deed  to  said  land,  and 
that  less  than  four  years  had  elapsed  after  the  death  of  Bowen  before 
the  sale  of  the  land  in  controversy  by  the  trustee  in  said  deed  of  trust." 

We  think  the  conclusion  reached  by  the  trial  court  upon  this  subject 
was  correct.  At  the  time  the  deed  of  trust  was  foreclosed,  and  the 
Coleman  National  Bank  became  the  purchaser,  the  estate  of  Bowen  had 
no  interest  in  the  property,  as  Bowen  had  sold  it  to  the  vendor  of  appel- 
lant long  prior  to  the  time  of  his  death.  His  death  did  not  abate  the 
lien  created  by  the  deed  of  trust,  and  his  estate  not  being  interested  in 
the  property  in  question,  it  would  not  interfere  with  the  policy  of  the 
administration  of  the  probate  law  so  far  as  concerned  his  estate,  that  the 
claim  or  the  trust  lien  should  not  have  been  presented  to  the  adminis- 
trator of  his  estate  for  allowance. 

We  find  no  error  in  the  record,  and  the  judgment  is  aflBrmed. 

Writ  of  error  refused. 


International  &  Great  Northern  Railroad  Company  v. 
H.  C.  Hubbs. 

Decided  November  2,  1904. 

Iw^-Oarrler  of  Passenffers— Heffllffence. 

An  instruction  that  failure  of  a  railroad  company  to  provide  the  windoi^^- 
sashes  on  its  car  with  reasonably  safe  fastenings  was  negligence  held  erroneous. 

8j— Same— Degree  of  Care. 

A  charge  holding  carriers  of  passengers  bound  to  use  the  highest  degree 
of  care  in  transporting  them  which  a  person  of  the  highest  degree  of  care  and 
prudence  would  use  under  like  circumstances  was  objectionable  in  emphasizing 
the  degree  of  care  required  if  not  as  requiring  a  higher  degree  of  care  than  does 
the  law;  but  is  not  made  ground  tor  reversal. 

Appeal  from  the  District  Court  of  Comal.    Tried  below  before  Hon. 
L.  W.  Moore. 
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8.  R.  Fisher,  J.  H.  J'allichet,  and  N.  A.  Siedman,  for  appdlant — 
The  court  erred  in  the  3d  paragraph  of  its  charge  in  attempting  to 
state  the  degree  of  care  due  by  defendant  to  plaintiff,  because  said  por- 
tion of  the  charge  imposes  upon  defendant  the  duty  of  exercising  a 
higher  degree  of  care  than  is  authorized  by  law.  Houston  E.  &  W.  T. 
By.  Co.  V.  Greer,  22  Texas  Civ.  App.,  6;  International  &  6.  N.  Ry. 
Co.  V.  Welch,  86  Texas,  203;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Higby,  26  S. 
W.  Rep.,  737;  McCarty  v.  Railway  Co.,  21  Texas  Civ.  App.,  676;  Inter- 
national &  G.  N.  Ry.  Co.  V.  Halloren,  63  Texas,  46. 

The  coyrt  erred  in  said  paragraph  of  its  charge,  because  the  same, 
in  effect,  advises  the  jury  that  any  failure  on  the  part  of  defendant  to 
provide  its  coach  windows  with  reasonably  safe  fastenings  and  to  keep 
them  in  said  condition  would  be  negligence,  without  regard  to  the  exer- 
cise of  due  care  by  defendant.  Houston  E.  &  W.  T.  Ry.  Co.  v.  Norris, 
41  S.  W.  Rep.,  708;  International  &  G.  N.  Ry.  Co.  v.  Welch,  86  Texas, 
204. 

H.  Henne  and  0.  T.  Brown,  for  appellee. — ^The  use  of  the  expression, 
*Tiighest  degree  of  care,**  and  other  expressions  equivalent  thereto,  in 
charging  the  jury  as  to  the  care  required  of  carriers  of  passengers,  has 
been  repeatedly  sanctioned  and  approved  by  the  Supreme  Court  of  Texas 
and  our  Courts  of  Civil  Appeals.  Houston  &  T.  C.  Ry.  Co.  v.  Gorbett, 
49  Texas,  673;  Gulf,  C.  &  S;  P.  Ry.  Co.  v.  Brown,  4  Texas  Civ.  App., 
437;  23  S.  W.  Rep.,  618. 

Under  the  facts  and  circumstances  in  evidence  in  this  case,  the  occur- 
rence in  question  raised  a  prima  facie  presumption  of  negligence  on  the 
part  of  defendant.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Smith,  74  Texas,  279; 
Mexican  Cent.  Ry.  Co.  v.  Lauricella,  87  Texas,  281 ;  McCray  v.  G.,  H. 
&  S.  A.  Ry.  Co.,  89  Texas,  172;  St.  Louis  S.  W.  Ry.  Co.  v.  Parks,  97 
Texas,  131;  Och  v.  M.,  K.  &  T.  Ry.  Co.,  130  Mo.,  27;  36  Law.  Rep., 
Ann.,  442;  Kird  v.  N.  0.  &  N.  W.  Ry.  Co.,  60  Law.  Rep.,  Ann.  (Ija.), 
727;  Gleeson  v.  Va.  Midland  Ry.  Co.,  140  U.  S.,  436;  36  L.  Ed.,  468; 
White  V.  Boston,  etc.,  Ry.  Co.,  144  Mass.,  404. 

EIDSON,  Associate  Justice. — This  was  an  action  brought  by  ap- 
pellee against  appellant  to  recover  $6000  for  alleged  personal  injuries. 
Appellee  alleged  that  on  October  12,  1902,  while  en  route  from  his  home 
at  San  Marcos  to  San  Antonio,  and  while  he  was  a  passenger  on  one  of 
appellant's  trains,  and  while  said  train  was  passing  through  Comal 
County,  a  window  sash  in  one  of  the  cars  of  said  train  "was  in  and  by 
the  negligence  of  defendant  caused  to  fall,  and  did  fall  with  force  and 
violence  upon  and  against  the  arm  of  plaintiff,  catching  his  arm  between 
the  falling  sash  and  the  sill  of  that  window,*'  thereby  injuring  him. 

Appellant  answered  by  general  demurrer,  a  general  denial,  and  plea 
of  contributory  negligence.  The  trial  resulted  in  a  verdict  and  judg- 
ment for  appellee  in  the  sum  of  $300. 

Appellant's  first  assignment  of  error,  submitted  as  a  proposition,  is 
as  follows:  "The  court  erred  in  the  third  paragraph  of  its  charge,  in 
attempting  to  state  the  degree  of  care  due  by  defendant  to  plaintiff. 
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because  said  portion  of  the  charge  imposes  npon  the  defendant  the  duty 
of  exercising  a  higher  degree  of  care  than  is  authorized  by  law/' 

The  paragraph  of  the  court's  charge  complained  of  in  this  assign- 
ment of  error  is  as  follows :  "The  defendant  company  owed  a  duty  to 
said  plaintiff  to  use  the  highest  degree  of  care  in  transporting  him  as  a 
passenger  in  a  safe  manner,  which  a  person  of  the  highest  degree  of  care 
and  prudence  would  use  under  like  circumstances.  It  is  required  as  a 
duty  to  use  the  same  degree  of  care  in  providing  its  appliances  for  this 
purpose,  which  term  embraces  the  window  sash  and  its  fastenings,  shall 
be  reasonably  safe  and  kept  in  that  condition,  and  any  failure  or  omis- 
sion to  do  so  in  these  particulars  is  negligence." 

We  are  of  opinion  that  that  part  of  the  above  instruction  is  erroneous 
which  instructs  the  jury,  in  effect,  as  matter  of  law,  that  any  failure  or 
omission  by  defendant  company  to  provide  its  window  sashes  with  rea- 
sonably safe  fastenings,  and  to  keep  them  in  that  condition,  is  negli- 
gence. The  question  as  to  whether  such  failure  or  omission  would  con- 
stitute negligence  should  have  been  submitted  to  the  jury. 

We  are  also  of  opinion  that,  while  it  might  not  be  reversible  error,  it 
is  objectionable  to  charge  the  jury  that  a  raUroad  company  owes  to  its 
passengers  the  duty  to  use  the  highest  degree  of  care  in  transporting 
them  "which  a  person  of  the  highest  degree  of  care  and  prudence  would 
use  under  like  circumstances."  The  language  quoted,  if  not  requiring 
a  higher  degree  of  care  than  the  law,  constitutes  such  a  repetition  upon 
the  question  of  the  degree  of  care  required  to  be  used  by  the  railroad 
company  as  might  be  calculated  to  mislead  the  jury.  This  court  has 
held  that  it  is  not  error  to  charge  the  jury  that  it  is  the  duty  of  a  rail- 
road company,  in  the  management  of  its  trains,  to  exercise  the  highest 
degree  of  care  for  the  safety  of  its  passengers,  but  this  is  suflBcient,  with- 
out repeating  or  emphasizing  the  degree  of  care  required.  Houston  & 
T.  C.  Ry.  Co.  V.  George,  60  S.  W.  Rep.,  313. 

The  appellant  has  other  assignments  of  error  relating  to  the  giving 
of  other  instructions  by  the  court,  and  the  refusal  to  give  special  in- 
structions asked  by  it.  We  are  of  opinion  that,  in  view  of  the  evidence 
in  this  case,  there  was  no  error  in  such  action  of  the  court. 

We  are  also  of  the  opinion  that  there  was  no  error  in  the  admission 
of  the  evidence  set  out  in  defendant's  bills  of  exception  numbers  1  and  2. 

We  overrule  all  assignments  of  error  except  the  first,  which  is  sus- 
tained. 

For  the  errors  indicated  above,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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San  Antonio  &  Aransas  Pass  Railway  Company  v. 
Richard  Stevens. 

Decided  November  2,  1904. 

l.~Charge— Assumed  Bisk. 

A  charge  announcing  a  correct  principle  of  the  law  of  risks  assumed  by 
a  servant  held  applicable  where  assumed  risk  was  pleaded  as  a  defense  to 
an  action  for  personal  injuries  and  the  question  whether  the  evidence  was 
sufficient  to  support  the  defense  was  one  of  the  principal  issues  in  the  case. 

8.— Bailways— Fellow  Servants— Hand  Car. 

The  operation  of  a  hand  car  is  within  the  purview  of  article  4560f,  Sayles' 
Civil  Statutes,  which  makes  railways  liable  for  damages  sustained  by  an  em- 
ploye while  engaged  in  the  operation  of  its  cars,  locomotives  or  trains  by  reason 
of  the  negligence  of  any  other  employe,  regardless  of  whether  or  not  they  are 
fellow  servants. 

8.— Personal  Injuries— Hegligenoe  of  Viee-Prinolpal— BeooTery  by  Employe- 
Proximate  Cause. 

Plaintiff,  a  member  of  a  bridge  gang,  who  in  obedience  to  the  orders  of 
the  foreman  was  operating  a  hand  car  in  ignorance  of  the  fact  that  a  regular 
train  was  then  due,  did  not  assume  the  risks  incident  thereto,  and  where  the 
proximate  cause  of  his  injury  was  the  negligence  of  the  foreman  in  running  the 
hand  car  on  the  time  of  a  passenger  train,  he  can  recover  for  injuries  received 
l^  slipping  and  falling  while  helping  to  move  the  hand  car  off  the  track  in 
time  for  the  train  to  pass,  provided  he  was  not  himself  guilty  of  contributory 
negligence. 

4.— Proximate  Cause. 

The  proximate  cause  of  an  event  is  that  which,  in  a  natural  and  continuous 
sequence  unbroken  by  any  new  independent  cause,  produces  that  event  and 
without  which  the  event  would  not  have  occurred. 

0.— Xaster  and  Servant— Orders  of  Xaster-ODuty  of  Servant— Question  for  Jury. 
Where  the  master  was  guilty  of   negligence  in  giving  an   order,  it   is  a 
question  for  the  jury  whether  a  servant  was  guilty  of  contributory  negligence^ 
or  assumed  the  risks  incident  thereto,  in  obeying  it. 

e^HegUgence  Producing  Danger  to  Another— Prudence  in  AToidlng. 

Where  plaintiff's  position  of  danger,  which  required  him  to  act  with  the 
utmost  haste  in  order  to  save  his  life  or  avoid  serious  bodily  injury,  was 
brought  about  by  the  culpable  negligence  of  defendant,  he  can  recover  regard- 
less of  whether  he  acted  wisely  or  imprudently. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. — The  trial  court  erred 
in  that  portion  of  the  first  paragraph  of  its  charge  to  the  jury  which 
defines  assumed  risk  as  follows:  "The  servant  assumes  the  risks  or- 
dinarily incident  to  his  employment,  but  he  does  not  assume  the  risks 
arising  from  the  failure  of  the  master  to  do  his  duty,  unless  he  knows 
of  the  failure,  if  any,  and  the  attendant  risks  or  in  the  ordinary  dis- 
charge of  his  own  duty  must  necessarily  have  acquired  the  knowledge.^' 
It  is  error  for  the  court  to  give  a  charge  containing  abstractly  a  correct 
principle  of  law,  which  is  inapplicable  to  any  phase  of  the  evidence; 
and  if  such  charge  is  calculated  to  mislead  the  jury,  it  is  reversible 
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error.  S.  A.  &  A.  P.  Ry.  Co.  v.  Weigers,  54  S.  W.  Rep.,  910;  T.  B. 
&  H.  Ry.  Co.  V.  Warner,  88  Texas,  642 ;  Emeraon  v.  Mills,  83  Texas,  388 ; 
G.,  C.  &  S.  F.  Ry.  Co.  v.  Greenlee,  62  Texas,  349. 

2.  The  trial  court  erred  in  refusing  to  grant  a  new  trial  herein  be- 
cause the  verdict  of  the  jury  is  contrary  to  and  unsupported  by  the  evi- 
dence in  this:  That  the  evidence  in  this  case  shows  that  the  plaintiff's 
injuries  resulted  wholly  from  a  risk  assumed  by  him  as  ordinarily  inci- 
dent to  his  employment  and  not  from  any  negligence  on  the  part  of  the 
defendant  I.  &  G.  N.  Ry.  Co.  v.  Hester,  64  Texas,  401 ;  I.  &  G.  N.  Ry. 
Co.  V.  Hester,  72  Texas,  42;  I.  &  G.  N.  Ry.  Co.  v.  Arias,  30  S.  W.  Rep., 
446;  I.  &  G.  N.  Ry.  Co.  v.  Tarver,  72  Texas,  308;  T.  &  N.  0.  Ry.  Co. 
V.  Dillard,  70  Texas,  63 ;  Eddy  v.  Rogers,  27  S.  W.  Rep.,  297 ;  Rogers 
V.  Galveston  City  Ry.  Co.,  76  Texas,  502 ;  Olson  v.  St.  Paul,  M.  ft  M. 
Ry.  Co.,  35  N.  W.  Rep.,  868;  Jones  v.  G.,  H.  &  S.  A.  Ry.  Co.,  31  S. 
W.  Rep.,  77;  St.  L.  A.  &  T.  Ry.  Co.  v.  Lemon,  83  Texas,  146;  G.,  C. 
&  S.  F.  Ry.  Co.  V.  Brentford,  79  Texas,  619;  G.,  H.  &  S.  A.  Ry.  Co. 
V.  Drew,  59  Texas)  12. 

3.  The  evidence  in  this  case  shows  that  plaintifiPs  injuries  resulted 
from  his  own  negligence  and  contributory  negligence  in  failing  to  look 
where  he  was  stepping  while  lifting  the  handcar  oflf  the  track  and  care- 
lessly and  negligently  stepping  upon  the  plank  which  caused  him  to  fall 
and  sustain  his  injury.  I.  &  G.  N.  Rv.  Co.  v.  Arias,  30  S.  W.  Rep., 
446;  Brunnell  v.  Southern  Pacific  Co.,'^56  Pac.  Rep.,  130;  Jones  v.  G. 
H.  &  S.  A.  Ry.  Co.,  30  S.  W.  Rep.,  707. 

Price  &  Oreen  and  John  Sehorn,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  alleged  injuries  inflicted  by 
the  negligence  of  the  latter.  The  grounds  of  negligence  alleged  are 
that  while  plaintiff,  as  a  member  of  the  appellant's  bridge  gang,  was 
being  transpori;ed  on  a  hand  car  over  its  road  under  the  direction  and 
control  of  Don  Gaberisch,  the  "scratch-boss,*^  or  foreman  of  the  bridge 
gang,  Gaberisch  negligently  permitted  the  hand  car  to  run  upon  the 
railroad  track  in  close  proximity  to  a  passenger  train  running  in  the 
same  direction;  was  negligent  in  ordering  and  commanding  plaintiff 
to  assist  ip  lifting  the  hand  car  off  the  track  in  front  of  said  approach- 
ing train,  and  that  by  reason  of  said  negligence,  just  as  the  hand  car 
was  taken  off  the  track,  plaintiff  lost  his  footing,  slipped  and  fell,  and 
thereby  sustained  serious  and  peimanent  personal  injuries. 

The  appellant  answered  by  general  denial,  pleas  of  assumed  risk  and 
contributory  negligence. 

The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  verdict 
in  favor  of  the  appellee  for  $3000. 

Conclusions  of  Fact. — The  evidence  is  reasonably  suflBcient  to  show 
the  following  facts :  That  on  the  20th  day  of  August,  1900,  plaintiff  was 
in  the  employ  of  defendant  as  a  bridgeman  at  work  with  a  bridge  gang 
of  which  Don  Gaberisch  was  foreman,  on  defendant's  railroad,  between 
the  cities  of  San  Antonio  and  Floresville;  that  the  members  of  the  gang 
Vol.  XXXVII.  Civil— 6. 
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were  transported  over  the  railroad  to  and  from  their  places  of  work 
on  a  hand  car,  the  operation  of  which  was  managed  and  controlled 
under  the  supervision  and  direction  of  their  foreman;  that  on  the  morn- 
ing of  the  day  stated^  at  the  time  when  one  of  defendant's  passenger 
trains  running  from  San  Antonio  to  Floresville  according  to  its  schedule 
time,  was  about  due  at  the  place  where  said  bridge  gang  was  at  work, 
Gaberisch,  knowing  the  train  if  on  time  was  about  due,  and  his  attention 
having  been  directed  to  the  fact  that  it  was  approaching,  by  one  of  the 
bridgemen  pointing  him  to  the  smoke  of  its  engine — ^at  which  time  and 
place  the  plaintiff  was  not  present — directed  the  members  of  the  gang 
who  were  with  him  to  run  the  hand  car  down  the  road  towards  Flores- 
ville and  pick  up  plaintiff,  who  had  been  sent  forward  to  put  out  flags, 
and  then  continue  to  run  on  towards  the  last  named  city ;  that  after  the 
car  was  run  forward  and  picked  up  the  plaintiff,  as  ordered  by  the  fore- 
man, it  had  proceeded  but  a  short  distance  when  the  passenger  train 
was  seen  by  the  men  on  the  hand  car  rounding  a  curve  about  150  yards 
oflf,  approaching  them  at  a  speed  of  about  twenty-five  or  thirty  miles 
an  hour;  that  a  rule  of  the  railway  company  made  it  the  duty  of  the 
foreman  of  the  gang  to  have  the  hand  car  off  the  track  at  least  five  or  ten 
minutes  before  the  time  of  a  train;  that  plaintiff,  until  the  train  came 
in  sight,  was  ignorant  of  its  close  proximity  and  of  the  fact  that  the 
hand  car  was  being  run  on  its  time.  Oaberisch,  when  the  train  came  in 
view  ordered  the  men,  including  plaintiff,  to  stop  the  car  and  take  it 
off  the  track  so  that  the  train  might  pass  without  a  collision;  that  in 
obedience  to  this  order  the  hand  car  was  removed  by  the  gang  from 
the  track  as  quickly  as  possible,  and  just  in  time  to  avoid  being  struck 
by  the  train;  that  just  as  the  hand  car  was  taken  from  the  track  beyoud 
the  end  of  the  cross  ties,  the  plaintiff,  in  his  haste  to  avoid  being  injured 
by  the  approaching  train,  stepped  on  a  piece  of  timber  which  had  been 
thrown  on  the  dump  from  a  hand  car,  slipped  and  fell  and  thereby 
sustained  serious  and  permanent  physical  injuries. 

Prom  these  facts  we  conclude  (1)  that  the  defendant  was  guilty  of 
negligence  which  proximately  caused  plaintiff's  injuries;  (2)  that  such 
injuries  did  not  ensue  from  a  risk  assumed  by  him  such  as  ordinarily 
was  incident  to  his  employment;  (3)  that  plaintiff  was  guilty  of  no 
act  of  negligence  proximately  contributing  to  his  injuries;  and  (4) 
that  by  reason  of  defendant's  negligence  he  was  damaged  in  the  sum  of 
$3000  as  found  by  the  jury. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error  complains 
that  the  court  instructed  the  jury  in  the  first  paragraph  of  its  charge, 
that  "the  servant  assumes  the  risk  ordinarily  incident  to  his  employ- 
ment, but  he  does  not  assume  the  risks  arising  from  the  failure  of  the 
master  to  do  his  duty,  unless  he  knows  of  the  failure,  if  any,  and  the 
attendant  risks,  or  in  the  ordinary  discharge  of  his  own  duty  must 
necessarily  have  acquired  the  knowledge.'*  The  proposition  under  this 
assignment  is  that  "it  is  error  for  the  court  to  give  a  charge  containing 
abstractly  a  correct  principle  of  law,  which  is  inapplicable  to  any  phase 
of  the  evidence ;  and  if  such  charge  is  calculated  to  mislead  the  jury,  it 
is  reversible  error." 
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It  will  be  observed  from  our  statement  of  the  case  that  "assumed 
risk''  was  specifically  plead  as  a  defense  to  plaintiff^s  action.  As  to 
whether  the  evidence  was  sufficient  to  make  out  this  defense^  was  one 
of  the  principal  questions  in  the  case.  Therefore,  the  part  of  the  charge 
complained  of  can  not  be  considered  as  a  mere  abstraction  "inapplicable 
to,any  phase  of  the  evidence."  But  on  the  contrary,  its  applicability  is 
apparent  and,  in  connection  with  that  part  of  the  charge  just  preceding 
it,  it  was  proper,  if  not  necessary,  for  the  court  to  give  it  in  explanation 
of  the  phrase  "assumed  risk." 

2.  The  paragraph  of  the  charge  on  the  measure  of  damages,  which 
is  the  subject  of  the  second  assignment  of  error,  is  substantially  the 
same  as  the  one  complained  of  in  Galveston  H.  &  S.  A.  Ry.  Co.  v. 
Lynch,  22  Texas  Civ.  App.,  336,  66  S.  W.  Rep.,  391,  which  was  held 
to  correctly  state  the  measure  of  damages  and  not  obnoxious  to  objec- 
tions such  as  are  urged  by  appellant  in  this  case  to  that  part  of  the 
charge  under  consideration. 

3.  By  the  third  assignment  of  error  it  is  contended  that  the  evidence 
in  this  case  shows  that  plaintiff's  injuries  resulted  wholly  from  a  risk 
assumed  by  him  as  ordinarily  incident  to  his  employment  and  not  from 
any  negligence  on  the  part  of  the  defendant,  and  that  therefore  the 
court  erred  in  refusing  to  grant  a  new  trial  upon  that  ground. 

While  our  conclusion  of  fact  upon  the  question  raised  by  this  assign- 
ment disposes  of  it,  we  will  say  that  in  arriving  at  the  conclusion,  we 
had  in  view  the  well  settled  principle  that  ordinarily  sectionmen,  bridge- 
men,  trackmen  or  other  employes  operating  a  hand  car  on  a  railroad 
track  assumed  the  risk  incident  to  the  running  of  trains  (International 
&  G.  N.  Ry.  Co.  V.  Hester,  64  Texas,  401,  72  Texas,  42;  International 
&  G.  N.  Ry.  Co.  V.  Arias,  10  Texas  Civ.  App.,  190,  30  S.  W.  Rep.,  446; 
3  Elliott  on  Railroads,  sec.  1298,  and  authority  cited),  and  we  think 
gave  it  due  weight  and  consideration. 

It  will  be  observed  that  all  the  Texas  cases  cited  were  decided  when 
the  doctrine  of  fellow  servant  obtained,  and  was  rigidly  applied  in  this 
state;  and  that  the  same  principle  enters  as  a  factor  into  the  decisions 
of  all  the  cases  cited  by  Judge  Elliott  in  support  of  the  text  embraced 
in  the  paragraph  referred  to.  Then,  a  section  boss  who  ordered,  con- 
trolled and  directed  the  members  of  his  section  gang  in  doing  their 
work,  as  well  as  in  going  to  and  from  the  scene  of  their  labor,  was  their 
fellow  servant;  and  his  act  of  negligence,  though  it  proximately  caused 
the  injury  of  a  member  of  the  gang,  was  imputed  to  the  injured  party 
and  was  a  bar  to  his  recovery.  The  same  effect  was  given  the  negligent 
act  of  any  fellow  servant.  But  now  that  doctrine  does  not  prevail. 
"Every  corporation  .  .  .  shall  be  liable  for  all  damages  sustained 
by  any  servant  or  employe  thereof  engaged  in  the  work  of  operating 
the  cars,  locomotives  or  trains  of  such  .  .  .  corporation,  by  reason 
of  the  negligence  of  any  other  servant  of  .  .  .  such  corporation, 
and  the  fact  that  such  servants  or  employes  were  fellow  servants  with 
each  other  shall  not  impair  or  destroy  such  liability.''  Art.  466  of 
Sayles*  Civ.  Stats.  The  operation  of  a  hand  car,  and  a  push  car  is 
within  the  purview  of  this  article.  Perez  v.  Railway  Co.,  28  Texas 
Civ.  App.,  266,  67  S.  W.  Rep.,  137;  Texas  &  P.  Ry.  Co.  v.  Webb,  31 
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Texas  Civ.  App.,  498,  72  S.  W.  Rep.,  10^;  Seevy  v.  Gulf  C.  &  S.  P. 
Ry.  Co.,  77  S.  W.  Rep.,  951.  Therefore,  the  plaintiflE  can  not  be  held 
to  have  assumed  the  risk  of  injury  from  the  negligence  of  Gaberisch, 
even  if  it  should  be  held  that  they  were  fellow  servants  (Texas  &  P. 
Ry.  Co.  V.  Behymer,  189  U.  S.,  468,  book  47,  L.  ed.  905;  Missouri,  K. 
&  T.  Ry.  Co.  V.  Keveney,  80  S.  W.  Rep.,  387) ;  and  a  fortiori  it  can 
not  be  so  held,  when  the  evidence  shows  that  Gaberisch  was  his  foreman 
and  plaintiff  was  acting  under  his  orders  and  directions.  Sayles'  Civ. 
Stats.,  art.  4560h.  It  can  not  be  questioned  that  to  run  a  hand  car, 
freighted  with  human  life,  on  the  time  of  a  passenger  train,  over  the 
same  track,  is  negligence  of  the  most  culpable  character. 

The  negligence  of  Gaberisch  was  the  negligence  of  the  master,  the 
risk  of  which  is  never  assumed  by  the  servant,  unless  he  has  or  is  charged 
with  knowledge  of  it  and  its  attendant  danger. 

We  have  seen  that  the  facts  show  that  plaintiff  was  ignorant  of  the 
fact  that  the  hand  car  was  being  run  on  the  time  of  the  passenger 
train,  and  did  not  know  of  its  proximity  until  it  rounded  the  curve  and 
came  in  sight.  If,  then,  the  negligence  of  running  the  hand  car  on 
the  time  of  the  passenger  train  was  the  efficient  cause  of  plaintiff's 
injury,  unless  it  was  contributed  to  by  his  negligence,  the  judgment 
should  be  affirmed. 

The  proximate  cause  of  an  event  is  that  which,  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  independent  cause,  produces 
that  event,  and  without  which  the  event  would  not  have  occurred. 
Shearm.  &  Redf .  on  Neg.,  5th  ed.,  sec.  26 ;  Wehner  v.  Lagerfelt,  27  Texas 
Civ.  App.,  520,  66  S.  W.  Rep.,  221.  When  this  test  is  applied  to  the 
facts  in  this  case  we  think  they  were  sufficient  to  warrant  the  jury  in 
finding  that  the  negligence  of  running  the  hand  car  on  the  time  of  and 
in  close  proximity  to  the  passenger  train  was  the  proximate  cause  of 
plaintiff's  injury. 

4.  The  next  question  presented  by  the  assignment  of  error  is,  was 
the  plaintiff  guilty  of  contributory  negligence?  We  have  answered  it, 
by  our  conclusion  of  fact,  in  the  negative.  We  will  give  the  reason 
which  impelled  such  answer. 

The  urgency  which  necessitated  the  immediate  removal  of  the  hand 
car  was  brought  about  by  and  linked  with  defendant's  negligence  in 
having  it  on  the  track  on  the  time  of  and  in  close  proximity  to  the 
approaching  train.  The  order  of  Gaberisch  to  plaintiff  and  his  fel- 
lows was  one  of  the  natural  and  consequent  sequences  of  such  negli- 
gence, notwithstanding  which  it  was  their  duty  to  obey,  without  the 
danger  in  obeying  it  was  so  glaring  that  no  prudent  man  would  have 
undertaken  it;  for  unless  the  danger  of  obeying  the  order  was  so 
glaring  that  no  prudent  man  would  have  undertaken  it,  the  law  would 
not  declare  the  servant's  act  of  obedience  negligence  per  se,  but  will 
leave  it  to  the  jury  to  say  whether  he  ought  to  have  obeyed  it  or  not. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Puente,  30  Texas  Civ.  App.,  246, 
70  S.  W.  Rep.,  365  and  authorities  cited.  See,  also,  Henrietta  Coal 
Co.  V.  Campbell,  71  N.  E.  Rep.,  867;  Chicago  &  R.  I.  Ry.  Co.  v. 
Heerey,  68  N.  E.  Rep.,  74,  89  Am.  St.  Rep.,  325.  It  will  be  here 
observed  that  the  authorities  cited  also  sustain  the  proposition  that 
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obedience  to  an  order,  under  such  circumstances,  is  not  a  risk  as- 
sumed by  the  servant  If,  then,  as  the  jury  could  have  found  from 
evidence,  Gaberisch  was  guilty  of  negligence  in  giving  the  order,  it 
does  not  follow  that  plaintiflE  was  guilty  of  contributory  negligence 
or  assumed  the  risk  of  obeying  it.  They  were  matters  for  the  jury 
to  determine,  and  they  having  found,  upon  suflBcient  evidence,  in 
favor  of  plaintiff  on  each  of  these  issues,  it  is  not  the  province  of 
this  court  to  disturb  their  verdict. 

But  it  is  further  contended  by  appellant  that  plaintiff  was  guilty  of 
contributory  negligence  in  failing  to  look  where  he  stepped  and  in 
stepping  on  the  piece  of  timber  which  caused  him  to  slip  and  fall.  It 
is  seen  from  the  evidence  that  plaintiff's  position  of  danger,  which  re- 
quired him  to  act  with  the  utmost  haste  in  order  to  save  his  life  or 
avoid  serious  bodily  injury,  was  brought  about  by  the  culpable  negli- 
gence of  defendant.  Under  such  circumstances  the  defendant  is  liable 
for  the  consequences  of  its  negligence,  without  regard  to  whether  plain- 
tiff acted  wisely  and  cautiouslv,  or  otherwise.  International  &  G.  N. 
Ry.  Co.  V.  Neff,  87  Texas,  309l 

In  the  case  just  cited  it  is  said :  "The  rule  is  sound  and  just  which 
holds  the  party  guilty  of  negligence  responsible  for  the  result,  if  that 
negligence  has  caused  another  to  be  surrounded  by  such  circumstances 
as  to  him  appear  to  threaten  the  destruction  of  his  life  or  serious  injury 
to  his  person,  whether  that  person  be  prudent  or  imprudent,  if  in  his 
effort  to  save  his  liffe  he  makes  a  choice  of  means  from  which  injury 
results,  and  notwithstanding  it  may  turn  out  that  if  he  had  acted  dif- 
ferently, or  had  done  nothing,  he  would  have  escaped  altogether.''  For 
a  stronger  reason,  should  the  guilty  party  be  held  liable  when  his  negli- 
gence has  placed  a  person  in  a  position  of  danger  from  which  he  has 
only  one  chance  to  escape,  and  he  takes  that  chance  and  is  injured. 

For  these  reasons  we  conclude  the  plaintiff  was  not  guilty  of  con- 
tributory negligence. 

This  disposes  of  all  questions  raised  by  the  assignments  of  error,  and 
requires  an  affirmance  of  the  judgment.  • 

Affirmed, 

Chief  Justice  James,  being  disqualified,  did  not  sit  in  this  case. 

Writ  of  error  refused. 


S.  H.  Newman  v.  Hugh  J.  Macket. 

Decided  November  2,  1904. 
l-^Aetion  of  Debt-Judgment  by  DefaiUt— Citation. 

The  fact  that  a  citation  served  on  a  defendant  did  not  bear  the  seal  of 
the  court,  but  was  in  all  other  respects  good,  while  it  would  be  ground  for 
quashing  the  citation  or  reversal  on  appeal  or  writ  of  error  of  a  judgment 
rendered  by  default  for  nonappearance,  does  not,  however,  render  the  proceed- 
ings in  which  the  judgment  was  obtained  void,  and  the  omission  of  the  seal  is 
not  a  defense  to  an  action  of  debt  brought  on  such  judgment. 

8.^— Same-Judgment— CoUateral  Attack. 

That  a  judgment  is  void  because  the  citation  served  in  the  proceedings  in 
which  it  was  oMained  did  not  bear  the  seal  of  the  court  is  a  collateral  attack 
aad  not  avaUablo  as  a  defense  to  an  action  of  debt  brought  on  such  judgment. 
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Appeal  from  the  district  court  of  El  Paso.  Tried  below  before  Hon. 
A.  M.  Walthall. 

M,  W.  Stanton,  for  appellant. — 1.  The  trial  court  erred  in  its  conclu- 
sions of  law  in  finding  and  holding  that  the  attack  made  by  the  de- 
fendant in  his  pleadings  upon  the  proceedings  and  judgment  sued 
upon  is  a  direct  attack  and  not  a  collateral  attack  upon  said  proceed- 
ings and  judgment ;  in  that  such  attack  is  not  made  in  any  manner  or 
proceeding  provided  by  law,  and  such  conclusion  of  law  is  not  sus- 
tained by  the  findings  of  fact.  Batts'  Civ.  Stat.,  arts.  1375,  1383,  2991 ; 
Crawford  v.  McDonald,  88  Tex.  630;  33  S.  W.  Rep.,  325;  Templeton 
V.  Ferguson,  89  Texas,  47,  67 ;  33  S.  W.  Eep.,  329 ;  Taylor  v.  Har- 
ris, 21  Texas,  438;  Gilbrough  v.  Stahl  B.  Co.^  91  Texas,  621;  45  S. 
W.  Rep.,  383;  Fitch  v.  Boyer,  51  Texas,  344;  Trope  v.  Gordon,  43  S. 
W.  Rep.,  323;  Vanfleet  on  Col.  Att.,  sees.  2  to  16;  12  Am.  &  Eng. 
Ency.  of  Law,  147  J;  Kleyla  v.  Hackett,  112  Ind.,  515,  14  N.  W.  Rep., 
387;  Harmon  v.  Moore,  112  Ind.,  221;  13  N.  W.  Rep.,  718;  Pope  v. 
Harrison,  16  Lea,  82;  Morrill  v.  Morrill,  20  Ore.,  96;  Thomas  v.  Ire- 
land, 88  Ky.,  581;  11  S.  W.  Rep.,  653;  People  v.  Harrison,  84  Cal., 
607;  Lyons  v.  Roach,  84  Cal.,  28. 

2.  As  to  effect  of  want  of  seal :  Moore  v.  Perry,  35  S.  W.  Rep.,  838 ; 
Crane  v.  Blum,  56  Texas,  325;  Talcott  v.  Rosenberg,  3  Daley,  203; 
licwis  V.  Brewer,  51  Me.,  108  and  81  Me.  427;  44  Me.,  55;  15  Ohio 
State,  537;  Smith  v.  Smith,  15  N.  H.,  55;  Ambler  v.  Leach,  16  W.  Va., 
677;  Vanfleefs  Col.  Att,  sees,  347-355,  361,  367,  371,  373,  468,  477, 
488,  489. 

Dean,  Bowden  &  Bryan,  for  appellee. 

NEILL,  Associate  Justice. — ^This  is  an  action  of  debt  brought  by 
appellant  against  the  appellee  on  the  judgment  described  in  our  con- 
clusions of  fact.  As  a  defense  appellee,  defeiidant  below,  pleaded  that 
the  citation  served  upon  him  in  the  case  wherein  the  judgment  sued 
upon  was  obtained  did  not  have  affixed  thereto  the  seal  of  the  District 
Court  of  El  Paso  County,  and  was  therefore  void;  and  the  District 
Court  had  no  jurisdiction  to  render  such  judgment,  and  that  the  same 
is  for  that  reason  likewise  void. 

As  the  question  raised  by  this  part  of  the  answer  is  in  our  opinion  the 
only  one  necessary  to  a  decision  of  this  case,  we  deem  it  unnecessary  to 
state  any  other  matters  plead  by  either  party. 

The  case  was  tried  by  the  court  without  a  jury  and  the  trial  resulted 
in  a  judgment  in  favor  of  the  defendant. 

The  facts  found  by  the  trial  judge  necessary  to  a  decision  of  this 
question  are  as  follows: 

"1.  That  on  the  11th  day  of  January,  A.  D.  1893,  at  the  January 
term  of  the  District  Court  of  El  Paso  County,  Texas,  in  the  case  of 
S.  H.  Newman,  plaintiff,  v.  Hugli  J.  Mackey,  defendant,  No.  1726,  the 
plaintiff,  S.  H.  Newman,  recovered  a  judgment  by  default  against  the 
said  defendant,  wherein  it  appears  that  the  plaintiff  appeared  by  his 
attorney,  J.  W.  Wright,  and  as  recited  in  said  judgment,  %e  defendant 
comes  neither  in  person  nor  by  attorney,  though  heretofore  duly  and 
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legally  served  with  the  citation  herein,  but  wholly  makes  default/  and 
plaintiff  thereupon  asked  default  against  defendant  for  want  of  appear- 
ance and  answer  therein,  and  the  same  was  entered  against  the  defend- 
ant, Hugh  J.  Mackey,  and  on  the  same  day  the  court  proceeded  to  hear 
the  evidence  adduced  by  the  plaintiff  in  said  cause,  and  being  fully 
advised  in  the  premises  found  tiiat  the  defendant,  Hugh  J.  Mackey,  was 
indebted  to  the  plaintiff,  S.  H.  Newman,  in  the  sum  of  $819.97,  and  it 
was  by  the  court  decreed  in  the  usual  form  that  the  said  plaintiff  have 
and  recover  of  and  from  the  defendant  the  sum  of  $819.97,  together 
with  interest  thereon  from  the  date  of  said  judgment  at  the  rate  of  12 
per  cent  per  annum,  for  which  execution  was  awarded,  and  it  was  fur- 
ther ordered  that  the  plaintiff  take  nothing  on  his  claim  for  attorney's 
fees,  and  that  execution  issue  against  the  parties  respectively  for  the 
costs  incurred  by  them.  A  true  copy  of  said  judgment  is  annexed  to 
plaintiff's  first  amended  original  petition,  marked  Exhibit  A,  and  made 
a  part  thereof,  and  reference  is  made  thereto  for  same. 

"2.  That  on  the  26th  day  of  October,  A.  D.  1892,  the  petition  in 
said  cause  No.  1726  in  the  District  Court  of  El  Paso  County,  Texas,  was 
filed  in  said  cause,  and  on  November  1,  1892,  a  citation  was  issued 
in  said  cause  in  the  usual  form  addressed  to  Hugh  J.  Mackey,  requiring 
him  to  appear  before  said  District  Court  at  the  next  regular  term  thereof 
to  be  holden  at  the  courthouse  in  the  city  of  El  Paso  on  the  first  Mon- 
day in  January,  A.  D.  1893*,  then  and  there  to  answer  the  plaintifl^s 
petition  filed  in  a  suit  in  said  court  on  the  26th  day  of  October,  1892, 
wherein  S.  H.  Newman  was  plaintiff  and  Hugh  J.  Mackey  was  defend- 
ant, and  that  the  file  number  of  said  suit  was  1726,  and  said  citation 
further  stated  that  the  nature  of  plaintiff's  demand  is  as  follows,  to 
wit:  *Suit  on  a  certain  promissory  note  of  date  December  20,  1888,' 
without  further  statement,  and  the  said  citation  required  the  sheriff  to 
deliver  to  the  said  defendant,  Hugh  J.  Mackey,  in  person  a  true  copy  of 
said  citation  and  to  make  his  return  showing  how  the  same  was  executed, 
and  the  said  citation  was  dated  and  attested  as  follows:  'Given  under 
my  hand  and  the  seal  of  said  Court  at  office  in  El  Paso,  Texas,  this  the 
Ist  day  of  November,  A.  D.  1892.  Attest:  J.  A.  Escajeda,  clerk  District 
Court  El  Paso  County,  Texas,  by  J.  Marr,  deputy;'  but  no  seal  of  said 
Court  or  of  any  kind  was  aflBxed  or  attached  to  said  citation,  and  on  the 
back  thereof  was  indorsed.  Tile  No.  1726.  District  Court  of  El  Paso 
Coimty,  Texas,  January  term,  1893.  S.  H.  Newman  v.  Hugh  J.  Mackey. 
Citation.'  issued  1st  November,  1893,  J.  A.  Escajeda,  clerk  District 
Court,  by  J.  Marr,  deputy.'  Tiled  3d  day  of  January,  1893,  J.  A. 
Escajeda,  clerk,  by deputy.'  That  as  shown  by  the  sheriff's  re- 
turn thereon  the  same  came  to  the  hands  of  the  sheriff  of  El  Paso 
County,  Texas,  on  the  1st  day  of  Nevember,  A.  D.  1892,  at  8  o'clock 
p.  m.,  and  was  executed  the  2d  day  of  November,  A.  D.  1892,  by  de- 
livering to  Hugh  J.  Mackey,  the  within  named  defendant,  in  person  a 
true  copy  of  this  writ,  and  said  return  is  signed  by  H.  R.  Hillebrand, 
sheriff  of  El  Paso  County,  Texas. 

"3.  That  the  petition  was  filed  in  said  cause  No.  1726  of  S.  H.  New- 
man, plaintiff,  against  Hugh  J.  Mackey,  on  the  26th  day  of  October, 
1892,  by  the  clerk  of  the  District  Court  of  El  Paso  County,  Texas,  and 
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is  on  a  note  for  $659,  said  note  bearing  date  December  20,  1888,  alleged 
to  have  been  executed  by  defendant  to  plaintiff,  bearing  interest  at  the 
rate  of  12  percent  per  annum,  providing  for  10  percent  attorneys'  fees, 
and  alleged  to  have  been  transferred  by  plaintiff  to  Byron  Sherman,  and 
said  petition  al^o  shows  said  note  was  protested  and  claims  protest  fees 
of  $6.50,  and  contains  a  prayer  for  judgment  for  said  debt,  costs  and 
general  relief,  and  to  the  petition  is  attached  a  copy  of  the  note  with 
indorsements.  A  true  copy  of  said  petition  with  said  note  and  indorse- 
ments are  set  out  in  the  second  subdivision  of  the  fourth  paragraph  of 
plaintiff's  first  supplemental  petition,  reference  to  which  is  here  made 
for  same. 

"4.  That  the  note  sued  upon  in  the  original  cause  No.  1726,  bears 
date  December  20,  1888,  is  for  the  sum  of  $569,  due  ninety  days  after 
date,  waives  grace  and  protest,  and  purports  to  have  been  executed  for 
value  received,  and  has  the  name  Hugh  J.  Mackey  (or  G.)  signed  thereto 
and  is  payable  to  S.  H.  Newman,  and  provides  for  12  percent  per  annum 
interest,  together  with  all  costs  and  expenses  incurred,  and  attorneys  fees 
of  10  percent  should  judicial  proceedings  be  used  for  collection.  Said 
note  is  indorsed  by  S.  H.  Newman  and  made  payable  to  Bryon  Sherman 
and  is  indorsed  for  collection  by  Byron  Sherman,  but  said  indorsements 
have  all  been  erased.  That  said  note  was  protested  in  due  form  on  the 
2l8t  day  of  March,  1889,  by  William  Crosby,  notary  public  of  El  Paso 
County,  Texas,  and  said  protest  was  made  for  nonpayment. 

"5.  That  an  execution  was  issued  on  the  19th  day  of  June,  1894,  by 
the  clerk  of  the  District  Court  of  El  Paso  County,  Texas,  upon  the  said 
judgment  in  cause  No.  1726,  but  it  incorrectly  recites  that  said  judg* 
ment  was  recovered  on  the  11th  day  of  January,  1894,  instead  of  the 
11th  day  of  January,  1893.  The  execution  is  in  the  usual  form,  with 
certified  cost  bill  showing  costs  amounting  to  the  sum  of  $7.75.  The 
return  on  said  execution  shows  that  the  same  came  to  the  hands  of  the 
sheriff  on  the  19th  day  of  June,  1894,  and  was  returned  on  the  10th 
day  of  August,  1894,  nulla  bona,  by  F.  B.  Simmons,  sheriff  of  said 
county.'^ 

These  facts  are  established  by  the  undisputed  testimony. 

Upon  these  facts,  the  trial  judge  concluded,  as  a  matter  of  law,  that 
the  paper  designated  as  a  "citation'*  in  cause  No.  1726,  was  absolutely 
void,  and  that  the  District  Court  of  El  Paso  County,  Texas,  acquired 
no  jurisdiction  over  the  person  of  the  defendant,  Hugh  J.  Mackey,  in 
said  cause,  and  that  the  judgment  therein  rendered  (which  is  the  one 
here  sued  on)  was  therefore  void. 

As  before  intimated,  the  only  question  necessary  for  us  to  decide  is 
the  correctness  of  this  conclusion.  If  this  conclusion  be  correct,  it  is 
needless  for  us  to  enter  upon  a  consideration  of  the  vexed  question  as  to 
what  constitutes  a  direct  or  collateral  attack  on  a  judgment,  either 
domestic  or  foreign;  for  if  a  judgment  is  void,  it  is  in  legal  effect  no 
judgment  at  all.  It  is  a  mere  brutum  fulmen  by  which  no  rights  are 
divested  and  from  which  none  can  be  obtained;  it  neither  binds  nor 
bars  anyone.  All  acts  performed  under  it  and  claims  flowing  out  of  it 
are  void.  It  is  good  nowhere  and  is  bad  everywhere.  It  can  be  attacked 
directly  or  collaterally  or  in  any  other  way,  by  anybody  and  everybody, 
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Preem.  on  Judg.,  sec.  117;  Graham  v.  East  Texas,  etc.,  CJft.,  60  S.  W. 
Sep.,  579,  and  authority  cited;  Earl  v.  McVeigh,  91  U.  S.,  603. 

A  direct  attack  on  a  judicial  proceeding  is  an  attempt  to  avoid  or 
correct  it  in  some  manner  provided  by  law.  Vanf.  on  Col.  At,  sec.  2. 
Or  in  other  words,  as  is  said  by  the  Supreme  Court  in  Crawford  v.  Mc- 
Donald, 88  Texas,  630,  "a  direct  attack  on  a  judgment  is  an  attempt  to 
amend,  correct,  reform,  vacate,  or  enjoin  the  execution  of  same,  in  a 
proceeding  instituted  for  that  purpose,  such  as  a  motion  for  a  rehearing, 
an  appeal,  some  form  of  writ  of  error,  a  bill  of  review,  an  injunction  to 
restrain  its  execution,  etc.*' 

**A  collateral  attack  on  a  judgnient  is  an  attempt  to  avoid  its  bind- 
ing force  in  a  proceeding  not  instituted  for  one  of  the  purposes  afore- 
said, as  where,  in  an  action  of  debt  on  a  judgment,  defendant  attempts 
to  deny  the  fact  of  indebtedness ;  or  where,  in  a  suit  to  try  the  title  to 
property,  a  judgment  is  offered  as  a  link  in  the  chain  of  title,  and  the 
adverse  party  attempts  to  avoid  its  effect,  etc.'* 

It  would  seem  from  these  definitions  that  the  ground  upon  which  the 
judgment  sued  upon  is  questioned  is  one  for  a  direct  attack,  and  that 
the  attack  made  is  collateral. 

*T[n  order  to  make  a  judgment  void  collaterally,  either  (1)  a  legal 
organization  of  the  tribunal,  or  (2)  jurisdiction  over  the  subject  mat- 
ter, or  (3)  jurisdiction  over  the  person  must  be  wanting;  or  (4)  one  or 
more  of  these  matters  must  have  been  lost  after  it  once  existed.  When 
either  of  these  defects  can  be  shown,  the  judgment,  and  all  rights  and 
titles  founded  thereon,  are  void,  even  in  the  hands  of  a  bona  fide  pur- 
chaser.'* It  is  not  questioned  that  all  of  these  matters,  except  the  third, 
are  present  in  the  judgment  sued  upon.  The  question  then  is,  is  it  ap- 
parent from  the  facts  found  by  the  trial  judge  respecting  the  record  in 
the  case  in  which  the  judgment  was  rendered,  that  jurisdiction  over  the 
persons  of  the  defendant  therein  was  wanting? 

It  has  been  seen  that  the  validity  of  the  judgment  sued  on  is  ques- 
tioned upon  the  ground  that  the  seal  of  the  court  was  not  afiixed  to  the 
citation  served  on  the  defendant  in  that  case.  The  true  rule  concern- 
ing process  and  service,  collaterally,  both  at  law  and  in  equity,  is  that  if 
information  be  given  sufficient  to  warn  defendant  that  a  judicial  pro- 
ceeding is  pending  against  him  in  a  particular  court,  and  the  proof  of 
service  is  sufficient  for  the  court  to  infer  that  he  has  such  informa- 
tion, the  proceedings  by  default  will  not  be  void.  Vanf.  on  Col.  At., 
sees.  329,  347. 

Upon  the  face  of  the  citation,  the  validity  of  which  is  questioned, 
appear  all  the  essential  requisites  of  completeness  except  the  seal  of 
the  court.  The  information  given  defendant  was  as  full  as  it  would 
have  been  had  the  seal  been  aflSxed.  He  was  warned  that  a  judicial 
procee^ng  was  pending  against  him  in  the  District  Court  of  El  Paso 
County,  of  the  date  the  petition  was  filed,  the  file  number  of  the  suit, 
the  names  of  all  the  parties  and  the  nature  of  plaintiff's  demand.  If  he 
required  further  information  to  make  his  defense,  to  obtain  such  infor- 
mation he  had  only  to  step  into  the  clerk's  office  where  the  petition  was 
on  file,  see  and  read  it.  But  ^^there  is  no  one  so  blind  as  those  who 
will  not  see." 
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It  is  true  the  citation  was  defective,  and  the  defendant  could  have 
appeared  and  taken  advantage  of  it  in  limine,  by  motion  to  quash,  or  he 
might,  upon  appeal  or  writ  of  error,  have  obtained  a  reversal  of  the 
judgment  rendered  by  default.  Frosch  v.  Schlumpf,  2  Texas,  422 ;  Bur- 
leson V.  Henderson,  4  Texas,  49 ;  Imlay  v.  Brewster,  3  Texas  Civ.  App., 
103.  But  the  omission  of  a  seal  from  a  citation  does  not  make  the  pro- 
ceedings in  which  the  judgment  was  obtained  void.  Crane  v.  Blum,  66 
Texas,  325;  Krug  v.  Davis,  85  Ind.,  309;  Moore  v.  Perrv,  13  Texas  Civ. 
App.,  210,  35  S.  W.  Eep.,  840. 

In  the  case  last  cited,  it  is  said  by  Chief  Justice  Garrett:  "Plaintiffs 
herein  had  notice  of  the  suit  against  them,  and,  as  they  were  served 
only  with  a  copy  of  citation,  which  did  not  contain  the  seal  of  the  court, 
they  were  not  aware  that  service  on  them  was  ever  defective.  Although 
the  citation  was  issued  without  the  seal  of  the  court  it  was  defective 
only,  and  was  sufficient  to  bring  defendants  into  court,  and  the  judg- 
ment by  default  was  not  void  but  was  conclusive  against  the  defend- 
ants and  could  have  been  set  aside  and  reversed  only  on  appeal  or  writ 
of  error."  That  case  was  before  the  court  on  a  bill  of  review  to  set 
aside  a  judgment  rendered  against  the  plaintiffs  therein  in  a  suit  wherein 
they  were  defendants  upon  the  ground  that  the  seal  of  the  court  was 
not  affixed  to  the  citation,  a  copy  of  which  was  served  on  them  in  the 
case.  And  it  seems  to  us  that  the  decision  is  conclusive  of  the  question 
under  consideration.  For  the  rule  is  well  settled  that  in  an  action  on  a 
judgment  no  defense  is  admissible  which  relates  to  matters  rendering 
the  judgment  defective,  erroneous  or  voidable,  but  only  such  as  render  it 
void.  Taylor  v.  Harris,  21  Texas,  438;  Nichols  v.  Debrell,  61  Texas, 
541;  see  note  to  Friersin  v.  Harris,  94  Am.  Dec.,  p.  239,  last  para- 
graph on  the  page. 

Thus  it  is  clearly  demonstrated  that  the  omission  of  the  seal  from 
the  citation  did  not  render  the  judgment  sued  on  void,  and  that  the 
trial  court  erred  in  entertaining  the  defense,  and  in  holding  that,  be- 
cause of  such  omission,  the  judgment  is  a  nullity.  The  attack  made 
on  it,  upon  the  ground  stated,  can  not  be  considered  direct  but  must  be 
deemed  collateral,  and  therefore  not  available  in  this  action. 

Therefore,  the  facts  being  undisputed,  the  judgment  of  the  District 
Court  is  reversed  and  set  aside,  and  judgment  is  here  rendered  in  favor 
of  appellant  for  amount  due  on  the  judgment,  principal  and  interest. 

Reversed  and  rendered. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


El  Paso  Electric  Railway  Company  v.  Emma  Harry. 

Decided  November  2,  1904. 

1.— PraoUoe  on  Appeal— Issues  of  Fact. 

The  province  of  an  appellate  court  in  considering  evidence  upon  issues  of 
fact  extends  only  to  a  determination  of  its  sufficiency  to  support  the  findings 
of  the  jury,  and  if  this  is  decided  in  the  affirmative  the  verdict  must  be  sus- 
tained even  though,  if  left  in  the  first  instance  to  an  appellate  tribtmal,  it 
might  have  reached  different  conclusions  of  fact  from  the  evidence. 
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SL^-CarrieTB  of  Pauenircn— Degree  of  Caro— VeirUffeiioo— Glutrf  e. 

A  charge  instnicting  that  it  was  the  duty  of  defendant,  a  carrier  of  pas> 
sengers  for  hire,  to  use  such  high  degree  of  care  in  the  protection  of  its 
passengers  as  would  be  used  by  very  competent  and  prudent  persons  under  like 
circumstances,  though  it  is  not  to  be  considered  as  an  insurer  of  their  safety, 
held  applicable  to  the  pleadings  and  evidence  in  the  case  of  a  passenger  injured 
by  the  sudden  starting  of  an  electric  car  as  she  was  in  the  act  of  alighting 
therefrom. 

8.— Asilgnment  of  Erroi^-Proposltions. 

A  proposition  which  presents  a  distinct  question  arising  from  the  action 
of  the  court  upon  a  matter  having  no  connection  with  that  complained  of  in 
the  assignment  can  not  be  considered. 

4w— Charge. 

Where  the  charge  covers  every  material  issue  raised  by  the  pleading  and 
evidence,  the  failure  in  the  preliminary  part  to  fully  state  the  issues  is  not 
ground  for  reversal,  no  special  instruction  for  the  correction  of  such  omission 
having  been  requested. 


On  Motion  fob  Rbheabino. 

S-^-^AsiigBinent  of  Error— Becord. 

Assignments  of  error  which  do  not  appear  in  the  record  and  which  are  not 
copied  into  the  brief  of  plaintiff  in  error  can  not  be  considered. 

e.— >&equetted  Charge  too  General. 

Where  certain  facts  were  pleaded  upon  which  plaintiff  relied  to  recover 
for  injuries  received  in  alighting  from  defendant's  car,  and  contributory  negli- 
gence set  up  as  a  defense,  and  evidence  introduced  by  each  party  in  support 
of  its  pleading,  a  requested  charge  instructing  a  verdict  for  defendant  unless 
its  servants  "did  or  failed  to  do  something  under  the  circumstances  which 
would  not  have  been  done  or  left  undone  by  a  very  cautious  and  careful  person," 
Was  properly  refused  as  too  general  and  foreign  to  the  case. 

7.— Same— Issue  Suggested. 

A  complaint  that  the  court  should  have  submitted  an  issue  suggested  by  a 
requested  cnarffe,  although  the  charge  itself  was  erroneous,  should  be  made  by 
a  separate  assignment  of  error. 

8.— Charge--Stating  Issue. 

An  objection  that  defendant  was  prejudiced  before  the  jury  by  the  action 
of  the  court  in  stating  at  length  the  allegations  in  plaintiff's  petition  and  in 
stating  only  in  a  general  way  the  answer  of  defendant,  can  not  be  urged  where 
no  special  charge  stating  more  fully  the  defensive  matter  was  requested. 

9^— Allegation  and  Proof— Substanoe  of  Issue. 

The  substance  of  an  issue  is  all  the  law  requires  to  be  proven. 

10.^— Charge— Favorable  to  Complainant— Contributory  Vegllgenoe. 

Defendant  is  not  entitled  to  complain  of  the  refusal  of  a  requested  charge 
where  the  general  chaige  instructed  a  verdict  for  defendant  if  plaintiff  at-, 
tempted  to  alight  from  i£e  car  while  it  was  moving  and  in  so  doing  was  thrown 
to  the  ground  and  injured,  since  this  was  more  favorable  than  the  requested 
chaige  in  that  it  made  the  facts  therein  submitted  negligence  per  se  on  the  part 
of  putintiff,  when  this  question  should  have  been,  and  in  the  requested  charge 
was,  left  to  the  determination  of  the  jury. 

Error  from  the  district  court  of  El  Paso.    Tried  below  before  Hon, 
J.  M.  Goggin. 
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Clark,  Hawkins  &  Franklin  and  Shook  &  Vanderhoeven,  for  appel- 
lant.— 1.  The  burden  of  proof  being  upon  the  plaintiff  to  establish  by 
preponderance  of  the  evidence  her  right  to  recover,  the  verdict  of  the  jury 
was  contrary  to  law,  as  the  overwhelming  preponderance  of  the  evi- 
dence was  with  the  defendant,  and  the  jury  could  not  under  the  evi- 
dence reasonably  and  properly  find  for  plaintiff.  Texas  &  P.  Ry.  v. 
Levine,  87  Texas,  437;  Mutual  Life  Ins.  Co.  v.  Hayward,  27  S.  W.  Rep., 
36,  88  Texas,  322. 

2.  The  charge  imposed  upon  defendant  a  much  higher  degree  of  dili- 
gence and  foresight  than  the  law  imposes  on  carriers.  Allen  v.  Gal- 
veston Ry.  Co.,  79  Texas,  632;  Durnett  v.  Gulf  City  Ry.  Co.,  37  S.  W. 
Rep.,  338. 

A,  H.  Goldstein  and  Jno.  L.  Dyer,  for  appellee. — 1.  Where  the  evi- 
dence is  conflicting  a  verdict  will  not  be  set  aside,  and  this  even  though 
the  court  might  have  arrived  at  a  different  conclusion,  and  even  though 
the  verdict  may  be  unsatisfactorv  to  the  court.  Erdington  v.  Kiger, 
4  Texas,  89 ;  Texas  &  P.  Ry.  v.  Casey,  57  Texas,  122 ;  Carter  v.  Car- 
ter, 5  Texas,  102;  Simonton  v.  Ward,  35  Texas,  585;  Ward  v.  Bledsoe, 
32  Texas,  254. 

2.  The  charge  complained  of  required  of  the  carrier  no  more  than  a 
very  high  degree  of  care  in  reference  to  possible  dangers  that  the  pas- 
senger might  be  exposed  to.  Charge  did  not  require  carrier  to  foresee 
any  and  all  possible  dangers.  Nor  were  the  jury  therefrom  warranted 
in  believing  that  it  was  the  duty  of  the  carrier  to  foresee  that  passen- 
ger would  purposely  step  from  the  car.  International  &  G.  N.  RV.  Co. 
V.  Clark,  10  Texas  Ct.  Rep.,  312;  Missouri,  K.  &  T.  Ry.  Co.  v. 'Scar- 
borough, 51  S.  W.  Rep.,  356;  International  &  G.  N.  Ry.  Co.  v.  Welch, 
86  Texas,  204;  International  &  G.  N.  Ry.  Co.  v.  Halloren,  53  Texas, 
53;  Dillingham  v.  Ward,  27  S.  W.  Rep.,  1075;  Fort  Worth  &  D.  C. 
Ry.  V.  Rogers,  60  S.  W.  Rep.,  61 ;  Houston  &  T.  C.  Ry.  Co.  v.  George, 
60  S.  W.  Rep.,  314;  St.  Louis  &  S.  W.  Ry.  Co.  v.  Byers,  70  S.  W.  Rep., 
559;  Knauff  v.  San  Antonio  Traction  Co.,  70  S.  W.  Rep.,  1012. 

NEILL,  Associate  Justice. — This  is  a  suit  by  appellee  against  ap- 
pellant to  recover  damages  for  personal  injuries  inflicted  upon  her  by 
the  negligence  of  the  defendant.  The  defenses  plead  were  not  guilly 
and'  contributory  negligence.  The  trial  of  the  case  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff  for  $1,200.  Prom  the  judg- 
ment this  writ  of  error  is  sued  out. 

While  the  evidence  is  conflicting  upon  the  issues  of  negligence  and 
contributory  negligence,  it  is  reasonably  sufficient  to  warrant  the  jury 
in  finding  that  on  the  night  of  the  2d  day  of  March,  1902,  while  plain- 
tiff was  a  passenger  on  one  of  defendant's  street  cars,  while  nearing  the 
cross  street  where  she  wished  to  get  off,  and  the  name  of  the  street  be- 
ing called  by  the  conductor,  she  signaled  him  to  stop  the  car  at  that 
street  so  that  she  might  alight,  which  signal  was  answered  by  his  pull- 
ing the  bell  cord  and  thereby  ringing  the  bell,  which  notified  the  motor- 
man  to  stop  the  car  at  that  place ;  that  when  the  bell  was  thus  rung  the 
motorman  slackened  the  speed  of  the  car,  and  brought  it  nearly,  if  not 
quite,  to  a  stop  when  it  crossed  the  street  where  plaintiff  wished  to  get 
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off;  that  when  the  speed  slackened  plaintiff  arose  from  her  seat,  and 
when  the  ear  was  at  a  standstill,  or  nearly  so,  while  she  was  in  the  act 
of  stepping  on  the  footboard,  with  one  foot  in  the  body  of  the  car  and 
the  other  on  or  nearly  reaching  the  footboard,  the  motorman  negli- 
gently turned  on  the  electric  current  which  propelled  the  car,  causing 
it  to  start  forward  with  increased  speed,  which  threw  or  caused  plaintiff 
to  fall  therefrom  upon  the  ground  with  great  force  and  violence,  thereby 
breaking  her  arm  and  inflicting  upon  her  other  painful  physical  in- 
juries, and  that  plaintiff  was  not  guilty  of  any  negligence  which  proxi- 
mately contributed  to  her  injuries,  and  that  by  reason  of  defendant's 
negligence  she  has  been  damaged  in  the  amount  found  by  the  jury. 

Conclusions  of  Law. — 1.  It  is  not  for  an  appellate  court  to  weigh  tes- 
timony, pass  upon  conflicting  evidence  and  determine  issues  of  fact. 
Its  province  only  is  to  decide  whether  there  is  evidence  reasonably  suffi- 
cient to  support  the  findings  of  the  jury.  When  this  is  determined  in 
the  affirmative,  its  duty  in  this  regard  is  at  an  end,  and  the  verdict 
must  be  sustained  even  though,  if  left  in  the  first  instance  to  an  appel- 
late tribunal,  it  might  have  reached  different  conclusions  of  fact  from 
the  evidence. 

2.  The  court,  in  instructing  the  jury  "that  it  is  the  duty  of  the  El 
Paso  Electric  Eailway  Company  and  their  servants  and  employes  en- 
gaged in  the  operation  of  their  street  cars  to  use  such  high  degree  of 
care  and  foresight  in  the  protection  of  their  passengers  from  possible 
dangers,  and  to  exercise  such  high  degree  of  prudence  in  guarding 
against  them  as  would  be  used  by  very  cautious  and  prudent  and  com- 
petent persons  under  like  circumstances,  and  while  street  railway  com- 
panies are  not  to  be  regarded  as  insurers  of  the  safety  of  their  passen- 
gers, yet  they  are  required  to  use  the  high  degree  of  care  stated  in  the 
paragraph  above  for  their  safety,  and  a  failure  on  their  part  to  use  such 
care  and  prudence  as  above  explained  to  you,  is  negligence,*' — simply  de- 
clared a  well  established  principle  of  law  governing  a  common  carrier 
in  the  discharge  of  its  duty  to  passengers  whom  it  undertakes  to  carry 
for  hire,  and  is  directly  applicable  to  this  case  as  it  is  made  by  the 
pleadings  and  evidence.  Knauff  v.  San  Antonio  Traction  Co.,  70  S.  W. 
Rep.,  1012 ;  International  &  G.  N.  Ey.  Co.  v.  Clark,  10  Texas  Ct.  Rep., 
312;  Missouri,  K.  &  T.  Ey.  Co.  v.  Scarborough,  51  S.  W.  Rep.,  356; 
International  &  6.  N.  Ey.  Co.  v.  Welch,  86  Texas,  204;  International 
&  G.  N.  Ey.  Co.  V.  Halloren,  63  Texas,  53;  Dillingham  v.  Wood,  3 
Texas  Civ.  App.,  71,  27  S.  W.  Eep.,  1076;  Fort  Worth  &  D.  C.  Ey.  Co. 
V.  Sogers,  24  Texas  Civ.  App.,  382;  60  S.  W.  Eep.,  61;  Houston  &  T. 
C.  By.  Co.  V.  George,  60  S.  W.  Eep.,  314;  St  Louis  &  S.  W.  Ey.  Co.  v. 
Byers,  70  S.  W.  Sep.,  669.  It  imposes  no  greater  care,  diligence  or 
foresight  than  does  the  law.  The  clause,  "and  while  street  railway  com- 
panies are  not  to  be  regarded  as  insurers  of  the  safety  of  their  passen- 
gers,'^ as  it  appears  in  the  paragraph  above  quoted,  is  not  **meaning- 
less  when  considered  in  the  light  of  the  language  which  immediately 
precedes  and  immediately  follows^'  it.  But,  if  "meaningless,^*  we  can 
not  see  how  the  defendant  was  injured  by  it 

What  is  styled  in  defendant's  brief  "fourth  proposition"  under  the 
second  assignment  of  error,  is  not  cognate  to  the  assignment,  and  states 
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no  point  that  can  arise  from  it^  but  presents  and  raises  a  distinct  ques- 
tion arising  from  the  action  of  the  court  upon  a  matter  separate  and 
having  no  connection  with  the  matter  complained  of  in  the  assignment 
under  consideration.  It  can  not  therefore,  under  the  rules,  be  con- 
sidered. 

3.  As  the  charge  of  the  court  covered  every  material  issue  raised  by 
the  pleadings  and  evidence,  the  failure  in  the  preliminary  part  to  fully 
state  the  issues  (if  there  were  such  failure  as  is  contended  by  defendant) 
is  not  a  ground  for  reversal,  no  special  instruction  having  been  requested 
for  the  correction  of  such  omission.  Missouri,  K.  &  T.  Ey.  Co.  v.  Kirk- 
land,  11  Texas  Civ.  App.,  528. 

4.  The  remaining  assignments  of  error  complain  either  of  the  court's 
general  charge  or  of  its  failure  to  give  special  charges  requested  by  de- 
fendant's counsel.  We  have  considered  them  all,  and  believe  none  is 
well  taken.  The  charge  of  the  court,  when  taken  as  a  whole,  fully  and 
fairly  presents  every  issue  and  phase  of  the  case  made  by  the  pleadings 
and  evidence,  and  embraces  every  correct  principle  of  law  applicable  to 
the  issues  upon  which  a  special  charge  was  asked  and  refused. 

There  is  no  error  in  the  judgment,  and  it  is  aflSrmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

The  principle  embraced  in  the  portion  of  the  charge  complained  of 
in  the  second  assignment  of  error  is  too  well  established  to  admit  of 
discussion.  The  duty  of  a  common  carrier  to  use  the  high  degree  of 
care  and  foresight  stated  in  the  charge  has  been  imposed  by  the  law  upon 
common  carriers  of  passengers  ever  since  the  common  law  undertook  to 
determine  and  impose  upon  such  a  carrier  its  duty  to  its  passengers. 

While  the  opinions  of  courts  do  not  always  express  the  rule  in  the 
same  language  that  is  used  in  the  charge,  the  obvious  meaning  that  is 
expressed  in  all  of  them  is  the  same  as  is  stated  in  the  portion  of  the 
charge  complained  of.  When  this  part  of  the  charge  is  considered  and 
applied  to  the  facts  alleged  and  proven,  it  can  not,  in  view  of  other 
parts  of  the  charge,  be  said  to  have  been  calculated  in  the  least  to  have 
misled  the  jury,  or  have  induced  them  to  believe  that  it  was  defendant's 
duty  to  foresee  that  plaintiff  would  purposely  step  from  the  car,  and  that 
it  was  the  duty  of  the  defendant  to  prevent  her  from  doing  so.  This 
part  of  the  charge  was  intended  to  present  plaintiflf's  theory  of  the  case 
arising  from  the  facts  alleged  and  proven  upon  the  trial.  No  hypothesis 
can  be  based  on  this  theory,  that  she  purposely  stepped  from  said  car. 
The  hypothesis  presented  by  her  pleadings  and  evidence  is  that  she  was 
thrown  from  the  car  by  defendant's  servant  suddenly  accelerating  its 
speed  at  the  time  plaintiff  thought  it  was  being  brought  to  a  stop  and 
she  was  preparing  to  alight.  Whether  this  was  a  fact,  and,  if  shown,  was 
negligence,  in  view  of  the  high  degree  of  care  the  law  requires  a  car- 
rier to  exercise  for  the  safety  of  its  passengers,  the  jury  were  left  by 
the  charge  to  determine. 

In  our  former  opinion  we  declined  to  consider  what  is  asserted  in 
plaintiff  in  error's  brief  as  its  fourth  proposition  under  the  second  as- 
signment of  error^  for  the  reason  that  it  presents  a  distinct  question 
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arising  from  the  action  of  the  court  upon  a  matter  separate  and  having 
no  connection. with  the  matter  complained  of  by  the  assignment.  It  is 
contended  in  this  motion,  that' it  is  patent  from  the  brief  it  was  not 
intended  as  a  proposition  but  as  a  separate  and  distinct  assignment  of 
error,  and  that  the  mistake  of  the  printer  in  calling  it  a  proposition 
should  not  deprive  the  defendant  of  its  consideration.  If  this  should 
be  conceded,  there  is  another  ground  which  should  preclude  us  from 
considering  it,  i.  e.,  no  such  assignment  appears  in  the  record.  The 
record  can  only  be  looked  to  for  assignments  of  error  made  by  the  plain- 
tiff in  error,  and  even  when  they  appear  there  they  can  not  under  the 
rules  of  the  court  be  considered  if  they  are  not  copied  in  the  brief.  We 
suppose  (treating  what  is  called  the  fourth  proposition  as  a  second  as- 
signment as  a  distinct  assignment  of  error)  that  the  thirteenth  assign- 
ment, as  numbered  in  the  transcript,  is  the  one  referred  to.  If  it  is, 
there  is  another  mistake,  perhaps  of  the  printer  in  copying  it  into  the 
brief;  and  by  this  mistake  is  omitted  the  very  gist  of  the  charge  which 
is  the  subject  of  the  assignment  of  error,  making  the  charge  meaning- 
less and  senseless.  If  it  should  be  insisted  that  this  omission  was  the 
fault  of  the  printer  and  should  not,  therefore,  deprive  defendant  of  the 
value  of  his  assignment  as  it  appears  in  the  record,  then  we  should  say 
it  has  no  potency,  and  its  consideration  would  be  unavailing.  As  re- 
cited in  the  assignment  of  error,  the  special  charge  would  require  a 
verdict  for  the  defendant,  unless  the  jury  should  believe  from  the  evi- 
dence that  its  agents  or  servants  in  control  of  the  car  upon  which 
plaintiff  was  a  passenger,  did  or  failed  to  do  something  under  the  cir- 
cumstances which  would  not  have  been  done  or  left  undone  by  a  very 
cautious  and  careful  person  under  all  the  circumstances.  While  this 
may  be  abstractly  a  correct  proposition  of  law,  it  is  entirely  too  general 
when  considered  in  reference  to  this  case  as  it  is  made  by  the  pleadings 
and  evidence.  Certain  matters  were  plead  by  plaintiff  as  a  cause  of  ac- 
tion; other  matters  were  specially  plead  as  a  defense.  Upon  the  facts 
plead,  evidence  was  introduced  by  both  parties  and  it  was  to  the  facts 
thus  put  in  issue  by  the  pleadings  and  evidence  the  attention  of  the 
jury  should  have  been  directed,  as  was  done  by  the  main  charge  of  the 
court.  Outside  of  these  matters,  what  "defendant's  agents  or  servants 
in  control  of  the  car  upon  which  plaintiff  was  a  passenger  did  or  failed 
to  do*'  is  foreign  to  the  case. 

Again,  it  is  insisted  that  if  the  special  charge  embraced  in  the  as- 
signment of  error  was  not  correct,  it  was  sufficient  to  call  the  court's 
attention  to  an  issue  involved  and.  required  the  court  to  give  a  proper 
charge  on  the  subject.  A  proposition  under  an  assignment  of  error 
stating  that,  even  if  a  charge  was  not  correct,  it  was  sufficient  to  call 
the  court's  attention  to  the  issue  involved  and  required  it  to  give  a 
proper  charge  on  the  subject,  can  not  be  considered  in  the  absence  of 
an  assignment  alleging  that  the  court  should,  in  view  of  the  request, 
have  given  another  and  proper  charge  on  the  subject.  Equitable  Life 
Assurance  Co.  v.  Maverick,  78  S.  W.  Rep.,  560;  First  National  Bank  v. 
Moor,  79  S.  W.  Rep.,  53;  Metcalfe  v.  Lowenstein,  81  S.  W.  Rep.,  363. 
There  is  no  such  assignment  in  the  record. 

The  contention  under  the  fourteenth  assignment  of  error  that  the 
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court  erred  in  its  general  charge  in  stating  at  length  the  allegations  in 
plaintiff's  petition,  and  in  stating  only  in  a  general  way  the  answer 
of  defendant,  in  that  it  was  calculated  to  impress  the  jury  with  the  be- 
lief that,  in  the  opinion  of  the  court,  plaintiff's  allegations  had  been  es- 
tablished, can  not  be  sustained.  If,  however,  the  charge  as  it  stood  was 
calculated  to  have  that  affect  upon  the  jury,  it  was  incumbent  upon  the 
defendant  to  ask  a  special  charge  stating  more  fully  the  defensive  mat- 
ters plead,  thereby  removing  any  possibility  of  such  false  impression 
being  made  upon  the  jury. 

The  substance  of  an  issue  is  all  the  law  requires  to  be  proven.  This 
negatives  the  idea  that  it  is  necessary  to  exactly  prove  an  allegation  to  a 
certain  intent  in  every  particular.  The  substance  of  the  issue  in  this 
case  is  not  whether  the  car  upon  which  plaintiff  was  a  passenger  had 
passed  beyond  Campbell  Street,  where  she  desired  to  get  off,  but  whether 
she  was  injured  by  the  negligence  of  defendant  in  suddenly  accelerating 
the  speed  of  the  car  at  the  time  when  she  was  preparing,  as  she  alleged, 
to  get  off,  and  was  thereby  thrown  from  the  car.  If  this  was  proven, 
it  makes  no  difference  where  the  car  was  in  reference  to  Campbell 
Street.  For  this  reason  we  overruled  and  adhere  to  our  ruling  as  to 
the  fifteenth  assignment  of  error.  Traction  Co.  v.  Hawthorn,  71  W.  E. 
Rep.,  1023. 

In  the  general  charge  of  the  court  there  is  a  proposition  asserted  and 
given  in  charge  to  the  jury  as  law  for  their  guidance,  which  is,  we 
think,  more  favorable  to  the  defendant  than  special  charge  number  3, 
which  was  asked  and  the  court  refused  to  give.  The  proposition  re- 
ferred to  is  embodied  in  this  part  of  the  court's  charge:  "If  you  be- 
lieve from  the  evidence  that  Mrs.  Harry  attempted  to  alight  from  said 
car  while  the  same  was  moving,  and  purposely  stepped  or  attempted  to 
step  from  the  running  board  of  said  car  to  the  ground  while  the  car 
was  moving,  and  in  so  doing,  if  she  so  did,  she  fell  or  was  thrown  to 
the  ground  by  reason  of  the  momentum  of  said  car  at  the  time  she 
stepped  or  attempted  to  step  from  the  running  board,  if  she  so  did,  and 
was  injured,  your  verdict  should  be  for  the  defendant."  This  we  think, 
was  more  favorable  to  the  defendant  than  is  authorized  by  law.  The 
rule  of  the  law,  in  this  regard,  seems  to  be  that  whether  a  passenger  is 
guilty  of  contributory  negligence  in  attempting  to  alight  from  a  mov- 
ing car,  is  a  question  for  the  jury  to  determine  in  view  of  all  the  at- 
tending and  surrounding  circumstances,  and  not  a  question  of  law  for 
the  decision  of  the  court.  3  Thomp.  on  Neg.,  sees.  3666,  3016;  Trac- 
tion Co.  V.  Olsen,  71  N.  E.  Rep.,  986.  In  that  the  charge  as  given  makes 
the  facts  therein  submitted,  if  found  to  exist,  negligence  per  se,  it  is 
more  favorable  to  defendant  than  the  special  charge  it  requested;  for 
the  special  charge,  while  it  embodied  the  same  matters,  left  it  to  the 
jury  to  determine  whether  or  not  such  facts  constitute  contributory 
negligence  on  the  part  of  the  plaintiff.  Traction  Co.  v.  Hawthorn,  71 
N.  E.  Rep.,  1023. 

As  is  said  in  McKinstry  v.  St.  Louis  Transit  Co.,  82  S.  W.  Rep. 
(Mo.),  1109:  "The  degree  of  care  exacted  of  the  carrier  for  the  pas- 
senger's safety  while  he  is  getting  off  the  vehicle  is  of  the  same  lofty 
degree  as  that  imposed  while  he  is  in  course  of  transit,  the  extraordi- 
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nary  care  demanded  from  the  carrier  by  law  continuing  until  the  con- 
tract of  carriage  is  completed  and  terminated  by  delivery  of  the  pa»- 
senger  at  terminus  of  his  journey  uninjured,  and  that  the  contract  of 
a  passenger  carrier  toward  its  passengers  requires  the  utmost  care  and 
diligence  of  very  cautious  persons,  and  rendering  them  liable  for  even 
the  slightest  neglect.*' 

The  third  proposition  under  the  eighteenth  assignment  admits  that 
special  charge  number  3  was  technically  erroneous  or  inapt,  but  con- 
tends that  it  was  sufficient  to  suggest  to  the  court  the  importance  of 
giving  a  correct  charge  upon  the  matter.  What  we  have  before  said 
in  regard  to  another  assignment  of  error  disposes  of  this  proposition. 
Assurance  Co.  v.  Maverick,  supra.  Under  the  special  charge  the  jury 
would  have  been  required  to  find  against  the  plaintiff  regardless  of 
whether  the  acts  on  her  part,  if  found  by  the  jury,  proximately  con- 
tributed to  her  injury  or  not. 

As  we  said  in  our  former  opinion,  the  charge  of  the  court  so  far  as 
defendant  is  concerned  fully  and  fairly  presented  the  law  upon  tbe 
case.  And  no  reason  is  shown  in  this  motion  for  us  not  adhering  to  what 
we  then  held.    The  motion  is  overruled. 

Overruled. 

Filed  December  14,  1904. 


H.  J.  MOBBIS  ET  AL.  V.  BeAUMONT  NATIONAL  BaNX. 

Decided  November  3,  1904. 

Vorsed  Check— Liability  of  Bank. 

As  between  a  depositor  and  a  bank  the  latter  is  held  to  a  knowledge  of 
the  signature  and  handwriting  of  its  customers,  and  in  the  absence  of  some 
fault  on  the  part  of  the  customer  affecting  the  question  of  liability,  a  forged 
check,  whether  the  forgery  was  accomplished  by  material  alteration  or  imita- 
tion of  the  signature,  is  honored  by  the  bank  at  its  peril. 

Appeal  from  the  County  Conrt  of  Jefferson.  Tried  below  before  Hon, 
D.  P.  Wheat. 

Hardy  &  Hardy,  for  appellant,  cited  Moody  v.  Bank,  46  S.  W.  Bep., 
660;  Leather  Mfg.  Bank  v.  Morgan,  6  Snp.  Ct.  Rep.,  657;  Iron  City 
Bank  v.  Peyton,  39  S.  W.  Bep.,  223;  City  Bank  v.  Nat.  Bank,  45 
Texas,  218. 

No  briefs  for  appellee. 

GILL,  Associate  Justice. — On  April  29,  1901,  the  firm  of  Morris 
&  Browne  had  a  deposit  in  the  First  National  Bank  of  Beaumont.  The 
deposit  was  in  the  name  of  Morris,  the  senior  member  of  the  firm.  On 
the  day  named  they  subscribed  for  stock  in  a  corporation  thereafter  to 
be  organized  by  one  H.  M.  Turner  and  gave  him  two  checks  on  the  First 
National  Bank  of  Beaumont,  one  for  the  sum  of  $100  and  one  for 
$200,  payable  to  the  order  of  Turner,  each  being  signed  by  H.  J.  Mor- 
ris. They  at  once  countermanded  the  checks  for  some  reason  and  no- 
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tified  the  First  National  Bank  not  to  pay  them.  They  also  notified 
Turner,  but  he  did  not  surrender  the  checks.  The  ofiScials  of  the  last 
named  bank  suggested  that  in  order  to  guard  against  their  payment 
through  inadvertence  the  entire  deposit  be  withdrawn  and  placed  else- 
where. Acting  upon  this  suggestion  the  firm  on  May  3  withdrew  the 
deposit  and^  placed  it  with  the  Beaumont  National  Bank,  saying  noth- 
ing about  the  outstanding  checks  in  the  hands  of  Turner. 

The  checks  were  written  upon  the  printed  blanks  of  the  First  Na- 
tional Bank  and  Turner  presented  them  to  that  bank  for  payment, 
which  was  refused.  Thereupon  Turner,  without  the  knowledge  or  eon- 
sent  of  the  firm  or  either  member  thereof,  ran  a  peixcil  through  the 
printed  word  "First"  in  each  of  the  checks  and  wrote  in  pencil  '^mt," 
so  th^t  the  checks  thereafter  appeared  on  their  face  to  be  addressed  to 
the  Beaumont  National  Bank  as  payor.  The  alteration  was  not  in  the 
handwriting  of  Morris.  This  was  the  only  respect  in  which  they  were 
altered.  He  thereupon  presented  them  to  the  last  named  bank  and 
they  were  paid  in  full  and  charged  against  the  deposit  of  the  firm. 
They  were  paid  May  6,  six  days  subsequent  to  their  date,  which  showed 
they  were  drawn  prior  to  the  time  the  firm  had  a  deposit  in  the  Beau- 
mont National  Bank.  On  discovery  of  the  facts  the  firm  demanded 
the  full  balance  of  their  deposit  without  reference  to  the  checks,  which 
they  denounced  as  forgeries,  but  the  bank  refused  the  demand  and  the 
firm  brought  this  suit  for  the  recovery  of  their  deposit,  their  pleadings 
setting  up  the  facts. 

The  defendant,  Beaumont  National  Bank,  resisted  the  suit  on  the 
ground  that  they  were  innocent  holders  of  the  checks  without  notice  of 
the  forgery,  and  pleaded  further  that  it  was  the  local  custom  for  banks 
to  pay  checks  where  the  printed  name  of  the  payor  was  erased  and 
another  inserted  in  writing.  That  they  had  paid  other  checks  of  plain- 
tiffs written  the  same  way  which  were  genuine,  wherefore  it  claims  it 
is  not  liable. 

The  trial  court  after  hearing  the  evidence  instructed  a  verdict  for  de- 
fendant and  judgment  was  entered  upon  the  verdict.  Plaintiffs  have 
appealed. 

It  is  true  that  the  defendant  paid  two  other  checks  of  the  firm  written 
upon  the  printed  blanks  of  the  First  National  Bank,  the  word  "Firsf^ 
being  erased  by  Morris  in  the  same  way  and  the  word  "Beaumonf*  sub- 
stituted in  ink.    These  checks  were  genuine. 

Plaintiffs  contend  in  their  briefs  that  as  the  checks  were  forgeries  the 
innocence  of  defendants  is  no  defense.  The  defendants  have  filed  no 
briefs. 

We  understand  the  law  to  be  in  line  with  the  contention  of  plain- 
tiffs. As  between  the  depositor  and  defendant  the  latter  is  held  to  a 
knowledge  of  the  signature  and  handwriting  of  its  customer,  and  in  the 
absence  of  some  fault  on  the  part  of  the  customer  affecting  the  ques- 
tion of  liability  a  forged  check,  whether  the  forgery  was  accomplished 
by  material  alteration  or  the  forgery  of  the  signature,  is  honored  by  the 
depositee  at  its  peril. 

There  can  be  no  question  as  to  the  materiality  of  the  alteration.  The 
plaintiffs  are  not  shown  to  have  been  guilty  of  any  negligence  in  respect 
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to  tliese  checks,  and  it  certainly  can  not  be  contended  with  any  show 
of  reason  that  it  was  their  duty  to  foresee  Turner's  fraudulent  act  and 
notify  defendant  as  against  checks  which  had  not  been  drawn  against 
it.    No  local  custom  can  give  vitality  to  a  forged  check. 

The  facts  being  undisputed,  the  judgment  of  the  trial  court  is  re- 
versed and  judgment  here  rendered  in  favor  of  plaintiflfs  for  the  amount 
sued  for  with  interest  from  the  date  of  their  demand  upon  defendant. 

Reversed  and  rendered. 


Qttlf,  Golobado  &  Santa  Fb  Railway  Company  v. 
Herbert  M.  Rogers. 

Decided  November  4,  1904. 

1^— Aesldenoe— Bomloile. 

One  may  have  a  domicile  and  residence  in  one  state  and  also  a  residence 
in  another. 

2.^i4ame— What  Constltntet. 

The  fact  that  a  person  accepted  a  position,  the  duties  of  which  fixed  his 
headquarters  at  a  certain  city  is  sufficient  to  constitute  de  facto  residence  with- 
out proof  that  he  owned  a  home  or  other  property  at  that  point,  regardless  of 
the  length  of  time  he  lived  there. 

8.— Same— Nonresident— Action  for  Personal  Injnriei— Venne. 

Where  a  person  who  claimed  a  city  in  another  state  aa  his  home,  but  ac- 
cepted a  position  in  this  state  the  duties  of  which  fixed  his  headquarters  in  a 
certain  city  where  he  ate  and  slept  and  had  his  washing  done,  his  employment 
being  for  an  indefinite  period  so  long  as  it  suited  him  or  he  gave  satisfaction, 
his  residence  in  such  city  was  thereby  fixed  so  that  a  suit  by  him  against  a  rail- 
way for  personal  injuries  must  be  brought  in  the  county  of  his  residence  or  in 
the  county  where  the  injury  was  receiv^. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  Q.  Kittrell. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — 1.  The  evidence  show- 
ing, as  it  does,  in  this  case,  that  the  accident  out  of  which  this  suit  grew, 
happened  in  Galveston  County,  Texaa,  and  that  the  defendant  company 
had  an  office  and  agent  in  said  county;  and  the  evidence  further  show- 
ing, as  it  does,  that  the  plaintiff  at  the  time  of  said  accident  did  not  re- 
side in  the  county  of  Harris,  and  had  not  resided  there  prior  to  the  ac- 
cident, nor  since  the  same,  and  the  evidence  further  showing,  as  it 
does,  that  the  said  plaintiff  was  a  resident  of  the  State  of  Texaa,  and  re- 
sided in  the  county  of  Galveston  at  the  time  of  said  accident,  the  dis- 
trict court  of  Harris  County  did  not  have  jurisdiction  of  this  cause  of 
action,  but  the  venue  of  same  was  in  Galveston  County  only,  and  the 
court  erred,  therefore,  in  failing  to  sustain  defendant's  plea  of  privi- 
lege interposed  herein.  See  Venue  Act  of  the  Twenty-seventh  Legisla- 
ture, as  contained  in  Session  Acts,  p.  SI. 

In  the  case  of  Stout  v.  Leonard,  37  New  Jersey  Law,  492,  it  was 
said :  ''Eesidence  is  not  domicile,  but  domicile  is  residence  implied  with 
the  intention  to  remain  for  an  tmlimited  time.    A  man  can  have  but 
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one  domicile  for  one  and  the  same  person  at  any  one  time,  but  he  may 
have  numerous  places  of  residence.  His  place  of  residence  generally 
is  his  place  of  domicile,  but  is  not  by  any  means  necessarily  so,  since  no 
length  of  residence  without  any  intention  of  remaining  will  constitute 
a  domicile.'^ 

Again,  in  Burrell  v.  Jewett,  26  New  York  Supreme  Court,  we  find  the 
following :  "The  derivation  of  the  two  words,  'domicile'  and  ^residence,' 
fully  points  out  the  distinction  in  their  meaning.  A  home,  domus,  is 
something  more  than  a  temporary  place  of  remaining,  residenti,  how- 
ever length  such  stay  may  continue.*' 

In  Weitkamp  v.  Loehr,  53  New  York  Supreme  Court,  79,  the  follow- 
ing language  was  used:  'T^ile,  generally  speaking,  domicile  and  resi- 
dence mean  the  same  thing,  residence,  combined  with  intention  to  re- 
main, constitutes  domicile,  while  an  established  abode,  fixed  permanently 
for  a  time  for  business  or  other  purposes,  constitutes  a  residence,  though 
there  may  be  an  intent,  existing  all  the  while,  to  return  to  the  true  domi- 
cile. The  words  'citizen'  and  'inhabitanf  do  not  mean  the  same  thing, 
as  said  above,  because  a  man  may  be  a  citizen  without  being  an  inhabi- 
tant of  a  state,  or  he  may  be  an  inhabitant  without  being  a  citizen 
(Quinby  v.  Duncan,  4  Horr.,  383)." 

2.  Under  the  law  of  this  state,  venue  of  suits  against  railroad  cor- 
porations for  damages  for  personal  injuries  is  fixed  either  in  the  county 
where  the  plaintiff  actvally  resided  at  the  time  of  the  accident,  or  in 
the  county  where  the  injury  was  inflicted,  and  such  venue  can  not  be 
changed  or  in  any  way  controlled  by  the  declaration  of  plaintiflf  as  to 
residence  so  as  to  authorize  filing  of  such  suit  in  another  and  different 
county. 

Attention  is  directed  to  the  rule  that  provisos  in  a  statute  are  strictly, 
rather  than  liberally,  construed.  Eoberts  v.  Yarborough,  41  Texas, 
449;  Endlich  on  Interpretation  of  Statutes,  sec.  186. 

Evidently  the  object  of  the  proviso  in  our  venue  statute  is  to  place 
the  nonresident  on  an  equality  with  the  resident  of  the  state.  The  resi- 
dent of  the  state  is  permitted  to  choose  the  county  of  his  residence  or 
the  county  of  the  accident.  A  nonresident  of  the  state,  who  has  no 
fixed  abode  in  the  state  which  he  can  select  as  the  place  of  suit,  is  per- 
mitted to  choose  the  county  of  the  accident,  or  to  select,  in  effect,  a 
county  of  temporary  residence  for  the  purpose  of  suit.  The  reason  of 
the  proviso  will  therefore  not  apply  to  a  party  who  is  living  in  the 
state,  there  making  his  living,  having  a  fixed  headquarters  and  an  in- 
tention to  indefinitely  remain.  To  construe  the  proviso  as  applying  to 
such  party  would  discriminate  in  his  favor  against  other  residents  and 
citizens  of  the  state  who  are  required  to  select  the  county  of  their  abode 
or  of  the  accident,  and  such  intention  to  discriminate  ought  not  to  be 
imputed  to  the  legislature. 

3.  When  a  person  has  actually  removed  to  another  place  with  an  in- 
tention of  remaining  there  for  an  indefinite  time  and  as  a  place  of 
present  domicile,  it  becomes  his  place  of  residence  and  domicile  not- 
withstanding he  may  have  a  floating  intention  to  return  at  some  future 
period,  and  at  best  the  facts  in  this  case  only  show  that  the  plaintiff 
had  a  floating  intention  of  returning  to  Omaha  at  some  indefinite  future 
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period,  if  at  all,  and  such  facts  are  not  sufficient  to  change  his  place  of 
present  residence  and  domicile.  State  v.  DeCasinova,  1  Texas,  406; 
Barton  v.  Irasburgh,  33  Vt.,  169;  Wright  v.  Schneider,  32  Fed.  Sep., 
705;  Wood  v  Hamilton,  14  Daily^  41;  State  v.  Groom,  10  Iowa,  315; 
Sleeper  v.  Paige,  15  Gray  (Mass.),  349;  Harvard  College  v.  Gore,  6 
Pick.  (Mass.),  370;  Holmes  v.  Green,  7  Gray  (Mass.),  299:  Harris  v. 
Firth,  4  Cranch  (C.  C),  710;  Yomig  v.  PoUak,  85  Ala.,  439;  Keller  v. 
Baird,  5,  Heisk,  179;  Graham  v.  Trimmer,  6  B^an.,  230;  Bingold  v. 
Barley,  5  Md.,  186;  59  Am.  Dec.,  107. 

Hume,  Robinson  &  Hume  and  Lovejoy  &  Malevinshy,  for  appellee. — 
1.  The  plaintiff  alleging  himself  to  be  a  nonresident  of  the  State  of 
Texas,  stated  a  case  of  jurisdiction  and  venue  in  the  trial  court,  to  de- 
feat which  the  burden  by  plea  and  affirmative  proof  that  he  was  not  a 
nonresident  of  Texas  rested  on  the  defendant,  and  the  defendant  fail- 
ing to  sustain  the  burden,  the  court  did  not  err  in  overruling  the  plea. 
Venue  Act,  27th  Leg.,  Laws  1901,  p.  31 ;  Bailway  Co.  v.  Lloyd,  78  S. 
W.  Bep.,  43;  Galveston  v.  Ephriam,  18  Texas,  118,  124;  Kelso  v. 
Adams,  2  Posey's  U.  C,  374,  376;  Hopson  v.  Caswell,  13  Texas  Civ. 
App.,  492,  36  S.  W.  Bep.,  S13;  Graves  v.  Bank,  77  Texas,  555,  556; 
liam  V.  Boot,  22  Texas  Civ.  App.,  413,  55  S.  W.  Bep.,  413 ;  Michael  v. 
Michael,  79  S.  W.  Bep,  75;  5  Am.  Eng.  Ency.  of  Law  (1st  ed.)  865, 
859,  861-2,  875,  and  notes  2  and  3,  citing,  inter  alia,  Knox  v.  Walda- 
bough,  3  Me.,  456,  and  Dicey  on  Domicile,  125 ;  Price  v.  Price,  27  Atl. 
Bep.,  201;  Wallace  v.  Wallace,  54  Atl.  Bep.,  433,  7  Law  Notes,  52-3, 
June  number,  1903;  Alabama  G.  &  S.  By.  Co.  v.  Carroll,  84  Fed. 
Bep.,  772,  780;  Chicago  &  N.  W.  Co.  v.  Ohle,  117  U.  S.,  123,  128. 

2.  The  statute  is  one  fixing  the  rule  of  venue  in  actions  against  rail- 
road corporations  in  one  single  class  of  cases — qualified  by  explicit  ex- 
ceptions. The  word  '^resident,*'  and  not  less  the  word  "nonresident,'* 
have  appeared  in  our  venue,  and  other,  statutes  for  many  years,  and 
have  been  repeatedly  construed  by  our  courts,  and  it  has  remained  for 
a  meaning  to  be  ascribed  to  them  so  novel,  not  to  say  impossible,  as  to 
entitle  counsel  to  the  fame  that  waits  upon  independent  and  daring  dis- 
covery. 

By  rule  of  law,  every  man  has,  first,  his  domicile  of  origin,  and, 
second,  if  he  will,  his  domicile  of  choice,  which  he  retains  until  it  is 
abandoned;  and  in  that  event  either  a  new  domicile  of  choice  is  ac- 
quired, or  the  domicile  of  origin  is  resumed,  in  fact  or  by  assumption  of 
law.  5  Am.  &  Eng.  Ency.  of  Law  (1st  ed.),  865;  Cross  v.  Evarts,  28 
Texas,  523,  533 ;  Desmare  v.  United  States,  9.3  U.  S.,  605,  610. 

3.  The  venue  article  begins  thus:  ^^Art.  1194.  No  person  who  is  an 
inhabitant  of  this  state  shall  be  sued  out  of  the  county  in  which  he  has 
his  domicile,*'  ete. 

Inhabitant  and  resident  mean  the  same  thing.  BurrilPs  Law  Die, 
title  "Inhabitent;'*  Hart.  Dig.,  art.  667.  And  the  word  domicile  is 
evidently  used  in  the  stetute  in  the  sense  of  residence.  Brown  v.  Boul- 
den,  18  Texas,  431,  433 ;  O'Connor  v.  Cook,  26  S.  W.  Bep.,  1113. 

This  article  applies,  in  terms,  to  those  who,  being  inhabitants  of  the 
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state,  are  also  domiciled  there;  that  is,  it  prescribes  the  general  rule  of 
venue  as  to  those  only  who  are  domiciled  in  the  state — citizens  of  the 
state.  See  Hopson  v.  Caswell,  13  Texas  Civ.  App.,  494,  496,  36 
S.  W.  Eep.,  312-3;  Martin  v.  Bums,  BO  Texas,  678-9. 

Not  a  single  exception  to  the  general  rule,  save  that  permitting  said 
suit  against  a  nonresident  in  the  county  of  the  plaintiff's  residence 
seems  to  consider  venue  in  respect  of  persons  other  than  those  resident 
or  domiciled  in  the  state. 

Article  1230  and  1235  make  an  explicit  distinction  between  nonresi- 
dents of  the  state,  absentees  from  the  state,  transient  persons,  and  per- 
sons of  unknown  residence.  And  so  do  tiie  decisions.  Fernandez  v. 
Casey,  77  Texas,  452,  454;  Martin  v.  Bums,  80  Texas,  676,  678-9; 
Hopson  V.  Caswell,  13  Texas  Civ.  App.,  494,  496;  liams  v.  Root,  22 
Texas  Civ.  App.,  414-6,  55  S.  W.  Rep.,  413 ;  Gunter  v.  Armstrong,  2 
Texas  Civ.  App.,  600-1,  21  S.  W.  Rep.,  608. 

Under  neither  the  general  statute  nor  the  Special  Venue  Act  is  the- 
railroad  entitled  to  restrict  the  venue  when  it  is  sued  by  a  nonresident 
of  the  state,  and  seeks,  as  here,  to  escape  the  venue  by  asserting  immunity 
under  an  exception  available  only  against  plaintiffs  who  are  resident 
and  domiciled  in  the  state  and  in  particular  counties  of  the  state. 

GILL,  Associate  Justice. — On  Febmary  17,  1903,  appellee  while 
serving  as  brakeman,  was  injured  by  one  of  appellant's  trains  in  Gal- 
veston County,  Texas.  He  brought  this  suit  in  Harris  County,  Texas, 
alleging  that  his  injuries  were  due  to  the  negligence  of  appellant  and 
seeking  to  recover  damages  therefor,  and  further  alleging  that  he  was  a 
nonresident  of  the  state.  Appellant  pleaded  in  abatement  its  right  to 
be  sued  in  the  counly  of  plaintifPs  residence  or  else  the  county  in 
which  the  accident  occurred,  and  alleged  that  plaintiff  was  not  a  non- 
resident of  the  state,  but  a  resident  of  this  state  and  of  Galveston 
County. 

The  issue  of  venue  thus  presented  was  submitted  to  the  court  for 
determination,  who  after  hearing  the  evidence  overruled  the  plea  and 
the  cause  proceeded  to  trial  on  the  merits.  Plaintiff  recovered  a  judg- 
ment against  defendant  for  $16,005,  and  the  latter  has  appealed. 

By  the  first  assignment  of  error  the  action  of  the  trial  court  on  the 
issue  of  venue  is  assailed.  The  facts  upon  this  point  as  disclosed  by  the 
plaintiff's  own  testimony  are  as  follows :  The  accident  occurred  in  Gal- 
veston County,  more  than  half  a  mile  from  the  county  line.  He  was 
twenty-seven  and  one-half  years  old  at  the  date  of  the  trial  and  was  not 
married.  His  parents  are  dead.  He  was  born  in  Clark  County,  Iowa, 
and  lived  there  until  he  was  sixteen  or  seventeen  years  old,  when  he 
went  to  Council  Bluffs,  Iowa,  which  is  just  across  the  Missouri  River 
from  Omaha,  Neb.  These  two  towns  are  connected  by  a  car  line  and  it 
is  but  a  few  minutes'  ride  between  the  two  points.  He  remained  there 
until  he  attained  his  majority.  During  his  stay  in  Council  Bluffs  he 
became  acquainted  to  some  extent  in  Omaha,  and  when  he  became  a 
man  he  went  to  Omaha  to  serve  as  brakeman  on  one  of  the  railroads 
running  out  of  that  place.  He  preferred  to  live  in  Omaha  and  went 
there  to  work  and  live.    At  that  time  he  remained  in  Omaha  about  four 
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months.  He  then  went  to  Laramie,  Wvo.,  to  get  a  position  as  brakeman 
in  that  state.  He  went  there  to  work  during  the  winter  as  business  was 
dull  in  Omaha^  and  remained  in  Wyoming  until  July  1st  of  the  fol- 
lowing year.  He  then  returned  to  Omaha  and  worked  from  July,  1900, 
to  May,  1901,  as  brakeman.  He  then  returned  to  Wyoming  again  and 
worked  there  from  February  until  September,  1902.  From  October  to 
December,  1902,  he  worked  as  brakeman  in  Pocatello,  Idaho.  During 
a  part  of  this  time  not  covered  by  these  dates  he  was  in  California  and 
Texas.  In  the  latter  state  he  served  as  brakeman  a  little  over  a  month 
about  December,  1901.  He  then  worked  for  the  Frisco  road  about  three 
months  in  Monett,  Mo.  In  July,  August  and  September,  1902,  he 
worked  for  the  Cotton  Belt  Railroad  at  Pine  Bluff,  Ark.  He  then 
worked  for  a  few  days  on  a  road  running  out  of  Fort  Worth,  Texas. 
When  he  quit  the  Fort  Worth  position  he  came  to  Temple,  Texas,  and 
applied  to  appellant  for  a  position  on  January  5,  1903.  He  secured 
the  place,  and  from  that  date  until  February  17th,  the  date  of  the  ac- 
cident, he  ate  and  slept  in  the  city  of  Galveston  every  night  except 
when  he  was  out  on  his  run.  Galveston  was  his  headquarters.  He 
had  no  room  or  boarding  place,  but  slept  in  the  caboose  and  ate  at  a 
restaurant  or  in  the  caboose.  He  had  his  washing  done  in  Galveston. 
He  accepted  each  of  the  above  enumerated  positions  for  an  indefinite 
length  of  time,  intending  to  remain  as  long  as  the  work  suited  him  or 
until  he  voluntarily  quit  or  was  discharged.  He  had  chosen  Omaha  as 
his  home,  had  never  selected  any  other,  and  intended  at  some  time  when 
he  had  acquired  some  wealth  to  return  there  permanently.  He  liked 
the  place  and  had  friends  and  acquaintances  there.  Was  also  a  member 
of  a  local  order  at  that  point  called  the  ''Brotherhood  of  Railway  Train- 
men.'* These  were  the  only  ties  which  bound  him  to  that  place.  He 
had  ho  property  there  and  no  relations  there.  In  the  entire  twenty- 
seven  and  one-half  years  of  his  life  he  had  lived  only  about  eighteen 
months  in  Omaha.  He  stated  that  he  came  to  Texas  to  "make  a  stake,*' 
intending  when  that  was  done  to  return  to  Omaha  and  live.  There  is 
no  other  evidence  in  the  record  either  in  support  of  or  opposed  to  the 
existence  of  this  fixed  intention  to  return  to  Omaha  and  his  choice  of 
that  place  as  his  permanent  home. 

Under  this  state  of  facts  appellant  maintains :  First.  That  inasmuch 
as  the  evidence  discloses  only  a  mere  floating  and  conditional  intention 
to  return  to  Omaha,  and  because  as  to  each  employment  occupied  by 
him  in  other  states  than  Nebraska  he  undertook  it  with  the  intention 
of  engaging  in  it  for  an  indefinite  length  of  time,  his  abandonment  of 
Omaha  as  his  legal  domicile  is  conclusively  shown  and  this  notwithstand- 
ing his  testimony  that  there  was  always  present  in  his  mind  a  fixed 
purpose  not  to  abandon  it  but  to  return  and  resume  his  residence  there 
at  some  indefinite  time.  That  in  legal  contemplation  the  facts  fix  his 
status  as  to  residence  and  citizenship  against  which  his  mere  purpose 
will  not  be  permitted  to  prevail.  Second.  If  it  be  conceded  that  by 
reason  of  his  intention  to  return  he  remains  a  citizen  of  Nebraska,  yet 
under  the  venue  laws  of  this  state  the  county  or  state  of  his  citizenship 
does  not  fix  the  venue  of  suits  by  or  against  him. 

The  first  proposition  is  not  without  force,  and  finds  strong  support  in 
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the  authorities.  We  do  not  pause  to  discuss  it,  however,  as  in  our  opin« 
ion  a  determination  of  the  second  will  dispose  of  the  question  of  venue 
in  its  relation  to  this  case. 

For  the  purposes  of  this  discussion  we  will  assume  that  the  trial 
court  was  right  in  finding  that  plaintiff  was  a  citizen  of  Nebraska,  had 
chosen  Omaha  of  that  state  as  his  domicile,  had  not  abandoned  it,  but 
intended  when  certain  purposes  of  his  had  been  accomplished  to  return 
to  that  city  and  resume  his  permanent  residence  there. 

The  question  is  necessarily  controlled  by  our  statute  governing  the 
venue  of  actions,  hence  it  is  necessary  to  consider  it  not  only  with  refer- 
ence to  the  article  fixing  the  venue  of  this  particular  class  of  actions, 
but  also  such  other  articles  as  by  reason  of  their  analogy  may  aid  in  a 
correct  construction  of  the  controlling  article.  Section  1,  chapter  27, 
of  the  Acts  of  the  Twenty-seventh  Legislature,  page  31,  fixes  the  venue 
of  actions  against  railroad  corporations  in  personal  injury  suits  and  is 
as  follows: 

*That  all  suits  against  railroad  corporations,  or  against  any  assignee, 
trustee  or  receiver  operating  any  railway  in  the  State  of  Texas,  for 
damages  arising  from  personal  injuries,  resulting  in  death  or  otherwise, 
shall  be  brought  either  in  the  county  in  which  the  injury  occurred  or  in 
the  county  in  which  the  plaintiff  resided  at  the  time  of  the  injury; 
provided,  that  if  the  defendant  railroad  corporation  does  not  run  or 
operate  its  railway  in  or  through  the  county  in  which  the  plaintiff  re- 
sided at  the  time  of  the  injury,  and  has  no  agent  in  said  county,  then 
said  suit  shall  be  brought  either  in  the  county  in  which  the  injury 
occurred,  or  in  the  county  nearest  that  in  which  the  plaintiff  resided  at 
the  time  of  the  injury,  in  which  the  defendant  corporation  runs  or 
operates  its  road,  or  has  an  agent;  and  provided  further,  that  in  case 
that  the  plaintiff  is  a  nonresident  of  the  State  of  Texas,  then  such  suit 
may  be  brought  in  any  county  in  which  the  defendant  corporation  may 
run  or  operate  its  railroad  or  may  have  an  agent ;  provided,  that  when 
an  injury  occurs  within  one-half  mile  from  the  boundary  line  dividing 
two  counties  suit  may  be  brought  in  either  of  said  counties.*' 

Prior  to  this  enactment  such  suits  might  be  brought  in  any  county 
through  which  the  line  of  defendant  railway  company  ran  or  in  any 
county  where  it  had  an  agent.    Rev.  Stat.,  art.  1194,  subdiv.  23. 

The  last  named  article  provides  generally:  "No  person  who  is  an 
inhabitant  of  this  state  shall  be  sued  out  of  the  county  of  his  domicile 
except  in  the  following  cases."  Then  follow  twenty-seven  subdivisions 
disclosing  the  exceptions,  subdivision  23,  supra,  being  among  the  number. 

Under  subdivision  2  a  transient  person  may  be  sued  in  any  county 
in  which  he  may  be  found. 

Where  defendant  resides  without  the  state  or  where  his  residence  is 
unknown  he  may  be  sued  in  the  county  where  the  plaintiff  resides.  Sub- 
div. 3. 

The  right  to  be  sued  in  a  particular  county  is  a  personal  privilege. 
To  be  availed  of  it  must  be  specially  pleaded  and  the  burden  of  proof 
is  on  the  person  asserting  the  right. 

It  is  apparent  from  these  provisions  that  if  appellee  (an  individual 
and  not  a  corporation)  had  been  the  defendant  the  question  would  have 
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been  one  of  no  difficulty,  for  if  he  was  shown  to  be  a  nonresident  he 
coTdd  be  sued  in  the  county  of  plaintiff's  residence.  If  transiently  in 
this  state  he  could  be  sued  in  any  county  in  which  he  might  be  found. 
If  a  citizen  of  this  state,  but  a  transient  person  having  no  residence, 
he  could  be  sued  in  any  county  in  which  he  might  be  found. 

But  the  situation  here  is  reversed  and  the  difficulty  grows  out  of  the 
fact  that  the  venue  of  this  action  is  fixed  by  the  residence  of  plaintiff 
if  he  is  shown  to  have  one  in  this  state.  In  this  connection  the  ques- 
tion suggests  itself  whether,  since  the  statute  expressly  recognizes  the 
possibility  of  acquiring  the  status  of  a  transient  person,  such  an  one  if 
personally  injured  by  the  negligence  of  a  railway  company  might  not 
be  required  to  bring  his  suit  only  in  the  county  in  which  the  accident 
occurred? 

It  seems  to  us,  however,  that  many  of  the  difficulties  which  would 
otherwise  confront  us  in  disposing  of  the  main  question  are  removed  by 
adjudications  in  our  own  state  defining  the  terms  domicile,  inhabitant, 
and  residence  and  disclosing  the  sense  in  which  they  were  used  in  article 
1194,  supra,  and  its  subdivisions. 

In  Pearson  v.  West,  97  Texas,  238,  77  S.  W.  Rep.,  944,  the  defendant 
West  was  sued  in  the  District  Court  of  Bexar  County  for  damages  alleged 
to  have  been  caused  by  an  assault  committed  bv  defendant  on  the  plain- 
tiff in  Live  Oak  County.  The  defendant  pleaded  his  privilege  to  be 
sued  in  Live  Oak  County,  alleging  himself  to  be  a  citizen  and  resident 
of  that  county.  The  facts  showed  that  he  was  a  citizen  of  that  county, 
had  large  interests  there,  voted  there  and  resided  there  with  his  family 
for  six  months  in  the  year;  but  it  was  also  shown  that  he  owned  a 
dwelling  in  San  Antonio  in  Bexar  County  in  which  he  resided  for  an 
equal  length  of  time  of  each  year.  The  Supreme  Court  held,  in  an 
opinion  by  Justice  Brown,  that  one  might  have  more  than  one  residence 
situated  in  different  counties  and  might  be  sued  in  any  county  in  which 
he  might  thus  reside.  In  disposing  of  the  case  it  was  held  that  the 
legislature  used  the  word  domicile  in  the  sense  of  residence  rather  than 
according  to  its  technical  meaning,  and  that  the  residence  might  be  one 
of  several  places  where  the  defendant  might  reside.  It  was  also  held  that 
inhabitant  and  resident  mean  the  same  thing  and  that  there  may  be  a 
difference  between  a  man^s  residence  and  his  domicile.  Brown  v. 
Bouldin,  18  Texas,  434,  and  Crawford  v.  Carothers,  66  Texas,  200,  were 
cited  in  support  of  the  conclusion  reached.  In  the  latter  case  excep- 
tions were  sustained  to  a  plea  of  privilege  because  it  alleged  merely  that 
defendant  was  an  inhabitant  of  another  county  and  failed  to  exclude 
the  idea  that  he  was  a  resident  of  the  county  in  which  the  suit  was 
brought.  In  O'Connor  v.  Cook,  26  S.  W.  Rep.,  1113,  this  court  held 
that  members  of  a  firm  engaged  in  Galveston  County  in  construction  of 
the  jetties,  and  living  there  during  the  progress  of  the  work,  might  be 
sued  there  notwithstanding  they  were  citizens  of  and  had  permanent 
homes  in  Dallas  County,  Texas. 

The  meaning  of  these  terms  in  their  relation  to  the  question  of  venue 
being  thus  clearly  and  definitely  settled,  it  but  remains  to  be  determined 
whether  plaintiff,  a  citizen  of  Omaha,  Neb.,  was  merely  a  transient  per- 
son in  this  state  at  the  time  of  the  accident,  or  whether  he  had  adopted 
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Qalveston  County  as  his  temporary  residence  during  the  indefinite  period 
he  intended  to  remain  in  the  service  of  appellant,  for  it  would  seem 
to  follow  logically  that  if  one  can  have  two  residences  in  this  state  under 
our  venue  laws  he  can  also  have  residence  in  this  state  and  residence  and 
domicile  in  an^other.  There  is  manifest  analogy  in  this  connection  be- 
tween the  states  as  subdivisions  of  the  Federal  Union  and  counties  as 
subdivisions  of  the  states,  and  as  a  man  may  have  domicile  and  residence 
in  one  county  and  residence  also  in  another,  so  he  may  have  a  domicile 
and  residence  in  one  state  and  reside  for  a  time  in  another.  The  privi- 
lege of  voting  may  be  exercised  only  in  the  county  of  the  domicile,  and 
this  though  one  should  have  an  established  residence  in  another  county 
in  the  sense  in  which  it  is  here  used. 

It  is  clear  that  in  the  West  case,  supra,  and  the  other  cases  cited  in 
that  connection  the  question  of  citizenship  in  a  particular  county  had 
no  bearing  on  the  question  of  venue,  nor  can  we  see  how  it  can  properly 
be  considered  in  determining  the  question  in  the  case  at  bar. 

But  it  is  urged  "by  counsel  for  appellee  that  our  venue  laws  in  so  far 
as  they  prescribe  general  rules  of  venue  apply  in  terms  only  to  citizens 
of  this  state.  It  is  not  accurate  to  say  they  are  so  limited  in  terms,  nor 
can  we  assent  to  the  proposition  that  they  are  so  by  reasonable  implica- 
tion. They  were  intended  to  apply  and  their  privileges  are  extended  to 
all  those  who  in  any  permanent  sense  are  located  within  the  state  jur- 
isdiction. 

Let  us  suppose  a  citizen  of  (Jermany  came  to  a  particular  county  in 
Texas  to  engage  in  construction  work  which  it  would  take  seven  years 
to  complete,  he  having  no  thought  of  abandoning  his  allegiance  to  the 
Kaiser.  Could  it  be  contended  with  any  show  of  reason  that  he  would 
be  denied  the  right  to  plead  his  privilege  to  be  sued  in  the  county  of 
his  actual  residence;  or  that  he  would  be  treated  as  a  transient  person 
suable  in  any  couftty  in  which  he  might  be  found,  or  as  a  nonresident 
suable  in  the  county  where  the  plaintiff  might  reside?  We  think  the 
illustration  suggests  its  inevitable  answer.  We  think  the  law  is  broad 
enough  as  construed  by  the  courts  to  include  within  its  privileges  the 
citizen  of  another  state  or  country  resident  in  this  state.  It  may  be  said 
to  be  a  matter  of  common  knowledge  that  a  large  number  of  citizens  both 
of  other  states  and  other  countries  reside  in  this  state  for  long  periods  of 
time.  Indeed  it  is  a  common  thing  for  aliens  to  reside  in  this  state  for 
years  refusing  or  neglecting  to  become  citizens,  but  establishing  them- 
selves in  the  most  permanent  way,  their  children  becoming  citizens  by 
birth  here,  the  alien  parents  enjoying  all  the  privileges  of  a  citizen  ex- 
cept the  right  to  vote.  In  view  of  these  facts  we  can  not  bring  our- 
selves to  believe  the  Ijegislature  intended  on  the  one  hand  to  withhold 
from  so  large  a  class  the  general  rights  conferred  by  the  venue  laws  on 
citizens  of  the  state,  and  confer  on  the  other  hand  privileges  which 
our  own  citizens  do  not  enjoy.  If  the  contention  of  appellee  is  sound, 
in  what  forum  would  such  person  sue  an  absentee  from  the  state  or  a 
nonresident  under  the  venue  laws  above  referred  to?  If  unfortunate 
enough  to  become  a  defendant  at  the  suit  of  one  of  our  citizens  he  might, 
though  residing  in  Sabine  Pass,  be  compelled  to  defend  in  El  Paso. 

The  suggestion  of  such  a  possibility  suggests  also  one  of  the  strongest 
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reasons  for  the  construction  placed  by  our  Supreme  Court  on  the  words 
domicile^  residence  and  inhabitant,  in  construing  our  venue  laws. 

It  follows  logically  that  if  a  citizen  of  another  country  can,  while 
retaining  such  citizenship,  acquire  Such  a  residence  in  this  state  as  to 
embrace  these  privileges,  he  would  also  as  a  plaintiff  be  bound  by  the  laws 
restricting  his  right  to  sue. 

But  we  are  reminded  by  plaintiff  that  in  articles  1230  and  1236  of  the 
Revised  Statutes,  governing  the  service  of  process,  a  distinction  is 
observed  between  those  merely  absent  from  the  state  and  nonresidents 
of  the  state. 

It  is  probably  true  that  in  the  articles  last  cited  the  word  nonresident 
is  used  in  the  sense  of  noncitizen,  and  this  view  is  rendered  more  cer- 
tain by  the  fact  that  the  rule  announced  in  Pennoyer  v.  Neff,  96  TJ.  S., 
714,  is  not  applied  to  judgments  rendered  in  this  state  on  substituted 
service  against  citizens  of  this  state  temporarily  absent  in  another;  but 
even  if  this  is  true  it  can  not  affect  this  inquiry.  The  suit  once  insti- 
tuted, the  laws  governing  citation  and  service  have  no  relation  to  venue, 
and  it  goes  without  saying  that  a  defendant  under  a  plea  assailing  the 
validity  or  sufficiency  of  citation  or  service  could  not  raise  the  question 
of  venue. 

In  addition  to  this  it  may  well  be  said  that  inasmuch  as  the  meaning  of 
these  terms  as  used  in  the  venue  statutes  has  been  fixed  by  authoritative 
adjudication,  their  use  in  a  different  sense  in  legislation  upon  other 
subjects  would  not  affect  the  question. 

None  of  the  cases  cited  by  appellee  is  in  point,  and  most  if  not  all 
of  them  involve  the  inquiry  as  to  citizenship  rather  than  residence  and 
do  not  pertain  to  the  question  of  venue. 

We  will  proceed  then  to  ascertain  the  legal  effect  of  the  proof  as  to 
the  residence  of  plaintiff  in  Galveston  County. 

In  disposing  of  this  inquiry  the  position  of  appellee  on  what  it  takes 
to  constitute  de  facto  residence  must  be  conceded  to  be  sound.  It  is 
clearly  true  that  in  order  for  one  to  validly  claim  a  particular  city  or 
county  as  his  residence  it  is  not  necessary  to  show  that  he  owned  a 
home  or  other  property  at  that  point.  That  he  is  without  means,  with- 
out a  habitation,  without  kindred,  without  acquaintance,  is  immaterial. 
As  to  establish  citizenship  in  Nebraska  and  a  domicile  in  Omaha  it 
was  enough  to  show  actual  residence  in  Omaha  at  a  former  time  and 
no  purpose  to  abandon  it  and  acquire  another  domicile,  so  it  is  enough 
in  establishing  the  residence  of  plaintiff  in  Galveston  County  to  show 
that  he  accepted  a  position  with  defendant,  the  duties  of  which  fixed 
his  headquarters  at  Galveston.  That  he  actually  lived  there  while  not 
out  on  his  run  or  spending  a  single  night  in  Bellville,  the  end  of  the 
division.  That  he  ate  and  slept  in  Galveston  and  has  his  washing  done 
there,  with  the  intention  of  so  continuing  during  the  indefinite  period 
of  his  employment.  It  is  certainly  true  that  he  was  a  resident  of  the 
State  of  Texas.  He  does  not  come  within  the  definition  of  a  transient 
person,  for  he  had  a  known  and  established  headquarters,  and  it  is 
equally  certain  that  he  was  not  a  resident  of  any  other  county  in  the 
state.  The  facts  give  his  stay  in  Galveston  the  quality  of  permanence 
in  a  certain  sense,  and  this  being  true  the  length  of  his  stay  in  that 
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city  prior  to  the  accident  is  immaterial.  His  selection  of  that  place  as 
headquarters  during  his  indefinite  term  of  service  determined  the  place 
of  his  residence  as  soon  as  he  thus  established  himself  there. 

How  can  it  be  said  that  if  he  had  been  sued  in  Harris  County  the 
facts  as  disclosed  by  this  record  would  not  have  sustained  a  plea  of 
privilege  to  be  sued  in  Galveston  County  if  interposed  by  him? 

We  have  found  no  decision  holding  that  one  who  interposes  his  plea 
of  privilege  to  be  sued  in  the  county  of  his  residence  in  this  state 
should  supplement  his  other  proof  by  showing  citizenship  in  this  state. 
Neither  the  statute  nor  any  decision  we  have  been  able  to  find  requires 
citizenship  to  be  either  pleaded  or  proved. 

The  case  of  Galveston  H.  &  S.  A.  Ey.  Co.  v.  Cloyd,  78  S.  W.  Rep., 
43,  is  the  only  one  we  have  found  in  which  the  construction  of  this 
statute  has  even  incidentally  arisen.  That  case  apparently  sustains  the 
contention  of  appellee  that  the  facts  in  this  case  do  not  establish  resi- 
dence in  Galveston  County.  A  closer  inspection  of  the  opinion,  how- 
ever, convinces  us  that  it  is  not  inconsistent  with  the  conclusion  we 
have  reached.  The  facts  are  meagerly  stated,  and  the  court  holds  no 
more  than  that  the  residence  of  plaintiff  was  shown  to.  be  in  Medina 
County  and  that  his  work  for  a  few  weeks  in  Pecos  County,  with  no 
intention  of  establishing  his  residence  there,  did  not  make  that  his 
place  of  residence.  However,  if  it  is  in  fact  an  authority  contra  we 
are  nevertheless  constrained  to  adhere  to  our  conclusion. 

The  venue  article  invoked  by  the  apellant  manifestly  conferred  a 
privilege  upon  railway  companies  which  under  the  former  law  they  did 
not  enjoy.  The  right  is  absolute  when  properly  invoked,  and  since  we 
regard  the  legal  effect  of  the  proof  as  sustaining  the  plea  the  judgment 
of  the  trial  court  will  be  reversed  and  the  cause  dismissed.  We  have 
not  considered  the  case  on  the  question  of  liability. 

Reversed  and  dismissed. 

Writ  of  error  refused. 


Fort  Worth  &  Denver  City  Railway  Company  v.  P.  S.  Roberts. 

Decided  November  5,  1904.  * 

1.— KlUing  live  Stock— Chargre  on  Weiffht  of  Eridenoe. 

In  an  action  for  the  value  of  live  stock  killed  on  defendant's  right  of  way 
at  a  point  where  a  public  road  ran  parallel  with  the  railway  track  between 
fences  on  either  side  of  the  track  it  was  error,  as  being  on  the  weight  of  evi- 
dence, for  the  court  to  charge  that  plaintiff  had  the  right  to  drive  his  stock 
on  and  along  the  public  road  and  to  camp  thereon  at  night,  but  it  was  his 
duty  in  so  doing  to  exercise  such  care  to  prevent  the  stock  from  getting  upon 
defendant's  track  as  a  person  of  ordinary  prudence  would  have,  exercised  under 
the  same  circumstances,  such  chaige  not  being  responsive  to  any  issue  in 
the  case  and  bearing  only  on  the  question  of  contributory  negligence  on  plaintiff's 
part  in  not  camping  at  some  point  more  distant  from  the  track. 

2.— Same— Contributory  Negligence. 

The  statute  fixing  the  liability  of  railway  companies  for  the  killing  of 
live  stock  by  their  trains  does  not,  it  seems,  preclude  the  defense  of  contributory 
negligence  where  the  owner  of  the  stock  camps  them  for  the  night  beside  the 
niuenocd  right  of  way  when  a  safer  place  for  camping  was  available 
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Appeal  from  the  District  Court  of  Childress.  Tried  below  before 
Hon.  Ira  Webster. 

Stanley,  Spoants  dk  Thompson,  for  appellant 

E.  E.  Diggs,  for  appellee. 

STEPHENS,  Associate  Justice.— The  Supreme  Court  having  ruled 
that  the  statement  of  facts  should  be  considered,  notwithstanding  what 
had  been  so  distinctly  laid  down  in  Blum  v.  Nelson,  69  Texas,  378,  as  a 
rule  of  practice  to  be  observed  thereafter,  which  we  felt  constrained  to 
follow  (78  S.  W.  Bep.,  1000;  81  S.  W.  Bep.,  26),  we  proceed  now  to 
dispose  of  the  appeal  in  the  light  of  the  statement  of  facts. 

On  the  former  appeal  the  judgment  was  reversed  because  the  trial 
court  had  refused  to  submit  the  defense  of  contributory  negligence  to 
the  jury,  as  will  be  seen  from  the  case  as  reported  in  69  S.  W,  Bep., 
986.  On  the  last  trial  the  issue  was  submitted,  the  evidence  being  about 
as  it  was  before,  and  the  verdict  was  about  the  same,  diflfering  only  in 
amount.  We  are  now  asked  to  reverse  the  judgment  rendered  on  this 
verdict,  among  other  grounds,  because  the  court  gave  the  following 
charge:  "The  plaintiff  had  the  right  to  drive  the  cattle,  horses  and 
mules  on  and  along  the  public  road,  and  to  camp  them  thereon  at 
night,  but  it  was  his  duty  in  so  doing  to  exercise  such  care  to  prevent 
such  stock  from  getting  upon  defendants  track,  as  a  person  of  ordi- 
nary prudence  would  have  exercised  under  the  same  circumstances.** 
The  principal  objection  to  this  charge,  and  the  one  to  which  we  think 
it  is  justly  subject,  is  that  it  was  a  charge  on  the  weight  of  the  evidence. 
It  is  doubtless  true  that  appellee  had  the  legal  right  both  to  travel  and 
camp  on  the  public  road  running  along  appellant's  right  of  way  between 
the  fences  on  either  side  of  the  railroad  track,  but  whether,  as  a  man  of 
ordinary  prudence,  he  had  the  right  to  camp  where  he  did  was  a  question 
for  the  jury.  He  had  passed  a  pen  that  afternoon  in  which  he  might 
have  held  his  stock  over  night,  and  there  were  also  gates  in  the  fence 
through  which  he  might  have  driven  them  to  a  camping  ground  else- 
where. True,  he  offered  an  explanation  for  not  adopting  either  of  these 
courses,  but  it  was  the  province  of  the  jury  to  pass  upon  the  reasonable- 
ness of  this  explanation.  The  charge  was  not  responsive  to  any  issue 
in  the  case,  for  the  court  had  already  instructed  the  jury  that  the  fail- 
ure of  appellant  to  fence  its  track  made  it  liable  for  the  stock  killed, 
unless  appellee's  contributory  negligence  precluded  a  recovery,  and  it 
was  therefore  without  significance  unless  it  bore  on  the  latter  issue. 
It  was,  to  say  the  least,  in  the  nature  of  an  argument. 

In  some  of  the  states  statutes  fixing  liability  on  railroad  companies 
for  killing  live  stock  run  over  by  their  trains  have  been  construed  to 
exclude  the  defense  of  contributory  negligence  altogether,  but  the  courts 
rendering  these  decisions  have  nevertheless  refused  to  sustain  judgments 
in  favor  of  the  owners  of  live  stock  so  killed  where  they  were  themselves 
to  blame  for  the  loss  of  their  stock.  Bailway  Co.  v.  Lull,  28  Mich.,  610 ; ' 
Wiltie  V.  Bailway  Co.,  106  Ind.,  66.  These  decisions  seem  to  treat  the 
act  of  the  owner  in  driving  or  herding  his  stock  where  they  would  be 
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in  danger  of  being  struck  by  passing  trains  as  a  voluntary  abandonment 
of  them,  and  on  this  ground  deny  the  right  of  recovery.  It  would  seem, 
therefore  that  even  according  to  this  line  of  cases  the  charge  in  question 
was  inadmissible.  It  is  clearly  so,  we  think,  where  the  construction 
adopted  on  the  former  appeal  prevails,  as  it  does  in  several  other  states, 
that  contributory  negligence  will  bar  a  recovery  in  this  class  of  cases. 
See  Elliott  on  Railroads,  sec.  1209 ;  Pitts,  etc..  Railway  Co.  v.  Methven, 
21  Ohio  St.,  586;  Hindanan  v.  Railway  Co.,  22  Pac.  Rep.,  116;  Keeney 
V.  Railway  Co.,  24  Pac.  Rep.,  233.  In  the  case  last  cited,  which  was 
similar  in  many  respects  to  the  case  before  ns,  the  defense  of  contribu- 
tory negligence  was  held  to  be  a  bar,  the  court  holding  that  where  a 
herder  in  charge  of  stock  'Voluntarily  drives  and  leaves  them  uncared 
for  in  a.  place  of  danger  along  a  railroad  track,  where  injury  is  likely 
to  happen  to  them  as  a  probable  consequence,  and  they  were  killed,  his 
act  will  be  regarded  as  the  proximate  cause  of  the  injury,  and  predude 
the  owner  from  recovery.'* 

We  do  not  mean  to  intimate,  however,  that  the  defense  of  contributory 
negligence  was  conclusively  established  in  this  case — ^that  issue  not 
being  now  before  us — ^but  do  hold  that  in  no  view  of  the  case  was  the 
•  court  warranted  in  instructing  the  j'ury  that  appellee  had  the  right  to 
pitch  his  camp  so  near  the  railway  track  as  was  done  in  this  instance, 
although  he  may  have  exercised  "such  care  to  prevent  said  stock  from 
getting  upon  defendants  track  as  a  person  of  ordinary  prudence  would 
have  exercised  under  the  same  circumstances.*'  But  for  this  charge  the 
jury  might  have  concluded  that  a  person  of  ordinary  prudence  would 
not  have  gone  into  camp  at  that  place  at  all. 

The  judgment  is  therefore  reversed  and  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


J.  W.  Emerson  v.  Missouri,  Kansas  &  Texas  Railway  Company 

OP  Texas. 

Decided  November  5,  1904. 

Appeal— Pauper's  Proof  in  lien  of  Bond— Approval  in  Term  Time. 

Where  appellant,  in  lieu  of  an  appeal  bond,  made  proof  before  the  trial 
judge  of  his  inability  to  give  bond,  and  the  judge's  certificate  recited  that 
plaintiff  (appellant),  by  presenting  his  aflSdavit  of  such  inability  ''within  term 
time,"  has  made  the  necessary  proof,  etc.,  and  the  date  of  such  certificate  was 
within  the  term  of  the  court,  this  was  sufficient  to  show  that  the  court  was 
actually  in  session  at  the  time  the  order  was  made,  there  being  nothing  in  the 
record  to  show  that  it  was  not  so  in  session. 

Appeal  from  the  District  Court  of  Grayson.    Tried  below  before  Hon. 
J.  M.  Pearson. 

Wilhins  &  Vinson  and  E,  J.  Smith,  for  appellant 

Smith  &  Beaiy,  for  appellee. 

BOOKHOUT,  Associate  Justice. — ^This  is  a  motion  to  aflSrm  on 
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certificate.  At  a  former  day  of  the  tenn  the  motion  was  sustained,  with- 
out written  opinion.  A  motion  for  rehearing  has  been  filed^  and  a  re- 
quest made  that^  in  the  event  the  motion  is  not  sustained,  we  reduce 
our  conclusions  of  law  and  fact  to  writing,  and  in  compliance  with  this 
request  we  file  the  following  conclusions : 

We  find  all  the  facts  as  set  out  in  the  certificate  for  affirmance. 

It  is  insisted  that  the  appeal  was  never  perfected  in  that  it  does  not 
appear  that  J.  W.  Emerson  made  strict  proof  of  his  inability  to  pay  the 
costs  on  appeal,  or  any  part  of  the  same. 

The  affidavit  is  in  strict  conformity  with  the  terms  of  the  statute. 
Rev.  Stat.,  art.  1401.  It  was  sworn  to  before  "A.  L.  Elkins,  notary 
public.^^  Attached  to  the  jurat  was  the  notarial  seal.  This  seal  was 
required  to,  and  we  must  presume  did,  show  the  county  in  which  the 
notary  was  authorized  to  act  Bev.  Stat.,  art.  3507.  The  affidavit  was 
presented  to  the  court  in  which  the  cause  was  tried  and  the  following 
order  made  thereon:  "I  hereby  certify  that  plaintiff,  J.  W.  Emerson, 
by  presenting  the  foregoing  affidavit  within  term  time,  has  made  jproof 
of  his  inability  to  pay  the  costs  of  appeal  or  any  part  thereof,  or  to 
give  security  therefor,  and  is  permitted  to  prosecute  his  appeal  on  said 
affidavit  in  lieu  of  cost  bond  on  appeal.  This  May  12,  1904.  J.  M. 
Pearson,  Judge  69th  Judicial  District.'* 

The  certificate  shows  that  the  term  of  court  began  March  7,  1904, 
and  ended  May  14,  1904. 

It  is  contended  that  proof  of  inability  to  give  an  appeal  bond  when 
made  before  the  court  trying  the  case  must  be  made  while  the  court 
is  actually  in  session.  This  contention  is  sound.  Graves  v.  Horn,  89 
Texas,  77 ;  Heame  v.  Prendergast,  61  Texas,  627 ;  Harwell  v.  Southern 
Fur  Co.,  75  S.  W.  Sep.,  888;  Sidoti  v.  Bailway  Co.,  36  Texas  Civ.  App., 
131,  79  S.  W.  Bep.,  326. 

Can  it  be  said  that  these  facts  do  not  sufficiently  appear  from  the 
order  above  set  out  ?  Do  not  the  words  "within  term  time,"  as  used 
therein,  show  that  the  court  was  in  session  at  the  time  the  order  was 
made?  One  of  the  definitions  given  by  Webster's  International  Dic- 
tionary for  the  word  "session"  is,  "The  time,  period,  or  term  during 
which  a  court,  council,  legislature,  etc.,  meets  daily  for  business;  or, 
the  space  of  time  between  the  first  meeting  and  the  prorogation  or  ad- 
journment; thus,  a  session  of  Parliament  is  opened  with  a  speech  from 
the  throne,  and  closed  by  prorogation.  The  session  of  a  judicial  court 
is  called  a  term." 

And  among  other  definitions  the  same  author  defines  the  word  "term," 
in  law,  as  "tiie  time  in  which  a  court  is  held,  or  is  open  for  the  trial 
of  causes.'*  We  think  it  is  in  this  sense  that  the  word  was  used  in  the 
order  and  that  the  same  should  be  so  construed.  Giving  the  word  this 
meaning,  the  order  shows  the  court  was  in  session  when  the  order  was 
made. 

Again,  as  the  order  recited  that  it  was  made  in  term  time,  it  should 
be  so  construed,  if  it  can  be  done  without  doing  violence  to  the  language 
used,  as  to  uphold  the  validity  of  the  court's  action.  It  was  an  official 
act.  The  presumption  should  be  indulged  that  the  court  acted  in  ac- 
cordance with  tiie  law.    The  court  knew  that  the  proof  must  be  made 
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while  in  session.    There  is  nothing  in  the  record  that  shows  tiie  oourt 
was  not  actually  in  session  when  the  order  was  made. 

This  case  is  distinguishable  from  the  Sidoti  case^  above  cited^  in  that 
in  that  case  the  record  did  not  show  that  the  proof  was  made  in  term 
time.  In  this  case  the  record  shows  that  the  term  of  court  did  not 
terminate  until  two  days  after  the  order  was  made. 

We  conclude  the  judgment  was  properly  aflBrmed  on  certificate,  and 
the  motion  for  rehearing  is  overruled. 

Affirmed  on  certificate. 

Writ  of  error  refused. 


City  op  Dallas  v.  J.  W.  Munotok. 

Decided  November  5,  1904. 

l.*STidenoe— Value  of  Time. 

In  an  action  for  personal  injury  testimony  by  plaintiff  that  the  value  of 
his  labor  in  his  blacksmith  shop  would  average  $5  a  day  was  objected  to  on 
the  ground  that  it  related  to  his  business,  which  admitted  of  accurate  and 
exact  proof.  The  evidence  showed  that  plaintiff,  in  connection  with  his  brother, 
was  conducting  a  blacksmith  business  in  which  other  men  were  employed.  Held, 
that  the  testimony  was  l^itimate. 

8.»Same— Pergonal  Injury— Irrelevant  Tefltimony. 

Where  plaintiff  in  an  action  against  a  city  for  personal  injury,  including 
a  rupture,  caused  by  a  defect  in  a  street,  had  testified  to  a  prior  rupture  from 
an  injury  received  on  a  county  bridge,  the  court  properly  refused  to  allow  a 
further  inquiry  to  show  that  he  had  consulted  a  lawyer  as  to  such  prior  injury 
and  had  been  advised  that  he  had  no  recourse  against  the  county  therefor. 

8.— Pleading  and  Oharge— Cause  of  Injury— Defect  in  Street. 

Allegations  in  plaintiff's  petition  averring  negligence  on  the  part  of  de- 
fendant city  in  refilling  a  sewer  pipe  ditch  in  a  street  and  in  thus  allowing  a  hole 
to  be  made  and  to  remain  in  the  middle  of  the  street,  held  to  warrant  a  chaige 
that  if  the  defendant  exercised  ordinary  care  in  refilling  said  trench,  and  not- 
withstanding such  care  "a  dangerous  hole  occurred  in  said  street  by  the  sinking 
of  said  street  over  said  sewer  pipe,"  and  the  city  knew  of  said  hole  in  time 
to  have  repaired  the  same,  but  failed  to  do  so,  it  would  be  liable. 

4.— Streets— Befectiye  Condition— Personal  Injury— Charge. 

Where  in  an  action  against  a  city  for  personal  injuries  resulting  from  a 
defect  in  a  street  the  evidence  showed  that  there  was  a  hole  in  the  middle  of 
the  street  with  room  on  either  side  for  travel,  and  that  the  city  had  not  closed 
the  street  to  travel  and  had  placed  no  signals  to  mark  the  hole,  and  that 
plaintiff  did  not  know  that  the  hole  then  existed,  the  court  was  justified  in 
charging  that  plaintiff  had  the  right  to  travel  on  the  street  and  to  assume  that 
it  was  in  safe  condition. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Eichard  Morgan. 

J.  J.  Collins  and  W.  T,  Henry,  for  appellant. — 1.  In  proving  the 
value  of  his  time  lost  as  a  result  of  personal  injuries^  a  plaintiff  should 
not  be  permitted  to  testify  to  an  approximation  of  the  receipts  of  his 
business  prior  to  the  time  of  his  injury,  in  the  conduct  of  a  buBiness. 
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Masterson  v.  Mount  Vernon,  58  N.  Y.,  391 ;  Fisher  v.  Jnnaen,  128  111., 
169. 

2.  The  charge  of  the  court  should  not  submit  an  issue  not  made  by 
the  pleadings  of  the  case.  Western  Un.  Tel.  Co.  v.  Smith,  30  S.  W. 
Bep.,  937,  88  Texas,  9;  I.  &  G.  N.  By.  Co.  ▼.  Eason,  36  S.  W.  Rep., 
298;  Texas  &  P.  By.  Co.  v.  Hightower,  33  S.  W.  Bep.,  541;  Gulf,  C. 
&  S.  P.  By.  Co.  V.  Irvine  &  Woods,  73  S.  W.  Bep.,  541. 

3.  If  a  person  by  the  exercise  of  reasonable  care  should  have  known 
that  a  public  street  was  in  a  dangerous  condition  and  travels  over  same 
in  preference  to  other  routes  equally  direct  and  convenient  to  him,  he  is 
precluded  from  recovering  on  account  of  the  unsafe  condition  of  the 
street.  City  of  Dallas  v.  Moore,  74  S.  W.  Bep.,  95 ;  Bailway  Company 
V.  Gasscamp,  69  Texas,  547. 

Wm.  H.  Clark,  for  appellee. — Plaintiff  had  the  right  to  prove  the 
value  of  his  lost  time  in  the  way  he  did.  When  the  nature  of  the  case 
does  not  disclose  the  existence  of  better  and  higher  evidence,  the  party 
objecting  to  the  evidence  offered  on  the  ground  there  was  better  and 
more  exact  proof,  must  not  only  prove  its  existence,  but  also  that  it  was 
known  to  the  other  party  in  time  to  have  produced  it  on  the  trial.  I^ewis 
V.  San  Antonio,  7  Texas,  288;  Allen  v.  State,  8  Texas  Civ.  App.,  67; 
Burton  v.  Driggs,  20  Wall.  125. 

BAINEY,  Chiep  Justioe.-J'.  W.  Muncton  instituted  this  suit  in  the 
District  Court  of  Dallas  County  against  the  city  of  Dallas,  to  recover 
damages  for  alleged  personal  injuries.  In  his  first  amended  original 
petition,  upon  which  he  went  to  trial,  it  was  stated  that  on  or  about  the 
28th  day  of  July,  1902,  at  or  about  8 :30  o'clock  p.  m.,  the  plaintiff  was 
driving  in  his  buggy  on  Boss  Avenue  in  Dallas.  That  when  he  reached 
a  point  on  Boss  Avenue  at  or  about  the  intersection  of  Texas  Street, 
his  horse's  front  feet  went  into  a  deep  hole  in  the  middle  of  Boss 
Avenue,  said  hole  being  where  a  sewer  of  the  city  of  Dallas  had  lately 
been  constructed,  and  the  fore  feet  and  legs  of  his  horse  sank  into  the 
hole,  and  the  horse  sank,  fell  and  was  thrown  down  and  plunged  and 
jerked  to  extricate  himself  from  the  hole,  whereby  plaintiff  was  thrown 
with  great  violence  and  force  against  the  dashboard  and  front  wheel  of 
the  buggy,  and  while  endeavoring  to  get  back  into  the  buggy  was  thrown 
with  great  violence  and  force  against  the  back  of  the  buggy  and  was 
seriously  and  permanently  injurwl. 

That  the  defendant  had  a  few  weeks  prior  to  this  accident  constructed 
one  of  its  sewers  at  the  place  where  plaintiff  was  injured,  along  and 
about  the  middle  of  Boss  Avenue,  said  sewer  extending  from  Texas 
Street  east  to  Pavilion  Street.  That  after  digging  a  deep  ditch  for  said 
sewer  and  laying  the  sewer  pipe  therein,  the  ditch  at  said  place  where 
plaintiff  was  injured,  in  the  middle  of  Boss  Avenue,  was  carelessly  and 
negligently  and  only  partially  filled  with  loose  and  dry  dirt,  so  as  to 
leave  or  make  or  cause  said  hole  in  the  middle  of  the  street,  as  afore- 
said, and  this  faulty,  careless  and  negligent  construction  of  said  sewer 
at  the  place  where  plaintiff  was  injur^  left  Boss  Avenue  in  a  defective 
VoL  XXXVII.  Civil— 8. 
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and  dangerous  condition  and  was  the  direct  and  proximate  cause  of 
plaintiff^s  injuries.  That  defendant  was  negligent  in  allowing  said  hole 
to  remain  in  said  condition,  and  to  allow  said  hole  to  be  made  and  to 
remain  in  the  middle  of  said  street. 

That  the  street  was  at  that  place  and  time  in  darkness;  that  no  lan- 
terns or  any  other  warnings  had  been  displayed,  and  plaintiff  had  no 
knowledge  of  the  existence  of  the  hole.  That  as  a  result  of  his  acci- 
dent, plaintiff  was  seriously  and  permanently  injured  in  various  parts 
of  his  body,  specifically  named;  was  ruptured,  caused  to  evacuate  and 
expectorate  blood,  so  weakened  that  he  could  not  perform  his  usual 
labor,  and  suffered  mental  anguish,  all  to  the  amount  of  $10,000.  In 
addition  to  this,  he  claimed  $226  incurred  for  medical  treatment  of 
physicians. 

Tha  defendant  answered  by  special  exception,  general  demurrer  and 
denial,  and  special  answer  to  the  effect  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  failing  to  exercise  proper  care  in  the  use  of 
the  street  and  avoiding  the  depressions,  if  there  were  any ;  that  the  street 
was  well  lighted,  and  the  plaintiff  could  and  woidd  have  kept  away 
from  the  depression,  had  he  exercised  any  degree  of  care.  That  if  there 
was  any  defective  place  in  the  street  it  was  of  a  trivial  character  and 
not  of  a  nature  from  which  any  danger  could  have  reasonably  been  antici- 
pated by  the  city  or  its  officers. 

That  the  defendant  had  no  knowledge,  either  actual  or  constructive, 
of  any  defective  condition  in  the  street,  if  there  was  any.  That  the 
plaintiff  was  further  guilty  of  contributory  negligence  in  using  the 
street  at  this  point,  if  the  same  was  in  as  defective  a  condition  as 
claimed  by  him,  in  that  there  were  a  number  of  other  streets  parallel 
to  Ross  Avenue  which  would  have  carried  the  plaintiff  directly  to  his 
destination,  which  other  streets  were  in  a  perfectly  safe  and  satisfactory 
condition  of  passage,  as  well  known  to  plaintiff,  and  plaintiff  should 
have  chosen  one  of  such  streets  as  his  route  of  travel,  and  having  failed 
to  do  so,  but  used  a  street  known  by  him  to  have  been  dangerous,  is  pre- 
cluded from  recovery. 

The  jury  returned  a  verdict  for  plaintiff  for  $1760,  and  judgment 
was  originally  entered  upon  the  verdict  for  that  amount.  Subsequently 
plaintiff  entered  a  remittitur  of  $226,  and  the  judgment  thereupon  was 
reduced  to  $1524. 

The  proof  sustains  the  allegations  of  the  petition,  and  the  jury  were 
warranted  in  finding  for  plaintiff. 

The  first  assignment  of  error  complains  of  the  action  of  the  court  in 
permitting  the  plaintiff  to  testify  that  the  value  of  his  labor  in  his 
blacksmith  shop  "would  average  $5  a  day,^'  the  contention  being  that  it 
was  testimony  relative  to  his  business,  which  admitted  of  accurate  and 
exact  proof.  This  assignment  is  not  well  taken.  The  evidence  showed 
that  plaintiff,  in  connection  with  his  brother,  was  conducting  a  black- 
smith business  in  which  other  men  were  employed,  and  the  testimony 
complained  of  only  related  to  the  value  of  his  personal  services  in  con- 
nection therewith.    The  testimony  was  legitimate. 

The  second  assignment  of  error  complains  of  the  action  of  the  court 
in  excluding  testimony  of  plaintiff  that  he  had  consulted  a  lawyer  and 
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received  legal  advice  that  he  had  no  recourse  against  the  county  for  a 
prior  injury  received  on  a  county  bridge.  One  of  the  injuries  alleged 
to  have  been  sustained  and  for  which  a  recovery  is  here  sought  is  that 
of  rupture.  Plaintiff  testified  that  he  was  ruptured  prior  to  the  accident 
complained  of,  and  it  was  improper  to  pursue  the  inquiry  as  to  his  con- 
sulting a  lawyer  and  the  lawyer's  advice,  and  it  was  not  error  in  the 
court  in  not  admitting  the  testimony  complained  of. 

The  third  assignment  of  error  complains  of  the  following  charge :  *T[f 
the  defendant  exercised  such  care  in  refilling  said  trench,  and  notwith- 
standing such  care,  if  there  was  such  care,  a  dangerous  hole  occurred  in 
said  street  by  the  sinking  of  said  street  over  said  sewer  pipe,  and  the 
defendant  knew  of  the  existence  of  such  hole  in  time  to  have  repaired 
the  same  by  the  use  of  reasonable  diligence,  and  failed  so  to  do,  then  such 
failure  to  repair  would  be  negligence  on  the  part  of  the  defendant.** 

The  proposition  presented  is:  "The  charge  of  the  court  should  not 
submit  an  issue  not  made  by  the  pleadings  of  the  case.**  Appellant  con- 
tends that  plaintiff's  action  was  based  on  the  careless  refilling  of  the 
sewer  ditch,  but  that  the  instruction  goes  further  and  authorizes  a  re- 
covery, if  the  hole  was  caused  from  an  additional  and  "perhaps**  inde- 
pendent cause.  The  evidence  shows  that  the  hole  was  occasioned  by  de- 
fective filling  of  the  sewer  ditch  and  permitted  to  remain  until  after 
plaintiff  was  hurt.  The  petition  alleged  negligence  in  refilling  the  ditch, 
and  further  alleged  that  the  city  was  negligent  in  allowing  said  hole  to 
be  made  and  to  remain  in  the  middle  of  said  street.  No  exceptions 
were  made  to  the  petition,  and  the  allegations  and  evidence  warranted 
the  charge. 

The  fourth  and  fifth  assignments  complain  of  the  charge  of  the  court 
in  submitting  to  the  jury  the  question  of  actual  knowledge  on  the  part 
of  the  city.  The  court  submitted  both  questions  of  actual  and  con- 
structive notice.  The  contention  is  that  there  was  no  evidence  of  actual 
knowledge  on  the  part  of  the  city.  The  evidence  was  suflScient  to  charge 
the  city  with  notice,  and  the  charge  as  to  actual  notice  was  harmless,  if 
in  fact  there  was  no  actual  notice  proven.  But  it  is  not  clear  that  such 
is  the  case.  The  evidence  showed  a  defective  refilling  of  the  sewer  ditch 
from  which  the  hole  resulted,  and  one  that  might  have  resulted  from 
such  work,  and  holes  along  tiiis  ditch  and  near  the  one  which  caused 
the  injury  had.  been  filled  by  the  city  with  stones,  from  which  actual 
knowl^ge  might  have  been  inferred. 

The  court  charged  the  jury  as  follows :  "At  the  time  of  the  alleged 
accident  in  this  case,  Boss  Avenue  had  not  been  closed  to  travel,  and 
therefore  the  public  had  a  right  to  travel  thereon,  and  anyone  having 
occasion  to  travel  thereon  had  the  right  to  assume,  in  the  absence  of 
knowledge  to  the  contrary,  that  the  said  street  was  in  a  reasonably  safe 
condition  for  travel,  but  it  was  the  duty  of  the  plaintiff  to  exercise  such 
care  for  his  own  safety  as  a  person  of  ordinary  prudence  would  exer- 
cise under  like  circumstances,  and  a  failure  to  exercise  such  care  would 
be  negligence  on  his  part."  ^  This  is  assigned  as  error,  and  it  is  con- 
tended that  the  charge  is  argumentative  and  indicative  of  the  views  of 
the  court  as  to  negligence  of  plaintiff.  The  evidence  shows  that  the 
hole  was  in  the  middle  of  the  street  and  that  there  was  room  on  either 
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side  for  travel ;  that  the  city  had  not  closed  the  street  to  prevent  travel 
and  had  placed  no  signals  to  mark  the  hole>  and  plaintiff  had  no  knowl- 
edge that  the  hole  existed  at  the  time,  he  testifying  that  he  thought  it 
had  been  filled.  Under  these  facts  the  court  was  justified  in  assuming 
that  anyone  had  the  right  to  travel  thereon  and  in  so  instructing  the 
jury. 

Nor  do  we  believe  the  court  erred  in  refusing  the  special  charge  re- 
quested to  the  effect  that  if  the  said  street  was  in  an  unsafe  condition, 
which  was  known  to  plaintiff,  and  there  were  other  streets  he  could 
have  traveled  to  his  destination,  it  was  his  duty  to  travel  them,  and  he 
could  not  recover.  The  evidence  did  not  warrant  this  charge.  It  was 
not  sufiScient  to  show  that  Ross  Avenue  was  in  such  a  condition  as 
would  require  plaintiff,  in  the  use  of  ordinary  care,  to  depart  from  his 
customary  route  and  adopt  another. 

The  judgment  is  afSrmed. 

Affirmed. 

ON  MOTION  FOR  ADDITIONAL  FINDINGS  OF  FACT. 

Appellant's  motion  for  additional  findings  of  fact  is  overruled,  ex- 
cept we  further  find  that  there  were  other  streets  running  parallel  with 
Ross  Avenue  that  were  safe  for  travel,  which  appellee  could  have  used 
in  going  to  and  from  his  home  to  his  place  of  business. 

Writ  of  error  refused. 


Houston  &  Texas  Central  Railway  Company  v.  W.  W.  Batchleb, 

Decided  November  5,  1904. 

1.— Carrier  of  Passengerft— Protection  of  Passenger  After  Leaving  Train. 

A  passenger  traveling  by  rail  remains  a  passenger  until  the  journey  for 
which  he  has  paid  has  ended,  and  imtil  a  reasonable  time  has  elapsed  within 
which  he  should  have  left  the  carrier's  premises,  such  time  to  be  determined 
from  all  the  attendant  circumstances;  and  this  is  true  without  regard  to  the 
object  of  the  passenger's  journey,  or  his  reason  for  stopping  at  the  station 
which  is  the  end  of  his  journey. 

2.— ^ame— Beasonable  Time— Question  for  Jnry. 

What  is  a  reasonable  time  under  all  the  circumstanoes  of  the  case  la  a 
question  of  fact  to  be  determined  by  the  jury. 

3.— Same— Assault  by  Conductor— Provocation— Pleading. 

In  an  action  against  a  railway  company  by  a  passenger  for  damages  be- 
cause of  an  assault  on  him  by  the  train  conductor  the  court's  charge  properly 
permitted  the  jury  to  inquire  whether  insulting  words  shown  to  have  been 
used  by  plaintiff  to  the  conductor,  and  which  provoked  the  assault,  were  them- 
selves provoked  by  previous  insulting  words  of  the  conductor  addressed  to 
plaintiff,  although  such  provocation  had  not  been  pleaded;  and  such  chaige  was 
not  on  the  weight  of  evidence. 

4.— Same— Mitigation  of  Damages. 

Insulting  language  by  plaintiff  to  the  conductor  would  not  justify  the 
assault,  but  could  be  considered  in  mitigation  of  damages  in  a  suit  by  plaintiff 
against  the  railway  company,  unless  such  language  was  itaelf  provoked  by 
insulting  words  of  the  conductor. 
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6.-4ame-^A8saiilt  After  Time  for  Cool  Befleotion. 

The  provocation  by  plaintilT  must  have  been  so  recent  as  to  induce  the 
presumption  that  the  assault  by  the  conductor  was  committed  under  the  im- 
mediate influence  of  the  passion  excited  by  it,  and  the  mitigating  effect  of  the 
provocation  would  be  lost  if  there  was  time  for  cool  reflection.  Following  ruling 
on  former  appeal,  32  Texas  Civ.  App.,  14. 

6.— 4aaie-4liib8ldenoe  of  PaMlon— Charge. 

A  charge  requiring  the  jury  to  find  both  that  sufficient  time  had  elapsed  ' 
between  the  use  of  the  insulting  language  by  plaintiff  and  the  time  of  the 
assault  for  cool  reflection,  and  that  the  assault  was  the  result  of  cool  delibera- 
tion on  the  part  of  the  conductor,  before  they  could  ignore  the  mitigating  effect 
of  plaintiff's  insulting  language,  is  held  correct,  and  sufficient  as  against  the 
contention  that  the  true  test  is,  whether  the  passion  aroused  by  the  insulting 
language  had  subsided,  and  not  whether  there  had  been  sufficient  time  for  its 
subsidence. 

7.— teme— Agreement  for  Xntnal  Combat. 

If  plaintiff  and  the  conductor  agreed  to  have  a  mutual  combat  when  the 
train  should  arrive  at  the  next  station,  and  the  injuries  to  plaintiff  were  re- 
ceived in  a  mutual  combat  had  as  a  result  of  such  agreement,  this  would  present 
a  complete  defense  to  the  cause  of  action,  and  should  have  been  pleaded  by  the 
defendant.    Evidence  held  insufficient  to  raise  the  issue  of  a  mutual  combat. 

8««4ame— Putnre  Loss  and  Suffering^Iune  Baised. 

Testimony  by  plaintiff  that  his  injured  fist  will  never  get  well,  and  that  the 
thumb  and  third  finger  of  his  right  hand  are  stiff  yet,  held  sufficient  evidence 
to  authorize  a  charge  to  the  jury  that  they  could  take  into  consideration,  in 
assessing  the  damages,  any  future  loss  or  suffering  of  plaintiff  which  might 
be  reasonably  expected  to  result  from  the  assault  and  injury. 

9.»Same— Assault— Bnty  of  Other  Servants  to  Interfere. 

Where  other  servants  of  the  defendant  company  were  present  when  the 
conductor  assaulted  plaintiff  and  could  have  protected  him  against  the  assault, 
it  was  their  duty  to  do  so,  and  their  failure  so  to  do  rendered  defendant  liable 
in  damages  to  plaintiff. 

I0.^4;]iarge—Bepetition— Undue  Prominence. 

Where  one  paragraph  of  the  charge  states  the  principles  of  law  applicable 
to  an  issue  in  the  case  and  a  subsequent  paragraph  applies  these  principles  to 
the  facts  of  the  case,  this  does  not  render  the  charge  erroneous  as  giving  un- 
due prominence,  by  reason  of  the  repetition,  to  the  proposition  involved  in  that 
issue. 

ll.-4tame— Beqnested  Charge. 

It  is  not  error  to  refuse  a  requested  charge  submitting  matters  sufficiently 
embraced  in  the  main  charge  given. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Dillard. 

Baker,  Botts,  Parker  &  Garwood  and  Frost  &  Nehleit,  for  appellant. 
— 1.  The  plaintiff  having  taken  passage  on  defendant's  train  to  be 
transported  from  Garrett,  one  of  defendant's  stations,  to  Ennis,  an- 
other station  of  defendant,  for  the  sole  purpose  of  loitering  and  passing 
the  time,  some  two  or  three  hours,  until  the  next  train  going  north,  on 
which  he  expected  to  again  take  passage  to  Garrett  and  thence  to  Fer-. 
rig,  as  soon  as  he  disembarked  from  the  train  at  Ennis,  the  relation 
between  him  and  the  defendant  of  passenger  and  carrier  ceased,  and  the 
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defendant  having  complied  with  its  contract  of  safe  carriage,  it  owed 
to  him  no  further  contractual  duty.  2  Beach,  Railway  Law,  869;  2 
Harris,  Damages  by  Corporations,  p.  675,  sees.  589,  590;  Com.  v.  Rail- 
way Co.  (129  Mass.),  1  Am.  &  Eng.  R.  R.  Cas.,  457;  2  Am.  and  Eng. 
Ency.  Law,  745;  Rorer  on  Railroads,  488. 

2.  The  "reasonable  time^'  within  which  a  person  after  alighting  from 
the  train  at  the  station  of  his  destination  continues  to  be  a  passenger, 
and,  as  such,  is  entitled  to  protection  against  injury  on  the  part  of  the 
carrier,  is  such  time  as  is  sufficient  for  him  to  depart  from  the  carrier's 
station  and  premises,  and  not  such  time,  as  within  which,  regardless  of 
the  purpose  of  his  going  to,  or  his  remaining  at  the  station,  he  should 
have  left  the  carrier's  premises.  R|iilway  Co.  v.  Pinley,  79  Texas,  88; 
Railway  Co.  v.  Miller,  79  Texas,  83. 

3.  If  the  insulting  words  used  by  Batchler  to  Ashe  caused  the  assault 
by  Ashe  upon  Batchler,  then  as  between  the  defendant  company  and 
Batchler,  the  right  to  have  such  insults  considered  by  the  jury  in  miti- 
gation of  damages  is  not  affected  by  the  fact  that  Batchler^s  words  of 
insult  were  provoked  by  insulting  words  or  disrespectful  treatment  by 
Ashe  to  and  toward  Batchler. 

4.  The  seventh  paragraph  of  the  general  charge  to  the  jury  is  re- 
versible error,  in  that  undue  emphasis  is  thereby  given  to  the  proposi- 
tion, that  though  the  assault  made  by  Ashe  upon  the  plaintiff  was  be- 
cause of  insulting  words  used  by  the  plaintiff  to  Ashe,  such  provoca- 
tion could  not  be  considered  in  mitigation  of  the  damages  resulting 
from  such  assault  in  the  event  the  jury  should  determine  that  the  in- 
sulting words  used  by  plaintiff  were  provoked  by  previous  insulting 
words  or  disrespectful  treatment  by  Ashe  to  the  plaintiff.  Krueger  v. 
Railway  Co.,  69  S.  W.  Rep.,  810. 

5.  Batchler,  having  no  business  which  required  him  to  remain  at  the 
depot  after  the  termination  of  his  journey,  and  his  purpose  in  going  to 
Ennis  being  merely  to  pass  away  the  time  of  another  train's  delay,  if 
he  did  loiter  or  remain  on  the  depot  premises  for  a  longer  time  than 
was  reasonably  necessary  for  him  to  depart  therefrom,  the  relation  of 
passenger  and  carrier  between  him  and  defendant  had  ceased,  and  no 
liability  existed  against  the  defendant  in  his  action  on  account  of  the 
alleged  assault  made  upon  him.  Davis  v.  Railway  Co.,  59  S.  W. 
Rep.,  846. 

6.  The  court  erred  in  the  fourth  paragraph  of  the  general  charge  to 
the  jury,  viz. :  "If  a  servant  of  a  carrier  of  passengers  unlawfully  as- 
saults a  passenger  of  such  carrier,  even  under  the  immediate  influence 
of  passion  excited  by  insulting  words  of  such  passenger  to  him,  it  is 
the  duty  of  the  carrier  through  other  servants,  if  others  are  present, 
promptly  to  protect  such  passengers  from  such  assault,  and  put  an  end 
to  it,  and  if  the  carrier  fails  so  to  protect  the  passenger  it  fails  in  its 
duty,  and  is  liable  in  damages  to  such  passenger.^*  This  charge  is  re- 
versible error,  because  that,  in  effect,  it  makes  the  defendant  an  insured 
of  plaintiff's  safety,  by  the  intervention  of  its  other  servants  who  might 

.be  present  when  the  assault  was  made  upon  him  by  the  conductor. 

7.  The  evidence  adduced  on  the  trial  tending  to  show,  that  on  the 
train,  just  before  its  arrival  at  the  depot,  the  plaintiff  used  toward  the 
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conductor  grossly  insulting  epithets,  which  the  conductor  resented,  and 
thereupon,  the  plaintiff  and  conductor  mutually  agreed  to  settle  the 
matter  after  the  train  should  arrive  at  Ennis,  and  that  a  physical  con- 
flict did  take  place  between  the  parties  after  the  train  arrived  at  the 
station,  it  was  reversible  error  to  refuse  defendant's  special  charge  No. 

4,  which  was  applicable  to  the  very  facts  in  evidence  and  would  have 
been  an  instruction  to  the  jury  as  to  the  proper  rule  of  law  affecting 
the  defendant's  liability.  Railway  Co.  v.  Hopkins,  108  Ga.  324 ;  Peavy 
V.  Railway  Co.,  81  Ga.,  486. 

fif.  P.  Skinner  and  G.  C,  Oroce,  for  appellee*. — 1.  A  carrier  owes  to  its 
passengers  protection  against  wrongful  assaults  by  its  servants,  and  one 
who  pays  his  fare  on  a  railway  train  to  a  point  of  destination  thereon 
becomes  a  passenger,  and  remains  such  after  alighting  from  the  train, 
while  on  the  depot  premises  of  the  carrier,  until  a  reasonable  time,  under 
the  circumstances,  within  which  to  leave  the  premises  has  elapsed.  Hous- 
ton ft  T.  C.  R.  R.  Co.  V.  Batchler,  32  Texas  Civ.  App.,  14,  73  S.  W. 
Rep.,  981 ;  Texas  ft  P.  Ry.  Co.  v.  Dick,  63  S.  W.  Rep.,  895 ;  Galveston, 
H.  ft  S.  A.  Ry.  Co.  v.  LaPrelle,  65  S.  W.  Rep.,  488;  International  ft 
G.  N.  Ry.<!o.  v.  Giesen,  69  S.  W.  Rep.,  653;  Dillingham  v.  Russell,  73 
Texas,  47;  Texas  ft  P.  Ry.  Co.  v.  Jones,  39  S.  W.  Rep.,  124;  St.  I^uis, 
ft  S.  W.  Ry.  Co.  V.  Franklin,  44  S.  W.  Rep.,  701 ;  Chicago  ft  E.  Ry.  Co. 
v.  Plexman,  103  HI.,  646 ;  Crocker  v.  Railway  Co.,  36  Wil.,  657 ;  Hover 
V.  Railroad  Co.,  43  L.  R.  A.,  84;  R.  ft  D.  Ry.  Co.  v.  Jefferson,  32  Am. 
St  Rep.,  87;  White  v.  Railway  Co.,  44  Am.  St.  Rep.,  489;  Norfolk  Ry. 
Co.  V.  Anderson,  44  Am.  St.  Rep.,  884 ;  New  Jersey  S.  B.  Co.  v.  Brackett, 
121  TJ.  S.,  638;  4  Elliott  on  Railroads,  1638. 

2.  Appellee  went  from  Garrett  to  Ennis  for  the  sole  purpose  of  wait- 
ing for  a  delayed  train  which  he  had  expected  to  meet  and  board  at 
Garrett,  and  had  he  remained  at  the  Ennis  depot  until  that  train  ar- 
rived, he  would  have  continued  to  be  a  passenger  during  such  interval. 
Houston  ft  T.  C.  R.  R.  Co.  v.  Batchler,  73  S.  W.  Rep.,  981 ;  St.  Louis  ft 

5.  W.  Ry.  Co.  V.  Franklin,  44  S.  W.  Rep.,  701 ;  Texas  ft  P.  Ry.  Co.  v. 
Jones,  39  S.  W.  Rep.,  124. 

3.  If  the  conductor  failed  in  his  duty  of  polite  treatment  toward  ap- 
pellee, and  instead  thereof  by  his  insolent  and  insulting  words  to  ap- 
pellee caused  appellee  to  use  insulting  words  to  ^im,  which  he  subse- 
quently resented  by  violently  assaulting  appellee,  while  still  a  passen- 
ger of  his  principal,  neither  he  nor  his  principal  is  entitled  to  have 
the  resulting  damages  mitigated  by  such  insulting  words  of  appellee. 
Baltimore  &  0.  Ry.  Co.  v.  Barger,  26  L.  R.  A.,  220,  and  authorities 
supra. 

4.  To  the  claim  that  insults  to  or  disrespectful  treatment  towards 
appellee  by  the  conductor  were  not  pleaded,  we  reply  that  matters  of 
mere  exaggeration  or  mitigation  need  not  be  pleaded,  and  this  matter 
related  purely  to  the  matter  of  mitigation  that  was  urged,  and  was 
properly  considered  in  rebuttal  thereof.  McGehee  v.  Shatter,  9  Texas, 
20;  Railway  Co.  v.  Godair,  22  S.  W.  Rep.,  778;  1  Sutherland,  Dam., 
sec.  422. 

5.  Where  only  compensatory  damages  are  sought  for  injuries  result- 
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ing  from  an  assault,  insulting  words,  used  by  the  party  assaulted  to 
the  assailant,  which  provoked  such  assault,  can  not  be  considered  in 
mitigation,  and  the  holding  to  the  contrary  on  the  former  appeal  was 
erroneous.  M.  V.  By.  Co.  v.  DePascale,  71  N".  E.  Hep.,  633 ;  Baltimore 
&  0.  Ry.  Co.  V.  Barger,  26  L.  R.  A.,  220;  45  Am.  St.  R.,  319;  Osier 
V.  Walton,  67  N.  J.  Law,  63;  Wilson  v.  Young,  31  Wis.,  547;  Mangold 
V.  Oft,  63  Neb.,  397;  88  N.  W.  Rep.,  507;  Johnson  v.  McKee,  27  Mich., 
471;  Donnally  v.  Harris,  41  111.,  126. 

6.  Where  the  assault  was  committed  by  the  conductor  upon  a  pas- 
senger a  considerable  interval  after  the  latter  had  used  insulting  words 
to  him,  the  question  of  cooling  time  was  one  of  fact  for  the  jury.  Rail- 
way v.  Batchler,  32  Texas  Civ.  App.,  14. 

7.  A  mutual  combat  is  where  two  parties  mutually  and  willingly 
enter  into  a  fight,  in  pursuance  of  an  agreement  previously  made,  to 
fight  at  such  time  and  place.  Ashe  slipp^  up  on  Batchler,  and  before 
the  latter  was  aware  struck  him  over  the  head  with  a  deadly  weapon. 
Red  V.  State,  46  S.  W.  Rep.,  408;  Waldon  v.  State,  34  Texas  Cr.  App., 
92;  King  v.  State,  4  Texas  App.,  64. 

BOOKHOUT,  Associate  Justice.— W.  W.  Batchler  filed  this  suit 
against  the  Houston  &  Texas  Central  Railroad  Company  on  the  8th  day 
of  May,  1901,  seeking  to  recover  damages  for  personal  injuries  alleged 
to  have  been  suffered  by  him  on  account  of  an  assault  made  upon  him 
by  a  conductor  of  defendant  at  defendant's  depot  at  Ennis,  on  April  1, 
1901.  A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appealed. 

Conclusions  of  Fact. — On  the  1st  of  April,  1901,  the  plaintiff,  Batch- 
ler, purchased  a  ticket  from  Waxahachie  to  Ferris,  via  Qarrett,  and  en- 
tered, as  a  passenger,  defendant's  train.  On  the  arrival  of  the  train 
at  Garrett,  Batchler,  finding  that  he  would  have  to  remain  at  Qarrett 
two  or  three  hours  before  he  could  catch  the  northbound  train  on  the 
main  line  for  Ferris,  which  train  was  late,  concluded  to  remain  on  the 
train  and  go  on  to  Ennis,  a  place  of  five  or  six  thousand  population, 
three  miles  south  from  Oarrett,  and  stay  there  until  the  northbound  train 
should  come  along,  and  board  that  train  for  home,  Ferris.  After  the 
train  left  Qarrett  the  conductor  came  through  the  coach  in  which  Batch- 
ler was  seated,  taking  up  tickets  and  collecting  fares.  As  to  what  took 
place  thereafter  is  best  told  by  Batchler,  who  testified  as  follows:  "I 
came  to  Waxahachie  on  the  morning  of  that  day.  I  was  living  at  Ferris, 
about  seventeen  miles  northeast  from  Waxahachie,  and  about  sixteen 
miles  from  Ennis  on  the  Houston  &  Texas  Central  Railroad.  In  start- 
ing from  Waxahachie  I  bought  a  ticket  from  Waxlihachie  to  Ferris. 
Qo  to  Qarrett  and  change  cars,  take  the  Central  road  to  Ferris,  is  the 
way  the  ticket  would  go.  I  did  not  care  to  wait  over  at  Qarrett,  and  I 
remained  on  the  train  to  go  to  Ennis,  where  I  thought  I  would  stay 
imtil  the  northbound  Central  came  along,  and  board  that  train  for 
home,  Ferris.  It  is  said  to  be  three  miles  from  Qarrett  to  Ennis.  I 
did  not  buy  a  ticket  from  Qarrett  to  Ennis.  When  the  conductor 
came  through  I  offered  him  a  dime,  knowing  that  to  be  the  fare  from 
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Garrett  to  Ennis.  When  I  oflPered  him  a  dime  he  very  abruptly  said, 
*That  is  not  my  way  of  doing  business/  I  said,  *I  will  buy  you  a  ticket 
when  I  get  to  Ennis;  I  have  done  that  before/  He  said,  That  is  not 
my  way  of  doing  business;  give  me  26  cents  if  you  want  to  ride  with 
me/  I  put  up  my  dime  and  was  getting  the  26  cents,  and  I  remarked 
to  him,  TTou  are  a  little  extravagant,  ain't  you?  You  couldn't  collect 
25  cents  by  law/  He  said,  *6ive  me  25  cents  or  you  will  get  off  the 
train/  I  handed  him  the  25  cents  and  remarked,  *I  guess  you  want  to 
knock  this  down/  He  remarked,  "That  is  my  business/  and  passed  on. 
It  wasn't  a  great  while  until  he  came  back  and  offered  me  a  piece  of 
paper.  I  knew  the  law  was  to  collect  4  cents  per  mile,  and  I  thought 
that  was  all  he  could  collect,  and,  I  knew  he  was  collecting  more  than 
he  ought  to  according  to  the  way  I  understood  it.  When  he  brought  me 
the  receipt,  such  as  conductors  give  for  cash  fare,  I  said,  I  don't  want 
that,'  and  he  gave  it  a  flip  and  walked  off. 

''After  a  little  bit  he  came  back  again  and  placed  his  right  hand  on 
the  back  of  the  seat  I  was  sitting  on  and  his  left  hand  on  the  back  of 
the  seat  in  front  of  me,  and  remarked :  'You  never  have  traveled  much, 
have  you?'  And  I  said,  'No;  I  have  been  up  to  Waxahachie/  T  said, 
'When  did  yon  get  loose?'  and  he  said,  1  have  been  loose  ever  since  the 
company  gave  me  this  train.'  I  said,  'Is  this  train  yours,  or  are  you 
running  it  for  someone  else?'  He  said,  'For  the  company  and  for  the 
good  people  generally;  and  if  I  was  as  big  a  thief  as  you,  I  would  knock 
down  a  great  deal.'  I  said,  'You  son  of  a  bitch,  I  am  no  thief.'  He 
said,  'What  did  you  say?'  I  began  to  get  up.  I  said,  'You  son  of  a 
bitch,  I  am  no  thief/  He  invited  me  in  the  other  car.  When  we  got 
into  the  other  car  I  said,  'You  have  invited  me  into  this  coach  and  I- 
have  come/  I  said  nothing  more,  and  sat  down.  Nothing  more  was 
said  until  after  I  had  gotten  to  Ennis,  gone  out  of  the  smoking  car,  and 
was  talking  to  a  friend,  who  was  joking  me  about  having  to  pay  25 
cents;  he  thought  it  was  a  good  joke  on  me,  for  it  cost  me  25  cents  and 
hadn't  cost  him  anything.  I  was  watching  the  conductor  all  this  time. 
He  went  up  on  his  coach  pretty  soon,  went  to  his  box,  raised  the  lid,  and 
I  supposed  he  wasn't  going  to  raise  any  fuss  with  me,  and  I  said  to  the 
man  I  was  with,  liefs  go  down  town.'  I  had  turned  around,  facing 
town,  when  Ashe  touched  me  on  the  arm  and  said,  'You  called  me  a  son 
of  a  bitch,'  and  I  knew  it  was  him ;  and  as  I  started  to  turn  around  he 
struck  me  on  the  head  with  an  iron  rod  and  knocked  my  hat  off,  and 
came  pretty  near  knocking  me  down.  I  turned  and  tried  to  catch  the 
rod;  he  hit  me  again  on  the  head,  splitting  the  skin  about  three  inches; 
it  bled  very  profusely  and  blood  ran  down  over  my  face  and  clotted  up 
my  eyes;  he  hit  me  the  third  lick  on  the  head;  the  fourth  lick  he  hit 
me  on  the  arm,  enough  to  turn  it  blue;  came  very  near  breaking  my 
arm.  That  lick  knocked  the  rod  out  of  his  hand  and  it  fell  to  the  floor, 
and  we  had  a  fight.  I  pushed  him  back  and  we  fought  back  nearly  up 
to  the  depot  When  we  got  up  there  I  was  pretty  weak ;  I  had  lost  so 
much  blood,  and  those  licks  on  my  head.  He  had  me  with  both  arms, 
and  I  had  him  pretty  much  the  same  way.  I  braced  myself  and  kicked 
him.  I  felt  his  muscles  give  way  and  I  thought  T  had  him  where  I 
could  handle  him,  and  a  fellow  reached  round  and  held  me  and  the 
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conductor,  too.  That  ended  the  fight.  I  couldn't  tell  how  long  we 
fought;  I  knew  it  was  a  good  long  time.  We  fought  from  the  train 
up  to  the  depot." 

In  deference  to  the  verdict  we  find  the  facts  as  testified  to  by  Batch- 
ler.  We  find  that  at  the  time  of  the  assault  upon  appellee  he  sustained 
the  relation  of  passenger  to  appellant,  and  that  appellant '  owed  him 
the  duty  of  a  carrier,  and  that  by  the  assault  appellee  received  serious 
injuries  which  to  some  extent  are  permanent,  and  that  he  suffered  dam- 
ages in  the  amount  found  by  the  jury.  We  find  there  was  no  agree- 
ment between  conductor  Ashe  and  appellee  to  have  a  mutual  combat 
after  the  train  arrived  at  Ennis. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error  complains  of 
the  first  paragraph  of  the  court's  charge,  which  reads :  "Railway  com- 
panies in  the  transportation  of  persons  in  their  cars  from  point  to 
point  on  their  lines  for  hire  are  common  carriers  of  passengers,  and 
when  a  person  on  a  coach  of  such  railway  company  pays  his  fare  to  a 
point  of  destination  on  the  line  of  such  company,  he  becomes  a  pas- 
senger of  such  carrier  and  remains  such  until  the  journey  for  which 
he  has  paid  has  ended,  and  until  a  reasonable  time,  to  be  determined 
from  all  the  attendant  circumstances,  within  which  he  should  have  left 
the  carrier's  premises,  had  elapsed;  and, this  is  true  without  regard  to 
the  object  of  the  passenger's  journey,  or  his  reason  for  stopping  at  the 
station  which  is  the  end  of  the  journey." 

The  following  are  substantially  the  objections  urged  to  this  charge: 

(1)  That  as  appellee  went  to  Ennis  for  the  sole  purpose  of  passing 
the  time  until  the  delayed  northbound  train  arrived,  the  very  instant 
he  alighted  from  the  train  the  relation  of  carrier  and  passenger  ceased. 

(2)  That  the  reasonable  time  within  which  a  passenger  ought  to  leave 
the  depot  premises  after  alighting  is  such  time  as  is  sufficient  for  him 
to  get  away,  and  no  more.  (3)  That  the  object  and  purpose  of  a  pas- 
senger's journey  should  be  considered  in  determining  how  much  time 
should  be  allowed  him,  after  alighting  from  the  train  at  the  end  of 
his  journey,  to  leave  the  depot  premises. 

The  charge  correctly  defines  the  duties  of  a  carrier  to  a  passenger 
and  the  time  during  which  this  relation  continued,  as  well  as  the  time 
when  it  ceases.  The  passenger  does  not  cease,  ipso  facto,  to  be  such 
upon  the  arrival  of  the  train  at  the  point  of  the  passenger's  destination, 
but  he  has  a  reasonable  time  thereafter  in  which  to  alight  from  the 
train  and  leave  the  premises  of  the  company.  Houston  &  T.  C.  Ry. 
Co.  V.  Batchler,  32  Texas  Civ.  App.,  14,  73  S.  W.  Rep.,  981 ;  Texas  & 
P.  Ry.  Co.  V.  Dick,  26  Texas  Civ.  App.,  256,  63  S.  W.  Rep.,  895;  Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  La  Prelle,  27  Texas  Civ.  App.,  496 ;  65 
S.  W.  Rep.,  488;  Dillingham  v.  Russell,  73  Texas,  47;  St.  I^ouia  & 
S.  W.  Ry.  Co.  V.  Franklin,  44  S.  W.  Rep.,  701 ;  Hover  v.  Central  R.  R. 
Co.,  43  Law  Rep,  Ann.,  84.  What,  under  all  the  circumstances,  is  a 
reasonable  time,  is  a  question  of  fact  which  must  be  determined  by  the 
jury.  The  charge  complained  of  announced  a  general  principle,"  and 
later  on  the  court,  in  applying  the  law  to  the  facts,  gave  the  following 
charge:    "If  you  believe  from  the  evidence  in  this  case  that  plaintiff, 
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W.  W.  Batchler,  on  or  about  April  1,  1901,  was  on  a  train  on  defend- 
ant's line  of  road,  and  paid  his  fare  for  transportation  from  one  point 
on  said  road  to  another,  to  wit,  from  Oarrett  to  Ennis,  and  that  after 
the  arrival  of  said  train  in  Ennis,  and  before  a  reasonable  time,  to  be 
determined  from  all  the  evidence,  had  elapsed  in  which  plaintiff  should 
have  left  the  station  premises,  the  conductor  of  the  train  by  which 
plaintiff  came  to  Ennis  on  defendant's  station  premises,  made  a  violent 
and  unlawful  assault  on  plaintiff,  inflicting  personal  injuries  upon  him, 
then  it  would  be  your  duty  to  find  for  plaintiff  damages  against  de- 
fendant, to  be  measured  as  will  hereinafter  be  indicated/' 

The  jury  were  further  instructed  in  the  eighth  paragraph  that  if 
the  relation  of  carrier  and  passenger  had  ceased  to  exist,  they  would 
find  for  appellant.  These  charges  fairly  presented  the  issue  as  to 
whether  the  relation  of  passenger  and  carrier  between  appellee  and  ap* 
pellant  had  terminated  at  the  time  of  the  assault.  Construing  the 
charge  as  a  whole,  we  are  of  the  opinion  that  it  is  not  subject  to  the 
objections  urged  in  the  first  assignment  of  error. 

2.  Complaint  is  made  of  the  third  paragraph  of  the  court's  charge, 
which  reads:  "A  passenger  owes  to  the  servants  of  his  carrier  a  duty 
of  proper  conduct,  and  if  he  insults  a  servant  of  his  carrier  while  in 
the  proper  and  lawful  discharge  of  his  duties  in  such  manner  as  that  an 
assault  by  such  servant  may  reasonably  be  expected  to  follow,  and  the 
servant  insulted,  under  the  immediate  influence  of  passion  excited  by 
such  insults,  assaidts  the  passenger,  such  insults  may  be  considered, 
not  in  justification  of  such  assault,  but  in  mitigation  of  damages  which 
may  be  awarded  for  such  assault;  the  provocation,  however,  which  may 
be  considered  in  mitigation  of  damages  should  be  so  recent  as  to  induce 
the  belief  that  the  violence  complained  of  was  committed  under  the 
immediate  influence  of  the  passion  thus  excited.  The  mitigating  ef- 
fects of  insulting  words  would  be  lost  if  there  had  been  time  for  cool 
reflection;  and  if  the  insulting  words  by  the  passenger  which  caused 
the  assault  were  themselves  provoked  by  insulting  words  or  disrespect- 
ful treatment  to  him  from  the  servant  committing  the  assault,  then  the 
principle  of  mitigation  does  not  apply." 

It  is  contended  that  this  charge  is  erroneous  in  that  (1)  it  permits 
the  jury  to  inquire  whether  the  insulting  words  by  appellee  to  the  con- 
ductor were  themselves  provoked  by  previous  insulting  words  or  con- 
duct of  the  conductor  to  appellee;  (2)  there  was  no  pleading  to  justify 
such  a  charge;  (3)  that  portion  of  this  paragraph  is  a  charge  on  the 
weight  of  evidence;  and  (4)  there  is  no  issue  in  the  evidence  as  to 
whether  "the  violence  complained  of  was  committed  under  the  imme- 
diate influence  of  the  passion  excited  by  the  insult  offered  the  conduc- 
tor by  the  plaintiff." 

The  evidence  as  to  what  was  said  by  conductor  Ashe  and  appellee  in 
the  several  conversations  preceding  the  assault  is  somewhat  conflicting. 
The  jury  evidently  accepted  the  version  of  appellee  and  the  witnesses 
who  agreed  with  him.  This  version  is  to  the  effect  that  Batchler  ten- 
dered the  conductor  10  cents  in  pa}Tnent  of  fare  from  Garrett  to  Ennis, 
thinking  this  the  correct  amount.  When  this  was  refused  he  offered  to 
buy  a  ticket  when  he  reached  Ennis,  which  he  had  often  done  before. 
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Conductor  Ashe  thereupon  demanded  25  cents,  saying  he  would  put 
Batchler  oflE  if  that  amount  was  not  paid.  After  receiving  this  amount 
the  conductor  went  away  and  returned  with  a  receipt,  which  appellee 
refused  to  accept.  Thereupon  the  conductor  again  walked  away,  but 
shortly  returned  and  began  the  conversation  in  which  he  called  appellee 
a  thief.  Thereupon  appellee  retorted  by  calling  the  conductor  an  in- 
sulting epithet  and  denying  he  was  a  thief.  Thus,  it  would  seem  that 
the  insulting  words  used  by  appellee  were  provoked  and  induced  by  in- 
sulting language  on  the  part  of  the  conductor.  This  being  true,  the 
charge  announced  a  correct  principle.  If  the  insulting  language  used 
by  the  appellee  was  provoked  by  the  insidting  words  of  the  conductor, 
then  it  ought  not  to  be  considered  in  mitigation  of  damages  in  a  suit 
by  appellee  against  the  company.  Nor  was  the  appellee  required  to 
plead  the  insulting  language  on  the  part  of  the  conductor  towards  him, 
to  have  this  issue  submitted  to  the  jury.  Matters  which  go  merely  in 
aggravation  or  extenuation,  and  whose  eflPect  is  but  to  enhance  or  di- 
minish the  damages,  need  not  be  pleaded.  McCJehee  v.  Shafter,  9  Texas 
20;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Godair,  22  S.  W.  Sep.,  778;  1  Suth.  on 
Dam.,  sec.  422. 

It  was  in  eflEect  held  on  the  former  appeal  of  this  case,  by  the  Court 
of  Civil  Appeals  for  the  Fourth  District,  that  before  the  insulting 
words  used  by  appellee  towards  the  conductor  coidd  be  considered  in 
mitigation  of  damages  the  provocation  must  be  so  recent  as  to  induce 
the  presumption  that  the  violence  was  committed  under  the  immediate 
influence  of  the  passion  thus  excited,  and  that  the  mitigating  effects  of 
the  provoking  words  would  be  lost  if  there  had  been  time  for  cool  re- 
flection. 32  Texas  Civ.  App.,  14,  73  S.  W.  Bep.,  934.  The  charge  was 
in  accordance  with  this  holding,  and  is  not  on  the  weight  of  evidence. 

3.  It  is  contended  that  the  court  erred  in  the  seventh  paragraph  of 
its  charge,  which  is  as  follows :  "If  you  find  that  the  defendant's  serv- 
ant, the  conductor,  assaulted  the  plaintiff  while  he  was  a  passenger  of 
the  defendant,  as  the  relation  of  carrier  and  passenger  has  been  above 
explained,  but  that  such  assault  was  because  of  insulting  words  pre- 
viously used  by  the  plaintiff  to  the  conductor,  then  you  should  consider, 
in  the  light  of  all  the  circumstances  in  evidence,  whether  the  insulting 
words  by  plaintiff  to  such  conductor  were  or  'not  themselves  provoked 
by  previous  insulting  words  or  disrespectful  treatment  by  said  con- 
ductor to  plaintiff,  and  also  whether  the  assault  was  committed  under 
the  immediate  influence  of  passion  engendered  by  the  insulting  words 
which  caused  it,  or  was  the  outcome  of  cool  deliberation,  and  should  you 
find  that  without  provocation  plaintiff  applied  to  the  defendant's  con- 
ductor, while  in  the  lawful  discharge  of  his  duties  as  such,  insulting 
words  such  as  might  reasonably  be  expected  to  provoke  an  assault,  and 
that  the  assault  herein  complained  of  was  made  under  the  immediate 
infiuence  of  passion  engendered  by  such  insulting  words,  then  you  may 
consider  such  insulting  words  to  the  conductor  in  mitigation  of  dam- 
ages, and  because  of  them  decrease  by  such  amount  as  you  may  deem 
just,  the  sum  which  you  would  otherwise  award  him  as  damages. 

"On  the  other  hand,  if  you  find  that  the  insulting  words  by  plaintiff 
to  said  conductor  were  themselves  provoked  by  previous  insulting  words 
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or  disrespectful  treatment  by  said  conductor  to  plaintiff^  or  if  the  as- 
sault was  not  committed  under  the  immediate  influence  of  passion  en- 
gendered by  the  insulting  words  which  caused  it,  but  that  after  such 
words  were  spoken  there  has  been  time  for  cool  reflection  by  said  con- 
ductor,  and  that  the  said  assault  was  the  result  of  cool  deliberation  on 
the  part  of  said  conductor^  then  in  either  of  such  events  the  mitigating 
effects  of  such  insulting  words  would  be  lost,  and  you  should  not  de« 
crease  plaintiffs  damage,  if  any,  to  any  extent  because  of  them.^' 

It  is  insisted  that  this  paragraph  of  the  charge  submits  the  same  is- 
sue as  that  presented  in  the  third  paragraph  already  considered,  and 
that  thereby  undue  emphasis  is  given  to  the  proposition  therein  em- 
braced. The  purpose  of  this  paragraph  is  to  apply  the  principles  of 
law  stated  in  the  third  paragraph  to  the  facts  of  the  case.  These  two 
paragraphs  should  be  considered  together.  When  so  considered,  it  can 
not  be  said  that  there  is  any  imnecessary  repetition  or  undue  emphasis 
of  the  issue  therein  presented.  Nor  is  this  charge  subject  to  the  ob- 
jection contended  for  under  the  second  proposition,  in  effect,  that  the 
true  test  is  whether  the  passion  aroused  by  the  insulting  words  had  sub- 
sided, and  not  whether  there  had  been  sufficient  time  for  its  subsidence 
at  the  time  of  the  assaidt.  The  charge  required  the  jury  to  find  both 
that  suflBcient  time  elapsed  between  the  use  of  the  insulting  words  by 
appellee  and  the  time  of  the  assault  for  cool  reflection,  and  that  the 
assault  was  the  result  of  cool  deliberation  on  the  part  of  the  conductor, 
before  they  could  ignore  the  mitigating  effect  of  the  insulting  words 
by  appellee  towards  the  conductor.    We  think  this  correct. 

It  is  further  contended  that  all  the  evidence  shows  that  the  assault  by 
the  conductor  upon  appellee  was  the  result  of  insulting  language  used 
by  appellee  to  the  conductor,. and  that  for  this  reason  this  issue  ought 
not  to  have  been  submitted  to  the  jury.  The  true  issue  was  whether 
the  assault  was  committed  under  the  immediate  influence  of  passion 
aroused  by  insulting  words,  and  this  issue  was  properly  submitted  by  the 
charge. 

4.  The  appellant  complains  in  its  fourth  assignment  of  error  of  the 
following  clause  of  the  general  charge :  "Should  you  find  from  the  evi- 
dence that  plaintiff  was  assaulted  by  a  servant  of  defendant,  but  at  the 
time  of  such  assault  the  relation  of  passenger  and  carrier,  as  such  rela- 
tion has  been  above  explained  to  you,  did  not  exist  between  plaintiff  and 
defendant,  the  Houston  &  Texas  Central  Railroad  Company,  then  in 
that  event  said  defendant  would  be  in  nowise  responsible  for  said  as- 
sault, and  you  should  find  for  defendant.  Also,  if  you  believe  from 
the  evidence  before  you  that  at  the  time  assaulted  plaintiff  was  wait- 
ing on  the  station  platform  at  Ennis  to  have  a  fight  with  the  said  con- 
ductor,, by  mutual  agreement  previously  entered  into  by  him  and  said 
conductor  and  that  the  fight  between  them,  at  .the  time  and  place 
where  the  same  actually  occurred,  was  the  result  of  such  previous  mutual 
agreement  to  fight  at  that  time  and  place,  the  defendant  would  not  be 
liable,  and  you  should  so  find.'^ 

The  contention  is  that  if  the  appellee  and  the  conductor  of  the  train 
agreed  to  a  personal  combat  when  the  train  should  "get  in,'*  and  such 
combat  took  place,  the  appellee  could  not  recover,  and  that  this  charge 
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was  error  in  requiring  the  jury  to  find  that  they  agreed  to  have  a  per- 
sonal combat  '^at  the  time  and  place"  when  the  combat  did  take  place. 
The  contention  is  not  sustained.  If  the  appellee  and  the  conductor 
agreed  to  have  a  mutual  combat,  and  the  injuries  to  appellee  were  re- 
ceived in  a  mutual  combat  had  as  a  result  of  such  agreement,  then  this 
would  present  a  complete  defense  to  the  cause  of  action.  It  did  not  go 
in  mitigation  of  damages,  but  presented  a  complete  defense,  and  should 
have  been  plead  by  the  company.  No  such  defense  was  set  up  in  the 
answer.  Again,  the  evidence,  in  our  opinion,  was  insufficient  to  raise 
the  issue  of  a  mutual  combat.  Batchler  and  his  friend  had  started  to 
go  down  town  when  the  conductor,  Ashe,  approached  from  behind  and 
began  striking  him  on  the  head  with  an  iron  rod.  The  assault  was  un- 
lawful and  severe.    The  evidence  negatives  the  theory  of  mutual  combat. 

5.  It  is  insisted  that  the  court  erred  in  telling  the  jury  that  in  de- 
termining the  amount  of  their  verdict  they  could  take  into  consideration 
any  future  loss  or  suffering  of  appellee  which  might  reasonably  be  ex- 
pected to  result  from  the  assault,  the  contention  being  that  there  was 
no  evidence  authorizing  such  charge.  Appellee  testified  that  his  fist, 
thumb  and  fingers  were  injured,  and  that  "my  fist  will  never  get  well 
and  my  thumb  and  my  third  finger  on  my  right  hand  are  stiff  yet.'* 
This  evidence,  we  think,  authorized  the  charge. 

6.  The  court  did  not  err  in  refusing  special  charge  number  1,  re- 
quested by  appellant,  the  refusal  of  which  is  made  the  basis  of  the  sixth 
assignment  of  error.  In  said  charge  the  appellant  sought  to  have  the 
jury  instructed  in  substance  that  if  the  time  which  elapsed  between  the 
arrival  of  the  train  at  the  station  at  Ennis  and  the  time  of  the  attack 
made  by  Ashe  on  appellee  was  of  reasonably  sufficient  length  for  ap- 
pellee to  have  left  the  depot  premises,  then  the  relation  of  carrier  and 
passenger  had  ceased  to  exist,  and  the  company  would  not  be  liable. 
This  issue  was  fairly  submitted  by  the  court  in  the  main  charge.  Nor 
was  there  error  in  refusing  special  charge  number  2,  requested  by  ap- 
pellant. The  court  had  correctly  charg^  the  jury  in  the  main  charge 
what  facts  would  constitute  the  relation  of  passenger  and  carrier,  and 
that  if  such  relation  did  not  exist  at  the  time  of  the  assault,  to  find 
for  defendant 

7.  The  fourth  paragraph  of  the  court's  charge  is  complained  of  as 
being  erroneous.  This  charge  reads :  "If  a  servant  of  a  carrier  of  pas- 
sengers unlawfully  assaults  a  passenger  of  such  carrier,  even  under  the 
immediate  influence  of  passion  excited  by  insulting  words  of  such  pas- 
senger to  him,  it  is  the  duty  of  the  carrier  through  other  servants,  if 
others  are  present,  promptly  to  protect  such  passengers  from  such  as- 
sault, and  put  an  end  to  it,  and  if  the  carrier  fails  so  to  protect  the  pas- 
enger  it  fails  in  its  duty,  and  is  liable  in  damages  to  such  passenger.'' 
The  objection  to  this  charge  is  that  it  makes  the  carrier  an  insurer  of 
the  passenger's  safety  by  the  intervention  of  its  other  servants  who 
might  be  present  when  the  assault  was  made  upon  him  by  the  conduc- 
tor. The  charge  complained  of  is  to  be  construed  with  other  parts  of 
the  main  charge  and  is  subject  to  the  limitations  and  restrictions  therein. 
The  evidence  shows  that  other  servants  were  present  at  the  time  of  the 
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assault  and  made  no  attempt  to  stop  it.    In  fact  the  evidence  tends 
strongly  to  show  they  were  anxious  for  the  fight  to  proceed. 

Jackson,  a  passenger,  testified:  "I  tried  to  stop  the  fight  at  first, 
for  I  thought  the  conductor  was  killing  Batchler.  At  the  second  lick 
I  grabbed  the  conductor,  when  a  railroad  man  grabbed  me  and  said, 
TL«t  them  fight.*  By  this  time  I  was  behind  several  railroad  men,  and 
the  other  railroad  men  made  no  effort  to  stop  the  fight."  If  other  serv- 
ants of  appellant  were  present  when  Batchler  was  assaulted  by  Ashe 
and  could  have  protected  him  against  the  assault,  it  was  their  duty  to 
do  so.  International  ft  O.  N.  Ry.  Co.  v.  Giessen,  69  S.  W.  Rep.,  653 ; 
Texas  &  P.  Ry.  Co.  v.  Jones,  39  S.  W.  Rep.,  124;  White  v.  Norfolk,  etc., 
Ry.  Co.,  44  Am.  St.  Rep.,  489 ;  Norfolk  Railway  v.  Anderson,  44  Am 
St.  Rep.,  884. 

Assignments  of  error  numbered  from  9  to  14,  inclusive,  have  been 
carefully  considered  by  us,  and  believing  them  to  be  without  merit  they 
are  overruled. 

The  fifteenth  and  sixteenth  assignments  complain  of  the  verdict  as 
being  excessive.  It  was  the  province  of  the  jury  to  determine  the 
amount  of  damages.  There  is  nothing  in  the  record  to  show  that  the 
verdict  was  the  result  of  passion  or  prejudice.  Such  being  the  condi- 
tion of  the  record,  we  do  not  feel  inclined  to  interfere  with  their  find- 
ing. No  reversible  error  having  been  pointed  out,  the  judgment  is 
afSrmed. 

Affirmed. 

Writ  of  error  refused. 


Katie  Moore  et  al.  v.  Hattie  E.  Lee. 

Decided  November  8,  1904. 

Title  to  Land— Flndingt  of  Court— Practice  on  Appeal. 

Defendant  in  trespasB  to  try  title  having  shown  title  through  two  separate 
deeds  and  there  being  no  statement  of  facts  brought  up  on  appeal,  the  mere 
mistake  of  the  trial  court  in  making  inconsistent  recitals  in  his  findings  is  not 
ground  for  reversal  of  a  judgment  in  favor  of  defendant. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Xorman  G.  Kittrell. 

F.  F.  &  E.  T,  Chew,  for  plaintiffs  in  error. 

C.  L.  Bradley,  for  defendant  in  error. 

GILL,  Associate  Justice. — This  suit  was  brought  by  Katie  Moore 
and  her  husband  in  the  form  of  trespass  to  try  title  to  recover  of  Hattie 
Lee  two  acres  of  land  situated  near  the  corporate  limits  of  the  city  of 
Houston.  Defendant  pleaded  not  guilty  and  by  cross-action  set  up  an 
affirmative  claim  to  the  property.  By  supplemental  answer  she  claimed 
to  own  the  land  by  virtue  of  certain  instruments,  the  nature  of  each  of 
which  wiU  be  disclosed  later  on  in  this  opinion.  These  instruments 
were  claimed  by  plaintiffs  to  be  mortgages  and  one  is  alleged  to  have 
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been  void  because  made  at  a  time  when  the  property  was  homestead.  A 
trial  was  had  to  the  court  without  a  jury  and  judgment  rendered  in 
favor  of  defendant  from  which  plaintiffs  have  prosecuted  this  writ  of 
error. 

There  is  no  statement  of  facts,  and  such  of  the  errors  assigned  as  we 
can  consider  in  the  absence  of  such  statement  are  predicated  upon  ap- 
parent inconsistencies  in  the  facts  as  found  by  the  trial  judge,  plaintiff 
in  error  contending  that  the  facts  so  found  do  not  support  the  judgment 
but  are  inconsistent  with  it.  We  do  not  deem  it  necessary  to  embody  in 
this  opinion  the  findings  of  the  trial  judge.  In  disposing  of  the  case 
we  will  set  out  the  controlling  facts. 

Katie  Moore  was  the  wife  of  one  Thomas.  She  procured  a  divorce 
from  him  and  in  so  doing  incurred  a  debt  of  $50  which  defendant  Hattie 
Lee,  who  was  her  sister,  paid  and  took  a  mortgage  from  Katie  in  the 
form  of  an  absolute  deed  on  a  part  of  the  property  in  controversy  to 
secure  its  payment.  By  the  divorce  from  Thomas  she  became  the  owner 
of  half  of  four  acres  of  land  theretofore  owned  by  them  in  community 
and  her  half  is  the  property  in  issue  in  this  suit. 

She  thereafter  married  one  Gordon,  with  whom  she  lived  upon  the 
property  as  their  home.  Desiring  to  borrow  money  she  sought  to  pro- 
cure a  loan  from  E.  D.  Phelps,  giving  a  mortgage  on  her  home  as  se- 
curity. Phelps  refused  but  offered  to  buy  the  place  for  $250.  This 
was  agreed  to,  an  absolute  deed  made  to  the  property  and  the  considera- 
tion paid.  This  sum  plaintiffs  in  error  used  in  establishing  a  small 
mercantile  business.  Phelps  required  a  surrender  of  the  premises  and 
placed  a  tenant  thereon,  but  verbally  agreed  that  if  they  desired  they 
might  have  the  option  to  repurchase  the  property  within  two  years  for 
$350.  This  they  failed  to  do,  and  when  they  discovered  they  could  not 
do  so  Katie  Moore  told  defendant  she  had  rather  defendant  would  have 
it  than  Phelps  and  asked  her  to  pay  the  sum  and  take  a  deed.  Defend- 
ant did  so  the  day  before  the  expiration  of  the  option  and  took  a  quit- 
claim deed  to  all  the  property. 

In  consideration  of  the  $50  expended  for  her  divorce  from  Thomas 
and  certain  money  furnished  her  by  defendant  to  defray  her  expenses 
at  school  Katie  made  another  deed  to  defendant  absolute  in  form.  At 
the  date  of  the  execution  of  this  deed  Katie  was  a  feme  sole,  having 
separated  from  Gordon.  She  afterwards  married  Moore,  who  joins  her 
in  this  suit. 

The  trial  court  found  the  deed  to  Phelps  to  be  absolute  and  the  last 
named  deed  from  Katie  to  defendant  to  be  absolute  also.  This  being 
true  and  there  being  no  statement  of  facts,  the  mere  mistake  of  the  trial 
court  in  reciting  the  consi^leration  of  the  last  deed  in  such  a  way  as  to 
render  a  part  of  it  inconsistent  with  the  defendants'  pleadings  will  not 
require  a  reversal  of  the  case.  The  facts  found  support  the  judgment 
and  it  is  aflOrmed. 

Affirmed. 
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Pacific  Express  Company  v.  M.  W.  Needham* 

Decided  November  9,  1904. 

1.— RemoTal  of  Causei— Blsmlssal— Hew  Suit. 

A  plaintiff  whose  cause  has  been  remoTed  by  defendant  into  the  Federal 
Court  has  a  right  to  dismiss  it  there  and  bring  suit  again  in  the  state  court 
for  lesa  than  $2,000. 

8.— Continuance— Biligenoe. 

An  application  for  first  continuance  must  state  that  the  plaintiff  used  due 
diligence  to  procure  the  testimony  of  the  absent  witnesses. 

8.— Pleadings— Damagei— Bill  of  Particnlan. 

In  an  action  for  damages  by  delay  in  transportation  of  fruit  trees,  it  was 
unnecessary,  as  against  special  exception,  to  give  the  particulars  of  the  con- 
tents of  such  shipment,  where  the  damages  sought  were  claimed  by  plaintiff 
not  by  reason  of  depreciation  in  the  market  value  of  the  stock,  but  by  reason 
of  loss  of  a  sale  at  agreed  price.    Key,  J.,  dissenting. 

4.— Carrleiv- Bamages  not  Remote. 

The  expense  of  renotifying  and  making  delivery  to  purchasers  of  property 
shipped  for  delivery  on  a  certain  day  in  accordance  with  previous  arrangement 
of  which  the  carrier  had  notice,  may  be  recovered  as  an  element  of  the  shipper's 
damages. 

5.— Express  Company— Agent— Authorising  to  Contract. 

A  contract  by  an  express  company's  agent  for  transportation  of  goods  on 
a  certain  day  and  train  is  within  the  scope  of  his  agency  and  affirmative 
authority  so  to  contract  need  not  be  proved. 

6.^-^ame— Briver  of  Belivery  Wagon. 

It  was  error  to  charge  that  an  express  company  was  bound  by  a  contract 
for  transportation  of  property  for  a  snipper  on  a  given  day  and  train  made 
by  the  driver  of  its  delivery  wagon,  in  the  absence  of  evidence  of  his  authority 
BO  to  contract. 

Appeal  from  the  District  Court  of  Hobertson.     Tried  below  before 
Hon.  J.  C.  Scott. 

McCormtcJc  &  Spence,  for  appellant. — ^When  a  cause  of  action  is  in- 
stituted in  a  state  court  and  is  removed  by  defendant  into  one  of  the 
circuit  courts  of  the  United  States  that  court  acquires  jurisdiction  not 
only  of  the  removed  cause,  but  of  the  cause  of  action  involved  in  the  suit. 
Therefore,*  when  the  petition  for  removal  alleged  the  removal  of  the 
former  suit  on  the  cause  of  action,  and  the  dismissal  thereof  in  the 
United  States  Circuit  Court  for  the  purpose  of  defeating  the  jurisdic- 
tion thereof  by  reinstating  the  suit  in  the  state  court  for  an  amount 
less  than  the  minimum  jurisdictional  amount  of  the  United  States  Cir- 
cuit Court,  to  prevent  a  removal,  the  court  should  have  removed  the 
case  to  the  United  States  Court  for  the  determination  there  of  the 
question  of  fact  raised,  to  wit,  the  fraud  on  its  jurisdiction.  Kern  v. 
Huidekoper,  103  U.  S.,  485;  Cox  v.  Railroad  Co.,  68  Ga.,  446;  Balti- 
more &  0.  Ry.  Co.  V.  Fulton,  69  Ohio  St.,  576 ;  Chesapeake  &  0.  By. 
Vol.  XXXVII.  Civil— 0. 
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Co.  V.  Eiddle,  72  S.  W.  Eep.,  22 ;  Chesapeake  ft  0.  By.  Co.  v.  Dixon, 
179  U.  S.,  131 ;  Swann  v.  M.  E.  P.  Life  Assn.,  116  Fed.  Eep.,  232. 

The  court  should  have  granted  the  appellant's  first  application  for  a 
continuance  because  the  testimony  of  the  witness,  Driver,  was  evidently 
material  for  the  defendant  in  its  defense,  and  the  diligence  shown  to 
procure  this  testimony  met  the  requirement  of  due  diligence  under  the 
circumstances. 

The  defendant  was  entitled  to  know  by  allegation  in  plaintiffs  peti- 
tion the  kind  of  nursery  stock  plaintiff  claimed  the  right  to  recover 
from  it  the  market  value  of,  and  the  first  special  exception  pointed  out 
the  defect  in  plaintiffs  petition  in  this  respect  and  should  have  been 
sustained.  Houston,  E.  ft  W.  Ey.  Co.  v.  Scale,  67  S.  W.  Sep.,  437; 
Schneider  v.  Ferguson,  77  Texas,  574;  Beck  v.  Avondino,  82  Texas, 
314;  Townes  Pleading,  pp.  278-279,  283. 

The  court  should  have  excluded  evidence  of  the  expenses  incurred 
by  plaintiff  in  the  delivery  of  fruit  trees -when  objection  was  made 
thereto  by  the  defendant  on  the  ground  that  the  pleadings  were  not  such 
as  to  authorize  the  admission  of  testimony  on  this  issue. 

It  is  not  within  the  apparent  scope  of  the  authority  of  an  express 
agent  to  make  a  contract  for  the  shipment  of  express  matter  to  arrive 
at  destination  at  a  certain  date,  at  a  certain  hour,  and  on  a  certain 
train.  And  in  this  case  the  power  of  the  agent  to  make  such  contract 
having  been  denied  under  oath  by  the  defendant,  and  the  defendant  hav- 
ing offered  testimony  showing  that  no  such  power  existed,  and  that 
agents  were  forbidden  to  make  such  contracts,  the  court  should  at  least 
have  submitted  the  question  of  authority  to  the  jury  as  a  question  of 
fact. 

If  it  be  a  rule  of  law  applicable  to  the  local  agent  of  an  express  com- 
pany that  he  has  apparent  authority  to  make  for  his  principal  any  kind 
of  contract  for  shipment  of  express  matter  and  can  bind  his  company 
to  such  contracts,  though  in  fact  he  have  no  authority,  unless  the  person 
with  whom  he  is  dealing  has  notice  of  the  want  of  such  authority,  this 
rule  certainly  is  not  applicable  to  the  drivers  of  express  wagons  sent  out 
to  pick  up  freight  and  bring  it  to  the  oflSce  of  the  defendant  for  ship- 
ment.   Lyons  v.  Texas  ft  P.  Ey.  Co.,  36  S.  W.  Eep.,  1007. 

J.  Felton  Lane  and  John  E.  Bishop,  for  appellee. — The  case  was  not 
removable,  on  account  of  the  amount  in  controversy,  it  being  less  than 
two  thousand  dollars.  25  United  States  Statutes  at  large,  443;  Texas 
ft  P.  Ey.  Co.  V.  McAllister,  69  Texas,  349;  New  York  &  T.  Ld.  Co.  v. 
Martin,  25  S.  W.  Sep.,  475 ;  Southern  P.  Ey.  Co.  v.  Harrison,  73  Texas, 
103;  Wolff  V.  Archibald  (C.  C),  14  Fed.  Eep.,  369;  Eev.  Stat,  art. 
1301;  Hoodless  v.  Winter,  80  Texa8r638;  Foster  v.  Wells,  4  Texas,  101. 

The  court  did  not  err  in  overruling  the  motion  for  continuance  be- 
cause the  application  did  not  state  that  appellant  had  used  due  diligence 
to  procure  the  testimony.  Eev.  Stat,  art.  1278 ;  Crawford  v.  Saunders, 
29  S.  W.  Eep.,  102;  Missouri  P.  Ey.  Co.  v.  Aiken,  71  Texas,  377;  St. 
Ijouis  &  S.  F.  Ey.  Co.  v.  WooUum,  84  Texas,  670;  Brown  v.  AbOene 
Nafl  Bank,  70  Texas,  750. 

The  court  did  not  err  in  overruling  the  application  for  continuance 
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because  same  did  not  allege  that  appellant  ever  tendered  to  said  witnesses 
their  witness'  fees  or  mileage,  and  therefore  does  not  show  sufficient 
diligence.    Texas  &  P.  Rj{.  Co.  v.  Hall,  83  Texas,  679. 

Tte  court  did  not  err  in  overruling  special  exceptions  to  plaintiff's 
petition.  Said  petition  contained  a  siJdfficient  statement  of  the  kind  of 
property  which  he  claimed  was  damaged  while  in  defendant's  custody, 
and  a  sufficient  statement  of  the  character  of  trees  injured  and  their 
value.  Michigan  Stove  Co.  v.  Waco  Hardware  Co.,  »4  Texas  Civ.  App., 
303;  St.  Louis  S.  W.  By.  Co.  v.  Stonecypher,  2  Texas  Ct.  Rep.,  1052; 
Missouri  P.  Ey.  Co.  v.  Edwards,  78  Texas,  307;  Williams  v.  H.  Perry, 
3  App.  C.  C,  sec.  209 ;  Galveston,  H.  ft  S.  A.  Ry.  Co.  v.  Hitzf elder,  24 
Texas  Civ.  App.,  319;  Ellis  v.  Howard-Smith  Co.,  35  Texas  Civ.  App., 
566;  also  see  form,  section  132,  page  147,  of  "Sayles  Pleading  with 
Forms,'*  last  edition. 

The  court  properly  admitted  evidence  of  the  expenses  incurred  by 
plaintiff  for  delivery  of  fruit  trees.  This  was  sufficiently  alleged  and 
was  a  direct  and  proximate  result  of  defendant's  breach  of  contract  of 
carriage.    Stiles  v.  jSiddens,  21  Texas,  784. 

The  court  did  not  err  in  refusing  to  give  the  defendant's  requested 
instruction  number  2  in  charge  to  the  jury,  nor  in  failing  to  give  its 
equivalent  in  his  general  charge,  because  same  was  not  the  law  appli- 
cable to  the  facts  of  this  case.  Conn  v.  Hagan,  93  Texas,  338 ;  Strozier 
V.  Lewey  &  Co.,  3  App.,  C.  C,  sec.  131 ;  Merriman  v.  Fulton,  29  Texas, 
98;  Stiff  V.  Fisher,  2  Texas  Civ.  App.,  349;  Pacific  Express  Co.  v. 
Black,  8  Texas  Civ.  App.,  366;  St.  Louis  S.  W.  Ry.  Co.  v.  Cates,  16 
Texas  Civ.  App.,  136. 

The  appellee  made  the  main  contract  with  Oibson  and  the  other 
agents  in  the  office  and  the  drivers  who  were  working  for  and  with 
Qibson,  in  carrying  out  his  contract;  in  other  words,  they  were  all  act- 
ing together  as  agents  for  the  appellant  to  make  and  carry  out  the 
contract  made  under  Gibson's  directions  and  authority,  and  all  seemed 
to  be  of  one  mind,  and  they,  with  the  agents  in  the  office  of  appellant 
at  Waco,  made  the  contract  with  appellee.  So  the  court  properly  treated 
the  same  as  one  contract  made  by  the  agents  of  the  defendant  at  Waco. 
He  said  the  word  agents,  as  he  could  not  have  properly  restricted  said 
contract  to  any  one  agent.  Pacific  Express  Co.  v.  Black,  8  Texas  Civ. 
App.,  366;  Eastern  Mfg.  Co.  v.  Brenk,  32  Texas  Civ.  App.,  97. 

EIDSON,  Associate  Justice. — The  statement  of  the  nature  and 
result  of  the  suit  given  by  appellant  in  its  brief  is  concurred  in  by  ap- 
pellee and  is  adopted  by  this  court,  and  is  as  follows : 

"The  appellees  instituted  this  suit  in  the  District  Court  of  Robertson 
County,  Texas,  on  the  13th  day  of  November,  190?,  against  the  appel- 
lant to  recover  damages  laid  in  the  ad  damnum  clause  at  $1,935,  for 
breach  of  a  special  contract  for  the  shipment  of  fruit  trees  from  Waco, 
Texas,  by  the  terms  of  which  the  appellant  was  alleged  to  have  bound 
itself  to  forward  the  trees  by  a  certain  train,  and  deliver  them  on  the 
arrival  of  a  certain  train  at  Heame,  which  it  failed  to  do,  but  wrong- 
fully delayed  the  shipment  between  Waco  and  Heame;  in  consequence 
of  which  the  fruit  trees  were  frozen,  and  appellee  was  not  able  to  make 
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the  deliveries  to  purchasers  whom  he  had  notified  to  meet  him  at  Heame 
on  December  20,  1901,  to  receive  the  nursery  stock  purchased. 

"On  January  4,  1904,  the  appellant  filed  its  plea  in  abatement,  chal- 
lenging the  jurisdiction  of  the  District  Court  to  try  the  case  on  account 
of  the  cause  of  action  having  been  formerly- removed  into  the  Federal 
Court.  To  which  plea  the  appellee  demurred.  Proof  was  heard  on  the 
plea  and  the  court  overruled  it.  To  this  action  of  the  court  appellant 
excepted. 

"On  January  4,  1904,  the  appellant  filed  a  petition  and  bond  for  re- 
moval of  the  cause.  The  petition  was  refused  by  the  court.  To  the 
action  of  the  court  in  refusing  the  application  for  removal  the  appel- 
lant also  excepted. 

"On  February  4,  1904,  the  appellant  filed  its  first  amended  original 
answer  to  the  merits  and  interposed  a  general  demurrer  and  several 
special  exceptions  to  the  appellee's  petition.  Also  a  general  denial,  a 
plea  of  want  of  authority  in  the  agent  at  Waco  to  make  the  contract 
alleged,  and  a  plea  of  contributory  negligence  on  the  part  of  the  ap- 
pellee in  delivering  the  stock,  if  the  same  was  damaged.  On  February 
4,  1904,  the  case  was  called  for  trial,  and  the  appellant  announced  not 
ready  for  trial,  and  made  its  first  application  for  a  continuance,  which 
was  by  the  court  overruled,  to  the  overruling  of  which  the  appellant 
excepted.  The  trial  resulted  in  a  verdict  in  favor  of  the  appellee  in  the 
sum  of  $950,  on  which  judgment  was  rendered." 

Appellants  first  assignment  of  error  is  as  follows :  "The  court  erred 
in  overruling  defendant's  application  for  removal  of  said  cause  to  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Texas.'* 

Its  second  assignment  of  error  is  as  follows:  ^T^he  court  erred  in 
overruling  and  failing  to  sustain  the  defendants  plea  in  abatement  to 
the  jurisdiction  of  the  court  over  the  subject  matter  of  this  suit.*' 

Both  of  these  assignments  of  error  relate  to  the  same  question,  which 
is,  whether  the  cause  should  have  been  removed  to  the  Federal  Court 
The  appellee  first  brought  suit  in  the  District  Court  of  Robertson  County 
against  the  International  &  Great  Northern  Eailroad  Company  and  ap- 
pellant for  damages  for  failure  to  safely  transport  and  deliver  the  nur- 
sery stock  involved  in  this  suit,  and  alleged  the  damages  sustained  at 
the  sum  of  $12,550.  That  cause  was  removed  from  said  District  Court 
to  the  United  States  Circuit  Court  at  Waco,  on  the  ground  of  the  amount 
in  controversy,  and  also  because  the  International  &  Great  Northern 
Railroad  Company  had  been  made  a  party  to  the  suit  fraudulently. 
Before  that  cause  came  on  for  trial  in  the  United  States  Court,  the  plain- 
tiff, appellee,  in  this  case,  made  a  motion  to  have  the  cause  dismissed  at 
his  costs,  which  was  granted  and  judgment  of  dismissal  entered.  This 
case  was  afterwards  instituted  against  the  Pacific  Express  Company, 
appellant  herein,  alone,  and  the  amount  of  damages  laid  at  the  sum 
of  $1,930. 

We  are  of  opinion  that  appellee  had  the  legal  right  to  dismiss  the 
case  in  the  Federal  Court,  as  was  done,  and  thereafter  to  institute  this 
suit,  as  shown  by  the  record;  and  we  therefore  overrule  appellant's  first 
and  second  assignments  of  error. 

Appellant's  third  assignment  of  error  complains  of  the  action  of  the 
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court  below  in  overruling  its  first  application  for  a  continuance.  In 
this  there  was  no  error^  because  the  application  did  not  comply  with  the 
statutory  requirements,  in  that  it  failed  to  state  that  appellant  had  used 
due  diligence  to  procure  the  testimony  of  the  absent  witnesses.  Revised 
Statutes,  article  1278;  Crawford  v.  Saunders,  29  S.  W.  Eep.,  102; 
Missouri  P.  Ry.  Co.  v.  Aiken,  71  Texas,  373;  St.  Louis  &  S.  P.  Ry.  Co. 
V.  Woolum,  84  Texas,  670 ;  Brown  v.  Abilene  Nat.  Bank,  70  Texas,  760. 

Appellants  fourth  assignment  of  error  complains  of  the  action  of  the 
court  below  in  overruling  defendant's  special  exception  number  I  to  the 
plaintiff's  petition,  and  submits  thereunder  the  proposition  that  the  de- 
fendant was  entitled  to  know,  by  allegation  in  plaintiffs  petition,  the 
kind  of  nursery  stock  plaintiff  claimed  the  right  to  recover  from  it  the 
niarket  value  of;  the  ground  of  said  special  exception  being  that  plain- 
tiffs petition  contained  no  description  or  bill  of  particulars  of  the  con- 
tents of  the  shipment  of  fruit  trees,  and  that  the  allegations  in  respect 
thereto  were  insuflScient  to  inform  defendant  as  to  the  kind  or  character 
of  trees  plaintiff  shipped.  It  does  not  appear  from  plaintiff's  petition 
that  he  sued  for  the  market  value  of  the  nusery  stock,  but  that  he  sued 
for  the  amount  at  which  he  had  sold  such  stock  to  his  customers  at 
Heame,  and  which  he  alleged  defendant  was  fully  apprised  of  when 
the  stock  was  received  and  it  agreed  to  deliver  same.  Hence  it  was 
unnecessary  to  give  any  description  or  bill  of  particulars  of  the  con- 
tents of  such  shipment,  plaintiff's  measure  of  damages  being  the  amount 
for  which  said  nursery  stock  had  been  sold  to  his  said  customers.  More- 
over, it  appears  from  the  proceedings  had  upon  the  trial,  the  course,  ex- 
tent, character  and  nature  of  the  defense  interposed  by  defendant,  that 
it  was  fully  apprised  of  the  matters  it  was  called  upon  to  meet  and  de- 
fend against.  Hence  we  hold  there  was  no  error  in  overruling  said 
special  exception. 

Appellant  in  its  fifth  assignment  of  error  complains  of  the  action  of 
the  court  below  in  overruling  its  special  exception  number  3  to  plain- 
tiffs petition,  said  exception  being  based  upon  the  ground  that  the  item 
of  expense  for  renotifying  and  delivering  to  purchasers  the  nursery  stock, 
as  pleaded  by  plaintiff,  is  too  remote  and  is  not  itemized.  Defendant 
was  fully  informed  as  to  the  accrual  of  this  element  of  damage,  in  the 
event  it  failed  to  deliver  the  stock  safely  and  in  the  time  agreed  upon, 
and  there  was  no  necessity  of  itemizing  the  different  matters  constitut- 
ing the  amount.  St.  Louis  S.  W.  Ry.  Co.  v.  Stonecypher,  26  Texas 
Civ.  App.,  569,  2  Texas  Ct.  Rep.,  1062 ;  Missouri  P.  Ry.  Co.  v.  Edwards, 
78  Texas,  307;  Williams  v.  Perry,  3  Willson,  Civ.  Cas.,  sec.  209.  And 
what  is  said  in  the  disposition  of  this  assignment  disposes  of  appellant's 
sixth  assignment  of  error. 

Appellant's  seventh  and  eighth  assignments  of  error  complain  of  the 
action  of  the  court  below  in  admitting,  over  its  objections,  the  testi- 
mony of  plaintiff's  witnesses  as  to  what  was  contained  in  the  orders 
for  the  fruit  trees  described  in  plaintiffs  petition,  and  as  to  the  ex- 
pense plaintiff  was  put  to  in  delivering  fruit  trees,  upon  the  alleged 
grounds  that  the  pleadings  were  insufficient  to  authorize  the  admission 
of  such  testimony.    We  overrule  these  assignments  of  error  because,  as 
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heretofore  stated,  the  pleadings  were  sufficient  to  authorize  the  admis- 
sion of  the  testimony. 

There  was  no  error  in  the  refusal  of  the  court  below  to  give  to  the 
jury  defendant's  special  instructions  numbers  2  and  4,  as  it  was  not 
necessary  for  the  plaintiff  to  prove  affirmative  authority  to  defendants 
agent  to  make  the  contract  alleged  in  his  petition,  as  he  could  rely  upon 
the  station  agent  at  Waco  having  such  authority,  the  same  being  within 
the  scope  of  his  agency. 

By  its  eleventh  assignment  of  error  appellant  contends  that  the  court 
below  erred  in  his  general  charge  in  assuming  that  the  drivers  of  de- 
fendant's express  wagons  at  Waco  had  authority  to  bind  the  defendant 
to  a  contract  for  the  delivery  of  freight  at  a  particular  time  at  its  des- 
tination, and  to  make  the  special  contract  sued  on  by  the  plaintiff  in 
this  case.  .This  assignment  of  error  is  directed  to  the  following  para- 
graph of  the  general  charge  of  the  court: 

"If  you  believe  from  the  evidence  that  plaintiff,  on  or  about  the  19th 
day  of  December,  A.  D.  1901,  contracted  with  defendant's  agent  or 
agents  at  Waco,  Texas,  for  the  safe  and  speedy  carriage  and  delivery  of 
nursery  stock  described  in  plaintiff's  petition,  from  Waco  to  Heame, 
Texas,  and  that  plaintiff  then  and  there  explained  to  defendant's  agents 
and  employes  the  importance  of  having  said  stock  transported  safely 
and  without  same  being  damaged  by  weather  or  otherwise,  and  the  im- 
portance of  said  stock  reaching  Heame  on  the  morning  of  December 
20,  1901,  in  time  for  delivery  to  his  customers,  and  plaintiff  fully  ex- 
plained to  said  agents  the  damages  that  would  ensue  if  said  stock  was 
damaged  en  route,  and  of  the  damages  that  would  ensue  to  him  if  the 
same  was  delayed  en  route ;  and  you  further  believe  that  said  defendant's 
agents,  understanding  the  importance  of  the  safe  and  punctual  delivery, 
and  understanding  from  said  plaintiff's  explanations  the  damages  that 
would  ensue  to  plaintiff  by  failing  to  promptly  and  safely  carry  and 
deliver  said  stock,  agreed  with  the  plaintiff  for  the  price  of  carriage, 
that  it  would  carry  said  stock  on  the  same  train  that  plaintiff  would 
take  from  Waco  and  which  would  connect  with  the  train  at  Lewis 
Switch,  and  that  said  stock  would  then  be  placed  on  a  train  of  the  In- 
ternational &  Great  Northern  Railroad  Company,  and  would  carry  and 
deliver  said  stock  at  Heame,  Texas,  on  the  moming  of  December  20, 
1901 ;  and  you  further  believe  that  defendant's  agent  or  agents  at  Lewis 
Switch  carelessly  failed  to  transfer  said  stock  to  the  International  & 
Great  Northern  train  on  the  main  line  which  went  to  Heame,  if  it  did 
go  to  Hearne,  and  that  said  stock  could  have  been  transferred  to  said 
train,  and  allowed  said  stock  to  remain  at  Lewis  Switch,  or  to  be  for- 
warded to  some  station  other  than  Hearne,  so  that  said  stock  did  not 
reach  Heame  on  the  moming  of  December  20,  1901,  and  that  the  fail- 
ure of  defendant's  agent  or  agents  to  place  said  stock  on  the  train  going 
to  Hearne,  if  it  did  fail  to  do  so,  caused  said  stock  to  be  destroyed,  or 
partially  destroyed  and  injured,  you  will,  if  you  so  believe,  find  your 
verdict  for  the  plaintiff." 

We  are  of  opinion  that  the  giving  of  this  instmction  was  error.  The 
evidence  shows  that  Gibson  was  the  local  station  agent  of  appellant  at 
Waco,  and  that  the  other  employes  with  whom  plaintiff  claimed  to  have 
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made  the  contract  alleged  in  his  petition  were  drivers  of  delivery  wagons 
for  it,  appellant ;  and  there  is  no  evidence  in  the  record  tending  to  show 
that  they  (the  drivers)  were  authorized  by  appellant  to  make  the  con- 
tract sued  upon.  And  said  paragraph  of  the  court's  charge  assumed  that 
they  (the  drivers)  had  such  authority,  and  is  therefore  erroneous. 

We  have  carefully  considered  the  other  assignments  of  error  embraced 
in  appellant's  brief,  and  are  of  opinion  none  of  them  is  well  taken,  and 
therefore  overrule  them. 

For  the  error  above  indicated,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

*  Associate  Justice  Key  dissents  on  one  point  discussed  in  the  above 
opinicm  but  concurs  in  the  result 

DISSENTING  OPINION. 

KEY,  Associate  Justice. — Concurring  in  all  other  respects,  the 
writer  dissents  from  so  much  of  the  majority  opinion  as  overrules  the 
fourth  assignment  of  error,  and  holds  that  appellant's  first  special  ex- 
ception to  appellee^s  petition  was  properly  overruled.  The  petition  de- 
scribed the  property  alleged  to  have  been  injured  by  the  defendant  as 
"about  the  amount  of  $780  worth  of  nursery  stock,"  and  as  **said  trees." 
The  Special  exception  referred  to  challenged  this  description  as  being 
too  general. 

In  Schneider  v.  Ferguson,  77  Texas,  572,  the  property  involved  was 
described  as  "a  stock  of  goods,  consisting  of  salt,  coal  oil,  apricots  in 
cans,  bottles  of  extract  of  vanilla,  bottles  of  chowchow,  starch,  black 
pepper,  cinnamon  bark,  pipes,  cloves,  cinnamon  pulverized,  cayenne 
pepper,  cans  of  tea,  cloves,  boxes  of  stove  polish,  saucers,  powder  in  cans, 
cups,  ropes,  lamp  burners,  lamp  wicks,  buckets,  sugar,  empty  barreU,  and 
various  other  kinds  of  goods  usually  kept  by  a  retail  grocer*  Also  many 
articles  of  personal  property  necessary  for  use  in  connection  with  such 
a  business,  which  were  in  the  store  at  said  time,  and  that  among  such 
other  things  was  a  pair  of  platform  scales  and  a  stove*  That  all  of  said 
property  was  reasonably  worth  the  sum  of  $600,  and  that  plaintiffs  are 
unable  to  give  a  more  accurate  description  of  the  same."  The  petition 
was  excepted  to  upon  the  ground  that  the  property  was  not  sufficiently 
described,  and  the  Supreme  Court  held  that  the  exception  should  have 
been  sustained. 

In  Beck  v.  Avondino,  82  Texas,  314,  the  property  was  described  as 
^'millinery  goods,  consisting  of  hats,  bonnets,  laces,  ribbons,  flowers, 
braids,  hairpins,  trimmings  of  all  kinds,  being  a  complete  stock  of  mil- 
linery goods  of  all  kinds  of  the  value  of  $3,000."  It  was  held  on  appeal 
that  the  petition  was  obnoxious  to  a  demurrer,  because  it  did  not  set 
out  the  quantity  and  the  value  of  each  of  the  several  articles  of  property 
comprising  the  stock  of  goods.  The  opinion  in  that  case  was  written  by 
the  present  Chief  Justice  of  this  court,  and  cites  with  approval  Schneider 
V.  Ferguson,  supra.    See,  also,  Townes  on  Pleading,  278,  279. 

The  majority  opinion  does  not  controvert  the  rule  announced  and  ap- 
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plied  in  the  cases  cited^  but  seems  to  rest  upon  the  theory  that  this  case 
is  of  another  class,  and  the  rule  referred  to  not  applicable.  The  distinc- 
tions sought  to  be  made  are,  (1)  that  the  plaintiff  had  contracted  to  seU 
the  nursery  stock  for  a  specified  amount,  and  sought  to  recover  the  con- 
tract price  as  the  measure  of  his  damages;  and  (2)  that  it  was  de- 
veloped upon  the  trial  that  the  defendant  was  fidly  apprised  of  the 
matters  it  was  called  upon  to  meet  and  defend  against. 

Considering  the  latter  point  first,  it  seems  sufficient  to  say  that  mat- 
ters which  were  developed  after  the  ruling  complained  of  was  made  can 
have  no  bearing  on  the  question  of  the  correctness  of  the  ruling.  If  no 
other  error  was  pointed  out,  this  court  might  consider  the  matters  re- 
ferred to  in  determining  whether  the  error  in  the  ruling  had  becon^e 
harmless. 

As  to  the  other  point,  the  petition,  as  the  writer  construes  it,  does 
not  seek  to  recover  special  damages,  or  the  contract  price,  only,  but 
contains  averments  authorizing  the  admission  of  testimony  as  to,  and 
a  recovery  for,  the  market  value  of  the  property.  In  fact,  there  is  no 
specific  averment  in  the  petition  that  the  persons  with  whom  the  plain- 
tiff had  contracted  for  the  sale  of  the  property  had  agreed  to  pay  there- 
for $780,  or  any  other  specified  sum.  But,  conceding  that  the  plaintiff 
sought  to  recover  the  contract  price  as  special  damages,  the  writer  is 
of  the  opinion  that  his  petition  was  so  framed  as  to  admit  proof  of  and 
authorize  a  recovery  for  general  damages,  which  would  be  the  market 
price  of  the  property.  Furthermore,  if  it  be  conceded  that  the  petition 
is  so  framed  as  not  to  admit  of  a  recovery  other  than  the  contract  price 
of  the  property,  no  sufficient  reason  is  seen  why  that  fact  should  be  held 
to  dispense  with  the  same  particularity  of  description  which  otherwise 
would  be  required.  When  an  action  is  brought  to  recover  damages  on 
account  of  conversion  of  or  injury  to  property,  it  seems  to  me  that  the 
measure  of  damages  laid  in  the  petition,  whether  general  or  special,  is 
wholly  immaterial  in  determining  the  degree  of  particularity  with  which 
the  property  should  be  described  in  the  pleading  upon  which  recovery 
is  sought 


Joseph  Schwartz  v.  D.  D.  West,  Guardian. 

Decided  November  9,  1904. 

l.^Lii]iatio— Guardian— Besidenee-^urlsdictlon. 

A  married  woman  having  been  adjudged  insane  in  the  connty  where  she 
then  resided  and  confined  in  the  state  asylum,  her^iusband  afterwards  removed 
to  and  acquired  community  property  in  another  county.  Held,  that  the  County 
CouTt  of  the  latter  county  had  jurisdiction  to  {ippoint  a  guardian  of  her  estate. 

S.— Cominunlty  Property— Insanity  of  Wife. 

Article  2220  of  the  Revised  Statutes  does  not,  upon  the  wife  becoming  in- 
sane, transfer  to  the  husband  the  title  to  her  portion  of  the  community  property 
nor  affect  its  descent  and  distribution  as  prescribed  by  other  statutes. 

-WIU. 
Where  the  wife  had  been  adjudged  insane,  the  husband  who  had  not  dis- 
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posed  of  the  community  property  during  his  lifetime  could  not  dispose  of  her 
interest  in  it  by  will. 

Appeal  from  the  District  Court  of  Hamilton.  Tried  below  before 
N.  R.  Lindsey. 

.» 

Main  &  Chesley,  for  appellant: — 

.The  Probate  Court  of  Hamilton  County,  Texas,  had  no  jurisdiction  to 
appoint  appellee  guardian  of  the  estate  of  Mrs.  H.  Luedthke  for  the 
following  reasons: — First,  because  she  did  not  at  the  time  of  the 
attempt^  appointment,  reside  in  Hamilton  County,  Texas,  nor  did  she 
ever  so  reside.  Second,  because  the  appointment  was  attempted  to  be 
made  without  sworn  information  charging  her  with  lunacy,  without 
warrant,  without  a  jury,  and  without  her  personal  appearance  as  the 
law  directs,  and  upon  the  court^s  own  motion,  and  therefore  said  appoint- 
ment was  without  authority  of  law  and  wholly  void  and  said  suit  should 
have  been  abated,  or  in  any  event  suspended  until  appellant's  petition 
to  vacate  said  order  could  have  been  heard  and  determined.  Sayles 
Bevised  Statutes  of  1897,  arts.  2735,  2736,  2737,  2738,  2739,  2740 
and  2741. 

The  land  in  controversy  having  been  purchased  with  the  proceeds 
of  community  property,  and  Mrs.  H.  Luedthke  having  become  insane 
and  having  been  adjudged  so  to  be  since  the  act  of  1893,  and  there 
being  no  children,  the  community  passed  to  and  was  inherited  by  her 
husband  H.  Luedthke,  and  therefore  passed  to  appellant  by  the  last  will 
of  the  said  H»  Luedthke.  Savles  Revised  Statutes  1897,  art.  2220 ; 
Hart  Dig.,  art.  .2422;  Pasch  Dig.,  art.  6498;  Wall  v.  Clark,  19  Texas, 
324. 

Should  a  statute  appear  to  be  harsh  and  calculated  to  work  an  injury, 
if  not  in  conflict  with  the  Constitution  the  same  should  be  sustained, 
and  the  public  should  appeal  to  the  Legislature  and  not  to  the  courts 
to  right  it,  if  wrong.  Read  v.  Levy,  30  Texas,  742;  Sutherland  v. 
DeLeon,  1  Texas,  304;  Berry  v.  Childress,  32  Texas,  372;  Thompson  v. 
Buckley,  1  Texas,  33;  DeLeon  v.  Owen,  3  Texas,  163;  Runnels  v. 
Belden,  61  Texas,  60. 

J.  W.  Warren  and  A.  B.  Eidaon,  for  appellee. 

Mrs.  H.  Luedthke  having  been  duly  adjudicated  a  lunatic,  her  separa- 
tion from  her  husband  by  being  confined  in  the  Lunatic  Asylum  at  San 
Antonio  was  involuntary  and  enforced,  and  her  legal  domicile  followed 
that  of  her  husband,  and  at  the  time  of  the  commencement  of  the  pro- 
ceedings for  letters  of  guardianship  upon  her  estate  in  Hamilton  County 
the  residence  of  her  husband  was  in  that  county,  and  her  residence,  by 
construction,  was  also  there,  and  the  Probate  Court  of  Hamilton  County 
had  jurisdiction  of  such  proceeding.  Hardy  v.  Deleon,  5  Texds,  236-6. 
Sayles  Rev.  Stats,  art.  2566;  Russell  v.  Randolph,  11  Texas,  465;  Flvnn 
V.  Haucuh,  80  S.  W.  Rep.,  245;  Henderson  v.  Ford,  46  Texas,  627; 
Clements  v.  Lacy,  61  Texas,  168. 

When  it  comes  to  the  knowledge  of  the  county  judge,  that  a  person  of 
unsound  mind  residing  in  his  county  and  having  an  estate  has  no 
guardian  of  such  estate,  he,  the  county  judge,  is  authorized  of  his  own 
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motion  to  institute  proceedings  for  the  appointment  of  a  guardian  of 
the  estate  of  such  person.    Bev.  Stats,  arts.  2574>  2742. 

Article  2220  of  Sayles  Revised  Civil  Statutes,  which  provides  that 
^TVhere  the  husband  or  wife  dies,  intestate  or  becomes  insane,  having  no 
child  or  children,  and  no  separate  property,  the  common  property  passes 
to  the  survivor  charged  with  the  debt  of  the  community  and  no  adminis- 
trator thereof,  or  guardianship  of  the  estate  of  the  insane  wife  or  hus- 
band shall  be  necessary^'  does  not  vest  absolutely  the  title  of  the  insane 
wife  in  the  community  property  in  the  husband,  but  simply  confers 
on  him  the  right  of  disposing  of  the  same  during  his  lifetime  without 
administration,  and  at  the  death  of  the  husband  the  title  to  such 
property  remains  in  the  insane  wife,  she  being  the  survivor.  Sayles 
Bev.  Stats,  arts.  2220,  1696. 

FISHER,  Chief  Justice. — This  suit  was  brought  in  the  District 
Court  of  Hamilton  County  by  the  appellee,  D.  D.  West,  as  guardian  of 
the  estate  of  Mrs.  H.  H.  Luedthke,  to  recover  the  160  acres  of  land  in 
controversy.  Appellant  answered,  alleging  that  the  Probate  Court  of 
Hamilton  Cotmty  had  no  jurisdiction  to  appoint  the  appellee  guardian 
of  said  estate,  and  also  answered  by  a  general  denial  and  plea  of  not 
guilty.  The  trial  was  before  the  court  without  a  jury,  and  resulted  in 
a  judgment  in  favor  of  the  appellee,  as  guardian,  for  the  land  sued  for. 
The  court  filed  conclusions  of  law  and  fact,  which  are  adopted  by  this 
court  and  which  are  as  follows : 

"1.  That  Mrs.  H.  Luedthke  was  on  the  13th  day  of  March,  1894, 
duly  adjudged  to  be  a  person  of  unsound  mind  by  the  County  Court 
of  Bosque  County,  Texas,  and  afterwards,  on  the  24th  day  of  March, 
1894,  confined  in  the  lunatic  asylum  in  the  city  of  San  Antonio,  said 
State,  and  that  she  has  ever  since  been  and  is  now  so  confined  as  a 
lunatic. 

"2.  That  on  the  23d  day  of  October,  1903,  plaintiff,  D.  D.  West,  was 
duly  appointed  guardian  of  the  estate  of  the  said  Mrs.  H.  Luedthke  by 
the  County  Court  of  Hamilton  County,  and  on  the  11th  day  of  Novem- 
ber, 1903,  executed  his  bond  and  duly  qualified  as  such  guardian,  and 
afterwards,  on  said  day,  returned  an  inventory  and  appraisement  of  the 
property  belonging  to  the  estate  of  the  said  Mrs.  H.  Luedtiike,  which 
was  duly  approved  by  said  County  Court,  and  that  the  plaintiff  has  ever 
since  been  and  was  at  the  time  of  the  trial  of  this  cause  the  properly 
qualified  and  acting  guardian  of  said  estate,  and  so  recognized  by  the 
County  Court  of  Hamilton  County. 

"3.  That  at  the  time  of  the  adjudication  of  Mrs.  H.  Luedthke  a 
lunatic  her  husband,  H.  Luedthke,  resided  in  Bosque  County,  and  after- 
wards, to  wit,  about  the  month  of  June,  1898,  removed  to  Hamilton 
County  and  acquired  the  land  in  controversy  in  this  suit  with  funds  ac- 
quired by  him  during  the  existence  of  the  marriage  between  him  and 
the  said  Mrs.  H.  Luedthke,  and  that  there  was  never  any  children  of 
said  marriage. 

**4.  That  the  said  H.  Luedthke  died  in  Hamilton  County  on  the  4th 
day  of  November  1898,  having  prior  thereto  made  a  will  which  was  on 
the  12th  day  of  January,  1899,  duly  probated  by  the  County  Court  of 
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Hamilton  Cotmty^  and  that  said  will  purported  to  devise  to  the  defend- 
ant, Joe  Schwartz,  all  the  right  and  title  of  the  testator  in  and  to  the 
land  in  controversy  in  this  suit. 

^'5.  It  was  admitted  by  the  parties  to  this  suit  that  both  the  plain- 
tiff and  defendant  claimed  the  land  in  controversy  under  H.  Luedthke 
as  the  common  source  of  title. 

"^pon  the  above  finding  of  fact,  I  find  the  following  conclusions  of 
law: 

^'1.  That  the  property  in  controversy  in  this  suit  was,  at  the  date 
of  death  of  said  H.  Luedthke,  the  community  property  of  the  said 
H.  Luedthke  and  the  said  Mrs.  H.  Luedthke. 

*^2.  That  the  plaintiff  as  the  guardian  of  the  estate  of  the  said  Mrs. 
H.  Luedthke  is  entitled  to  recover  an  undivided  one-half  interest  of 
the  land  in  controversy  in  this  suit  for  the  estate  of  said  Mrs.  H.  Lued- 
thke, and  judgment  is  rendered  accordingly.'' 

Appellant's  first  assignment  of  error  is  as  follows:  'The  court  erred 
in  overruling  the  defendant's  plea  in  abatement  and  to  suspend  the  ac- 
tion, as  shown  by  appellant's  bill  of  exception  number  1."  Under  this 
assignment  is  submitted  the  proposition  that  as  the  appellant  had  filed 
an  action  in  the  Probate  Court  of  Hamilton  County  to  set  aside  the  guar- 
dianship proceedings,  the  court  should  have  delayed  a  decision  oi  this 
case  to  await  the  determination  of  the  County  Court  on  the  direct  pro- 
ceeding to  vacate  and  set  aside  the  guardianship  proceedings.  And  it 
is  contended  that  the  County  Court  did  not  have  the  jurisdiction  and 
power  to  appoint  the  appellee  guardian,  because  Mrs.  Luedthke  was  not 
a  resident  of  Hamilton  County  at  the  time  that  the  County  Court  as- 
sumed jurisdiction  to  appoint  the  appellee  guardian,  because  the  ap- 
pointment was  attempted  to  be  made  without  sworn  information  charg- 
ing Mrs.  Luedthke  with  being  a  lunatic. 

The  court  ruled  against  appellant  on  these  questions.  We  are  of  the 
opinion  that  the  County  Court  of  Hamilton  County  had  jurisdiction 
over  the  person  and  estate  of  Mrs.  Luedthke,  although  she  at  the  time 
was  an  adjudged  lunatic,  confined  in  the  asylum  at  San  Antonio.  It 
appears  from  the  facts  that  at  the  time  she  was  adjudged  a  lunatic  she 
and  her  husband  resided  in  Bosque  County,  but  he  afterwards  removed 
to  Hamilton  County,  where  the  land  in  controversy  is  situated.  In  the 
absence  of  separation,  the  residence  of  the  husband  is  the  residence  of 
the  wife;  and  we  think  that  the  mere  fact  that  Mrs.  Luedthke  was  con- 
fined in  the  asylum  at  San  Antonio  did  not  make  that  county  her  place 
of  residence. 

As  to  the  other  question  we  are  of  the  opinion  that  in  view  of  the 
fact  that  Mrs.  Luedthke  had  already  been  adjudged  to  be  a  person  of 
unsotmd  mind,  and  such  was  found  to  be  the  case  at  the  time  the  guar- 
dianship proceeding  was  instituted,  that  the  County  Court  of  Hamilton 
County  could  assume  jurisdiction  over  her  estate  and  appoint  a  guar- 
dian therefor;  and  that  the  exercise  of  jurisdiction,  in  view  of  the  facts 
as  stated  was  not  dependent  upon  an  information  filed  in  that  court. 
She  had  been  adjudged  a  lunatic  by  the  County  Court  of  Bosque  County, 
and  it  was  unnecessary  for  the  County  Court  of  Hamilton  County,  as  a 
prerequisite  to  the  exercise  of  its  jurisdiction  over  her  estate,  to  deter- 
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mine  and  ascertain  a  fact  which  had  already  been  adjudicated  and  set- 
tled by  a  court  of  competent  jurisdiction.  The  judgment  of  the  County 
Court  of  Bosque  County  declaring  Mrs.  Luedthke  a  lunatic  was  a  suf- 
ficient basis  for  the  County  Court  of  Hamilton  County,  when  she  be- 
came a  resident  of  that  county,  to  act  upon  the  assumption  that  she 
was  still  a  lunatic,  and  assume  jurisdiction  over  her  estate,  by  virtue 
of  the  provisions  of  the  Revised  Statutes  that  require  the  judge  of  the 
County  Court  to  appoint  a  guardian  for  a  lunatic  and  a  person  of  un- 
sound mind. 

It  is  next  contended  by  appellant  that  the  court  erred  in  rendering 
judgment  in  favor  of  appellee,  because,  by  virtue  of  article  2220  of  the 
Revised  Statutes,  the  husband  became  the  owner  of  the  community 
property  of  himself  and  wife  when  the  latter  was  adjudged  a  lunatic. 
The  article  of  the  statute  mentioned  is  taken  from  the  Act  of  the  Ijeg- 
islature  of  May  1,  1893,  which  purports  to  amend  articles  2165,  2166, 
2167  and  2181,  chapter  28,  of  the  Revised  Civil  Statutes  of  1879.  Ar- 
tide  2165  of  the  Act  of  May,  1893,  which  was  carried  into  the  present 
Revised  Statutes,  reads  as  follows:  ^T^ere  the  husband  or  wife  dies 
intestate  or  becomes  insane,  leaving  no  child  or  children  and  no  sepa- 
rate property,  the  common  property  passes  to  the  survivor,  charged  with 
the  debts  of  the  community  and  no  administration  thereon  or  guardian- 
ship of  the  estate  of  the  insane  wife  or  husband  shall  be  necessary.*'  The 
original  statute  that  this  provision  purports  to  amend  is  found  to  be 
article  2165  of  the  Revised  Statutes  of  1879.  Its  place  in  that  statute 
is  among  those  provisions  regulating  the  estate  of  decedents,  and  is  un- 
der the  heading  of  the  administration  of  community  property.  The 
amendment  occupies  a  like  position  and  under  a  tike  heading  in  the 
present  Revised  Statutes. 

The  original  Act  did  not  confer  any  right  upon  the  husband  or  wife 
by  reason  of  the  insanity  of  either.  There  is  nothing  in  the  Act  of 
May  1,  1893,  indicating  a  purpose  to  repeal  article  1696  of  the  pfeseni 
Revised  Statutes,  which  had  been  the  law  many  years  prior  to  the  1st 
of  May,  1893,  and  thereafter,  to  the  effect  that  upon  the  dissolution 
of  the  marriage  relation  by  death,  all  property  belonging  to  the  com- 
munity estate  of  the  husband  or  wife  shall  go  to  the  survivor,  if  there 
be  no  child  or  children  of  the  deceased  or  their  descendants.  To  give 
effect  to  article  2220  as  contended  for  by  the  appellant  would  operate 
in  cases  of  this  character  as  a  repeal  of  article  1696,  which  is  fotmd  in 
that  part  of  the  statute  that  regulates  descent  and  distribution. 

It  is  difficult  to  believe  that  the  Legislature  intended  by  amending 
article  2165  of  the  Revised  Statutes  of  1879,  by  enacting  article  2220 
of  the  present  Revised  Statutes,  to  change  the  law  of  descent  or  of 
title  to  community  property  that  was  fixed  by  virtue  of  article  1696  of 
the  present  statutes.  The  verbiage  of  article  2220,  together  with  the 
place  and  the  heading  under  which  it  is  found  in  the  Revised  Statutes, 
and  other  provisions  of  the  statute  which  relate  to  the  administration 
of  the  community  estate,  as  well  as  certain  provisions  of  the  statute 
requiring  a  guardianship  of  the  estate  of  insane  persons,  indicate  that 
the  legislative  purpose  and  intention  was  by  article  2220  to  merely  dis- 
pense with  an  administration  or  guardianship  of  the  community  estate 
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of  the  insane  spouse  when  there  were  no  children^  and  that  such  prop- 
erty passed  to  what  the  statute  terms  the  survivor,  charged  with  the 
debts  of  the  community.  The  purpose  was  to  enable  the  sane  spouse  to 
treat  the  community  property  as  his  own,  for  the  purpose  of  paying 
debts,  or  of  disposing  of  it  in  such  a  way  and  under  such  circumstances 
as  would  be  lawful  to  be  done  by  the  husband  or  wife  during  the  ex- 
istence of  the  marriage.  The  insanity  of  the  wife  did  not  deprive  the 
husband  of  his  control  and  right  of  disposition  of  the  community  prop- 
erty; but  the  insanity  of  the  husband  would  give  the  same  wife  the 
same  right  and  authority  over  the  community  that  the  law  conferred 
upon  husbands  generally.  But  as  said  before,  we  do  not  believe  that 
the  mere  fact  of  insanity  would  work  a  change  of  title,  or  that  it  was 
ever  the  purpose  of  the  legislature  in  enacting  article  2220  that  such 
eflfect  should  result.  In  this  case  the  husband  did  not  dispose  of  the 
community  property  during  his  lifetime,  as  he  could  have  done,  but 
only  attempted  to  do  so  by  will,  which  became  effective  after  his  death. 
And  it  is  needless  to  cite  authority  upon  the  proposition  that  neither 
spouse  can  by  will  dispose  of  the  community  interest  of  the  other.  Mar- 
tin V.  Moran,  11  Texas  Civ.  App.,  511;  32  S.  W.  Rep.,  904.  This  was 
evidently  the  view  of  the  question  entertained  by  the  trial  court,  and 
we  think  it  correctly  construed  the  law  upon  this  subject. 
We  find  no  ertor  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed, 


J.  T.  Hamilton  v.  P.  J.  Saunders. 

Decided  November  9,  1904. 

l.^fiillt  of  Exception— AffldavltB—Becord. 

Affidavits  relating  to  the  action  of  the  judge  upon  bills  of  exception  of 
appellant  are  unauthorized,  constitute  no  part  of  the  record,  and  should  not 
be  included  in  it. 

2^— Disclaimer— Costs. 

One  who  disclaims  any  interest  in  land  sued  for  is  not  liable  for  costs 
incurred  after  the  filing  of  such  disclaimer. . 

Appeal  from  the  District  Court  of  Coleman.  Tried  below  before 
Hon.  John  W.  Goodwin. 

■  F.  L.  Snodgrass  and  Woodward,  Baker  &  Woodward,  for  appellant. 

T.  H.  Strong  and  J.  C.  Randolph,  for  appellee. 

EIDSON,  Associate  Justice. — This  was  an  action  of  trespass  to  try 
title,  brought  by  the  appellee,  as  plaintiff  in  the  court  below,  to  recover 
a  strip  of  land  described  in  his  petition.  The  suit  was  originally  insti- 
tuted against  J.  T.  Hamilton.  Afterwards,  and  before  the  trial  Ham- 
ilton died,  and  his  surviving  widow  and  children,  who  are  the  appel- 
lants herein,  were  made  parties  defendant.  The  trial  was  had  before 
a  jury,  which  resulted  in  a  verdict  for  the  plaintiff  for  certain  land  and 
for  the  defendants  for  certain  other  land,  which  respective  tracts  are 
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designated  in  said  verdict.  Judgment  was  entered  upon  this  verdict 
decreeing  to  the  parties  respectively  the  lands  found  for  them  by  the 
verdict  of  the  jury^  and  adjudging  all  of  the  costs  against  the  defendants. 

Appellee  has  filed  and  submitted  a  motion  to  strike  out  from  the 
record^  at  the  cost  of  appellants^  the  afiQdavits  cff  John  D.  Mann,  J.  K. 
Baker  and  P.  L.  Snodgrass,  set  out  on  pages  140  to  142,  inclusive,  of 
the  transcript,  upon  the  ground  that  said  afiSdavits  are  unauthorized  by 
law,  and  are  not  properly  incorporated  in  the  transcript  and  are  not  any 
part  of  the  proceedings  had  in  the  lower  court.  Said  affidavits  were 
made  and  filed  with  the  clerk  of  the  court  below  after  the  trial,  and 
relate  to  the  action  of  the  district  judge  upon  the  bills  of  exception  of 
appellants. 

These  affidavits  are  wholly  unauthorized  by  law,  and  can  not  in  any 
maimer  affect  any  of  the  proceedings  had  upon  the  trial  or  properly 
embraced  in  the  record.  They  should  not  have  been  incorporated  in 
the  record.  It  has  been  repeatedly  held  by  the  Supreme  Court  and 
Courts  of  Civil  Appeals  that  such  affidavits  should  not  be  permitted  to  be 
incorporated  in  the  record;  and  we  are  at  a  loss  to  understand  what 
proper  purpose  could  be  subserved  by  thus  incorporating  them,  and 
clerks  of  the  lower  courts  in  preparing  transcript  for  the  appellate 
courts  should  not  incorporate  such  affidavits  therein.  It  is  not  only 
not  their  duty  to  do  so,  but  it  is  a  violation  of  their  duty  in  making  out 
a  true  transcript  of  all  the  proceedings  had  in  the  cause  to  incorporate 
such  matter  which  is  not  a  part  of  such  proceedings.  Paris  v.  Dubose, 
27  Texas,  6;  Albright  v.  Corley,  40  Texas,  116;  Southern  P.  Ry.  Co.  v. 
Wenton,  66  S.  W.  Rep.,  477;  Western  U.  Tel.  Co.  v.  Christensen,  2 
Texas  Law  Journal,  1156,  9  Texas  Ct.  Rep.,  302;  Willis  v.  Smith,  90 
Texas,  635;  Ennis  Mercantile  Co.  v.  Wathen,  93  Texas,  622;  Boggess 
V.  Harris,  90  Texas,  476. 

We  sustain  said  motion  to  strike  out  said  affidavits,  and  it  is  hereby 
ordered  that  said  affidavits  be  stricken  from  the  transcript  of  the  record 
in  this  cause;  and  it  is  further  ordered  that  the  defendants,  appellants 
in  this  cause,  pay  all  costs  incurred  by  reason  of  the  filing  and  incorpora- 
tion of  said  affidavits  in  the  transcript  of  the  record  in  this  cause,  both 
in  the  court  below  and  in  this  court. 

It  appears  from  the  record  that  the  defendants,  prior  to  the  trial, 
disclaimed  any  interest  in  the  land  which  by  the  verdict  of  the  jury  and 
judgment  of  the  court  was  found  for  and  adjudged  to  the  plaintiff. 
Hence  it  becomes  unnecessary  for  this  court  to  pass  upon  the  questions 
raised  by  any  of  the  assignments  of  error  presented  by  appellants,  ex- 
cept the  first,  which  complains  of  the  judgment  of  the  court  in  adjudg- 
ing all  costs  against  the  defendants. 

We  are  of  opinion  that  Mrs.  Julia  Hamilton  should  be  entitled  to 
the  costs  incurred  by  her  after  the  filing  of  her  disclaimer  to  the  lands 
recovered  by  plaintiff,  and  that  no  costs  should  be  taxed  against  any  of 
the  defendants  after  the  filing  of  the  disclaimer  by  the  other  defend- 
ants except  Julia  Hamilton,  except  as  hereinbefore  stated. 

We  therefore  reform  the  judgment  of  the  court  below  with  respect 
to  the  costs,  so  that  plaintiff,  appellee  herein,  shall  recover  all  costs  in- 
curred in  the  cause  up  to  the  filing  of  the  disclaimer  by  Mrs.  Julia 
Hamilton,  and  that  he  recover  all  the  costs  from  that  date  up  to  the 
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date  of  the  filing  of  the  disclaimer  by  the  other  defendants,  except  that 
incurred  by  Julia  Hamilton,  which  she  shall  recover  of  the  plaintiff,  the 
appellee;  and  that  all  the  defendants,  appellants  herein,  shall  recover 
against  the  plaintiff,  the  appellee  herein,  all  costs  accruing  after  the 
filing  of  said  disclaimer  by  said  defendants  except  Julia  Hamilton,  ex- 
cept as  hereinbefore  stated;  and  the  judgement  below,  so  reformed,  is 
afiOrmed. 

Reformed  and  affirmed. 


Sarah  A.  Travis  v.  Frank  Hall  et  al 

Decided  November  10,  1904. 

l.^Xlmltatio]i— Advene  Possession— Taking  PoMeiilon— Charge. 

Where  in  trespass  to  try  title  plaintifiTs  claim  is  based  upon  ten  years' 
adyerse  possession  through  tenants  holding  for  her,  charge  which  excluded  her 
right  to  tack  the  possession  of  the  tenants  held  erroneous. 

Sti-Same— Tenant. 

Ten  years'  use  or  enjoyment  of  property  or  a  part  thereof  by  a  tenant 
claiming  the  whole  for  his  landlord  would  support  title  though  the  tenant's 
boose  may  have  been  situated  without  the  boundaries. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Roheris  &  Crawford,  for  appellant. 

Fisher,  Sears  &  Sherwood,  for  appellees. 

GILL,  Associate  Justice. — This  was  an  action  of  trespass  to  try 
title  brought  by  Sarah  A.  Travis  to  recover  of  Frank  Hall  and  his  co- 
defendants  the  north  half  of  the  south  half  of  ten-acre  lot  No.  34  of  the 
Holman  survey.*  By  amended  petition  on  which  the  case  was  tried  she 
rested  her  title  on  ten  years*  adverse  possession.  Defendants  answered 
by  plea  of  not  guilty^  limitation  of  ten  years  and  suggestion  of  improve- 
ments in  good  faith.  On  a  general  verdict  in  favor  of  Prank  Hall  judg- 
ment was  rendered  in  favor  of  all  the  defendants  and  plaintiff  has  ap- 
pealed. 

Neither  party  introduced  any  written  evidence  of  title,  but  each  ad- 
duced proof  tending  to  establidi  limitation  of  ten  years.  A.  J.  Travis, 
the  brother  of  plaintiff,  testified  that  his  mother  claimed  the  south  half 
of  the  ten-acre  lot  No.  34.  That  upon  her  death  in  1870  he  took  pos- 
session of  the  land  thus  claimed,  fenced  it,  sold  a  part  of  it  as  his  own, 
and  retained  the  part  in  controversy  for  his  sister,  Sarah  A..  Travis. 
That  before  he  left  Houston,  in  1875,  he  placed  Abram  Williams  on  it 
as  tenant  to  hold  it  for  plaintiff.  That  Williams  lived  on  it  for  more 
than  ten  years,  fenced  it  and  had  a  garden  on  it,  claiming  it  for  plaintiff. 
PlaintifPs  evidence  tends  to  show  that  Williams  so  lived  on  the  prem- 
ises until  his  death,  which  occurred  in  1890.  Other  evidence  tended  to 
prove  that  he  did  not  go  on  the  land  as  early  as  1875,  and  that  he  died 
in  1885  or  earlier. 

According  to  the  testimony  of  some  of  the  witnesses  his  house  and 
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fence  were  not  on  the  premises  but  in  the  street.  Whether  if  his  house 
was  in  the  street  he  did,  nevertheless,  cultivate  and  use  a  part  of  the 
premises  claiming  the  entire  south  half  for  plaintiff,  was  an  issue  in  the 
case. 

The  evidence  also  presented  the  issue  whether  defendant  Hall  had  so 
used  and  occupied  the  premises  as  to  give  him  title  by  limitation  of  ten 
years. 

All  the  assignments  save  one  are  addressed  to  the  charge  of  the  court, 
the  last  one  complaining  that  the  judgment  is  not  supported  by  the  ver- 
dict. 

Paragraph  6  of  the  court's  charge  is  as  follows:  "If  you  find  from 
a  preponderance  of  the  evidence  that  Abram  Williams  lived  upon  and 
had  possession  of  the  property  in  adverse  and  peaceable  possession,  oc- 
cupying and  using  the  same  by  permission  of  and  as  tenant  of  A.  J. 
Travis  for  ten  years  consecutively  prior  to  the  death  of  him,  the  said 
Williams,  then  under  the  law  and  facts  such  living  upon  and  posses- 
sion of  the  property  by  Williams  had  the  legal  effect  to  perfect  title 
thereto  in  Sarah  A.  Travis,  the  plaintiff.  If  you  so  find  the  facts  to 
have  been  you  will  return  your  verdict  for  plaintiff,  unless  you  find  for 
defendant  under  instructions  hereinafter  given." 

Paragraph  7  is  as  follows :  "If  you  do  not  find  from  a  preponderance 
of  the  evidence  that  Williams  as  agent  of  Travis  so  lived  upon  or  had 
possession  of  the  land  in  controversy,  or  if  you  find  that  Williams  lived 
upon  or  had  possession  of  land  outside  the  lines  of  the  land  sued  for 
and  in  a  street  or  elsewhere,  then  you  will  find  for  defendant  and  in- 
quire no  further.^' 

By  appropriate  assignments  of  eiror  each  of  these  paragraphs  is  as- 
sailed as  erroneous.  The  two  together  because  they  confine  plaintiff's 
right  to  recover  to  a  showing  of  adverse  possession  by  Williams  for  a 
period  of  ten  years,  thus  excluding  the  right  of  plaintiff  to  tack  the  pos- 
session of  Williams  to  that  of  A.  J.  Travis  if  any  is  shown.  The  sev- 
enth because  the  jury  were  aflSrmatively  instructed  therein  that  if  Wil- 
liams lived  outside  the  lines  plaintiff  could  not  recover,  thus  excluding 
such  possession  as  might  have  been  found  from  the  facts  even  if  it  ap- 
peared that  Williams  actually  lived  in  the  street. 

We  are  of  opinion  the  charges  are  erroneous  in  the  respects  complained 
of.  The  contention  of  appellees  that  it  was  mere  negative  error  im- 
posing on  appellants  the  duty  to  request  a  special  charge  covering  the 
issue  can  not  be  allowed.  They  were  affirmative  instructions  restricting 
the  right  of  recovery.  As  has  been  shown  in  our  findings  of  fact,  supra, 
both  the  question  of  A.  J.  Travis'  possession  and  whether  Williams  occu- 
pied and  used  the  property  or  merely  used  a  part  of  it,  his  house  being 
situated  without  the  boundaries,  were  issues  presented  by  the  evidence. 
That  ten  years'  use  of  or  enjojinent  of  the  property  or  a  part  of  it, 
claiming  the  whole  for  his  landlord,  would  sustain  plaintiff's  plea  though 
Williams'  house  may  have  been  situated  in  the  street  is  not  questioned 
by  appellees.  It  follows  that  for  these  errors  alone  the  judgment  must 
be  reversed  and  the  cause  remanded 

The  other  questions  presented  are  not  likely  to  arise  upon  another 
trial,  hence  we  do  not  discuss  them. 

Reversed  and  remanded. 
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H.  Masterson  v.  Loyd  6.  Harris. 

Decided  November  10,  1904. 

l^Karried  Woman— Deed— Aoknowledgment. 

A  declaration  in  an  acknowledgment  of  a  deed  by  a  married  woman  that 
she  consented  that  the  instrument  be  recorded  was  equivalent  to  a  statement 
that  she  did  not  wish  to  retract  it. 

S.— Lost  Instrument— Transorlpt  from  Court  Beoords— Secondary  SYideaoe. 

Where  in  trespass  to  try  title  the  evidence  shows  the  loss  and  proper  l^gal 
search  for  an  original  deed  of  trust,  upon  which  defendant's  testimony  depends, 
a  transcript  from  the  records  of  the  Supreme  Court  of  the  District  of  Columbia, 
to  which  was  attached  a  copy  of  the  lost  deed,  was  admissible  as  secondary 
evidence  tending  to  establish  the  deed. 

8.-4ame— Burned  Beoords— Bedtal  In  Abstraot— Notice. 

Where  plaintiff  in  trespass  to  try  title,  before  he  bought  the  land  in  con- 
troversy, examined  the  abstract  of  title  which  showed  two  deeds  reciting  all  the 
conveyances  down  to  the  defendant  but  did  not  show  one  conveyance  by  a  former 
owner  so  recited,  such  recital  in  the  deed  shown  by  the  abstract  was  notice 
sufficient  to  require  of  plaintiff  further  inquiry  than  merely  an  examination 
of  the  county  records  of  deeds,  the  records  having  been  twice  burned  and  the 
residences  of  defendant  and  his  grantor  being  set  out  in  the  abstract. 

4.^Deed— Becltal. 

A  recital  in  a  deed  that  the  land  was  conveyed  by  A.  to  S.  and  then  to 
G.  was  not  a  recital  of  two  conveyances  by  the  same  grantor,  but  the  reasonable 
inference  would  be  that  the  last  grantee  conveyed  to  the  next. 

Error  from  the  District  Court  of  Chambers.  Tried  below  before 
Hon.  L.  B.  Hightower. 

Masterson,  Morris  &  Masterson  and  Bullitt  &  Louis,  for  plaintiflf  in 
error. 

1.  The  court  erred  in  admitting  in  evidence  deed  from  Susan  Harris 
to  Susan  W.  Fleming  for  the  property  in  controversy,  because  the 
property  thereby  attempted  to  be  conveyed  was  the  separate  property  of 
Susan  W.  Harris,  and  to  which  there  was  not  proper  privy  acknowledg- 
ment. Freeman  v.  Preston,  29  S.  W.  Rep.,  495;  Locker  v.  Miller,  59 
Texas,  499;  Davis  v.  Agnew,  67  Texas,  210;  Hayden  v.  MoflFatt,  74 
Texas,  649;  Norton  v.  Davis,  83  Texas,  36. 

2.  The  copy  of  the  deed  from  Myer  M.  Simpson  to  Phineas  D. 
Qurley,  not  being  a  certified  copy  of  a  recorded  instrument,  was  not 
admissible  until  the  execution  of  the  original  (of  which  it  purported  to 
be  a  copy)  was  proven  up,  as  at  common  law,  by  the  subscribing  wit- 
nesses, or  other  competent  testimony.  Wiggins  v.  Fleishel,  50  Texas, 
62;  Walker  v.  Cole,  24  S.  W.  Rep.  76;  Sloan  v.  Thompson,  23  S.  W. 
Rep.,  613. 

3.  The  deed  from  Wm.  B.  and  Susan  W.  Fleming  to  Loyd  G.  Harris 
was  admissible  only,  if  at  all,  as  a  muniment  of  title  to  said  Harris,  but 
the  recitals  of  the  source  of  the  Fleming  title  contained  in  said  deed 
was  not  admissible  to  aflfect  plaintiff  with  notice  of  conveyance  out  of 
Myer  M.  Simpson,  although  it  had  been  proven  that  said  deed,  with 
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recitals  contained  in  the  abstract^  was  examined  by  plaintiff  before  his 
purchase.  Because^  if  these  recitals  were  sufiScient  to  put  a  purchaser 
upon  inquiry,  they  directed  where  the  inquiry  should  be  made^  desig- 
nating the  deed  record  of  Chambers  County,  Texas,  as  the  place  to 
satisfy  the  inquiry;  and  as  the  abstract,  certified  to  by  the  abstractor, 
Davis  as  a  correct  abstract  of  said  title  from  the  records  failed  to  show 
such  a  deed,  and  the  plaintiff  had  a  further  examination  made  of  the 
records,  and  found  no  such  deed,  the  recitals  were  no  longer  operative 
to  put  him  upon  further  inquiry,  and  that  part  of  the  deed  shoidd  have 
been  excluded  from  the  jury.  White  v.  McGregor,  92  Texas,  656; 
Tapps  V.  Covey,  64  Texas,  696 ;  Prank  v.  Heidenheimer,  84  Texas,  644 ; 
Houston  V.  Blythe,  60  Texas,  612;  Bartell  v.  Kelsey,  59  S.  W.  Rep.,  633; 
Eeagan  v.  Evans,  21  S.  W.  Rep.,  427;  Holmes  v.  Buckner,  61  Texas, 
112;  King  v.  Adams,  71  Texas,  4;  Lumpkin  v.  Adams,  74  Texas,  102; 
FuUenweder  v.  Purguson,  70  S.  W.  Rep.,  222.  As  to  extent  of  the 
inquiry,  if  put  upon  inquiry,  see  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Gill,  23 
S.  W.  Rep.,  142;  Same  v.  Same,  Supreme  Court,  24  S.  W.  Rep.,  503. 

H.  E.  Marshall^  H.  H.  Jackson  and  J.  B.  Davis,  for  defendant  in 
error: — 

1.  The  court  did  not  err  in  admitting  in  evidence  the  deed  from 
Susan  W.  Fleming  and  husband  to  Loyd  G.  Harris,  for  the  reason  that 
said  deed  had  a  proper  certificate  of  acknowledgment  made  by  W.  E. 
Lorain,  of  Kentucky,  in  1881,  and  the  words  in  the  certificate  of 
acknowledgment,  "She  consented  that  the  same  might  be  recorded,*' 
and  also  the  words,  "She  declared  that  she  did  voluntarily  execute  and 
deliver  the  same  to  be  her  act  and  deed,"  are  substantially  equivalent  to 
"She  did  not  wish  to  retract  it.*'  Norton  v.  Davis,  83  Texas,  36; 
Belcher  v.  Weaver,  46  Texas,  298 ;  1  Devlin  on  Deeds,  sees.  610,  622,  624. 

2.  Whether  or  not  proof  of  loss  and  search  is  sufficient  to  warrant 
secondary  evidence  is  question  for  trial  court.  Cheatham  v.  Riddle,  8 
Texas,  166;  Mayes  v.  Moore,  13  Texas,  88;  Jackson  v.  Destande,  1  Tin. 
Cas.,  674.  Contents  of  lost  deed  may  be  proved  by  secondary  evidence. 
Dikes  V.  Miller,  25  Texas  Supp.,  291;  Dwyer  v.  Bassett,  1  Texas  Civ. 
App.,  615;  Rippetoe  v.  Dwyer,  66  Texas,  709;  Campbell  v.  Wilson,  23 
Texas,  263. 

3.  The  execution  and  existence  of  the  deed  of  trust  was  proven,  its 
loss  established,  and  the  search  for  same  shown.  Clavitt  v.  Cloud,  14 
Texas,  55 ;  Patterson  v.  Lowry,  48  Texas,  412. 

4.  Whatever  is  sufficient  to  put  any  one  upon  inquiry,  is  in  law, 
notice.  Smith  v.  Adams  &  Wicks,  4  Texas  Civ.  App.,  7;  Angel  v. 
Simmons,  7  Texas  Civ.  App.,  331;  Electric  Bell  Co.  v.  Ide,  16  Texas 
Civ.  App.,  273. 

A  party  will  be  charged  with  knowing  whatever,  by  diligently  using 
the  means  in  his  power,  he  ought  to  have  known.  Yardman  v.  Edwards, 
21  Texas,  744. 

A  party  will  be  charged  with  notice  because  of  negligence  in  not 
making  proper  inquiry.  Heins  v.  Perry,  25  Texas,  463;  Bacon  v. 
O'Connor,  26  Texas,  225. 

Where  the  notice  is  of  a  prior  conveyance,  it  will  not  be  sufficient  for 
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a  party  to  merely  examine  the  records  for  the  instrument;  he  should 
make  inquiry  of  the  grantee  therein,  or  of  some  person  likely  to  possess 
the  knowledge.    Webb,  Becord  Title,  sec.  226,  and  note  3. 

Whatever  is  notice  enough  to  excite  attention,  and  to  put  a  party 
on  his  guard  for  inquiry,  is  notice  of  everything  to  which  it  is  afterward 
found  such  inquiry  might  have  led,  although  all  was  unknown  for 
want  of  investigation.  John  v.  Battle,  58  Texas,  596;  Heins  v.  Perry, 
25  Texas,  452. 

A  purchaser  is  affected  with  constructive  notice  of  all  facts  appearing 
in  the  recitals  contained  in  any  and  all  written  instruments,  relating 
to  the  title  of  the  property  he  is  about  to  acquire,  and  where  any  instru- 
ment in  the  chain  of  title  refers  to  any  other  instrument  also  in  the 
chain  of  title,  or  material  thereto,  he  is  chargeable  with  notice  of  all  the 
facts  that  it  recites,  and  will  not  be  heard  to  say  that  he  did  not  read 
the  writing  in  question.  McRimmon  v.  Martin,  14  Texas,  318;  Holmes 
V.  Buckner,  67  Texas,  107 ;  Renick  &  Frazier  v.  Dawson,  55  Texas,  102 ; 
23  Am.  &  Eng.  Ency.  Law  (2  ed.),  p.  508,  subdiv.  4,  and  notes  thereto; 
Greenl.  on  Ev.,  p.  ^2,  sec.  23,  and  note;  2  Sug'd  on  Vend.,  pp. 
340,  341. 

GARBBTT,  Chief  Justice. — ^This  was  an  action  of  trespass  to  try 
title  brought  by  H.  Masterson  against  Lloyd  6.  Harris  for  the  recovery 
of  640  acres  of  land  situated  in  Chambers,  formerly  Liberty  County,  and 
patented  to  M.  B.  Menard,  assignee  of  Jane  Barry.  The  defendant 
pleaded  not  guilty.  Title  was  deraigned  by  both  parties  to  Meyer  M. 
Simpson,  the  plaintiff  holding  the  junior  title  through  a  conveyance 
from  the  heirs  of  Simpson  dated  July  19,  1900,  and  the  defendant  the 
senior  under  a  lost  deed  from  Meyer  M.  Simpson  to  Phineas  D.  Gurley 
in  trust  for  Susan  W.  Armstrong,  wife  of  Arnold  Harris,  dated  May  14, 
1850 ;  a  deed  from  the  Gurley  heirs  to  Susan  W.  Harris  dated  June  30, 
1869 ;  a  deed  of  gift  from  Susan  W.  Harris  to  Susan  W.  Fleming  dated 
October  26,  1870 ;  and  a  deed  from  Susan  W.  Fleming  and  her  husband 
to  the  defendant  Lloyd  G.  Harris.  The  case  was  submitted  to  a  jury 
upon  the  issue  of  notice  of  the  defendant's  title  to  the  plaintiff  when  he 
bought  the  land  from  Simpson's  heirs  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant.  The  facts  support  the  verdict.  When 
Masterson  bought  the  land  he  had  before  him  an  abstract  of  the  title 
which  contained  two  deeds  that  recited  all  the  conveyances  down  to  the 
defendant,  but  it  showed  no  deed  from  Meyer  M.  Simpson  to  any  one, 
Masterson  made  no  inquiry  about  the  conveyance  from  Simpson  to  Gur- 
ley further  than  the  abstract  of  title  disclosed  and  did  not  prosecute  any 
inquiries  of  the  defendant  or  his  grantor,  although  their  residences  were 
recited  in  the  deed  set  out  in  the  abstracts.  The  purchase  of  the  land 
was  negotiated  for  the  plaintiff  from  the  heirs  of  Simpson  by  one  J.  0. 
Davis  at  $1  an  acre,  of  which  Davis  received  one-half,  and  had  also  an 
arrangement  with  the  plaintiff  by  which  he  was  to  receive  one-third  of 
the  profits.  At  the  time  plaintiff  bought  it  the  land  was  worth  $10  an 
acre,  and  it  was  generally  known  in  the  community  where  it  was  situated 
that  Lloyd  G.  Harris  was  the  owner  of  it.  The  defendant  had  paid  the 
taxes  on  the  land  for  more  than  twenty  years,  and  the  Simpson  heirs 
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from  whom  the  plaintiff  purchased  did  not  know  where  the  land  lay, 
made  no  claim  to  it,  and  had  paid  no  taxes  thereon.  Chambers  County 
was  formerly  a  part  of  Liberty  County  and  the  deed  records  of  Liberty 
County  had  been  twice  destroyed  by  fire.    These  facts  the  plaintiff  knew. 

The  plaintiff  objected  to  the  admission  of  the  deed  from  Susan  W. 
Fleming  to  Lloyd  G.  Harris  and  the  recitals  contained  in  it,  because,  as 
contended  by  him,  it  was  not  acknowledged  as  required  of  married  women 
and  was  a  nullity.  It  is  claimed  that  the  certificate  of  acknowledg- 
ment does  not  show  "that  she  did  not  wish  to  retract  it."  The  lan- 
guage of  the  certificate  is  that  she  "declared  that  she  did  freely  and  vol- 
untarily execute  and  deliver  the  same  to  be  her  act  and  deed  for  the 
uses  and  purposes  therein  set  forth  and  consented  that  the  same  be  re- 
corded." Consent  that  the  instrument  might  be  recorded  was  sub- 
stantially equivalent  to  a  statement  that  she  did  not  wish  to  retract 
it.  Norton  v.  Davis,  83  Texas,  36;  Belcher  v.  Weaver,  46  Texas,  298; 
1  Devlin  on  Deeds,  sees.  510,  522,  524.  Another  acknowledgment  was 
taken  in  1903  about  which  no  complaint  is  made,  and  the  deed  was  prop- 
erly admitted  on  that,  if  not  on  the  first,  to  show  title  in  the  defendant ; 
but  the  first  acknowledgment  being  vcdid  the  deed  was  admissible  as 
bearing  on  the  question  of  notice. 

There  was  no  error  in  admitting  in  evidence  the  transcript  from  the 
records  of  the  Supreme  Court  of  the  District  of  Columbia  to  which  was 
attached  a  copy  of  the  deed  of  trust  from  Meyer  M.  Simpson  to  Phineas 
D.  Gurley.  It  was  admissible  as  secondary  evidence  to  aid  in  estab- 
lishing the  deed  of  trust  which  had  been  lost.  The  evidence  established 
the  loss  and  proper  and  legal  search  for  the  original  deed  of  trust,  and 
Lloyd  G.  Harris  testified  as  to  existence  and  contents  of  the  original  and 
attached  a  copy  of  the  original  to  his  testimony.  It  was  not  necessary, 
as  in  the  case  of  an  existing  instrument,  to  prove  it  up  by  subscribing 
witnesses,  but  secondary  evidence  was  admissible  for  that  purpose.  This 
is  not  the  proof  of  an  original  deed  as  at  common  law,  as  the  plaintiff's 
proposition  under  his  assignment  of  error  seems  to  indicate. 

The  court  admitted  in  evidence  a  deed  from  William  B.  Fleming  and 
Susan  W.  Fleming  to  Lloyd  G.  Harris  containing  the  following  re- 
citals. 

"That  Lloyd  G.  Harris  resided  in  St.  Louis,  Mo. 

"Also  640  acres  of  land  patented  to  said  M.  B.  Menard  as  assignee 
of  J.  Barry  on  the  21st  day  of  November,  1851,  recorded  in  vol. — ,  third 
class  of  headrights,  .  .  .  and  all  of  which  land  was  conveyed  to 
Alfred  F.  James  by  said  M.  B.  Menard  on  1st  of  August,  1854,  and 
afterwards  by  said  James  to  Mordecai  Abrams,  on  12th  day  of  Septem- 
ber, 1854,  which  deed  is  recorded  in  the  clerk's  office  for  said  county 
of  Chambers,  late  Liberty,  Book  M,  pages  18  and  19,  on  the  13th  day 
of  September,  1854,  and  then  conveyed  by  said  Abrams  to  Meyer  M. 
Simpson  on  the  16th  of  May,  1855,  on  pages  198,  199,  book  M,  and 
then  conveyed  to  Phineas  D.  Gurley  by  deed  dated  14th  day  of  May, 
1859,  and  also  being  a  portion  of  the  lands  transferred  from  the  heirs 
of  said  Phineas  D.  Gurley,  then  deceased,  by  order  of  the  Supreme 
Court  of  the  United  States  at  a  special  term  thereof,  held  within  the 
city  of  Washington,  D.  C,  on  or  about  19th  of  November,  1869,  which 
said  proceedings  with  accompanying  deed  have  been  duly  admitted  to 
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record  in  clerk's  office  for  county  of  Chambers  aforesaid,  containing 
1747  acres,  more  or  less/' 

It  is  contended  that  the  recitals  contained  in  the  "deed  from  Wm.  B. 
Fleming  to  Lloyd  0.  Harris  were  not  admissible  to  affect  the  plaintiff 
with  notice  of  the  deed  from  Meyer  M.  Simpson  to  Phineas  D.  Qur- 
ley,  although  it  had  been  proven  that  said  deed  and  its  recitals  con- 
tained in  the  abstract  had  been  examined  by  the  plaintiff  before  his 
purchase,  because  the  plaintiff  was  not  required  to  go  fuiiher  in  his 
inquiry  than  the  deed  records  of  Chambers  County,  and  having  found 
no  such  deed  of  record  there  the  recitals  were  no  longer  operative  to  put 
him  upon  further  inquiry.  The  plaintiff  had  actual  notice  of  the  re- 
citals in  the  deeds  from  Wm.  B.  Fleming  and  Susan  W.  Fleming  to 
Lloyd  G.  Harris  and  from  Susan  Harris  to  Susan  W.  Fleming  that  Meyer 
M.  Simpson  had  conveyed  the  land  to  Phineas  D.  Gurley  as  trustee  for 
Susan  W.  Harris,  and  of  the  decree  of  the  court  and  the  deed  of  Qux- 
ley's  heirs.  It  was  not  a  question  of  constructive  notice  by  a  grants  of 
recitals  in  deeds  not  in  his  chain.  It  was  actual  notice  of  facts  that  put 
the  plaintiff  upon  reasonable  inquiry  to  find  the  truth,  such  as  in  view 
of  the  facts  could  not  be  discharged  by  an  examination  only  of  the  deed 
records  of  Chambers  County  to  see  if  the  deed  was  of  record  there. 
The  cases  cited  by  the  plaintiff  himself  support  this  view.  The  re- 
citals show  that  the  land  was  conveyed  by  Mordecai  Abrams  to  Meyer 
M.  Simpson  and  then  to  Phineas  I).  Gurley,  and  the  plaintiff  claims 
that  this  was  a  recital  of  two  conveyances  by  Abrams,  first  to  Simpson 
and  afterwards  to  Gurley,  and  not  notice  that  Simpson  had  conveyed 
the  land.  This  is  not  the  necessary  construction,  but  to  the  contrary 
the  reasonable  construction  would  be  that  the  last  grantee  had  conveyed 
to  the  next.  At  least  it  suggested  an  inquiry  that  was  not  sufficiently 
followed  up.  The  testimony  of  the  plaintiff  shows  that  the  abstract 
showed  conveyance  'Tby  the  said  Simpson  to  Phineas  D.  Gurley;"  so 
there  must  have  been  a  clerical  error  in  the  bill  of  exception.  There 
is  nothing  in  the  point.  There  is  no  error  in  the  charge  of  the  court 
upon  the  question  of  notice  as  complained  of  under  the  seventh,  eighth 
and  ninth  assignments  of  error.  Special  instruction  number  2  re- 
quested by  the  plaintiff  charging  the  jury  that  the  duty  of  inquiry  sug- 
gested by  the  recitals  in- the  abstract  ended  with  a  search  of  Chambers 
County  records  was  properly  refused;  and  the  case  was  submitted  to 
the  jury  under  a  correct  charge.  No  error  having  been  shown  in  the 
record,  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


George  F.  Gaither  v.  George  M.  Lindsby. 

Decided  November  12,  1904. 

l.*-TTial  by  Court— Erroneoui  Admission,  of  Evidence. 

The  rule  that  the  erroneous  admission  of  evidence  will  not  require  the 
judgment  to  be  reversed  wnere  the  case  was  tried  by  the  court  and  there  was 
ample  evidence  outside  of  that  objected  to,  to  warrant  the  judgment,  does  not 
apply  where  the  biU  of  exceptions  taken  to  the  admission  of  the  incompetent 
but  material  evidence  shows  that  it  was  both  admitted  and  considered  by  the 
court 
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2.— Illegal  Practice  of  Xedioine— BecoTcry  Back  of  Xoney  Paid. 

In  an  action  to  recover  for  medical  services  rendered,  the  defense  that 
plaintiff  was  not  authorized  to  practice  medicine  because  he  had  not  complied 
with  the  statute  on  the  subject  would  not  also  authorize  a  recovery  back  by 
defendant  of  money  already  paid  to  plaintiff,  but  such  recovery  back  would 
be  authorized  if  defendant  showed  that  plaintiff  in  any  way  represented  him- 
self to  be  a  practicing  physician  when  he  was  not  authorized  to  practice,  and 
defendant  was  thereby  induced  to  employ  and  pay  him  for  professional  services. 

Appeal  from  the  County  Court  of  Somervell.  Tried  below  before 
Hon.  H.  L.  Evans. 

J.  T.  Daniel  and  E,  P.  Lea,  for  appellant. 

W.  L.  Dean,  John  J.  Hiner  and  W.  D.  Wilson,  for  appellee. 

STEPHEN'S,  Associate  Justice. — Appellant  made  a  contract  for 
the  treatment  of  appellee's  afflicted  wife  at  a  specified  price  for  treat- 
ment, and  brought  this  suit  to  recover  a  balance  claimed  to  be  due  under 
this  contract.  Appellee  resisted  the  recovery,  and  sought  to  recover 
back  from  appellant  the  amount  already  paid  him,  with  incidental  ex- 
penses and  other  losses,  on  the  ground  that  appellant  was  not  authorized 
to  practice  medicine  because  of  his  failure  to  comply  with  the  statute  on 
that  subject,  which  position  was  sustained  in  the  trial  below,  and  judg- 
ment was  rendered  in  appellee's  favor  for  $26,  the  amount  which  he 
had  already  paid  appellant  under  the  contract. 

We  must  sustain  the  sixth  assignment  of  error,  reading:  "The  couri; 
erred  in  overruling  the  plaintiffs  objections  to  the  testimony  of  Mrs, 

Young,  that  Al  Young,  her  deceased  husband,  told  her  that  Dr. 

Gaither  told  him  that  he,  Dr.  Gaither,  could  cure  him  in  two  months, 
and  that  he,  Dr.  Gaither,  had  given  him.  Young,  medicine  which  was  a 
red-looking  stuff,  because  said  testimony  was  of  a  material  character  to 
the  issue  in  this  cause,  and  because  the  same  was  hearsay  declarations  of 
Al  Young  made  to  his  wife,  not  in  the  presence  of  plaintiff,  as  is  shown 
by  bill  of  exceptions  number  6,  filed  in  this  cause." 

That  this  was  hearsay,  and  therefore  inadmissible,  does  not  seem  to  be 
controverted  in  the  brief  of  appellee,  but  the  counter-proposition  is  that 
the  error  should  not  require  the  judgment  to  be  reversed,  because  the 
case  was  tried  by  the  court  without  a  jury  and  there  was  ample  evi- 
dence, outside  of  that  objected  to,  to  warrant  the  judgment.  Inasmuch, 
however,  as  the  bill  of  exceptions  shows  that  the  hearsay  evidence  was 
not  only  admitted,  but  "considered"  by  the  court,  we  fail  to  see  how  the 
fact  that  the  case  was  tried  without  a  jury  would  eliminate  the  error, 
the  presumption  indulged  in  favor  of  a  judgment  rendered  by  the  court 
without  a  jury,  that  none  but  competent  evidence  was  considered  in 
the  final  adjudication,  being  thus  aflSrmatively  rebutted.  That  the  evi- 
dence was  material  is  shown  by  the  following  conclusion  of  the  court, 
on  which,  in  part,  the  judgment  was  rendered :  "2.  I  further  find  that 
prior  to  and  on  the  dates  set  forth  in  the  account  herein  sued  on  the 
plaintiff  herein,  Geo.  P.  Gaither,  was  holding  himself  out  to  the  public 
as  a  physician,  and  that  he  actually  used  drugs  and  medicines  in  his 
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practice  as  such  physician,  and  that  in  his  treatment  of  the  defendant's 
wife  he  used  drugs  and  medicines/' 

The  contention  of  appellant,  who  claimed  to  have  been  an  osteopath 
simply,  treating  diseases  without  the  use  of  drugs  or  medicine,  except 
by  way  of  suggestion,  was  that  he  had  not  professed  to  be  a  physician 
or  surgeon  or  offered  for  practice  as  such,  and  had  not  prescribed  or 
given  drugs  or  medicine,  and  therefore  was  not  subject  to  the  provisions 
of  the  act  regulating  the  practice  of  medicine,  as  provided  in  sections 
9  and  13  of  that  Act  (Acts  of  1901,  p.  12).  The  facts  upon  which  this 
contention  was  founded  were  disputed  by  appellee,  and  on  the  issue 
so  formed  the  evidence  was  admitted.  For  an  interesting  discussion  of 
the  applicability,  or  rather  inapplicability,  of  a  similar  statute,  to 
purely  osteopathic  treatment,  see  the  opinion  of  the  Court  of  Appeals 
of  Kentucky  in  the  case  of  Nelson  v.  State  Board  of  Health,  51  S.  W. 
Bep.,  501. 

The  evidence  objected  to  in  eighth,  ninth  and  tenth  assignments  was 
irrelevant  and  should  have  been  excluded. 

In  view  of  another  trial  it  may  not  be  amiss  to  suggest  that  the  issue 
raised  by  the  plea  in  reconvention  comprehends  more  than  was  covered 
by  the  defense  denying  appellant's  right  to  recover  for  the  treatment  of 
appellee's  wife  by  reason  of  his  failure  to  comply  with  the  statute  regu- 
lating the  practice  of  medicine.  In  order  to  recover  back  money  already 
paid  for  such  treatment  appellee  would  have  to  do  more  than  prove  that 
appellant  was  practicing  medicine  in  violation  of  the  law.  Unless,  in 
addition,  appellee  could  show  that  he  was  deceived  and  imposed  on,  as 
alleged  in  his  plea  in  reconvention,  he  would  not  be  entitled  to  recover 
back  money  already  paid,  although  appellant  could  not  recover  anything 
from  him,  since  the  general  rule  would  apply  that  money  voluntarily 
paid  can  not  be  recovered  back.  If,  however,  appellant  in  any  way  rep- 
resented himself  to  be  a  practicing  physician  when  he  was  not  author- 
ized to  practice  medicine  and  appellee  was  thereby  induced  to  employ 
and  pay  him  for  prof essional  services,  he  could  recover  back  the  money 
so  paid.    The  ju^^gment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


C.  B.  HuTOHESON  v.  Harry  Tom  King,  Garnishee. 

Decided  November  12,  1904. 

l.«Oamithme]it— Hegrotiable  Hote  Hot  Due. 

It  is  the  general  rule  that  the  maker  of  a  n^otiable  promissory  note, 
while  it  is  current  and  not  yet  due,  can  not  be  held  liable  as  garnishee  at  the 
suit  of  a  creditor  of  the  payee  of  such  note,  and  this  because  of  the  negotia- 
bility by  law  of  such  paper,  and  the  liability  of  the  garnishee  to  the  holder  of 
the  note«  whether  he  be  known  or  not. 

2  -flninft  ■  EToeptlon  to  the  Knle. 

The  rule  does  not  apply,  however,  where  at  the  time  of  the  garnishment  the 
note  is  for  any  reason  not  current  or  negotiable,  as  where  it  has  been  placed 
by  the  owner  in  the  hands  of  the  maker,  to  be  delivered  to  a  third  person  by  the 
maker,  acting  as  the  owner's  agent,  upon  payment  being  made  therefor  1^  such 
third  person  in  accordance  with  an  agreement  with  the  owner. 
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ae— Executory  Contract  of  Sale. 
Such  contract  for  the  sale  of  the  note  to  such  third  person  being  executory, 
and  neither  the  title  to  the  note  nor  the  owner's  right  to  the  possession  thereof 
having  passed,  will  not  serve  to  defeat  the  garnishment,  since  such  third  person, 
not  having  tendered  the  purchase  money  for  ihe  note  prior  to  the  service  of 
the  garnishment,  has  no  right  to  a  specific  performance  of  the  agreement. 

4.<^3a]ne— Protection  of  Gamiihee. 

The  garnishee,  having  the  note  executed  by  himself  in  his  possession  at  the 
time  of  the  garnishment,  is  in  a  position  to  protect  himself  against  a  transfer 
of  the  note  U>  a  third  person  without  notice,  and  it  is  his  duty  to  do  so. 

Appeal  from  the  County  Court  of  Taylor.  Tried  below  before  Hon. 
D.  G.  HUl. 

J.  M.  Wagstaff,  for  appellant. — The  maker  of  a  negotiable  promis- 
sory note,  although  it  is  not  due,  is  subject  to  garnishment  in  favor  of 
a  third  party  who  holds  a  valid  debt  against  the  owner  of  the  note,  the 
maker  of  the  note  holding  the  same  as  the  agent  of  the  owner.  A  nego- 
tiable promissory  note,  although  it  is  not  due,  is  subject  to  garnishment 
in  favor  of  a  third  party,  who  holds  a  valid  debt  against  the  owner  of 
the  note,  the  maker  of  the  note  holding  the  same  as  the  agent  erf  the 
owner.    Stone  v.  Dean,  5  N.  H.,  602 ;  2  Wade  on  Attachment,  sec.  460. 

Harry  Tom  King,  for  appellee. — Negotiable  promissory  notes  not 
due  in  the  hands  of  an  agent  for  collection  are  not  subject  to  garnish- 
ment. Carter  v.  Bush,  16  S.  W.  Rep.,  167;  Sewing  Machine  Co.  v. 
Atkinson,  12  S.  W.  Eep.,  812,  and  cases  there  cited;  Willis  v.  Heath, 
76  Texas,  124,  12  S.  W.  Rep.,  971;  Taylor  v.  Gilliean,  23  Texas,  615; 
P.  &  M.  Bank  v.  Ploeck,  43  S.  W.  Rep.,  689,  17  Texas  Civ.  App.,  418; 
Medley  v.  Radiator  Co.,  66  S.  W.  Rep.,  86 ;  Tirrell  v.  Cauda,  25  Texas, 
466;  Gause  v.  Cone,  11  S.  W.  Rep.,  162;  Price  v.  Brady,  21  Texas,  614; 
Wybrants  v.  Rice,  3  Texas,  459 ;  Ellison  v.  Tutle,  26  Texas,  283 ;  Baa- 
sett  V.  Garthwaite,  22  Texas,  230;  Iglehart  v.  Moore,  21  Texas,  601; 
Iglehart  v.  Mills,  21  Texas,  645;  Kapp  v.  Teel,  33  Texas,  811;  Willis 
V.  Lyman,  22  Texas,  268;  1  Roses  Notes,  vol.  1,  pp.  844,  845. 

SPEER,  Associate  Justice. — This  is  a  garnishment  proceeding  in- 
stituted by  C.  R.  Hutcheson,  as  a  judgment  creditor  of  J.  W.  Golden, 
against  Harry  Tom  King,  as  garnishee,  in  the  County  Court  of  Taylor 
County.  The  following  are  the  findings  of  fact  and  conclusions  of  law 
filed  by  the  county  judge  upon  which  he  rendered  judgment  discharging 
the  garnishee:  "I  find  that  at  the  time  the  writ  of  garnishment  was 
sued  out  in  this  cause,  J.  W.  Golden  was  indebted  to  C.  R.  Hutcheson  in 
the  amount  of  a  judgment  for  the  sum  of  $201.60,  dated  the  21st  day 
of  February,  1903,  with  6  percent  interest  from  date  of  the  judgment, 
and  $7.66  costs  in  procuring  said  judgment,  and  that  the  garnishment 
in  this  case  against  Harry  Tom  King  was  sued  out  on  this  judgment, 
which  judgment  was  wholly  unsatisfied  at  the  time  of  the  trial  in  this 
cause.  I  further  find  that  the  writ  of  garnishment  was  served  on  Harry 
Tom  King  the  30th  day  of  September,  1903,  and  at  the  time  that  said 
writ  was  served  on  said  Harry  Tom  King  the  said  ELing  had  in  his 
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possession  for  delivery  to  M.  C.  Lambeth  two  notes,  payable  to  the  said 
J.  W.  Golden  and  belonging  to  the  said  J.  W.  Golden,  one  for  the  sum 
of  $200  and  one  for  the  sum  of  $300,  the  note  for  $200  being  due  Feb* 
mary  13,  1906,  and  the  note  for  $300  being  due  February,  1906,  and 
the  said  notes  were  negotiable  promissory  notes  executed  by  Harry  Tom 
King  and  payable  to  J.  W.  Golden  or  order,  and  that  when  said  writ 
of  garnishment  was  served  on  said  King  he  had  said  notes  in  his  pos- 
session as  agent,  and  now  has  said  notes  in  his  possession  as  agent  of 
J.  W.  Golden.  I  further  find  that  said  J.  W.  Golden,  a  few  days  before 
the  writ  of  garnishment  was  served,  contracted  to  sell  said  notes  to 
M.  C.  Lambeth,  and  sent  the  notes  to  Harry  Tom  King  to  be  delivered 
to  said  M.  C.  Lambeth  on  the  said  Lambeth  paying  to  said  King  for 
Golden  the  purchase  price,  and  that  the  said  King  at  the  time  he  was 
served  with  the  writ  of  garnishment  held  the  notes  as  the  agent  of  J. 
W.  Golden,  and  at  the  time  of  the  trial  of  this  cause,  and  that  said  notes 
are  negotiable  promissory  notes  and  are  not  due.  I  further  find  that 
said  notes  bear  8  percent  interest  from  date,  and  that  they  provide  the 
usual  10  percent  attorney  fee  clause.  I  further  find  that  M.  C.  Ijam- 
beth  never  paid  anything  for  said  notes,  and  is  asserting  no  claun  to 
them  in  this  suit. 

'Conclusions  of  Law. — The  notes  being  negotiable  promissory  notes 
and  not  being  due,  are  not  subject  to  the  garnishment  in  the  hands  of  a 
third  party  who  is  the  agent  of  the  owner  of  the  notes,  although  the 
third  party  is  the  maker  of  the  notes.  The  garnishee  is  therefore  dis- 
charged.^^ 

It  is  the  general  rule,  we  believe,  well  established  by  the  authorities 
in  this  state,  as  well  as  elsewhere,  that  the  maker  of  a  negotiable  proi#- 
issory  note,  while  the  same  is  current  and  not  yet  due,  can  not  be  held 
liable  as  garnishee  at  the  suit  of  a  creditor  of  the  payee  of  such  nOte. 
The  reasons  for  this  rule  are  found  in  the  facts  of  the  negotiability  by 
law  of  such  paper,  and  in  the  liability  of  the  garnishee  to  the  holder 
of  the  note,  whether  he  be  known  or  not.  Price  v.  Brady,  21  Texas, 
614.  These  are  weighty  reasons,  and  should  in  all  cases  where  they  exist 
avoid  the  liability  of  the  maker  when  garnished  with  respect  to  such 
indebtedness.  But  the  rule  that  the  maker  of  a  negotiable  promissory 
note  is  not  liable  in  garnishment  is  not  absolute.  After  the  maturity 
of  his  paper,  if  it  can  be  shown  that  the  payee  is  still  the  owner,  the 
maker  may  be  garnished.  Neither  of  the  above  reasons  exists  which 
would  exempt  him  from  liability.  We  take  it  to  be  the  rule  that  the 
maker  of  such  paper  may  in  any  case  be  held  liable  by  the  garnishment 
process  if  it  be  made  to  appear  that  at  the  time  of  service  he  is  indebted 
to  the  defendant  in  the  action  upon  a  promissory  note,  if  it  at  the 
same  time  appears  that  such  note  for  any  reason  is  not  current  or  ne- 
gotiable. In  the  present  case,  by  the  act  of  Golden  in  placing  the  notes 
in  question  in  the  hands  of  the  garnishee,  they  ceased  to  be  current  ne- 
gotiable paper  according  to  the  law  merchant.  For  this  reason  there 
was  no  uncertainty  at  the  time  of  the  service  of  the  writ  of  garnish- 
ment as  to  the  person  to  whom  the  garnishee  was  indebted,  nor  was 
there  any  probability,  or  even  possibility,  under  the  circumstances  shown 
by  the  facts  of  this  case,  of  the  notes  falling  into  the  hands  of  an  inno- 
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cent  purchaser,  and  therefore  of  his  liability  to  pay  twice  should  he  be 
held  liable  in  this  action.  This  is  a  state  of  facts  that  has  seldom  been 
found  to  exist  in  the  law  of  garnishment,  but,  so  far  as  we  have  exam- 
ined the  authorities,  such  has  been  the  holding  of  the  courts  passing  upon 
the  question.  Stone  v.  Dean,  5  N.  H.,  502;  Woodman  v.  Carter  (Me.), 
38  Atl.  Rep.,  169;  2  Wade  on  Attach.,  par.  460;  Waples  on  Attach.,  206. 

It  is  true  that  under  our  statutes  (Rev.  Stat,  of  1895,  art.  307)  the 
rules  of  the  law  merchant  with  respect  to  the  transfer  of  negotiable 
paper  are  not  in  all  respects  applicable  to  us.  Such  transfer  may  be 
made  without  indorsement  and  delivery ;  it  may  be  made  by  assignment, 
either  written  or  oral.  Word  v.  Elwood,  90  Texas,  130,  37  S.  W.  Rep., 
414.  But  even  under  the  liberal  rule  thus  allowed,  the  assignee,  before 
he  is  accorded  the  protection  of  an  innocent  purchaser,  must  have  ob- 
tained "such  instrument  before  its  maturity,  by  giving  for  it  a  valuable 
consideration,  and  without  notice  of  any  discount  or  defense  against  it." 
Now  it  can  not  be  said  that  an  assignee  of  the  paper  from  Golden  can 
in  any  event  be  a  purchaser  without  notice  of  the  defense  of  King, 
should  he  be  held  liable  in  this  suit,  since  the  notes  themselves  are  in 
King^s  possession.  A  purchaser  can  not  shut  his  eyes  to  the  rights  of 
one  in  possession  of  the  property  assigned.  Common  prudence  and 
common  honesty  would  require  that  he  inquire  into  the  extent  of  the 
rights  evidenced  by  such  possession.  Sanger  v.  CoUum,  98  Texas,  162, 
11  Texas  Ct.  Rep.,  78. 

It  is  contended,  however,  that  the  transaction  between  Golden  and 
Lambeth  amounted  to  an  executory  contract  to  convey  the  notes  in 
question,  and  for  thfs  reason  the  judgment  of  the  trial  court  should  be 
aiirmed.  But  let  it  be  conceded  that  the  findings  show  an  executory 
contract  for  the  sale  of  the  notes  in  question,  it  nevertheless  does  not 
follow  that  the  garnishee  should  be  discharged.  We  understand  the  rule 
to  be  that  in  cases  of  mere  agreement  to  sell  in  the  future,  the  sale 
itself  is  not  actually  consummated;  the  title  does  not  pass,  but  the 
thing  bargained  remains  the  property  of  the  bargainer,  and  as  such  liable 
to  be  taken  in  attachment  or  garnishment  for  his  debts.  Tomlinson  v. 
Collins,  20  Conn.,  364;  Seymour  v.  O'Keefe,  44  Conn.,  128;  Bumell  v. 
Robertson,  10  111.,  282;  Taacks  v.  Schmidt,  18  Abbott's  Prac.  (N.  Y.), 
307;  Smith  v.  Whitfield,  67  Texas,  124;  Drake  on  Attach.,  par.  245a. 
Certainly  under  the  circumstances  of  this  case  Gtolden  had  not  lost  the 
control  of  or  dominion  over  the  notes  at  the  time  of  the  service  of  the 
writ  of  garnishment.  True,  they  were  in  King^s  hands  for  the  purpose 
of  being  delivered  to  Lambeth  upon  the  latter's  paying  to  him  the 
agreed  purchase  price,  but  there  is  nothing  to  indicate  that  Lambeth 
had  in  any  manner  agreed  to  such  deposit  with  King,  and  Golden  was 
therefore  entitled  at  any  time  prior  to  Lambeth's  acceptance  of  the  notes 
to  demand  and  receive  them  back.  We  do  not  think  appellant's  right  to 
judgment  against  the  garnishee  is  defeated  by  this  contract  of  sale.  At 
most  the  contract  is  only  an  agreement  that  Lambeth  should  at  a  future 
day  acquire  the  title  to  the  property,  but  can  not  in  any  sense  be  con- 
strued as  passing  the  title  in  praesenti.  The  general  rule  is  that  a 
specific  performance  of  a  contract  in  respect  to  personalty  will  not  be 
enforced  except  when  there  is  no  adequate  legal  remedy.     Saveiy  v. 
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Spence,  13  Ala.,  561;  Cowles  v.  Whiteman,  10  Conn.,  121;  Stuart  v. 
Pennis,  91  Va.,  688. 

No  reason  is  suggested  in  this  case  why  Lambeth^s  action  for  dam- 
ages for  breach  of  this  executory  contract  would  not  be  an  adequate  legal 
remedy.  Moreover,  it  can  hardly  be  said  that  Lambeth  is  now,  or 
can  hereafter  be,  in  a  position  to  invoke  the  equitable  powers  of  the 
court  to  decree  a  specific  performance,  inasmuch  as  he  has  in  no  way 
performed  his  contract,  nor  could  he  perform  under  such  circumstances 
as  to  be  without  notice  of  appellant's  rights  in  the  premises.  At  best 
the  courts  lend  little  encouragement  to  actions  for  the  specific  enforce- 
ment of  contracts  to  convey  choses  in  action.  Rollins  Inv.  Co.  v.  George, 
48  Fed.  Bep.,  776;  Wyatt  v.  Mayfield,  91  111.,  677;  First  Nat.  Bank  v. 
Day,  52  Iowa,  680;  Simon  v.  Wildt,  84  Ky.,  157;  Lochman  v.  Meehan, 
66  Hun,  635;  same  case,  142  N.  Y.,  666,  37  N.  E.  Rep.,  670;  Mossman 
V.  Schulter,  5  Ohio  Pec,  404.  So  that  it  appears  on  the  whole  case  that 
at  the  date  of  the  service  of  the  writ  of  garnishment  herein  the  ap'pellec 
was  indebted  to  the  judgment  debtor  Golden  in  a  sum  exceeding  appel- 
lant's demand,  not  yet  due,  it  is  true,  but  a  fixed,  certain  debt,  owing 
and  certain  to  become  due  at  an  ascertained  date,  represented  by  a  note 
negotiable  in  form,  yet  for  the  reasons  above  indicated  not  current  or 
liable  to  fall  into  the  hands  of  an  innocent  purchaser,  and  we  see  no 
valid  reason  why  judgment  should  not  be  entered  against  him  in  appel- 
lant's favor  for  the  amount  sued  for:  The  appellee,  having  his  notes  in 
his  own  possession,  is  in  a  position  to  protect  himself  from  all  risks,  and 
it  is  his  duty  to  do  so.  The  law  favors  the  diligent  in  the  prosecution 
of  their  rights,  and  no  reason  has  been  assigned,  nor  does  one  occur  to 
us  why  the  appellant  should  be  denied  the  fruits  of  his  diligence  in  this 
case.  Of  course  we  do  not  render  judgment  against  the  appellee  upon 
the  theory  that  the  notes  are  effects  in  his  hands,  for  under  the  decisions 
they  are  not;  but  rather  upon  the  ground  that  he  was  indebted  to  the 
defendant  in  garnishment  at  the  date  of  the  service  of  the  writ. 

Upon  the  trial  court's  findings  of  fact  it  is  ordered  that  judgment  be 
here  rendered  for  the  appellant,  C.  R.  Hutcheson,  against  the  garnishee, 
Harry  Tom  King,  for  the  amount  of  his  debt,  together  with  interest, 
but  that  execution  thereon  be  stayed  until  February  13,  1905,  when 
he  may  have  his  execution  therefor,  not  to  exceed  the  amount  due  on 
the  garnishee's  note  maturing  on  that  day;  and  for  any  balance  remain- 
ing unsatisfied  on  this  judgment  he  may' have  his  execution  on  Febru- 
ary 13,  1906.  Marble  Falls  Ferry  Co.  v.  Spitler,  7  Texas  Civ.  App., 
S2,  25  S.  W.  Rep.,  985. 

Reversed  and  rendered. 
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Texas  &  Pacific  Railway  Company  v.  G.'W.  Storey. 

Decided  Npvember  12,  1904. 

l.~Carrier  of  Paisengen—Kegliffence— Willful  Act  of  Fellow  Passenger. 

Where  a  passenger  receives  an  injury  through  the  willful  act  of  a  fellow 
passenger,  the  carrier  is  liable  only  when,  by  the  exercise  of  the  requisite  high 
degree  of  care,  such  act,  in  view  of  all  the  circumstances,  might  have  been 
reasonably  anticipated  or  foreseen  and  prevented. 

2.<^3a]ne— Unforeseen  Act  of  Dmnken  Passenger. 

Plaintiff's  wife  was  injured  by  reason  of  a  collision  brought  about  by  the 
act  of  a  drunken  passenger  in  purposely  uncoupling  the  car  in  which  she  was 
riding  from  the  other  part  of  the  train.  The  passenger  had  been  on  the  train 
but  a  short  time,  was  not  boisterous,  and  prior  to  the  uncoupling  had  done 
nothing  that  indicated  his  drunken  condition.  The  conductor  had  not  reached 
him  in  taking  up  tickets,  and  no  employe  of  the  company  had  observed  him, 
the  brakeman  being  in  another  car  looking  after  the  fires.  Held,  that  a  recovery 
against  the  railway  company  was  not  authorized  by  the  facts. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  before  Hon. 
T.  D.  Montrose. 

T.  J.  Freeman  and  Head  &  Dillurd,  for  appellant. — 1.  The  undis- 
puted evidence  did  show  that  the  cars  were  uncoupled,  and  the  collision 
which  caused  Mrs.  Store/s  injuries  was  caused,  by  the  wilful  act  of 
a  third  person,  who  was  a  fellow-passenger  of  plaintiff,  and  there  was 
no  sufficient  evidence  to  render  defendant  liable  to  plaintiff  therefor. 
Railway  v.  Storey  (this  case  on  former  appeal),  68  S.  W.  Eep.,  534; 
Prokop  V.  Eailway,  34  Texas  Civ.  App.,  520;  Railway  v.  Long,  36  S. 
W.  Rep.,  485;  Dumas  v.  Railway,  43  S.  W.  Rep.,  908;  Railway  v. 
Phillips,  69  S.  W.  Rep.,  994. 

2.  Where  the  evidence  is  undisputed,  as  in  this  case.  Railway  v.  Bing- 
ham, 90  Texas,  223;  Scale  v.  Railway,  65  Texas,  274;  Railway  v.  Nedy, 
60  S.  W.  Rep.,  282;  Railway  v.  Neely,  72  S.  W.  Rep.,  159;  8  A.  &  E. 
Ency.  L.  (2d  ed.),  580. 

Dudley  &  Sturgeon,  for  appellee. — 1.  The  duty  of  railroads  carrying 
passengers  requires  such  a  high  degree  of  foresight  as  to  possible  dan- 
gers, and  such  a  high  degree  of  prudence  in  guarding  against  them  as 
would  be  used  by  a  very  cautipus,  prudent  and  competent  person  under 
similar  circumstances.  Dallas  Ry.  Co.  v.  Randolph,  8  Texas  Civ.  App., 
213;  Gallagher  v.  Bowie,  66  Texas,  266;  Railway  v.  Halloren,  53  Texas, 
53;  Railway  v.  Welch,  86  Texas,  203;  H.  &  T.  C.  Ry.  Co.  v.  George, 
60  S.  W.  Rep.,  213 ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Rogers,  60  S.  W.  Rep., 
61.  And  this  rule  applies  to  all  the  means  and  measures  of  safety  which 
the  passenger  of  necessity  must  entrust  to  the  carrier  (Texas  &  P.  Ry. 
Co.  V.  Miller,  79  Texas,  78),  as  well  as  protection  from  the  wrongful 
and  negligent  acts  of  other  passengers  in  reference  to  and  affecting  such 
means  of  safety  so  entrusted  to  the  carrier  as  could  have  been  antici- 
pated as  possible  to  occur  in  view  of  all  the  circumstances,  and  of  the 
number  and  character  of  the  persons  on  board  the  train.  Railway  Co. 
V.  Pillow,  76  Pa.  State,  510;  West  Memphis  Packet  Co.  v.  White,  41 
S.  W.  Rep.,  583  (directly  in  point) ;  Flint  v.  Transportation  Co.,  6 
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Blatchf  158;  Fed.  Case  No.  4873,  Id.  34  Conn.,  654,  13  Wall.  3;  God- 
dard  v.  Railway  Co.,  57  Me.,  202;  Stewart  v.  Railway  Co.,' 90  N.  Y., 
588;  Railway  Co.  v.  Burk,  53  Miss.,  200;  Pittsburg  v.  Hinds,  53  Pa. 
St.,  512;  Carpenter  v.  Railroad  Co.,  97  N.  Y.,  494;  Galloway  v.  Rail- 
road Co.  (Minn.),  57  N.  W.  Rep.,  1058;  Simmons  v.  Steamboat  Co.,  97 
Mass.,  361 ;  2  Wood's  Railway  Law,  1178 ;  Thomp.  on  Car.,  p.  303,  sec.  4. 
2.  To  constitute  an  act  of  negligence,  the  proximate  cause,  it  need 
not  be  the  sole  cause.  If  it  be  a  concurring  cause,  such  as  might  reason- 
ably have  been  contemplated  as  involving  the  result  under  the  attending 
circumstances,  it  will  be  held  a  proximate  cause  of  the  injury.  Gonzales 
V.  City  of  Galveston,  84  Texas,  3 ;  Jones  v.  Gage,  61  Texas,  363 ;  Eames 
V.  Railway  Co.,  63  Texas,  664;  Seale  v.  Railway  Co.,  65  Texas,  277; 
Texas  &  P.  Ry.  Co.  v.  Bingham,  90  Texas,  223;  Waters-Pierce  Oil  Co. 
V.  Doris,  60  S.  W.  Rep.,  453 ;  San  Antonio  Gas  Co.  v.  Spegle,  60  S.  W. 
Rep.,  884;  Smith  v.  Railway  Co.,  58  S.  W.  Rep.,  151.  And  the  proxim- 
ate  cause  of  an  injury  is  a  question  for  the  jury.  Johnson  v.  Railway 
Co.,  2  Texas  Civ.  App.,  142,  21  S.  W.  Rep.,  274,  and  the  authorities 
cited  above. 

TALBOT,  Associate  Justice. — G.  W.  Storey  brought  this  suit  to 
recover  damages  for  personal  injuries  sustained  by  his  wife,  Sarah  A. 
Storey,  in  an  accident  which  occurred  while  she  was  a  passenger  on  one 
of  the  appellant^s  passenger  trains.  A  jury  trial  January  7,  1904,  re- 
dulted  in  a  verdict  and  judgment  against  appellant  for  the  sum  of  $160, 
and  the  case  is  before  us  on  appeal. 

On  December  20,  1900,  Mrs.  Storey  was  a  passenger  on  an  excursion 
train  en  route  from  Enloe,  Texas,  to  Huntsville,  Ala.  The  car  in  which 
she  was  riding  was  carried  from  Enloe  to  Paris,  Texas,  by  the  Texas 
Midland  Railway,  and  there  attached  to  a  train  of  the  Texas  &  Pacific 
Railway  Company,  said  car  being  the  rear  coach  of  said  train.  This 
train  left  Paris,  and  when  about  nine  miles  distant  therefrom,  and  while 
being  run  at  the  rate  of  twenty-five  or  thirty  miles  per  hour,  a  drunken 
passenger  by  the  name  of  Oliver  recklessly  and  in  total  disregard  of  the 
lives  of  the  fellow  passengers,  uncoupled  the  car  in  which  Mrs.  Storey 
was  riding  from  the  other  portion  of  the  train.  The  train  consisted  of 
the  engine  and  twelve  coaches,  and  the  separation  of  the  car  in  which 
Mrs.  Storey  was  seated  from  the  rest  of  the  train  caused  the  air  brakes 
to  set  automatically  on  the  car  detached  and  also  on  the  main  part  of 
the  train.  The  part  of  the  train  that  remained  connected  to  the  engine, 
however,  stopped  sooner  than  did  the  coach  which  had  been  cut  loose, 
and  said  coach  ran  against  the  cars  ahead  of  it.  The  shock  of  the  col- 
lision threw  Mrs.  Storey  against  a  seat  and  injured  her. 

It  is  sought  to  hold  appellant  liable  on  the  ground  that  it  was  guilty 
of  negligence  in  not  anticipating  and  preventing  the  willful  and  unlaw- 
ful act  of  the  passenger  which  occasioned  Mrs.  Storey's  injuries;  that 
the  air  brake  on  the  coach  in  which  she  was  riding  was  defective,  other- 
wise it  would  have  been  stopped  by  automatic  action  thereof  before  it 
collided  with  the  main  part  of  the  train;  that  the  hand  brake  on  said 
coach  was  defective  and  there  was  no  brakeman  on  said  coach. 

The  case  was  submitted  to  the  jury  on  a  general  charge  and  several 
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special  charges,  ^nd  in  no  event  were  they  authorized  to  return  a  verdict 
in  favor  of  the  plaintiflE  unless  they  believed  from  the  evidence  that 
appellant  ought  to  have  anticipated  and  foreseen  that  some  such  person 
as  the  drunken  passenger,  by  the  same  wrongful  act,  would  bring  about 
the  accident  which  resulted  in  the  injuries  to  appellee^s  wife. 

No  complaint  is  urged  to  the  form  or  construction  of  the  court's  charge, 
but  at  the  conclusion  of  the  evidence  appellant  requested  the  court  to 
instruct  the  jury  as  follows :  "The  evidence  in  this  case  is  not  sufficient 
to  authorize  you  to  find  that  the  defendant  was  guilty  of  negligence  in 
not  anticipating  and  preventing  the  cars  from  being  uncoupled  by  the 
person  who  uncoupled  them.'* 

This  charge  was  in  effect  an  instruction  to  return  a  verdict  for  appel- 
lant because  the  evidence  was  insufficient  to  warrant  or  support  a  finding 
in  favor  of  appellee,  and  is  the  basis  of  appellant's  ninth  assignment  of 
error.  Appellant,  by  its  fifth  assignment,  also  complains  that  the  evi- 
dence was  insufficient  to  justify  a  verdict  for  appellee,  and  these  assign- 
ments present  the  controlling  question,  we  think,  and  the  only  one  for 
our  determination.  In  the  opinion  of  this  court  on  the  former  appeal 
of  this  case,  it  was  said:  "The  company  was  not  negligent  in  having 
the  air  brake  in  such  condition,  unless  it  should  have  foreseen  that  a 
necessity  might  arise  for  having  the  same  in  more  perfect  condition. 
Such  necessity  could  only  be  created  by  the  unauthorized  act  of  a 
stranger,  and  if  there  was  no  reason  to  apprehend  such  an  act,  negligence 
could  not  be  predicated  on  the  condition  of  the  air  brake/'  29  Texas 
Civ.  App.,  483,  68  S.  W.  Rep.,  534. 

It  is  well  understood  that  t.  common  carrier  of  passengers,  in  the 
performance  of  its  duties  respecting  the  safety  of  the  passenger,  is  re- 
quired to  use  a  very  high  degree  of  care  and  watchfulness.  As  applied 
to  railway  companies  in  this  State  it  has  been  held  that  such  "companies 
are  bound  to  exercise,  for  the  safe  transportation  of  their  passengers, 
that  high  degree  of  care  and  prudence  that  very  cautious  and  prudent 
persons  would  exercise  under  the  circumstances  of  the  situation.  In- 
cident to  this  duty  their  agents  are  authorized  to  use  all  necessary  power 
and  means  to  eject  from  their  carriages  or  means  of  conveyance  anyone 
whose  conduct  is  such  as  to  endanger  the  safety  or  interfere  with  the 
reasonable  comfort  or  convenience  of  the  other  passengers.  ...  If 
this  duty  is  neglected,  without  good  cause,  and  a  passenger  receives  in- 
jury which  might  have  been  reasonably  anticipated  or  naturally  expected 
from  one  who  is  improperly  received  or  permitted  to  continue  as  a 
passenger,  the  carrier  is  responsible.'' 

The  carrier,  however,  is  not  an  insurer  of  the  safety  of  the  passenger 
and  liable  at  all  hazards.  If  a  passenger  receives  an  injury  through 
the  willful  act  of  his  fellow  passenger,  the  carrier  is  liable  only  when, 
by  the  exercise  of  the  degree  of  care  stated,  such  act,  in  view  of  all  the 
circumstances,  might  have  been  reasonably  anticipated  or  foreseen  and 
prevented.  Galveston  H.  &  S.  A.  Ry.  Co.  v.  Long,  13  Texas  Civ.  App., 
664;  Putnam  v.  Railway  Co.,  55  N.  Y.,  108;  Pittsburg  P.  W.  &  C- 
R.  Co.  V.  Hinds,  63  Pa.  St.  R.,  512;  International  &  G.  N.  R.  Co.  v. 
Williams,  20  Texas  Civ.  App.,  687,  60  S.  W.  Rep.,  732. 

The  uncontroverted  evidence  shows  that  at  the  time  the  passenger. 
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Oliver,  uncoupled  the  cars,  which  resulted  in  Mrs.  Storey^s  injuries, 
no  employe  of  appellant  was  in  the  car  in  which  she  was  seated,  or  had 
any  knowledge  whatever  that  Oliver  contemplated  or  was  likely  to  do 
an  act  so  inconceivable  and  dangerous  to  the  lives  of  his  fellow  pas- 
sengers. The  conductor  at  the  time  was  engaged  in  collecting  fares 
or  tickets  from  passengers  in  another  car,  and  the  brakeman  under  his 
direction  was  making  or  looking  after  fires  in  the  front  part  of  the 
train.  The  train,  since  leaving  Paris,  the  place  where  Oliver  evidently 
boarded  it,  had  not  traveled  the  distance  of  more  than  nine  miles  and  the 
time  required  to  make  the  run  was  about  twenty  minutes.  The  conduc- 
tor began  the  collection  of  tickets  in  the  front  end  of  the  train  and 
was  proceeding,  in  the  performance  of  his  duty,  towards  the  rear  car 
in  which  Mrs.  Storey  was  riding,  and  had  only  reached  the  fifth  car,  in 
advance  of  the  one  she  was  in,  when  the  separation  of  the  train  occurred. 
He  had  been  engaged  in  taking  up  tickets  from  the  time  the  train  left 
Paris  until  the  collision  between  the  detached  car  and  the  other  part  of 
the  train  happened.  Before  this  occurred  he  had  not  seen  any  drunken 
man  about  the  rear  car,  and  no  one  had  informed  him  that  such  a  man 
was  on  that  car.^  Nor  was  it  shown  that  any  other  person  on  the  train 
was  intoxicated.  Oliver  had  not  been  boisterous  or  rude  to  the  other 
passengers,  and  in  no  way,  so  far  as  the  testimony  shows,  demeaned 
himself  in  such  manner  as  to  incur  their  displeasure  or  threaten  inter- 
ference with  their  comfort,  or  injury  to  their  persons,  until  almost  at 
the  very  instant  the  cars  were  uncoupled,  unless  it  can  be  said  his  bare 
presence  in  an  intoxicated  condition  endangered  their  safety.  That  this 
does  not  necessarily  follow  to  such  an  extent  as  to  place  a  person  of  or- 
dinary care  and  prudence,  occupying  the  position  of  conductor  of  a  train, 
on  notice  that  interference  with  or  danger  to  other  passengers  was  rea- 
sonably to  be  apprehended,  and  the  expulsion  of  the  intoxicated  passenger 
authorized,  is  affirmed,  as  we  understand  them,  by  the  cases  of  Putnam 
V.  Eailway  Co.  and  Railway  Co.  v.  Long,  supra. 

In  the  first  case  cited  it  is  said,  in  eflEect,  that  so  long  as  the  intoxicated 
passenger  remains  quiet  and  does  not,  by  offensive  language  or  threat- 
ening conduct,  molest  the  other  passengers,  there  is  nothing  to  indicate 
to  the  conductor  that  his  presence  is  a  menace  to  the  passengers  or  that 
harm  to  anyone  may  be  expected  from  him.  In  each  of  those  cases  the 
conductor  had  seen,  talked  with  and  knew  the  condition  of  the  offending 
passenger.  In  the  case  before  us  it  does  not  appear  that  the  conductor 
or  any  other  employe  of  the  railway  company  saw  Oliver  at  Paris  before 
the  train  started,  or  knew  that  he  was  on  the  train  until  after  the  acci- 
dent. Sufficient  time  had  not  elapsed  from  the  starting  of  the  train 
to  the  time  of  the  collision  for  the  conductor,  in  the  exercise  of  the 
diligence  required  of  him  in  the  proper  discharge  of  his  duties,  to  have 
reached  the  rear  car  where  the  wrongful  act  was  done  which  resulted  in 
Mrs.  Storey's  injury,  and  tohave  prevented  it.  Nor  does  it  appear  that 
appellant  is  chargeable  with  negligence  on  account  of  thfe  failure  of  any 
other  servant  to  discover  the  presence  of  Oliver  and  prevent  the  collision. 
Or,  if  it  be  conceded  that  appellant's  employes  in  charge  of  the  train 
in  question  failed  to  exercise  that  degree  of  care  and  diligence  required 
of  them,  to  ascertain  the  presence  of  Oliver  on  the  train  and  his  intoxi- 
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cated  condition,  and  that  the  case  should  be  treated  as  though  they 
actually  knew  of  such  presence  and  condition,  yet  there  is  no  evidence,  in 
the  sense  that  a  mere  scintilla  is  no  evidence,  to  authorize  the  conclu- 
sion that  if  appellant  had  exercised  the  utmost  vigilance  and  foresight  in 
guarding  its  passengers  against  violence,  the  act  committed  by  Oliver 
might  have  been  by  it  reasonably  anticipated  and  prevented.  With  prac- 
tically but  an  instanf  8  warning,  he  pulled  the  lever  and  uncoupled  the 
cars.  It  is  true  one  witness  says  she  saw  "the  man  working  at  the  lever 
for  about  ten  minutes/'  but  we  regard  this  as  unimportant.  His  pur- 
pose was  not  indicated  or  made  manifest  until  the  expression  was  used, 
"I'll  cut  the  damn  thing  loose."  Immediately  upon  the  uttering  of  these 
words,  according  to  the  uncontroverted  evidence,  he  raised  the  lever  and 
the  cars  separated.  So  wanton  was  this  act,  and  such  a  reckless  disre- 
gard of  human  life  involved  in  it,  that  surely  no  one  could  have  fore- 
seen or  anticipated  it.  That  dire  consequences  to  the  passengers  might 
be  expected  to  result  from  such  an  act  is  most  natural  and  reasonable; 
but  there  was  nothing  in  the  conduct  of  Oliver,  until  too  late  for  any  one 
of  appellant's  employes,  had  he  been  in  the  car,  to  have  prevented  it,  to 
suggest  to  the  most  vigilant,  careful  and  discerning  servant  that  an  act 
so  fraught  with  probable  danger  to  the  actor's  own  life  and  to  the  lives 
of  his  fellow  passengers,  would  be  committed.  Oliver  was  not  so  drunk 
that  he  was  incapable  of  contemplating  the  nature  and  probable  conse- 
quences of  his  act,  and  was  not  so  drunk  that  by  reason  thereof  alone 
he  was  dangerous  to  the  other  passengers.  The  appellant,  under  the  cir- 
cumstances, could  not  have  foreseen  that  some  such  person  as  Oliver 
would  have  acted  as  he  did  and  brought  about  the  accident. 

In  the  case  of  the  International  &  G.  N.  Ey.  Co.  v.  Williams,  supra, 
which  has  been  cited  by  appellee,  the  court  says:  "Appellant  is  not 
held  responsible  for  the  negligence  of  the  other  passenger,  which  it  had 
no  opportunity  to  anticipate  and  prevent ;"  but  it  aflfirmed  the  case  on 
the  ground  that  the  railway  company  was  guilty  of  negligence  in  over- 
crowding its  cars,  which  obliged  the  injured  passenger  to  ride  on  the 
platform  from  which  he  was  pushed  off  by  other  passengers  engaged 
either  in  a  playful  scuffle  or  an  altercation.  It  was  held  that  the  casualty 
in  that  case  was  the  proximate  result  of  the  company's  negligence  and  one 
that  it  might  reasonably  have  foreseen,  though  it  could  not  have  fore- 
seen the  particular  circumstance.  The  facts  in  that  case  are  dissimilar 
to  the  facts  in  the  case  which  we  have  in  hand,  and  the  holding  there 
is  not  in  conflict  with  the  ruling  here  made. 

The  evidence  is  insufficient  to  authorize  a  recovery  against  appellant, 
and  a  verdict  should  have  been  instructed  in  its  favor.  It  appears  that 
the  case  has  been  fully  developed,  and  hence  there  is  no  probability  of 
its  being  strengthened  for  appellee  on  another  trial.  For  the  reasons 
indicated,  the  judgment  of  the  court  below  is  reversed  and  judgment 
here  rendered  for  appellant. 

Reversed  and  rendered. 

ADDITIONAL  CONCLUSIONS  OP  FACT. 

Appellee  has  filed  a  motion  for  additional  conclusions  of  fact  and 
in  addition  to  those  stated  in  the  opinion  we  filed  the  following: 
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1.  An  ordinary  passenger  train  on  appellants  line  of  railroad  on 
which  the  accident  occurred  was  usually  composed'  of  four  passenger 
coaches  and  one  baggage  car ;  whenever  a  chair  car  is  among  the  coaches 
of  such  train  it  is  manned  by  four  trainmen,  namely,  a  conductor,  bag- 
gageman, brakeman  and  chair  car  porter.  In  the  absence  of  a  chair 
car  there  is  no  porter.  The  train  on  which  appellee's  wife  was  injured 
consisted  of  one  baggage  car  and  eleven  passenger  coaches,  but  no  chair 
car.  All  the  passenger  coaches  were  full  of  passengers,  and  the  trainmen 
were  a  conductor,  brakeman  and  baggageman. 

2.  The  car  in  which  Mrs.  Storey  was  riding  was  a  Southern  car,  and 
was  the  rear  coach  of  the  train,  and  at  the  time  of  the  accident  there 
was  no  trainman  in  that  coach.  This  car  was  provided  with  what  is 
called  a  "Janie^*  automatic  coupler,  which  is  uncoupled  by  means  of  a 
lever.  The  lever  is  not  fastened  or  locked,  and  the  car  could  be  uncoupled 
and  detached  from  the  other  part  of  the  train  by  raising  the  lever  and 
turning  it  around.  This  car  was  not  fastened  to  the  other  coach  with 
stay-chains,  but  solely  by  the  coupler.  There  were  chains  on  all  the 
Texas  &  Pacific  coaches,  and  all  the  Texas  &  Pacific  coaches  that  have 
this  same  kind  of  couplers  have  on  either  side  of  it  two  chains  that 
fasten  the  coaches  together.  That  is  usual  for  passenger  coaches.  The 
coach  in  which  Mrs.  Storey  was  riding  did  not  have  any.  These  chains 
are  called  stay-chains. 

3.  If  the  airbrakes  are  in  proper  working  order  on  a  train  of  the 
character  in  question,  and  the  rear  car  is  detached,  the  brakes  are  set 
automatically  by  the  air  on  the  main  part  of  the  train  and  also  on  the 
detached  car.  They  were  so  set  by  reason  of  the  parting  of  the  train  on 
this  occasion. 

That  part  of  the  train  which  has  most  brakage  power,  and  to  which 
the  engine  is  attached,  in  such  case,  should  stop  sooner  than  the  other, 
and  it  so  occurred  in  this  instance.  How  far  either  will  run  after  the 
brakes  are  so  applied  is  so  dependent  upon  the  grade  of  the  track,  the 
speed  of  the  train,  etc.,  that  it  can  not  be  definitely  told.  The  testi- 
mony varies  as  to  the  distance'  the  car  in  which  Mrs.  Storey  was  riding 
ran  in  this  instance  after  being  detached,  but  we  conclude  it  was  not 
over  200  feet  before  coming  in  collision  with  the  other  portion  of  the 
train  which  had  stopped. 

4.  In  addition  to  the  airbrakes  there  was  a  handbrake  attachment 
on  the  car  detached.  After  it  was  uncoupled  a  passenger  turned  the 
handbrake,  but  it  seemed  to  have  no  effect,  and  the  car  ran  on  striking 
the  train,  which  had  stopped.  When  the  train  left  Paris  all  the  brakes 
were  in  good  working  order  and  would  set  the  brakes  when  the  air  was 
applied.  If  the  air  goes  out  from  the  train  line,  whether  caused  by  the 
breaking  of  the  train  in  two  or  the  bursting  of  the  pipes,  it  will  set  all 
the  brakes,  and  if  the  brakes  set,  the  use  of  the  handbrake  will  have  no 
effect  whatever. 

5.  The  conductor  saw  several  parties  standing  on  the  platform  of 
some  of  the  cars  in  the  front  part  of  the  train,  and  it  was  against  the 
rules  of  the  company  for  them  to  do  so.  He  did  not  see  them  working 
or  doing  anything  about  the  brakes.    He  did  not  see  anyone  on  or  about 
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the  platforms  between  the  car  in  which  Mrs.  Storey  was  riding  and  the 
one  to  which  it  was  attached. 

6.  We  further  find  that  it  incontrovertibly  appeared  that  the  equip- 
ment of  the  train  was  sufficient  for  its  safe  operation ;  that  the  coupling 
appliances  provided  were  sufficient  to  safely  and  securely  hold  the  train 
together,  and  but  for  the  intervening  act  of  the  drunken  passenger  in 
uncoupling  the  cars  the  accident  would  not  have  occurred. 

7.  The  proximate  cause,  as  shown  by  the  undisputed  evidence,  of  Mrs. 
Store/s  injuries  was  the  wanton  act  of  the  drunken  passenger  in  uncoup- 
ling the  car,  and  not  the  failure  to  have  the  car  fastened  to  the  other 
car  by  stay-chains,  or  because  of  any  defect  in  the  brakes. 

Writ  of  error  refused. 


Henry  Wilkins  et  al.  v.  J.  A.  Clawson  et  al.  . 

Decided  November  15,  1904. 

1. — ^Boundaries — Locative  GaU — ^Amblsrnlty. 

The  field  notes  of  a  survey  called  to  begin  on  the  north  line  of  the  N. 
survey  and  to  cross  a  bayou  at  3008  varas  N.  80  £.  therefrom;  the  N.  sur- 
vey extended  only  1169  varas  S.  80  W.  from  the  bayou;  how  such  ambiguity  could 
be  explained  and  the  b^inning  comer  located  was  a  question  of  fact  for  the  jury 
depending  on  the  whole  evidence;  and  it  was  error  to  charge  the  jury  that  they 
must  locate  the  beginning  comer  in  the  north  line  of  the  N.  survey  within  1169 
varas  west  of  the  bayou. 

8.«8ame— Locative  and  Subordinate  Calls. 

A  call  for  a  beginning  comer  in  the  north  line  of  another  survey  which 
can  be  located  with  certainty,  though  locative  in  the  sense  that  it  ties  the 
two  surveys  together,  does  not  necessarily  render  subordinate  a  call  for  course 
and  distance  east  therefrom  to  a  natural  landmark  which  would  give  a  begin- 
ning point  west  of  the  north  line  of  the  survey  called  for. 

8.— Field  Notes— Translation— Archives. 

The  original  English  field  notes  and  the  map  prepared  by  the  surveyor  who 
located  the  survey  are  a  part  of  the  original  title  and  may  be  considered,  to- 
gether with  the  translated  field  notes  embodied  in  the  grant,  for  the  purpose  of 
identifying  and  fixing  the  location  of  the  survey. 

4.— Estoppel— General  Verdict. 

A  general  verdict  for  all  the  defendants  can  not  be  held  to  find  in  favor 
of  one  of  them  on  an  issue  of  estoppel  pleaded  by  him  alone  and  which  the 
evidence  could  not  be  held,  as  matter  of  law,  to  have  conclusively  established. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

e7.  W.  Campbell,  for  appellants. 

0.  H.  Pendarvis,  for  appellees. 

PLEASANTS,  Associate  Justice. — ^This  is  an  action  of  trespass 
to  try  title  brought  by  plaintiff  in  error  against  the  defendants  in 
error  to  recover  a  portion  of  the  Hugh  Morgan  survey,  which  survey  is 
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alleged  in  the  petition  to  be  situated  partly  in  Harris  and  partly  in 
Liberty  County.  The  only  issue  in  the  case  is  as  to  the  true  location 
of  the  Morgan  survey. 

Plaintiff  claims  that  the  southwest  comer  of  this  survey  is  at  a  point 
S.  80  W.  3008  varas  from  the  intersection  of  the  west  bank  of  Cedar 
Bayou  with  the  north  line  of  the  Hannah  Nash  survey,  and  that  the 
west  lines  of  the  Morgan  runs  from  said  point  N.  10  W.  6036  varas. 

The  defendants  claim  that  the  southwest  comer  of  the  Morgan  is 
at  the  intersection  of  the  north  line  of  the  Hannah  Nash  survey  and 
the  west  bank  of  Cedar  Bayou,  and  that  the  west  line  of  the  Morgan 
runs  from  said  point  on  the  west  bank  of  the  bayou  N.  10  W.  5000 
varas. 

The  land  claimed  by  plaintiff  is  thns  described  by  metes  and  bounds 
in  his  petition :  "Beginning  at  a  stake  in  the  prairie  near  fence,  which 
stake  is  painted  white  and  marked  N.  W.  H.  M.  on  one  side  and  marked 
S.  W.  L.  L.  on  the  other  side,  and  is  the  northwest  comer  of  the  Hugh 
Morgan  league,  and  the  southwest  comer  of  the  L.  Latham  original 
survey;  thence  north  80  degrees  east,  on  the  north  line  of  the  Hugh 
Morgan  league  (which  is  the  south  line  of  the  L.  Latham  survey),  5000 
varas  to  a  stake  in  the  prairie  near  comer  of  fence,  the  northeast  comer 
of  the  Hugh  Morgan  league  (crossing  Cedar  Bayou  at  about  3100 
varas) ;  thence  south  10  degrees  east,  on  the  east  line  of  said  Hugh 
Morgan  league,  3626  varas  to  a  stake  in  said  line,  1374  varas  from  the 
southeast  comer  of  said  league;  thence  south  80  degrees  west,  parallel 
with  the  south  line  of  said  league,  6000  varas  to  the  west  line  of  said 
league,  a  stake  for  comer,  1374  varas  from  southwest  comer  of  said 
league;  thence  north  10  degrees  west,  with  the  west  line  of  said  league 
to  the  place  of  beginning,  containing  3211  acres  of  land.*' 

That  portion  of  the  land  described  in  the  petitionHying  between  the 
west  line  of  the  Morgan  as  claimed  by  plaintiff  and  said  line  as  claimed 
by  the  defendants  is  covered  by  surveys  junior  in  location  to  the  Morgan, 
and  defendants  have  title  to  the  several  portions  of  said  junior  surveys 
claimed  by  them  respectively  if  said  surveys  are  not  located  within  the 
boundaries  of  the  Morgan  grant. 

Plaintiff  has  title  to  all  of  the  land  described  in  his  petition  which  is 
within  the  boundaries  of  the  Morgan  grant,  except  several  small  tracts 
to  which  it  is  admitted  some  of  the  defendants  have  title  by  limitation. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  the  defendants  for  all  of  the  land  claimed  by  them,  and  plain- 
tiff recovered  only  that  portion  of  the  land  described  in  his  petition  to 
which  defendants  disclaimed  title. 

The  plaintiff  put  in  evidence  npon  the  trial  a  certified  translated 
copy  of  the  original  grant  of  one  league  of  land  to  Hugh  Morgan.  The 
grant  is  to  Hugh  Morgan  as  a  colonist  under  Joseph  Vehlein,  and  is 
dated  May  20,  1835.  The  decree  instmcts  the  surveyor  "Citizen  Arthur 
Henri''  to  cause  a  survey  to  be  made  of  the  league  of  land  that  Morgan 
may  point  out,  provided  it  be  entirely  vacant;  and  further  directs  that 
he  examine  the  field  notes  which  are  to  be  translated. 

The  description  of  the  land  and  the  field  notes  as  translated  from 
the  grant -are  as  follows:    ^^he  tract  surveyed  to  the  colonist  Hugh 
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Morgan  begins  in  the  north  line  of  the  survey  of  Mrs.  Nash's,  west  of 
Cedar  Bayou,  the  first  comer  of  this  survey  was  formed  in  the  above 
mentioned  line  raising  a  mound  of  earth  around  a  stake,  from  which  to 
the  north  80  degrees  east  there  were  measured  6000  varas,  and  the  sec- 
ond corner  was  formed  in  a  prairie,  a  mound  of  earth  around  a  stake, 
from  which  on  the  course  to  the  north  10  degrees  west  there  were  meas- 
ured 5000  varas,  and  the  third  corner  was  formed  in  a  prairie,  a  mound 
of  earth  around  a  stake,  from  which  on  the  course  to  the  south  80  de- 
grees west  there  was  measured  5000  varas,  and  the  fourth  and  last  corner 
was  formed  in  a  prairie,  raising  a  mound  of  earth  around  a  stake.  Prom 
there  to  the  south  there  were  measured  4989.5  varas  until  closing  on  the 
beginning  corner  of  this  survey.  Of  the  aforesaid  tracts  6  labors  belong 
to  the  class  of  arable  land  and  the  remaining  19  of  that  of  pasture.  Its 
configuration  being  that  which  in  duplicate  I  inclose  to  you.  Nacog- 
doches, August  30,  1835.  (Signed)  Arthur  Henri,  Surveyor;  Joseph 
Carriere,  Translator.'* 

The  title  was  formally  extended  on  August  30,  18S'6,  as  follows :  "In 
the  name  of  the  state,  I  concede  to,  confer  upon  and  put  aforesaid 
Hugh  Morgan  in  real  and  personal  possession  of  one  league  of  land, 
situated  on  the  north  line  of  the  Lady  Sarah  Nash's,  west  of  Cedar 
Bayou,  whose  boundaries  are  defined  in  the  map  and  notes  of  survey 
returned  by  the  surveyor.  Citizen  Arthur  Henri,  as  is  seen  iji  this  title." 

In  connection  with  this  grant  plaintiff  introduced  a  certified  copy 
of  the  original  English  field  notes  upon  which  the  grant  was  extended 
and  which  were  required  to  be  translated  into  Spanish  and  embodied  in 
the  grant.  Plaintiff  also  introduced  a  certified  copy  of  the  map  or 
plat  of  the  Hugh  Morgan  survey  made  by  Arthur  Henri  for  the  pur- 
pose of  being  attached  to  the  title  of  said  survey.  The  English  field 
notes  and  the  map  above  referred  to  are  archives  of  the  General  Land 
Office  and  the  copies  introduced  in  evidence  are  properly  certified. 
This  map  shows  that  the  Morgan  survey  lies  across  a  stream  which  runs 
from  north  to  south  entirely  through  the  survey  near  its  cepter.  The 
English  field  notes  are  as  follows : 

"Field  notes  of  a  league  of  land  surveyed  for  Hugh  Morgan  on  Cedar 
Bayou.  Beginning  on  the  west  side  of  Cedar  Bayou,  and  on  the  north 
line  of  a  league  survey  for  Mrs.  Nash,  mound  and  stake;  thence  with 
said  line  north  80  east,  500  varas : 

"3008  varas  across  Cedar  Bayou  at  the  edge  of  the  prairie,  the  bayou 
is  11  varas  wide,  bears  S.  9  E. ; 

"5000  varas  mound  in  the  prairie ;  thence  N.  10  W. ; 

"5000  varas  mound  in  the  prairie;  thence  S.  80  W.; 

"980  varas  to  the  timber; 

"1880  varas  Cedar  Bayou  8  varas  wide,  bears  S.  20  W. ; 

"3400  varas  prairie; 

"5000  varas  mound  in  the  prairie,  4th  comer,  oak,  cedar,  ash  and 
pine  timber.  Undergrowth,  Spanish  mulberry  and  palmetto.  Land 
sterile.    Thence  on  random  line  S.  10  E. ; 

"4989.5  varas  to  the  place  of  beginning,  containing  one  league  of 
about  six  labors  of  farming  and  the  balance  pasture  land. 

"August  1,  1835.    S.  C.  Hiroms.    Notes  senC' 
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The  location  of  the  Hannah  Nash  survey  is  not  questioned.  The 
northwest  comer  of  that  survey  is  in  the  prairie  and  unmarked,  but 
as  fixed  by  calls  for  course  and  distance  is  S.  80  W.  1169  varas  from 
the  west  bank  of  Cedar  Bayou.  The  north  line  of  said  survey  runs 
from  said  corner  N.  80  30  W.  7575  varas. 

As  a  circumstance  tending  to  show  the  true  location  of  the  Hugh  Mor- 
gan survey  plaintiff  also  introduced  in  evidence  the  field  notes  of  a 
survey  made  for  L.  Latham  a  few  weeks  after  the  Morgan  survey  was 
made.  These  surveys  were  made  by  the  same  surveyor  and  the  field 
notes  of  the  Latham  call  for  the  northwest  corner  of  the  Morgan  survey 
as  the  beginning  corner  of  the  Latham  and  fix  said  corner  at  the  point 
claimed  by  plaintiflp  as  its  true  location.  P.  Whitty,  a  surveyor  of 
Harris  County,  testified  for  plaintiff  that  he  had  made  a  survey  of  the 
Hugh  Morgan  league  and  had  located  said  survey  as  it  was  claimed  by 
plaintiff,  and  that  in  making  said  survey  he  found  old  marked  lines 
corresponding  with  the  east  and  north  lines  of  the  Morgan  survey  as 
claimed  by  plaintiff.  In  running  the  north  line  of  the  Morgan  from 
its  northeast  corner  he  crossed  Cedar  Bayou  at  2592  varas  instead  of 
1880  as  called  for  in  the  original  field  notes.  He  found,  however,  a 
slough  at  2376  varas  from  said  northeast  corner  which  might  have  been 
taken  for  Cedar  Bayou.  This  bayou,  which  is  the  dividing  line  be- 
tween Liberty  and  Harris  Counties,  has  timber  on  both  sides,  and  where 
it  crosses  the  north  line  of  the  Hannah  Nash  survey  is  a  considerable 
stream  not  fordable  in  many  places. 

It  is  unnecessary  to  set  out  the  evidence  introduced  by  the  defend-  , 
ants,  it  being  sufficient  to  say  that  it  tended  to  show  that  the  Morgan 
survey  was  located  as  claimed  by  them,  beginning  on  the  west  bank  of 
Cedar  Bayou  in  the  north  line  of  the  Hannah  Nash. 

Such  being  the  state  of  the  evidence,  the  trial  court  instructed  the 
jury  "that  in  determining  the  location  of  the  boundary  of  the  Hugh 
Morgan  you  must  locate  the  beginning  corner  of  the  said  Morgan  sur- 
vey on  the  north  line  of  the  Hannah  Nash  survey  within  1169  varas 
west  of  Cedar  Bayou." 

This  instruction  was  in  effect  a  charge  to  find  for  the  defendants,  as 
it  took  from  the  jury  the  right  to  determine  whether  the  evidence  offered 
by  plaintiff  was  sufficient  to  establish  his  claim  that  the  beginning  comer 
of  the  Morgan  survey  was  3008  varas  S.  80  W.  from  the  intersection  of 
the  north  line  of  the  Nash  survey  with  the  west  bank  of  Cedar  Bayou, 
and  th^e  was  no  evidence  tending  to  show  that  said  corner  was  located 
at  any  point  in  the  north  line  of  the  Nash  other  than  on  the  west  bank 
of  Cedar  Bayou. 

Defendants  in  error  contend  that  this  instruction  was  properly  given : 
(1)  Because  there  is  no  ambiguity  in  the  description  of  the  survey 
contained  in  the  grant  and  it  is  therefore  not  permissible  to  show  by 
extrinsic  evidence  that  different  land  from  that  described  was  intended 
to  be  granted ;  and  (2)  that  the  call  for  the  survey  to  begin  in  the  north 
line  of  the  Nash  is  a  locative  call  and  controls  the  call  for  distance  to 
Cedar  Bayou,  which  is  a  mere  incidental  passing  call. 

Neither  of  these  contentions  is  sound.  If  the  translation  of  the  origi- 
nal field  notes  which  appear  in  the  body  of  the  grant  be  alone  consid- 
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ered  the  grant  should  probably  be  held  void  for  insufficiency  of  de- 
scription, since  there  is  nothing  in  these  field  notes  from  which  any 
comer  of  the  grant  can  be  fixed  or  identified.  They  only  describe  an 
area  5000  varas  square  having  its  south  line  along  the  north  line  of  the 
Nash  survey,  which  line  is  7575  varas  in  length,  and  give  no  data  by 
which  any  comer  of  the  survey  can  be  definitely  located.  The  state- 
ment that  the  survey  begins  at  a  point  in  the  north  line  of  the  Nash 
west  of  Cedar  Bayou  is  not  sufficiently  definite  when  the  facts  show  that 
the  north  line  of  the  N"ash  extends  for  a  distance  of  1169  varas  west  of 
said  bayou. 

But  we  must  not  look  alone  to  these  field  notes  in  determining  the 
sufficiency  of  the  description.  The  original  English  field  notes  and  the 
plat  or  map  prepared  by  the  surveyor  who  located  the  survey  are  a  part 
of  the  original  title  and  must  be  considered  together  with  the  field 
notes  embodied  in  the  grant  for  the  purpose  of  identifying  and  fixing 
the  location  of  the  survey.  Welder  v.  Carroll,  29  Texas,  331 ;  Cook  v^. 
Dennis,  61  Texas,  248 ;  Irvin  v.  Bevil,  80  Texas,  338. 

There  is  ambiguity  in  the  original  field  notes  when  they  are  applied  to 
the  land  upon  which  the  survey  was  located.  It  is  shown  by  the  un- 
disputed evidence  that  if  the  beginning  comer  of  the  survey  is  3008 
varas  west  of  Cedar  Bayou  said  comer  is  not  in  the  north  line  of  the 
Nash  survey,  as  that  line  only  extends  1169  varas  west  of  the  bayou.  If 
the  beginning  comer  is  as  claimed  by  the  defendants  in  the  north  line 
of  the  Nash  on  the  west  bank  of  the  bayou,  the  north  line  of  the  survey 
does  not  cross  the  bayou  as  it  is  called  to  do  in  the  field  notes.  This 
ambiguity  existing,  it  is  for  the  jury  to  determine  from  all  the  evidence 
where  the  survey  was  actually  located;  in  other  words  to  discover,  if 
possible,  and  follow  the  footsteps  of  the  surveyor  who  made  the  original 
survey. 

The  cases  of  Lubbock  v.  Binns,  20  Texas  Civ.  App.,  407 ;  Anderson  v. 
Stamps,  19  Texas,  460 ;  and  Jamison  v.  Land  Company,  77  S.  W.  Rep., 
969,  cited  by  defendants  ki  error  in  support  of  their  first  contention, 
are  not  applicable.  In  none  of  these  cases  was  there  any  ambiguity  in 
the  description  contained  in  the  patent,  and  therefore  the  general  rule 
was  applied  that  extrinsic  evidence  was  not  admissible  to  change  the 
description  contained  in  the  grant. 

The  call  for  the  beginning  corner  of  the  Morgan  in  the  north  line 
of  the  Nash  is  of  no  greater  dignity  than  other  calls  in  the  field  notes. 
It  may  be  that  the  call  for  the  north  line  of  the  Nash  is  locative  in  the 
sense  that  it  ties  the  Morgan  survey  to  the  Nash,  and  an  incidental  call 
for  course  or  distance  which  would  separate  the  two  surveys  would  be 
subordinate  to  the  call  foi  the  Nash  line,  but  the  call  for  the  beginning 
corner  in  that  line  should  not,  in  view  of  the  ambiguity  raised  by  the 
other  calls  in  the  field  notes,  be  held  conclusive. 

The  evidence  upon  the  issue  of  estoppel  pleaded  by  one  of  the  defend- 
ants does  not  authorize  our  holding  as  a  matter  of  law  that  the  plea 
should  be  sustained.  The  verdict  being  a  general  one  for  all  of  the 
defendants,  we  can  not  tell  whether  the  jury  found  the  facts  necessary 
to  sustain  the  plea  of  estoppel. 

The  judgment  of  the  court  below  is  undisturbed  as  to  that  portion 
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of  the  land  adjudged  to  the  several  defendants  on  their  pleas  of  limita- 
tion and  that  portion  awarded  plaintiff  on  the  disclaimer  of  defendants. 
As  to  the  remainder  of  the  land  in  controversy  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
Everett  &  Long. 

Decided  November  16,  1904. 

Carriexwinjnry  to  Property— Damasr^s* 

The  fact  that  property  was  damaged  during  transportation  and  through 
the  negligence  of  the  carrier,  does  not  entitle  the  owner  to  refuse  to  receive 
it  and  hold  the  carrier  for  its  entire  value. 

Appeal  from  the  County  Court  of  Bell.  Tried  below  before  Hon. 
G.  M.  Pdts. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — ^Where  property  is  in- 
jured in  course  of  transportation,  but  such  injury  is  not  to  the  extent 
of  destrojring  its  identity,  and  where  its  identity  remains  the  same  on 
arrival  at  destination,  and  some  of  the  product  is  in  an  uninjured  con- 
dition, it  is  the  duty  of  the  consignee  to  receive  the  shipment.  He  can 
not  refuse  the  shipment  because  a  portion  of  the  product  is  in  a  dam- 
aged condition,  and  his  rights  in  the  premises,  after  having  received  the 
shipment,  are  to  sue  for  the  injuries  received.  Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Jackson,  4  App.  C.  C,  73 ;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Booton,  4 
App.  C.  C,  103 ;  Baumbach  v.  G.,  C.  &  S.  P.  Ry.  Co.,  4  Texas  Civ.  App., 
650 ;  Hutchinson  on  Carriers,  sec.  775. 

Delay  does  not  constitute  conversion,  neither  does  a  damage  to  prop- 
erty en  route  authorize  the  consignee  to  refuse  the  shipment  on  arrival. 
If  a  portion  of  the  property  is  damaged  and  a  portion  is  not  damaged, 
it  is  his  duty  to  accept  the  shipment  and  sue  simply  for  the  difference  in 
the  value.  He  can  not  maintain  suit  for  the  entire  shipment.  Same 
authorities. 

A,  M.  Montieth,  for  appellees. — The  evidence  in  this  case  shows  that 
the  defendant,  the  Gulf,  Colorado  &  Santa  Santa  Pe  Railway  Company, 
by  its  agent,  Mr.  Blake,  consented  and  agreed  with  appellees  that  the 
carload  of  com  should  not  be  delivered  to  appellees,  but  should  be  held 
by  said  railway  company  as  its  own  and  subject  to  its  own  control  and 
management,  and  that  it  sold  said  carload  of  com  and  appropriated 
the  proceeds  thereof  to  its  own  use  and  benefit,  and  thus  became  liable 
for  conversion  of  said  property  and  for  the  full  value  thereof,  and  it 
can  not  complain  that  by  the  verdict  of  the  jury  one-half  of  the  value 
of  said  property  was  assessed  against  it. 

KEY,  Associate  Justice. — Appolleos  instituted  this  suit  against  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Company,  the  Missouri  Pacific 
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Railway  Company  and  the  Texas  &  Pacific  Railway  Company,  to  recover 
the  market  value  of  a  carload  of  com  shipped  by  appellees  from  Foster, 
Mo.,  to  Belton,  Texas^  over  the  lines  of  railway  operated  by  the  de- 
fendants. 

At  the  trial  the  court  instructed  a  verdict  in  favor  of  the  Missouri 
Pacific  Railway  Company,  and  submitted  the  case  to  the  jury  as  against 
the  other  two  companies.  Verdict  and  judgment  were  rendered  against 
each  company  for  $144,771^,  and  each  company  has  prosecuted  an 
appeal. 

The  trial  court  gave  the  following  instruction  to  the  jury:  *^''ou 
are  charged  that  in  case  of  a  shipment  of  personal  property,  which  at 
time  of  shipment  was  in  good  condition  and  order,  and  at  time  of 
arrival  at  point  of  destination  was  in  bad  condition  or  order,  so  as  to 
materially  aflfect  its  usefulness  or  value  to  the  consignee,  or  the  party 
to  whom  the  shipment  was  made,  and  said  deterioration  of  value  or 
use  resulted  from  the  carelessness  or  negligence  of  the  railroad  or  rail- 
roads carrying  the  same,  then  in  such  case  the  consignee  or  owner  of 
said  property  so  shipped  may  refuse  to  receive  said  property  in  such 
injured  condition  and  may  sue  the  railroad  or  railroads  causing  such 
injury  or  damage  for  the  value  of  said  property.'* 

This  charge  is  assigned  as  error,  and  we  sustain  the  assignment 
"As  a  general  rule,  the  fact  that  the  goods  are  injured  upon  the  journey 
through  causes  for  which  the  carrier  is  responsible  does  not  of  itself 
justify  the  consignee  in  refusing  to  receive  them,  but  he  must  accept 
them  and  hold  the  carrier  responsible  for  the  injury.  .  .  .  Delay 
on  the  part  of  the  carrier  does  not  constitute  a  conversion  of  the  goods, 
no  matter  how  long  continued,  so  as  to  make  him  liable  for  their  value  j 
and  so  long  as  the  goods  remain  in  specie,  however  much  they  may  be 
depreciated  in  value,  the  consignee  or  owner  must  receive  them  when 
tendered,  and  can  recover  from  the  carrier  only  the  damages  which  he 
has  sustained  by  the  delay.*'  Hutch,  on  Carr.,  sees.  770d,  775;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Jackson,  4  Texas.  Civ.  App.,  74;  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Booton,  4  Texas  Civ.  App.,  103;  Baumbach  v.  Gulf,  C.  & 
S.  P.  Ry.  Co.,  4  Texas  Civ.  App.,  650. 

In  the  case  at  bar  there  was  no  total  or  substantial  destruction  of 
the  property,  but  it  reached  its  destination  in  a  damaged  condition, 
which  did  not  render  it  worthless,  but  depreciated  its  value.  Such  being 
the  undisputed  facts,  the  plaintiflFs  did  not  have  the  right  to  refuse  to 
accept  the  property  and  sue  the  defendants  for  its  value,  and  the  court 
erred  in  giving  the  instruction  complained  of. 

The  plaintiffs  pleaded  and  offered  testimony  tending  to  show  that  the 
Gulf,  Colorado  &  Santa  Pe  Railway  Company  agreed  to  retain  the 
property  and  compensate  the  plaintiffs,  but  that  issue  was  not  submitted 
to  the  jury,  and  if  it  had  been  it  could  not  affect  the  other  defendant, 
because  it  is  not  pretended  that  it  was  a  party  to  the  agreement  re- 
ferred to. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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John  Scott  v.  A.  F.  Grant  et  al. 

Decided  November   16,   1904. 

Sale— OffexwAooeptanoe— FleadiiLir- 

A  contract  made  by  letters  between  the  owner  of  Texas  land  living  in 
Kentucky  and  a  proposed  purchaser  in  Texas,  consisting  of  an  offer  and  ac- 
ceptance at  a  fixed  price,  held  to  require  payment  or  tender  of  the  price  by  thp^ 
purchaser  to  the  seller  in  Kentucky;  and  a  petition  showing  no  offer  or  will-' 
ingness  to  pay  at  such  place  held  to  disclose  no  cause  of  action  for  enforcing 
specific  performance  of  the  contract. 

Appeal  from  the  District  Court  of  Mills.  Tried  below  before  Hon. 
John  W.  Goodwin. 

Leonard  Doughty,  for  appellant. — The  court  erred  in  concluding  that 
appellant  must  have  made  actual  payment  or  tender  of  payment  in  order 
to  be  entitled  to  a  decree  of  specific  performance  of  the  contract  alleged 
in  this  case.  Johnston  had  made  a  proposition  to  sell,  and  appellant 
accepted  it  and  tendered  a  deed  to  Johnston  for  his  signature,  to  com- 
plete the  trade,  upon  which  the  consideration  would  be  forthcoming; 
but  while  this  was  pending  and  the  deed  so  tendered  was  in  his  posses- 
sion, Johnston,  in  despite,  sold  the  land  to  Grant  by  warranty  deed.  And 
it  thereupon  became  the  right  of  appellant  to  have  judicial  ascertainment 
of  the  status  of  parties  and  such  a  decree  as  would  again  place  Johnston 
in  a  position  where  he  could  perform  the  contract,  and  an  adjudication 
that  it  should  be  so  performed  upon  plaintiff  performing  his  part  of  it. 
Kalklosh  v.  Haney,  4  Texas  Civ.  App.,  118;  Spann  v.  Stems,  18  Texas, 
665;  Ward  v.  Worsham,  78  Texas,  180;  Jones  v.  Jones,  49  Texas,  683; 
Parris  V.  Bennett,  26  Texas,  568. 

R.  L.  H,  Williams  and  R.  E.  Orant,  for  appellees. — To  enforce  a 
specific  performance  of  a  contract  to  convey  land,  for  which  a  party  has 
agreed  to  pay  in  money,  labor,  or  in  some  other  manner,  the  petitioner 
must  inform  the  court,  by  proper  pleading,  what  money  was  to  be  paid, 
what  labor  performed,  and  the  like  averments.  And  there  should  be 
allegations  showing  a  performance  on  his  part,  or  a  good  reason  why  it 
has  not  been  done,  accompanied  by  a  tender  of  what  might  still  be  due. 
Ward  V.  Stuart,  62  Texas,  S'36;  Kruegal  v.  Berry,  75  Texas,  230;  Sayles 
Texas  PL  and  Forms,  250,  251. 

KEY,  Associate  Justice. — The  correctness  of  the  ruling  of  the  trial 
court  in  sustaining  a  general  demurrer  to  the  plaintifl^s  petition  is  the 
only  question  involved  in  this  appeal.    The  petition  reads  as  follows : 

"To  the  Hon.  John  W.  Goodwin,  Judge  of  said  Court:  Your  peti- 
tioner, John  Scott,  hereinafter  called  plaintiff,  complaining  of  A.  P. 
Grant  and  J.  A.  Johnston,  hereinafter  called  defendants,  represents*: 

''That  plaintiff  and  defendant  A.  F.  Grant  are  both  resident  citizens 
of  Mills  County,  State  of  Texas,  and  defendant  J.  A.  Johnston  is  a  resi- 
dent citizen  of  Adair  County,  State  of  Kentucky,  U.  S.  A. 
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*Tor  cause  of  action  concerning  the  hereinafter  described  land  plain- 
tiff shows:  That  heretofore,  to  wit,  on  October  22,  1903,  plaintiff  was 
desirous  of  purchasing  the  hereinafter  described  real  estate,  and  that 
defendant  J.  A.  Johnston  was  the  owner  of  same,  and  therefore  plaintiff 
caused  to  be  written  to  defendant  J.  A.  Johnston  a  letter  to  the  effect 
that  plaintiff  desired  to  purchased  such  land,  and  asking  said  Johnston 
for  his  lowest  figure  on  same.  Which  letter  was  sent  by  post  and 
received  by  said  Johnston  on  November  6,  1903,  at  his  home  and  place 
of  residence  in  Adair  County,  Kentucky,  and  on  November  7,  thereafter, 
the  said  Johnston  answered'  said  letter  stating  that  he  would  take  $200 
down  and  two  notes  of  $250  each,  due  «t  one  and  two  years ;  or  would 
sell  same  for  cash  in  hand  for  $660 ;  which  letter  said  Johnston  posted 
addressed  to  the  person  who  had  at  plaintiff's  instance  and  ^-equest 
written  him  for  an  offer;  and  the  same  was  received  by  such  person  on, 
to  wit,  November  10,  1903,  and  communicated  to  plaintiff. 

"By  way  of  explanation  plaintiff  shows  that  he  was  at  and  some 
months  previous  to  the  above  dates  occupying  the  hereinafter  described 
premises  as  tenant  of  said  Johnston;  and  plaintiff  is  yet  in  possession 
of  said  land  occupying  same,  and  holding  and  claiming  same  under  the 
contract  of  sale  herein  alleged.  And  on  October  6,  1903,  the  said 
Johnston,  in  answer  to  a  letter  written  at  plaintiff's  instance  and  request 
by  the  same  person  who  wrote  the  letter  above  referred  to  concerning 
a  continuance  of  plaintiff's  lease  during  the  year  1904,  wrote  such  per- 
^son,  and  there  was  communicated  to  plaintiff  a  letter  regarding  John- 
ston's intentions  concerning  said  lands  in  which  he  stated. that  he  had 
had  some  propositions  to  sell  said  lands,  but  he  did  not  think  he  would 
sell  before  January  (meaning  January,  1904). 

"Plaintiff  further  represents  that  upon  receipt  of  the  said  letter  of 
November  7,  1903,  he  considered  the  offers  therein  made,  and  accepted 
the  offer  therein  to  sell  the  lands  for  $660  cash ;  and  on  to  wit,  December 
10,  1903,  he  telegraphed  his  acceptance  of  said  offer  to  said  Johnston, 
and  the  same  was  received  by  said  Johnston,  to  wit,  December  11,  1903; 
and  plaintiff  thereupon,  to  wit,  on  December  10,  1903,  had  a  deed  to  said 
land  prepared  conveying  same  to  him  by  said  Johnston,  and  on  to  wit, 
December  10,  1903,  the  same  was  sent  by  post  to  said  Johnston,  and  the 
same  was  by  him  received  on,  to  wit,  December  13,  1903 ;  and  therewith 
was  sent  to  and  received  by  said  Johnston  a  letter  again  notifying  him 
of  plaintiff's  acceptance  of  said  offer  and  instructing  him  to  sign  and 
acknowledge  said  deed  and  return  with  draft  attached  or  in  any  way  he 
chose,  and  upon  receipt  the  amount  of  his  offer  would  be  paid  for  same. 

"But  notwithstanding  such  contract  and  sale,  the  defendant  Johnston 
did  on  December  16,  1903,  make,  execute  and  acknowledge  to  defendant 
Grant  a  deed  of  conveyance  to  said  lands,  which  are  known  and  described 
as  follows :  Lot  No.  2  in  block  No.  17  of  the  town  of  Qoldthwaite,  Mills 
County,  Texas,  according  to  the  map  of  the  plan  of  said  town.  Which 
deed  is  a  general  warranty  deed  conveying  the  said  land  from  said 
Johnston  to  said  Grant  in  fee  simple.  And  in  this  connection  plaintiff 
shows  that  defendant  Grant  well  knew  at  the  time  he  received  said 
deed,  and  at  the  time  he  had  same  prepared  at  Goldthwaite,  Texas,  to 
send  the  said  Johnston  for  his  signature  and  acknowledgment,  as  he 
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did  80  have  it  prepared  on  to  wit,  December  11,  1903,  that  said  John- 
ston had  made  the  offers  aforesaid  to  plaintiff,  and  that  plaintiff  had 
accepted  one  of  them.  And,  in  despite,  prepared  and  sent  such  deed  to 
said  Johnston,  and  procured  same  to  be  signed,  executed  and  acknowl- 
edged by  said  Johnston,  and  received  same  from  him  and  caused  same 
to  be  recorded  in  the  deeds  records  of  Mills  County,  Texas,  in  volume 
18,  at  page  392  thereof.  And  the  said  deed  is  in  possession  of  said 
Grant,  and  he  is  notified  to  produce  same  upon  the  trial  hereof,  or 
secondary  evidence  of  its  contents  will  be  relied  upon  and  introduced. 

*Tlaintiff  shows  that  he  is  ready  and  at  all  times  has  held  himself 
ready  to  fulfill  his  acceptance  of  said  offer ;  and  if  the  title  to  said  land 
yet  remained  in  said  Johnston  so  that  he  could  convey  same  without 
judicial  ascertainment,  plaintiff  would  tender  to  him  the  amount  due 
by  plaintiff  for  said  land,  to  wit,  $660.  But  inasmuch  as  said  Johnston 
has  placed  the  title  to  said  land  out  of  himself  so  that  he  can  not, 
without  judicial  ascertainment,  convey  same,  plaintiff  is  advised  that 
a  tender  is  useless. 

*Tremises  considered,  plaintiff  prays  that  defendant  be  cited  to 
answer  this  petition  in  terms  of  the  law ;  and  upon  a  hearing  hereof  he 
have  judgment  decreeing  the  contract  between  himself  and  said  John- 
ston as  afore  alleged,  and  quashing  the  deed  from  said  Johnston  to 
said  Grant;  and  decreeing  specific  performance  of  said  contract  upon 
payment  by  plaintiff  to  said  Johnston  of  said  $660;  and  that  the  pur- 
ported title  in  said  grant  be  declared  void  and  forever  held  for  naught, 
and  that  said  judgment  be  made  as  will  be  a  muniment  of  title  in  plain- 
tiff to  said  land.  And  that  he  have  such  judgment  for  costs  herein  as 
may  be  legal ;  and  all  other  and  further  relief  in  law  and  equity  to  which 
his  allegations  may  entitle  him.'' 

We  are  of  opinion  that  the  contract  sued  on  required  the  plaintiff  to 
pay  for  the  land,  or  tender  payment,  in  Kentucky  at  the  residence  or 
place  of  business  of  the  defendant  Johnston.  This  may  not  have  been 
expressly  stated  in  the  written  instruments  evidencing  the  contract,  but 
it  is  a  reasonable  and  fair  implication  from  the  terms  of  those  instru- 
ments, and  should  be  held  to  be  the  intention  of  the  parties.  Such  be- 
ing the  meaning  and  effect  of  the  written  contract,  we  hold  that  the 
plaintiff's  petition  was  insufficient  and  failed  to  disclose  a  cause  of  ac- 
tion, because  it  failed  to  show  either  payment  or  tender  of  the  purchase 
money  at  the  place  required  by  the  contract,  and  failed  to  furnish  a  suffi- 
cient excuse  for  noncompliance  on  the  plaintiff's  part. 

The  plaintiff's  attempt  to  induce  Johnston  to  execute  a  deed  and  ap- 
point an  agent  in  Texas  to  deliver  the  same  and  receive  the  purchase 
money,  affords  no  excuse  for  his  failure  to  tender  the  purchase  money 
at  the  place  contemplated  by  the  contract.  Not  having  agreed  to  do  so, 
Johnston  was  under  no  obligation  to  appoint  an  agent  in  Texas  to  act 
for  him  in  consummating  the  sale. 

The  petition  does  not  allege  that  the  plaintiff  was  able  and  willing 
to  pay  the  purchase  money  in  Kentucky,  as  required  by  the  contract; 
and  that  he  would  have  done  so  within  a  reasonable  time,  if  Johnston 
had  not  conveyed  the  land  to  the  defendant  Grant,  thereby  rendering 
jt  impossible  for  Johnston  to  comply  with  his  part  of  the  agreement; 
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and  we  are  not  called  upon  to  decide  what  would  have  been  the  plaintiflPs 
rights  on  such  a  state  of  facts.  The  petition  seeks  a  recovery  under  the 
theory  that  it  was  Johnston^s  duty,  at  the  plaintiffs  request,  to  appoint 
an  agent  in  Texas  to  deliver  the  deed  and  accept  the  purchase  money; 
and  that  bis  failure  to  do  so  and  the  subsequent  sale  of  the  land  to 
Grant  excuses  the  plaintiff  for  his  failure  to  tender  payment  at  the  place 
required  by  the  contract.  We  can  not  yield  assent  to  this  contention, 
and  hold,  as  did  the  trial  court,  that  the  petition  is  obnoxious  to  a  gen- 
eral demurrer. 

Affirmed. 
Writ  of  error  refused. 


S.  J.  Crump  v.  T.  H.  Ligon. 

Decided  November  16,  1904. 

1.— ^^ontraot— Bettraint  of  Trade— Antitrust  Law. 

A  contract  between  the  selling  and  the  purchasing  partner  on  dissolving 
the  firm,  by  which  the  former  bound  himself  not  to  engage  in  the  same  busi- 
ness in  the  town  where  the  partnership  was  conducted  so  long  as  the  purchaser 
remained  in  that  business,  being  not  unlimited  as  to  time  and  place  and  of  a 
reasonable  character,  was  not  void  at  common  law  as  being  in  restraint  of 
trade,  nor  was  it  prohibited  by  the  anti-trust  statutes  existing  prior  to  the 
Act  of  1903. 

2.«Antitm8t  Law— Act  of  1908  Not  Ketroactive. 

The  antitrust  law  of  1903  did  not  affect  a  contract  by  one  selling  out  his 
business  to  his  partner,  not  to  engage  in  the  same  business  in  the  same  town, 
which  was  entered  into  and  executed  prior  to  the  passage  of  the  Act. 

8.— Damagei— HarmleM  Error. 

Error  in  the  charge  of  the  court  on  the  measure  of  damages  for  violation 
of  a  contract  not  to  reengage  in  business  was  harmless  where  the  damages 
awarded  were  merely  nominal. 

4^^vldenoe— Harmleu  Error. 

The  admission  of  improper  evidence  on  the  subject  of  damages  was  not 
ground  for  reversal  where  the  plaintiff  was  entitled,  at  all  events,  to  nominal 
damages,  and  only  nominal  damages  were  recovered. 

8.p-ETidenoe— Profits  of  Business. 

A  witness  familiar  with  the  subject  and  facts  may  give  his  estimate  of  the 
profits  lost  by  plaintiff  through  defendant's  breach  of  his  contract  not  to  re- 
engage in  the  business  after  having  sold  out. 

6.— Defense— Charges  Submitting. 

A  defense  set  up  by  pleading  was  suflSciently  submitted  to  the  Jury  where 
by  the  charge  plaintiff's  right  to  recovery  was  made  dependent  upon  facts  which 
precluded  a  finding  in  favor  of  such  defense. 

Appeal  from  the  District  Court  of  Falls,    Tried  below  before  Hon 
Sam  B.  Scott 

Rice  &  Bartlett,  for  appellant. — If  an  agreement  in  restraint  of  trade 
is  unlimited  both  as  to  time  and  place,  the  contract  is  void ;  and  if  the 
restraint  is  unlimited  as  to  place  only,  the  contract  is  illegal  and  can 
not  be  enforced 
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Although  a  contract  or  agreement  at  the  time  of  its  execution  may  not 
have  been  in  contravention  of  the  antitrust  law  of  this  state^  yet  if  sub- 
sequent to  the  execution  thereof,  by  reason  of  the  passage  of  said  anti- 
trust-law, its  performance  becomes  illegal,  the  parties  theretofore  bound 
are  relieved  from  its  performance.    9  Cycl.  Law  and  Proc.,  525. 

It  is  the  duty  of  a  court,  in  charging  a  jury  in  a  case  of  this  nature, 
to  pertinently  and  directly  give  in  charge  to  the  jury  the  measure  of 
damages  by  which  said  jury  should  be  governed,  and  a  simple  statement 
to  find  such  damages  as  he  has  sustained  as  a  direct  consequence  of  the 
breach  of  the  agreement,  if  any,  which  he  has  plead,  does  not  comply 
with  the  requirements  of  this  rule. 

When  a  plaintiff  sues  for  damages  for  a  breach  of  an  alleged  con- 
tract, and  tiie  defendant  specially  denies  the  execution  of  the  contract 
as  plead  and  alleges  that  he  entered  into  another  and  distinct  contract 
from  the  one  pleaded  by  plaintiff,  and  the  proof  shows  that  the  contract 
as  plead  by  the  defendant  was  not  breached,  then  the  court  should 
clearly  and  affirmatively  so  charge  the  jury  as  to  require  them  to  pass 
upon  this  issue  so  raised  by  defendants  pleadings  and  evidence,  and  a 
failure  so  to  do  when  requested,  is  reversible  error.  Smithwick  v.  An- 
drews, M  Texas,  488;  Norwood  v.  Boon,  21  Texas,  593;  Western  U. 
Tel.  Co.  V.  Andrews,  78  Texas,  305;  Hoefiing  v.  Dobbin,  91  Texas,  214. 

It  is  error  to  permit  a  non-expert  witness  to  give  his  opinion  with 
reference  to  the  amount  of  business  that  he  supposes  the  defendant  was 
doing,  and  to  assume  from  conjectures  merely  the  amount  of  business 
done  by  defendant,  as  a  basis  for  the  measure  of  damages. 

Z.  7.  Harlan,  for  appellee. — There  is  no  such  difference  between  the 
antitrust  act  of  1903*  and  those  of  1889  and  1895  as  will  change  the  de- 
cisions made  under  those  acts  that  transactions  of  the  kind  between  ap- 
pellant and  appellee  are  not  violative  of  or  void  under  that  act.  The 
law  still  requires  that  there  shall  be  a  "combination,'*  "a  union  or  asso- 
ciation by  two  or  more*'  before  there  can  be  a  trust.  Acts  1889,  p.  141 ; 
Acts  1895,  p.  112;  Acts  1903,  p.  119;  Gates  v.  Hooper,  90  Texas,  564; 
Erwin  v.  Heyden,  43  S.  W.  Bep.,  611-12;  Patterson  v.  Crabb,  51  S.  W. 
Bep.,  870-1;  Wolff  v.  Hirschfeld,  23  Texas  Civ.  App.,  671. 

Agreements  of  the  kind  set  up  and  proven  in  this  case  are  not  in  re- 
straint of  trade  and  are  upheld  in  Texas.  Welsh  v.  Morris,  81  Texas, 
160;  Patterson  v.  Crabb,  51  S.  W.  Hep.,  870;  Wolff  v.  Hirschfeld,  23 
Texas  Civ.  App.,  671 ;  Raymond  v.  Yarrington,  96  Texas,  443. 

The  jury  gave  the  plaintiff  only  nominal  damages  for  breach  of  the 
contract;  and  hence  the  charge  of  error  was  harmless;  and  in  the  second 
place  the  measures  of  damages  given  by  the  court  in  the  charge  is  cor- 
rect. Welsh  V.  Morris,  81  Texas,  161;  Raymond  v.  Yarrington,  96 
Texas,  452. 

As  a  means  of  ascertaining  what  damage  plaintiff  had  sustained,  if 
any,  by  the  breach  of  the  contract  between  plaintiff  and  defendant,  it 
was  competent  to  prove  the  amount  of  business  done  by  defendant  and 
the  profit  which  would  result  from  such  a  business.  Welsh  v.  Morris, 
81  Texas,  160-1;  Raymond  v.  Yarrington,  96  Texas,  452. 
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FISHER,  Chief  Justice. — This  is  an  injunction  suit  and  for  dam- 
ages, to  restrain  appellant  from  engaging  in  the  drug  business  at  Ijott, 
Texas,  in  violation  of  an  agreement  not  to  there  engage  in  business  at 
that  point,  in  consideration  of  the  purchase  by  appellee  of  appellants 
interest  in  a  partnership  drug  business  with  the  plaintiff,  and  for  dam- 
ages for  breach  of  such  contract 

The  petition  was  filed  on  June  23,  1903,  and  alleged  damages  for  the 
breach  of  the  contract  at  $75  a  month  from  the  10th  day  of  January^ 
1903.  The  case  was  tried  on  the  25th  day  of  January,  1904,  and  a  ver- 
dict and  judgment  were  rendered  against  the  appellant  in  plaintiff's 
favor  for  the  sum  of  $15  damages,  and  enjoining  the  appellant  from 
the  prosecution  of  the  business  in  the  town  of  Lott  so  long  as  the  ap- 
pellee continued  in  the  drug  business. 

The  petition  avers  that  the  appellant  and  appellee  were  partners  in  a 
large  and  lucrative  drug  business  in  the  town  of  Lott,  and  that  on  the 
29th  of  June,  1899,  they  entered  into  a  contract,  by  the  terms  of  which 
plaintiff  purchased  from  defendant  and  defendant  sold  to  plaintiff  his 
undivided  half  interest  in  the  partnership  business  and  its  assets,  the 
plaintiff  paying  therefor  the  sum  of  $800  cash,  and  assuming  the  pay- 
ment of  all  outstanding  indebtedness  of  said  partnership,  amounting  in 
the  aggregate  to  $250,  which  said  indebtedness  plaintiff  has  since  fully 
paid  off  and  discharged ;  that  as  an  inducement  to  plaintiff  to  purchase 
the  defendant's  interest,  he  represented  to  plaintiff  that  it  was  his  in- 
tention to  retire  from  the  drug  business  at  Lott,  and  to  remain  perma- 
nently out  of  said  business  at  said  point,  and  that  if  the  plaintiff  would 
purchase  his  interest  in  said  business,  that  defendant  would  convey  to 
him,  the  plaintfff,  his  good  will  in  the  business  at  said  point,  as  well 
as  the  good  will  of  said  business,  and  that  he,  defendant,  would  perma- 
nently retire  from  the  retail  drug  business  at  said  point  and  leave  plain- 
tiff without  competition  from  defendant,  together  with  his  good  will 
and  the  good  will  of  said  business;  and  that  thereupon  a  written  con- 
tract was  executed  upon  the  basis  of  this  agreement,  whereby  the  de- 
fendant obligated  himself  that  he  would  not  engage,  nor  would  he  hire, 
in  the  drug  business  for  any  other  drug  firm  in  the  town  of  Lott,  so 
long  as  the  plaintiff  was  in  business  at  that  point;  and  the  plaintiff 
effected  the  trade  and  the  contract  as  above  stated  in  consideration  that 
the  defendant  would  retire  from  the  said  business  and  not  engage  in  the 
drug  business  so  long  as  the  plaintiff  remained  in  that  business  in  the 
town  of  Lott. 

The  petition  then  proceeds  to  allege  a  breach  of  this  contract,  and 
the  evidence  shows  that  the  defendant  did  violate  it  by  engaging  in 
the  drug  business  in  the  town  of  Lott,  while  and  during  the  time  that 
the  plaintiff  was  there  engaged  in  the  same  business. 

The  evidence  in  the  record  supports  the  averments  of  the  petition. 
The  appellant  demurred  to  the  plaintiff's  petition  on  the  ground  that  the 
contract  pleaded  was  in  restraint  of  trade,  and  was  unlimited  both  as  to 
time  and  place;  and  therefore  the  contract  was  void.  The  court  over- 
ruled these  demurrers.  It  is  contended  under  the  assignments  of  errors 
that  present  this  question  that  the  contract  was  void,  both  at  common 
law  and  under  the  antitrust  statute  of  1903. 
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We  can  not  agree  with  appellant  in  this  contention.  The  contract 
pleaded  and  proven  was  not  unlimited  as  to  time  and  place,  and  is  of 
such  reasonable  character  within  its  terms  that  it  is  not  of  a  nature  as 
is  denounced  by  the  common  law.  The  cases  cited  in  the  appellee's  brief 
on  this  question  clearly  support  this  conclusion.  And  we  are  also  of  the 
opinion  that  it  is  not  affected  by  the  antitrust  statutes  existing  prior 
to  the  Act  of  1903,  if  it  comes  within  the  meaning  of  this  statute,  which 
we  do  not  believe  to  be  the  case.  Gates  v.  Hooper,  90  Texas,  664.  But, 
however,  we  are  of  the  opinion  that  the  statute  of  1903  can  not  be  held 
to  apply  to  the  contract  in  question.  The  contract  in  question  was  en- 
tered into  several  years  prior  to  the  passage  of  the  Act  of  1903,  and  at 
that  time  it  had  become  executed.  It  is  not  believed  that  it  was  the 
intention  of  the  Legislature"to  give  the  Act  of  1903  a  retroactive  effect, 
so  as  to  affect  contracts  previously  entered  into  and  executed,  and  if 
such  was  its  purpose,  it  would  be  in  violation  of  those  provisions  of  the 
Constitution  that  prohibit  legislation  impairing  the  obligations  of  a 
valid  contract.  The  contract  was  legal  when  entered  into,  and  could 
not  be  subject  to  legislation  impairing  its  effect. 

The  fourth  and  fifth  assignments  of  error  complain  of  the  charge  of 
the  court  on  the  measure  of  damages.  We  are  of  the  opinion  that  the 
charge  substantially  submitted  the  correct  rule  upon  this  subject.  But, 
however,  if  we  are  mistaken  in  this  view,  it  is  clear  from  the  amount 
involved,  and  the  evidence  in  the  record  on  the  subject  of  damages,  that 
the  verdict  and  judgment  should  be  considered  as  merely  for  nominal 
damages.  If  the  contract  was  breached,  the  plaintiff  was  certainly  en- 
titled to  nominal  damages,  which  the  court  instructed  the  jury  they 
should  find  merely  from  the  breach  of  the  contract.  This  was  correct. 
Viewing  the  verdict  and  judgment  as  being  in  compliance  with  this  in- 
struction, we  think  that  if  the  court  is  wrong  as  to  the  issue  of  actual 
damages,  that  no  harm  has  resulted  to  the  appellant  and  no  reversible 
error  as  to  this  question  is  shown. 

What  we  have  just  said  in  effect  disposes  of  the  eleventh  assignment 
of  error.  If  the  court  erred  in  admitting  the  testimony  of  Ligon  as  to 
the  amount  of  business  and  profits  lost  by  him,  by  reason  of  the  de- 
fendant's engaging  in  the  business  in  breach  of  the  contract,  it  is  harm- 
less error,  for  the  reason  that  the  jury  did  not  award  any  actual  dam- 
ages; but,  as  said  before,  the  verdict  and  judgment  is  practically  one 
for  nominal  damages.  Consequently  it  is  clear  that  in  arriving  at  a 
verdict  the  jury  did  not  consider  the  testimony  that  was  objected  to. 
But  we  are  not  prepared  to  say  that  the  evidence  was  not  admissible. 
The  loss  of  profits  in  the  business,  by  reason  of  the  defendant's  breach 
of  the  contract,  we  think  was  a  proper  element  of  damage  to  be  con- 
sidered by  the  jury.  Ligon  testified  as  to  facts  which  showed  a  famil- 
iarity with  the  subject  about  which  he  was  testifying;  and  his  estimate 
of  the  profits  'that  were  lost  by  reason  of  the  defendant's  engaging  in 
business  we  think  was  admissible. 

The  twelfth  assignment  of  error  complains  that  the  court  erred  in 
its  main  charge  in  failing  to  submit  to  the  jury  defendant's  theory  of 
the  case  as  presented  by  the  evidence  on  the  question  of  failure  or  want 
of  consideration  with  reference  to  the  contract  introduced  by  the  plain- 
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tiflf.  We  are  of  the  opinion  that  the  charge  of  the  court  did  submit  this 
question. 

The  remaining  assignments  of  6rror  complain  of  the  refusal  of  the 
court  to  submit  certain  defenses  raised  by  the  pleadings  and  the  evi- 
dence of  the  appellant.  The  question  that  arises  under  these  assign- 
ments is  based  upon  the  following  averments  of  the  defendants  answer : 

"4.  And  defendant  further  alleges  that  during  the  year  1899,  while 
plaintiff  and  defendant  were  partners  in  the  drug  business  at  Lott,  this 
defendant  did  offer  to  sell  to  plaintiff  his,  defendant's,  undivided  half 
interest  in  said  business  at  invoice  price  of  the  goods  and  stock  then  on 
hand,  defendant  proposing  that  if  plaintiff  would  accept  said  proposi- 
tion and  pay  him  one-half  of  the  invoice  price  of  said  stock  of  goods  on 
hand,  that  he  would  go  out  of  the  drug  business  at  Lott ;  without  specify- 
ing the  time  he  proposed  to  remain  out  of  said  business;  that  this  offer 
and  proposition  was  refused  and  declined  by  said  plaintiff;  that  there- 
after and  as  a  distinct  and  different  proposition,  and  after  said  first 
proposition  had  been  refused  and  declined  by  plaintiff,  this  defendant 
proposed  to  plaintiff  that  he,  plaintiff,  would  make  or  name  a  price 
which  he  would  either  give  or  take  in  the  sale  of  said  business ;  that  de- 
fendant would  either  give  or  take  same,  but  that  plaintiff  declined  to 
name  a  price,  but  proposed  to  defendant  that  he,  defendant,  should  name 
a  price  that  he  was  willing  to  give  or  take  for  said  interest  in  said  busi- 
ness, whereupon  said  defendant  then  and  there  named  and  fixed  the 
sum  of  $700,  which  sum  said  plaintiff  agreed  then  and  there  to  pay  this 
defendant  for  his  interest  in  said  business,  and  said  plaintiff  then  and 
there  took  possession  of  said  stock  of  goods,  wares  and  merchandise  be- 
longing to  said  partnership,  paying  the  defendant  $50  in  cash  and  ex- 
ecuting his  notes  for  the  balance  of  the  purchase  money,  which  notes 
were  subsequently  paid  by  said  plaintiff;  and  that  said  proposition  as 
accepted  did  not  contemplate  or  contain  any  agreement  on  the  part  of 
defendant  to  discontinue  business  at  Lott  or  anywhere  else,  and  that  in 
the  new  agreement  and  contract  as  finally  closed  between  said  parties, 
it  was  not  contemplated,  agreed  or  stipulated  that  this  defendant  should 
not  engage  in  the  drug  business  at  Lott,  even  for  a  limited  time. 

"6.  And  defendant  would  further  represent  that  if  this  defendant 
ever  signed  any  written  agreement,  by  the  terms  of  which  he  bound  him- 
self not  to  engage  in  the  drug  business  in  the  town  of  Lott  or  any  like 
agreement,  then  defendant  says  that  the  same  was  signed  and  executed 
after  the  sale  of  his  interest  in  said  business  to  plaintiff  had  been  closed 
and  the  same  was  and  is  without  consideration;  and  further,  defendant 
says  that  if  the  plaintiff  holds  and  has  in  his  possession  any  instrument 
in  writing,  other  than  a  bill  of  sale  executed  by  him  and  transferred  to 
plaintiff  his  interest  in  said  business,  then  defendant  says  he  was  in- 
duced to  sign  the  same  on  the  representations  of  said  plaintiff's  son, 
John  Ligon,  acting  for  said  plaintiff  that  the  same  was  only  a  bill  of 
sale  for  his  interest  in  said  business,  and  in  accordance  with  the  agree- 
ment that  had  been  entered  into  between  said  plaintiff  and  defendant, 
as  herein  pleaded,  which  representations  were  relied  upon  by  this  de- 
fendant, and  was  signed  and  executed  by  him  while  in  great  haste  to 
catch  a  train  out  of  said  town  of  Lott,  being  presented  to  him  for  his 
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signature  by  the  said  John  Ligon  under  Ruch  circumstances,  and  if  as 
stated,  the  same  contained  any  statements  with  reference  to  remaining 
out  of  said  business  in  the  town  of  Lott,  the  same  was  signed  under  a 
misapprehension  of  what  it  contained,  being  deceived  and  misled  by 
the  acts  of  said  plaintiff  and  his  agent,  as  aforesaid ;  all  of  which  facts 
defendant  is  ready  to  verify." 

There  is  some  evidence  in  the  record,  coming  from  the  appellant,  that 
has  a  tendency  to  establish  these  averments,  all  of  which  were  denied  by 
the  appellee,  as  well  in  his  pleading  as  by  his  evidence.  The  points  pre- 
sented by  these  pleas  are:  (1)  That  it  was  not  agreed  and  contemplated 
as  a  part  of  the  consideration  of  the  sale  by  appellant  that  he  should 
discontinue  and  not  again  engage  in  the  drug  business  in  the  town  of 
Lott.  (2)  That  if  the  written  contract  did  embody  such  a  stipulation, 
that  it  was  without  consideration,  as  it  was  signed  and  executed  after 
the  sale  had  been  completed  and  closed,  and  there  was  no  new  or  addi- 
tional consideration  advanced  or  given  when  the  written  agreement 
was  executed;  that  the  execution  of  the  written  contract  was  procured 
by  the  fraud  of  John  Ligon,  son  of  the  plaintiff,  and  who  was  acting  for 
him,  in  that  such  agent  represented  to  the  appellant  that  the  agreement 
so  signed  was  merely  a  bill  of  sale,  and  that  the  appellant  hastily  exe- 
cuted it  without  reading  it,  and  without  knowledge  that  it  contained  the 
stipulation  that  the  appellant  was  not  to  enter  or  engage  in  the  drug 
business  in  the  town  of  Lott. 

The  charge  of  the  court  is  as  follows :  "Gentlemen  of  the  Jury :  If 
you  believe  from  the  evidence  before  you  that  as  a  part  of  the  transac- 
tions between  plaintiff  and  defendant,  by  which  plaintiff  on  the  29th  of 
June,  1899,  purchased  from  defendant  his,  defendant's  one-half  inter- 
est in  the  Lott  Drug  Company,  defendant  agreed  not  to  be  thereafter  in 
any  way  connected  with  the  drug  business  in  the  town  of  Lott,  Palls 
County,  Texas,  so  long  as  plaintiff  was  in  the  retail  drug  business  in 
said  town,  without  plaintiff's  consent,  and  you  further  believe  from  the 
evidence  that  at  said  time,  jor  thereafter,  said  agreement  was  reduced  to 
writing  and  signed  by  said  defendant,  you  will  find  for  plaintiff;  and 
unless  you  so  find  from  the  evidence,  you  will  find  for  defendant. 

**If  you  find  for  the  plaintiff  you  will  then  consider  what,  if  any, 
actual  damages  he  has  sustained  to  his  drug  business  in  the  town  of  Lott 
aB  a  direct  consequence  of  the  breach  of  the  agreement,  if  any,  on  the 
part  of  defendant  not  to  so  engage  in  the  drug  business  in  the  town  of 
Lott,  and  for  such  damages  as  you  may  find  he  so  sustained,  if  any,  you 
will  return  a  verdict  in  plaintiff's  favor  against  defendant,  the  damages 
so  found  not  to  exceed,  however,  the  sum  of  $75  per  month  from  the  date 
which  you  may  find  from  the  evidence  defendant  reengaged  in  the  drug 
business  in  the  town  of  Lott  since  January  10,  1903,  and  between  that 
date  and  this. 

*'The  measure  of  plaintiff's  damages  for  the  breach  of  the  agreement, 
if  any,  on  the  part  of  defendant  not  to  engage  in  the  drug  business  at 
Lott  would  be  the  loss  of  profits,  if  any,  to  plaintiff's  drug  business  at 
said  town  of  Lott,  which  you  may  find  from  the  evidence  was  the  direct 
result  of  defendant's  engaging  in  the  same  business  at  said  point,  and 
Vol.  XXXYII.  Civil— 12. 
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if  he  has  suffered  no  such  loss  of  profits^  you  will  not  find  any  actual 
damages  against  defendant. 

"If  you  find  that  defendant  made  such  an  agreement  with  plaintiff 
not  to  engage  in  the  drug  business  at  Lott  as  is  mentioned  in  paragraph 
1  of  this  charge^  and  you  find  that  plaintiff  has  suffered  no  actual  dam- 
ages^ such  as  are  defined  in  the  preceding  paragraph  of  this  charge^  then 
for  the  breach  of  said  agreement  you  will  find  for  plaintiff  nominal 
damages,  by  which  is  meant  some  trifiing  sum  which  is  allowed  for  the 
breach  of  contract  and  no  serious  loss  is  proven  to  have  been  sustained. 

"If  you  find  for  the  plaintiff,  your  verdict  should  be  as  follows:  *We 

the  jury  find  for  the  plaintiff,  and  assess  his  damages  at dollars,' 

filling  the  blank  with  whatever  amount  you  may  find  his  damages  to  be, 
if  any,  under  the  foregoing  instructions. 

"If  you  find  for  the  defendant,  your  verdict  should  be  as  follows: 
TVe  the  jury  find  for  the  defendant.'  And  your  foreman  will  sign  such 
verdict  as  you  may  find.  You  are  the  exclusive  judges  of  the  facts 
proven,  the  weight  of  the  evidence  and  the  credibility  of  the  witnesses. 

'TTou  are  charged  that  the  burden  of  proof  is  upon  the  plaintiff  to 
prove  his  case  by  a  preponderance  of  evidence,  and  if  in  your  judgment  he 
has  failed  to  do  this,  then  you  will  find  for  the  defendant. 

"If  you  believe  from  the  evidence  in  this  case  that  prior  to  the  execu- 
tion of  the  written  instrument  offered  in  evidence  the  plaintiff  and  de- 
fendant had  entered  into  a  verbal  contract,  by  the  terms  of  which  de- 
fendant was  to  sell  to  plaintiff  his  interest  in  the  drug  business  at  Lott 
for  a  specified  consideration,  and  that  the  defendant  did,  in  pursuance 
thereof,  sell  and  deliver  to  plaintiff  his  interest  in  said  business,  and  that 
the  trade  was  then  and  there  closed,  and  all  the  terms  and  conditions 
of  said  trade  fully  complied  with,  and  you  further  believe  that  it  was 
not  then  and  there  contemplated  or  agreed  between  said  parties  as  a 
part  of  said  contract  that  the  defendant  would  not  be  in  any  way  con- 
nected with  the  drug  business  and  would  not  hire  to  or  work  for  any 
other  drug  firm  in  the  town  of  Lott,  Texas,  as  long  as  the  plaintiff  was 
in  business,  without  his  consent,  then  if  you  so  find  from  the  evidence, 
you  will  f\nd  for  the  defendant." 

The  charge  places  the  burden  of  proof  upon  the  plaintiff  to  establish 
his  case  by  a  preponderance  of  the  evidence.  The  first  paragraph  of  the 
charge  expressly  informs  the  jury  that  in  order  for  the  plaintiff  to 
recover  he  must  establish  the  facts  evidenced  by  the  written  contract 
which  was  signed  by  the  defendant,  and  unless  he  has  done  so,  they  will 
return  a  verdict  for  the  defendant.  The  last  paragraph  instructs  the 
jury  that  if  prior  to  the  execution  of  the  written  contract  the  plaintiff 
and  defendant  entered  into  the  verbal  agreement  as  contended  for  by 
the  appellant,  and  that  the  trade  was  then  closed,  and  that  it  was  not 
then  contemplated  or  agreed  between  the  parties  that  the  defendant 
would  not  in  any  way  be  connected  with  the  drug  business,  then  to  find 
for  the  defendant. 

These  charges  substantially  present  the  bsues  raised  by  the  defend- 
ant's pleadings.  The  plaintiff's  right  is  made  to  depend  upon  the  exist- 
ence of  the  contract  as  stated  in  the  written  agreement,  and  the  jury  are 
expressly  told  that  if  this  document  did  not  embody  the  true  contract. 
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but  that  if  they  believed  a  previous  contract  had  been  entered  into  which 
did  not  prohibit  the  appellant  from  engaging  in  the  drug  business^  and 
that  that  contract  had  been  consummated  and  closed,  as  pleaded  by  the 
defendant,  then  the  plaintiff  could  not  recover.  As  said  before,  this  sub- 
stantially presented  the  issues  contended  for  by  the  appellant. 

We  find  no  error  in  the  record  and  the  judgment  is  afl&rmed. 

Affirmed. 

Writ  of  error  refused. 


Jesse  French  Piano  and  Organ  Company  v.  J.  T.  Meabs  and  Wipe. 

Decided  November  16,  1904. 

1.— Appeal  Bond. 

A  bond  on  appeal  from  justice  court  which  sufficiently,  and  in  other 
respects  correctly,  aescribes  the  judgment  appealed  from,  is  not  invalid  for 
the  reason  that  it  describes  a  jud^ent  defendant,  not  appealing,  as  "Star 
Piano"  instead  of  "Star  Piano  Company,"  and  it  was  error  to  dismiss  the 
appeal  because  of  such  variance. 

St— Same— Bond  to  Codefendant. 

One  of  two  defendants  against  whom  judgment  was  recovered  in  justice 
court,  could  appeal  without  making  the  bond  payable  to  its  codefendant. 

Appeal  from  the  County  Court  of  Brown.  Tried  below  before  Hon. 
S.  C.  Cofifee. 

U.  F.  Short,  for  appellant. — A  bond  on  appeal  from  a  justice  court 
which  gives  the  style  of  the  case,  the  date  and  amount  of  the  judgment, 
and  the  name  of  the  plaintiff  correctly,  but  shows  it  was  rendered  against 
the  Jesse  French  Piano  and  Organ  Company  and  Starr  Piano,  instead 
of  Starr  Piano  Company,  is  not  insufficient.  International  &  G.  N. 
Ry.  Co.  V.  Vanden,  7  Texas  Civ.  App.,  269;  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Vowell,  34  S.  W.  Rep.,  354;  2  Cyc.  of  Law  and  Proc., 
902,  919. 

One  of  several  defendants  not  adversely  interested  may  appeal  with- 
out making  his  codefendants  in  judgment  obligees  in  the  bond.  Mar- 
tin V.  Lapowski,  11  Texas  Civ.  App.,  690;  Missouri,  K.  &  T.  Ry.  Co. 
V.  Mosty,  8  Texas  Civ.  App.,  331 ;  Ayres  v.  Smith,  28  S.  W.  Rep.*  836; 
Slaton  &  Co.  v.  Horsey,  78  S.  W.  Rep.,  919 ;  Cyc.  of  Law  and  Proc.,  838. 

Arch  Orinnan  and  E.  8.  J.  Whitehead,  for  appellees. — The  Star 
Piano  Company  and  Star  Piano  are  not  in  law  the  same  person,  and  a 
bond  which  describes  the  judgment  as  against  the  Jesse  French  Piano 
and  Organ  Company  and  the  Star  Piano,  when  the  judgment  is  against 
the  Jesse  French  Piano  and  Organ  Company  and  Star  Piano  Company, 
is  a  misdescription  of  the  judgment  and  is  void.  Southern  P.  Co.  v. 
Block,  8  Texas,  21;  International  &  G.  N".  Ry.  Co.  v.  Smith  County, 
68  Texas,  76;  Binion  v.  Williams,  82  Texas,  397;  McGarrah  v.  Bur- 
ney,  4  Texas,  288. 

As  the  appeal  bond  was  not  made  payable  to  the  Star  Piano  Com- 
pany^ one  of  the  appellees,  it  is  void.  Girvin  v.  Wood,  76  S.  W.  Rep., 
49. 


180  Texas  Civil  Appeals  Eepobts,  Vol.  37.      [November, 

An  appeal  bond  should  give  the  names  of  all  the  parties  to  the  judg- 
ment appealed  from,  and  if  any  are  omitted,  the  judgment  is  misde- 
scribed.  Morris  v.  Edwards,  1  App.  C.  C,  sec.  526;  Jenkins  v.  Mc- 
Neese,  34  Texas,  190;  Harvey  v.  Cummings,  62  Texas,  186. 

EIDSON,  Associate  Justice. — ^This  is  an  action  brought  by  ap- 
pellees in  the  Justice  Court  of  Precinct  No.  1,  of  Brown  County,  for 
damages  against  appellant  and  Star  Piano  Company  on  account  of  al- 
leged false  representations  as  to  the  value,  quality  and  workmanship 
of  a  piano  alleged  to  have  been  sold  to  appellee  Fannie  Mears. 

The  defendant  Star  Piano  Company  made  no  appearance  in  the  case. 
On  the  trial  in  the  Justice  Court,  judgment  was  rendered  in  favor  of 
appellees  against  appellant  and  the  Star  Piano  Company  for  the  sum 
of  $150;  from  which  judgment  appellant  alone  appealed  to  the  County 
Court. 

In  the  County  Court  appellees  made  a  motion  to  quash  the  appeal 
bond  of  appellant  and  dismiss  the  appeal  upon  the  following  grounds: 

"1.  Because  said  bond  misdescribed  and  does  not  describe  the  judg- 
ment rendered  in  the  Justice  Court  in  this  case,  in  that  the  judgment 
rendered  in  the  Justice  Court  is  in  favor  of  J.  T.  Mears  and  Fannie  G. 
Mears  against  Jesse  French  Piano  and  Organ  Company  and  Star  Piano 
Company;  and  said  bond  describes  it  as  a  judgment  in  favor  of  J.  T. 
Mears  and  Fannie  G.  Mears  against  the  Jesse  French  Piano  and  Organ 
Company  and  Star  Piano. 

"2.  Because  said  bond  is  not-  made  payable  to  the  Star  Piano  Com- 
pany, who  is  one  of  the  defendants  against  whom  plaintiffs  recovered 
judgment  in  the  Justice  Court. 

"3.  Because  said  bond  is  not  executed  by  said  Star  Piano  Company, 
and  said  bond  does  not  purport  to  appeal  from  the  judgment  rendered 
against  if 

The  County  Court  sustained  said  motion  and  dismissed  the  appeal. 
The  appeal  bond  gives  the  style  of  the  case,  states  the  court  in  which  the 
judgment  was  rendered,  the  date  of  its  rendition  and  the  amount  thereof, 
and  gives  the  name  of  one  of  the  defendants  in  the  judgment  as  "Star 
Piano,^*  instead  of  "Star  Piano  Company.*^  The  only  difference  in  the 
name  given  and  the  correct  name  is  the  omission  of  the  word  "Com- 
pany^^  in  the  former. 

We  regard  this  omission  as  simply  a  clerical  error,  and  when  the  bond 
is  construed  in  connection  with  the  judgment  of  the  Justice  Court,  the 
name  of  the  defendant  Star  Piano  Company  is  properly  identified  and 
there  is  no  misdescription  of  the  judgment,  and  we  hold  that  the  bond 
sufficiently  described  the  judgment  appealed  from.  International  &  G. 
N.  Ry.  Co.  V.  Vanden,  7  Texas  Civ.  App.,  259;  Warren  v.  Marberry, 
85  Texas,  199;  Missouri  K.  &  T.  Ry.  Co.  v.  Vowell,  34  S.  W.  Rep.,  355. 

We  are  of  the  opinion  that  the  strict  rule  applied  to  citations  with 
reference  to  the  statement  of  the  names  of  the  parties  to  the  suit  in  a 
citation,  should  not  apply  to  appeal  bonds  from  Justice  Courts.  It  was 
not  necessary  in  this  case  for  the  appellant  to  make  the  appeal  bond 
payable  to  its  codefendant,  and  appellant  could  appeal  from  the  justice's 
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judgment  without  its  codefendant  joining  in  the  appeal.    Stayton  &  Co. 
V.  Horsey,  97  Texas,  341. 

We  are  of  opinion  that  the  court  below  erred  in  holding  appellant's 
appeal  bond  from  the  Justice  Court  insufficient  and  dismissing  the  case ; 
and  therefore  the  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


C.  H.  Dean  Company  v.  M.  Standifeb. 

Decided  November  16,  1904. 

1.^-Breaoli  of  Warranty-— Special  Purpose— Xeasures  of  Bamaires. 

Ordinarily  the  measure  of  damagPH  for  a  breach  of  warranty  is  the  dif- 
ference between  the  actual  value  and  the  agreed  value  of  the  article,  with 
interest;  but  where  the  parties  at  the  time  of  the  making  of  the  contract  had 
in  contemplation  some  special  end  or  purpose  for  which  the  article  was  waiv 
ranted  to  be  fit,  and  if  the  buyer,  in  endeavoring  to  apply  the  article  to  the 
purpoee  for  which  it  was  warranted  as  suitable,  sustains  naturally  and  proxi- 
mately some  loss  incidental  to  such  application,  compensation  for  such  loss 
may  be  included. 

8. — Same— Xeasnre  of  Damages. 

A  butcher  who  purchased  a  refrigerator,  warranted  to  be  delivered  in  good 
condition  and  not  to  leak,  could  recover  the  value  of  meat  lost  by  a  failure 
of  the  warranty,  if  the  refrigerator  in  the  condition  as  warranted  would  have 
preserved  the  meat,  provided  he  did  not  know  or  by  the  exercise  of  ordinary 
prudence  could  not  have  knoiin  that  meat  placed  in  the  refrigerator  in  the 
condition  in  which  it  was  would  probably  spoil. 

8.^— Suit  for  Purchase  .Price— Breach  of  Warranty— Burden  of  Proof. 

Where  the  only  defense  to  a  suit  for  the  purchase  price  of  an  article  is  the 
breach  of  an  express  warranty,  the  burden  of  proving  such  warranty  and  breach 
is  on  defendant  and  the  court  should  so  charge. 

4w— Breach  of  Warranty— Part  Payment  of  Purchase  Price— Besale— Estoppel. 
The  fact  that  a  buyer  paid  part  of  the  purchase  price  of  an  article  after 
breach  of  the  warranty  as  to  the  condition  in  which  it  should  be  delivered,  or 
the  fact  that  he  sold  it  to  another  for  an  increased  price,  does  not  estop  him 
to  recover  damages  flowing  from  the  breach. 

6.^-Same— Xeasure  of  Damages. 

Where  damages  for  the  loss  of  meat,  through  a  breach  of  warranty  as  to 
the  condition  in  which  a  refrigerator  should  be  delivered,  are  sought  in  re- 
convention to  an  action  for  the  purchase  price,  the  quantity  of  the  meat  lost 
should  be  shown  to  a  reasonable  certainty  and  also  its  market  value  at  the 
time  it  was  lost. 

Appeal  from  the  County  Court  of  Karnes.  Tried  below  before  Hon. 
A.  J.  Parker. 

Keller  &  Keller,  for  appellant. — 1.  Damages  to  be  recovered  for 
breach  of  contract  must  not  be  speculative,  remote  or  uncertain,  but 
those  incidental  to  and  caused  by  tiie  breach.  Dubuque  W.  &  C.  Ass'n. 
V.  Dubuque,  30  Iowa,  16;  King  v.  Watson,  2  W.  &  W.,  sec.  283,  p.  213; 
Davis  V.  Pish,  1  Iowa,  406;  8  Enc.  of  Law,  607  (note  4  in  Ist  col.)  ; 
Calvit  ?.  McPadden,  13  Texas,  323;  Fowler  v.  Shook,  59  S.  W.  Rep., 
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282;  Taul  v.  Shanklin,  1  W.  &  W.,  644;  Elmendorf  v.  aassen,  92 
Texas,  474,  477;  Clifford  v.  Leroux,  37  S.  W.  Rep.,  172;  Hope  v.  Alley, 
9  Texas,  395;  Smith  v.  City  of  San  Antonio,  57  S.  W.  Rep.,  882;  Nat 
G.  L.  &  T.  Co.  V.  Thomas,  67  S.  W.  Rep.,  454. 

2.  If  there  was  any  warranty  and  a  breach  thereof  the  measure  of 
damages  is  the  difference  between  the  value  of  the  property  as  it  ac- 
tually was,  and  what  would  have  been  its  value  had  it  been  as  represented 
at  the  time  the  representations  or  warranty  was  made.  Wright  v.  Dav- 
enport, 44  Texas,  167 ;  Kempner  v.  Heidenheimer,  65  Texas,  587 ;  Mon- 
roe V.  South,  64  S.  W.  Rep.,  1014;  Young  v.  Pilley,  19  Neb.,  543;  24 
Am.  Enc.  of  Law  (2d  ed.),  1114. 

3.  The  damages  claimed  in  defendant's  plea  in  reconvention  are  too 
remote  to  be  recoverable  of  the  plaintiff  herein,  because  the  same  are 
not  the  natural  and  proximate  result  of  the  breach  of  the  contract  com- 
plained of.  Waco  Water  Co.  v.  Sanford,  1  W.  &  W.,  77,  sees.,  193-195; 
Calvit  V.  McPadden,  13  Texas,  323 ;  Dubuque  Ass'n  v.  City  of  Dubuque, 
30  Iowa,  176;  Prosser  v.  Jones,  41  Iowa,  674;  Davis  v.  Pish,  1  Iowa, 
406 ;  Railway  Co.  v.  Stovall,  3  Willson,  p.  308,  sec.  252 ;  Railway  Co.  v. 
Douglas,  30  S.  W.  Rep.,  487-488;  Smith  v.  Citv  of  San  Antonio,  57 
S.  W.  Rep.,  881-882;  Greer  v.  Vamell,  65  S.  W.  Rep.,  196. 

4.  The  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price  of  the  article  at  the  time  of  the  breach. 
Wright  V.  Davenport,  44  Texas,  167;  Hayden  v.  Houston,  24  S.  W.  Rep., 
804 ;  Snyder  v.  Baker,  34  S.  W.  Rep.,  982 ;  Kempner  v.  Heidenheimer, 
65  Texas,  587;  Monroe  v.  South,  64  S.  W.  Rep.,  1014;  24  Enc.  of  Law 
(2d  ed.),  1114;  Brown  v.  Rogers,  20  Neb.,  547;  Mechem  on  Sales,  sees. 
817,  1830. 

M.  B.  Little,  for  appellee. 

NEILL,  Associate  Justice. — Appellant  sued  appellee  to  recover 
$58,  the  balance  of  the  purchase  money  alleged  to  be  due  for  a  refrig- 
erator sold  by  the  former  to  the  latter.  Appellee  answered  that  he  was 
a  butcher  and  bought  the  refrigerator  upon  a  special  warranty  that  it 
would  be  delivered  in  good  condition  and  that  it  would  not  leak,  for 
the  purpose  of  keeping  his  meat  in  good  condition;  that  there  was  a 
breach  of  warranty  in  that  the  refrigerator  was  not  delivered  in  good 
condition,  but  leaked  and  was  wholly  worthless;  that  he  had  paid  $28 
of  the  purchase  price,  and  that  he  lost,  by  reason  of  its  not  being  the 
kind  warranted,  $100  worth  of  meat  which  he  had  placed  for  keeping  in 
the  refrigerator.  The  amount  of  money  paid  and  the  value  of  the 
meat  lost  were  plead  in  reconvention  and  judgment  asked  therefor. 

By  supplemental  petition  appellant  excepted  to  the  plea  in  recon- 
vention; specially  denied  the  contract  of  warranty — averring  that  if 
such  contract  was  made  it  was  by  an  agent  who  had  no  authority  to 
make  such  contract ;  that  appellee  was  estopped  from  recovering  on  the 
alleged  breach  of  warranty,  for  the  reason  he  had  made  payments  after 
he  knew  of  the  defects,  and  had  afterwards  sold  the  refrigerator  for 
more  than  he  bought  it  for. 

The  exceptions  were  overruled,  the  case  was  tried  before  a  jury  and 
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the  trial  resulted  in  a  judgment  of  $1  in  favor  of  the  appellee.  As  we 
shall  reverse  the  judgment^  we  will  say  no  more  about  .the  facts  than  is 
necessary  to  a  consideration  of  the  questions  presented  by  the  assign- 
ments of  error. 

There  was  testimony  tending  to  prove  (1)  the  warranty,  (2)  its 
breach,  (3)  the  payment  after  discovery  of  the  defects  of  a  part  of  the 
purchase  money,  and  (4)  that  appellee  lost  meat  by  reason  of  the  re- 
frigerator not  being  such  as  warranted.  But  the  only  evidence  of  the 
quantity  lost,  or  its  value,  was  the  testimony  admitted  over  appellant's 
objection,  for  which,  as  one  reason,  we  are  going  to  reverse  the  judgment. 

It  is  contended  by  appellant  that  the  court  erred  in  not  sustaining 
its  exceptions  to  appellee's  plea  in  reconvention,  because  the  damages 
sought  to  be  recovered  thereby  are  too  remote,  speculative  and  uncertain 
to  constitute  a  cause  of  action ;  that  if  there  was  a  warranty  and  a  breach 
thereof,  the  true  measure  of  damages  is  the  difference  between  the  value 
of  the  property  as  it  actually  was  and  what  would  have  been  its  value 
had  it  been  as  represented  or  warranted. 

Ordinarily  the  measure  of  damages  for  a  breach  of  warranty  is  the 
difference  between  the  actual  value  and  the  agreed  value  of  the  article 
sold,  with  interest.  Anderson  v.  Duffield,  8  Texas,  209.  But  where  the 
parties  at  the  time  of  making  the  contract  had  in  contemplation  some 
special  end  or  purpose  for  which  the  article  was  warranted  to  be  fit, 
and  if  the  buyer,  in  endeavoring  to  apply  the  article  to  the  purpose  it 
was  warranted  as  suitable,  sustains  naturally  and  proximately  some  loss 
incidental  to  such  application,  compensation  for  such  loss  may  be  in- 
cluded. Jones  V.  George,  61  Texas,  345;  Beeman  v.  Banta,  118  N.  Y., 
638,  23  K  E.  Rep.,  887,  16  Am.  St.  Rep.,  779;  Tatro  v.  Brown,  118 
Mich.,  615,  77  N".  W.  Rep.,  274;  Stranahan  Co.  v.  Coit,  55  Ohio  St., 
398,  45  N.  E.  Rep.,  634;  McCaa  v.  Elam  Drug  Co.,  114  Ala.,  74,  21 
So.  Rep.,  479,  62  Am.  St.  Rep.,  88. 

For  example,  in  Beeman  v.  Banta,  supra,  where  the  seller  of  a  re- 
frigerator warranted  that  it  would  keep  meats  until  the  time  for  spring 
market,  and  the  buyer  filled  it  with  meat  and  the  meat  was  lost  through 
defects  in  the  refrigerator,  it  was  held  that  the  measure  of  damages  was 
not  simply  the  cost  of  remedying  the  defect,  but  included  the  value  of 
the  meat  lost,  estimated  at  what  it  would  have  been  had  it  kept  until 
the  spring  market. 

-  If,  therefore,  when  appellant  sold  appellee  the  refrigerator  he  knew 
it  was  purchased  by  him  as  a  butcher  for  the  purpose  of  keeping  his 
meat,  or  was  charged  with  notice  of  such  fact  from  the  very  nature  of 
the  sale,  and  the  circumstances  attending  it,  and  warranted  the  refrig- 
erator to  be  delivered  in  good  condition  and  not  to  leak,  and  if,  in  the 
condition  so  warranted,  meat  in  good  condition  placed  in  it  would  have 
kept — ^if  the  refrigerator  was  properly  used,  and.  the  refrigerator  was 
not  such  as  warranted,  and  by  reason  thereof  meat  placed  in  it  for  keep- 
ing was  spoiled  and  its  value  lost  to  appellee — then  he  would  be  entitled 
to  recover  the  amount  of  such  loss ;  provided,  however,  he  did  not  know, 
or  by  the  exercise  of  ordinary  prudence  and  circumspection  could  not 
'have  known,  that  the  condition  of  the  refrigerator  was  such  that  meat 
placed  in  it  would  probably  spoil. 
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In  view  of  the  principles  stated^  we  do  not  think  appellant's  excep- 
tions to  the  plea  in  reconvention  can  be  sustained,  and  that  the  trial 
court  did  npt  err  in  overruling  them;  nor  in  that  part  of  the  charge 
complained  of  in  the  eleventh  assignment  of  error. 

Appellant  requested  the  court  to  instruct  the  jury  that  the  burden  is 
on  the  defendant  to  prove  his  contract  of  warranty  as  alleged,  and  un- 
less they  should  find  there  was  a  contract,  such  as  alleged,  from  a  pre- 
ponderance of  the  evidence,  to  find  for  the  plaintiff.  The  sale  of  the 
refrigerator  was  not  disputed,  and  the  only  answer  to  the  suit  for  the 
purchase  money  was  the  breach  of  an  express  warranty.  As  such  a  war- 
ranty ordinarily  excludes  an  implied  warranty  (Case  Threshing  Mach. 
Co.  V.  Hall,  32  Texas  Civ.  App.,  214,  73  S.  W.  Rep.,  835),  it  follows 
that  appellant  was  entitled  to  recover  the  part  of  the  purchase  money 
sued  for,  unless  it  was  shown  by  a  preponderance  of  evidence  that  the 
warranty  alleged  by  appellee  was  made  and  breached  by  the  plaintiff. 
The  charge  requested  should  have  been  given. 

The  appellant  requested  the  court  to  instnict  the  jury  that  if  they 
believed  from  the  evidence  defendant  purchased  the  refrigerator  from 
plaintiff  and,  after  using  it,  sold  the  same  to  another  upon  the  repre- 
sentation it  was  all  right  and  in  good  condition,  and  received  a  valuable 
consideration  therefor,  that  he  would  be  estopped  from  denying  plain- 
tiff's demand  by  setting  up  a  claim  for  damages.  It  also  requested  a 
charge  to  the  effect  that  if  there  was  a  contract  of  warranty  as  alleged, 
and  it  was  breached  by  plaintiff,  and  if,  after  such  breach,  defendant 
ratified  the  contract  by  paying  any  part  of  the  purchase  price,  or  in  any 
other  manner — ^by  acts  of  silence,  when  he  should  speak  out — ^then  to 
find  for  plaintiff  the  amount  sued  for. 

The  refusal  of  either  of  these  charges  was  correct 

The  warranty,  if  there  were  one,  was  simply  an  agreement  collateral 
to  the  sale  by  which  the  appellant  vouched  for  the  condition  of  the 
refrigerator.  The  sale  could  have  been  made  without  it,  though  there 
could  have  been  no  warranty  without  the  sale.  The  mere  fact  that 
the  buyer  had  not  paid  the  purchase  money  or  a  part  thereof,  does  not, 
in  the  absence  of  the  stipulations  to  the  contrary,  prevent  him  suing  to 
recover  damages  for  a  breach  of  warranty,  for  the  warranty  is  merely 
collateral,  and  the  buyer  has  its  action  for  its  breach,  leaving  the  seller 
to  his  appropriate  remedy,  by  action  or  counterclaim  for  the  price. 
Fairbanks  v.  Basket  (Mo.),  71  S.  W.  Rep.,  117;  Pitzpatrick  v.  Osborne, 
50  Minn.,  261,  52  N.  W.  Rep.,  861,  and  authorities  cited;  Cash  v.  De 
Long  (Ky.),  53  S.  W.  Rep.,  1037.  The  fact  that  the  buyer  may 
have  paid  the  price  or  part  of  it,  or  given  his  note  for  it,  or  the  fact 
that  when  sued  for  the  purchase  money  he  did  not  plead  the  breach  of 
warranty  as  a  defense,  as  he  might  have  done,  does  not  debar  him  from 
recovering  for  the  breach  of  warranty.  Boorman  v.  Jenkins,  12  Wend., 
566,  27  Am.  Dec.,  168;  Elliott  v.  Puget  Sound,  etc.,  Co.  (Wash.),  60 
Pac.  Rep.,  410.  Nor  is  notice  of  the  defects  or  an  offer  to  return  the 
property  to  the  seller  a  condition  precedent  to  the  buyer's  right  to  main- 
tain an  action  for  the  breach  of  warranty.  Ash  v.  Beck,  68  S.  W.  Rep.,, 
55.  The  cases,  with  few  exceptions,  hold  that  a  breach  of  warranty 
may  be  maintained  notwithstanding  payment,  extension  of  payment  by 
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removal  or  otherwise,  or  part  payment,  iinless  an  intention  to  waive  the 
breach  is  proven.  Fairbanks  v.  Baskett,  supra,  and  authorities  there 
cited.  Moreover,  the  mere  fact  that  the  buyer  has  sold  the  goods  to 
another,  though  he  may  have  made  a  profit  on  them,  does  not  preclude 
his  recovery  of  damages  flowing  from  a  breach  of  the  warranty  of  qual- 
ity. Eagle  Iron  Works  v.  Des  Moines,  etc.,  Ry.  Co.  (Iowa),  70  N.  W. 
Sep.,  193;  Andrews  v.  Schreiber,  93  Fed.  Rep.,  387;  Western  Twine 
Co.  V.  Wright  (S.  D.),  78  N.  W.  Rep.,  942,  44  Law  Rep.  Ann.,  438, 
In  the  case  last  cited  it  is  held  that  a  purchaser  of  merchandise  which 
has  been  warranted,  and  proves  worthless,  may  defeat  a  recovery  for  any 
amount,  though  he  sold  a  part  of  the  merchandise  for  cash,  and  the 
buyer  made  no  claim  against  him  on  account  of  defects.  While,  as  held 
in  Ash  V.  Beck,  supra,  these  matters  may  raise  a  strong  presumption 
that  the  buyei^s  action  on  the  warranty  is  not  well  founded,  they  are 
only  evidence  on  a  question  of  fact  and  are  not  presumptions  of  law. 
None  of  these  matters  can  raise  an  estoppel  against  the  buyer,  unless 
it  be  shown  it  caused  a  detrimental  change  in  the  seller's  position.  We 
can  not  perceive  how  the  fact  that  appellee  paid  appellant  a  part  of  the 
price,  or  the  fact  that  he  sold  the  refrigerator  to  another  for  an  increased 
price,  places  appellant  in  a  worse  position  than  it  was  before.  It  had 
reserved  no  lien  on  the  property  and  it  still  had  its  action  against  ap- 
pellee for  the  purchase  money.  And  the  fact  of  the  sale  at  an  increased 
price  might  be  taken  and  considered  by  the  jury  upon  the  question  as  to 
whether  or  not  there  was  a  breach  of  the  warranty.  At  least  it  would 
be  cogent  evidence  that  the  refrigerator  was  not  worthless,  as  was  claimed 
by  the  appellee. 

Over  objections  of  appellant  the  court  permitted  the  defendant  to 
testify :  ^'I  lost,  I  think  I  would  be  safe  in  saying,  one  hundred  dollars' 
worth  of  meat,  caused  by  leakage  and  water  running  down  and  spoiling 
the  meat,  although  I  never  weighed  but  thirty-five  pounds  of  spoiled 
meaf  Emmet  Carmichael,  a  witness  for  defendant,  was  also,  over  ob- 
jections of  appellant,  allowed  to  testify :  "I  would  be  safe  in  saying  that 
we  lost  one  hundred  dollars'  worth  of  meat  by  the  leakage  while  we  were 
using  it;  we  never  weighed  any  spoiled  meat  but  once,  and  that  was 
thirty-five  pounds,  but  I  think  we  lost  one  hundred  dollars'  worth  of 
meat/' 

The  value  of  the  meat  lost  must  be  reckoned  at  its  value  in  the  market 
at  the  time  it  was  spoiled.  Beeman  v.  Banta,  supra.  This  testimony 
furnishes  no  evidence  of  the  quantity  of  meat  lost — ^unless  it  be  the 
thirty-five  pounds  lost — ^nor  of  its  market  value.  The  quantity  lost 
should  have  been  proven  to  a  reasonable  certainty,  and  then  its  market 
value^  so  the  jury  could  determine  for  themselves  the  damage  occasioned 
by  such  loss.  The  testimony  objected  to  hardly  furnishes  decent  evi- 
dence for  the  basis  of  a  guess  as  to  the  damages  sustained  by  the  alleged 
breach  of  warranty.  The  witness  only  thought  so  and  so;  and  their 
'*wish"  to  recover  $100  damages  may  have  been  "the  father  to  the 
thought."  It  takes  legitimate  evidence  of  facts,  which  must  be  found 
by  a  jury,  to  take  money  from  one  man's  pocket  and  put  it  in  another's. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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MuDGE  &  McLean  v.  John  Q.  Adams. 

Decided  November  16,  1904. 

l^Breaoh  of  ContraeU-Damaget. 

Where  tivo  parties  have  made  a  contract  which  one  of  them  has  broken, 
the  other  is  entitled  to  such  damages  as  may  fairly  and  reasonably  be  con- 
sidered as  naturally  arising  from  such  breach,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties  as  the  probable 
result  of  a  breach,  at  the  time  they  made  the  contract. 

8.— Same. 

Where,  in  consideration  of  a  register,  inkwell  and  stationery  cabinet  fur- 
nished by  plaintiff,  an  advertising  agency,  defendants  agreed  to  place  the 
cabinet  upon  the  counter  in  their  hotel,  keep  it  in  good  order  and  refer  guests 
seeking  purchases  or  professional  services  to  the  cards  therein,  plaintiff  was 
entitled,  as  damages  for  a  breach  of  such  contract  by  a  failure  to  display  the 
cabinet,  to  the  sum  which  he  would  have  received  from  other  parties  for  space 
therein  in  which  to  place  their  business  cards. 

Appeal  from  the  County  Court  of  Bexar.  Tried  below  before  Hon. 
Robert  B.  Green. 

James  D.  Walthall  and  Denman,  Franklin  &  McOown,  for  appellants. 
— 1.  In  an  action  to  recover  for  breaclx  of  contract  only  such  damages 
are  recoverable  as  might  be  reasonably  supposed  to  have  entered  into 
the  contemplation  of  the  respective  parties  at  the  time  the  contract  was 
made,  as  the  probable  result  of  its  breach.  Wells,  Fargo  &  Co.  v.  Battle, 
6  Texas  Civ.  App.,  522 ;  Jones  v.  George,  61  Texas,  349 ;  Express  Co.  v. 
Darnell,  G2  Texas,  639 ;  Suth.  on  Damages,  sec.  1261 ;  Hadley  v.  Baxen- 
dale,  9  Exch.,  353. 

2.  Where  it  was  not  alleged  in  plaintiffs  petition  that  appellants  or 
their  alleged  agent,  had  notice,  at  the  time,  or  before  the  making  of 
the  contract  herein,  that  plaintiff  would  enter  into  the  collateral  con- 
tracts with  third  parties,  the  profits  on  said  collateral  contracts  can  not 
be  recovered  from  appellants  as  an  element  of  special  damages.  Wells, 
Fargo  Co.  v.  Battle,  6  Texas  Civ.  App.,  532;  Pacific  Express  Co.  v. 
Darnell,  62  Texas,  640;  Railway  Co.  v.  Gilbert,  4  Texas  Civ.  App.,  366; 
Alamo  Mills  Co.  v.  Hercules  Iron  Works,  1  Texas  Civ.  App.,  683. 

3.  If  special  damages  growing  out  of  the  contract  should  be  alleged 
and  shown  to  have  been  within  the  contemplation  of  the  parties,  then 
the  plaintiff  might  possibly  recover  the  net  profit  growing  out  of  his  col- 
lateral contracts,  but  certainly  not  the  full  amount.  Alamo  Mills  Co. 
V.  Hercules  Iron  Works,  1  Texas  Civ.  App.,  691;  Yoakum  v.  Dunn,  1 
Texas  Civ.  App.,  524;  Suth.  on  Damages,  130;  Railway  v.  Hill,  63 
Texas,  381;  Jones  v.  George,  61  Texas,  345;  Grifim  v.  Colver,  16  N.  Y., 
489;  Williams  v.  Barton,  13  La.,  410. 

4.  Where  it  is  shown  that  the  only  substantial  damages  flowing  from 
a  breach  of  contract  resulted  from  the  peculiar  situation  of  the  party 
injured,  unknown  to  the  party  sought  to  be  charged  at  the  time  the 
contract  was  entered  into,  only  nominal  damages  are  recoverable.  Bur- 
ns V.  Hines,  94  Va.,  413;  Hair  v.  Barnes,  26  111.  App.,  580;  Smith  v. 
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W.  U.  Tel.  Co.,  83  Ky.,  104,  4  Am.  St.  Rep.,  126;  8  Am.  and  Eng.  Enc. 
of  Law,  548,  557. 

Keller  &  Keller,  for  appellee. — 1.  On  breach  of  contract  plaintiff  may 
recover  damages  incidental  to  and  caused  by  breach  and  reasonably  in 
contemplation  of  the  parties.  Jones  v.  George,  61  Texas,  354;  Ander- 
son Electric  Co.  v.  Cleburne  Water  Co.,  44  S.  W.  Bep.,  930,  931. 

NEILL,  Associate  Justice.  This  is  a  suit  by  the  appellee  to  re- 
cover of  appellants  $240  damages  for  a  breach  of  the  following  contract : 

"San  Antonio,  Texas,  February  15,  1901.— In  consideration  of  the 
Adams  Advertising  Agency  of  Omaha,  Nebraska,  supplying  us  with  one 
of  their  ink-well  and  stationery  counter  cabinets  free  of  charge,  also 
register  for  two  years,  we  agree  to  place  same  upon  our  office  counter 
and  make  it  a  prominent  fixture  thereon  for  a  term  of  two  years.  We 
agree  to  keep  said  cabinet  in  good  order,  and  refer  our  guests  seeking 
purchases  or  professional  services  to  the  cards  thereon  whenever  op- 
portunity offers.  This  contract  is  made  for  a  term  of  six  years  with  a 
change  of  cabinet  each  two  years.  H.  B.  Eincaid,  Manager  Bexar 
Hotel.'' 

The  appellants,  after  interposing  a  general  demurrer,  plead  non  est 
factum;  the  want  of  a  consideration  to  support  the  contract;  and  that 
its  execution  was  procured  by  false  and  fraudulent  representations. 

The  demurrer  was  overruled,  the  case  tried  by  the  court  without  a 
jury,  and  judgment  was  rendered  for  the  appellee. 

The  evidence  shows  that  the  contract  was  executed  upon  a  valuable 
and  sufiBcient  consideration  by  the  appellants;  that  they  were  not  in- 
duced to  execute  it  by  any  false  or  fraudulent  representations  made 
them  by  the  appellee ;  that  appellee  supplied  them  with  the  ink-well  and 
stationery  cabinet  in  accordance  with  the  contract,  and  was  ready  and 
willing  to  furnish  them  the  register,  but  they  refused  to  place  the  ink- 
well and  cabinet  upon  their  office  counter  as  they  contracted  to  do,  but 
stored  them  away  where  they  could  not  be  seen,  or  cards  thereon  read 
by  anyone;  that  by  reason  of  such  breach  of  the  contract  the  appellee 
could  not  justly  demand,  and  was  not  able  to  collect,  the  amounts  other 
parties  had  agreed  to  pay  him  for  exhibiting  in  the  cabinet  their  cards 
of  advertisement;  which  amounts  in  money,  aggregating  the  sum  sued 
for,  were  wholly  lost  to  the  appellee. 

The  rule  announced  in  Hadley  v.  Baxendale — which  is  generally 
recognized  and  has  received  the  unqualified  indorsement  of  the  courts 
of  last  resort  in  this  state — is,  we  think,  directly  applicable  to  this  case. 
It  is  thus  stated:  ''Where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  the  damages  which  the  other  party  ought  to  re- 
ceive in  respect  of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally,  i.  e.,  according 
to  the  usual  course  of  things,  from  such  breach  of  contract  itself,  or 
such  as  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract,  as  the  probable  re- 
sult of  the  breach  of  it." 

The  contract  on  its  face  was  notice  to  appellants  that  the  only  benefit 
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the  appellee  could  derive  from  it  would  be  from  the  cards  on  the  cabinet, 
to  which  appellants  agreed  to  refer  their  "guests  seeking  purchases  or 
professional  service  when  opportunity  offered/'  And  further,  it  was 
notice  to  appellants  that  appellee  had,  or  would  during  the  term  of  the 
contract,  make  beneficial  contracts  with  other  parties  in  regard  to  plac- 
ing their  cards  on  the  cabinet.  Therefore,  the  loss  of  such  benefit  by 
the  breach  of  the  contract  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  when  the  contract  was  made.  The 
loss  of  the  money  that  appellee  would  have  received  from  other  parties, 
had  it  not  been  for  the  nonperformance  of  the  contract  by  appellants, 
naturally  followed  as  the  proximate  result  of  its  breach.  And  as  such 
amount  is  capable  of  certain  ascertainment,  appellee  was  entitled  to 
recover  it  as  his  damages. 

This  disposes  of  the  question  raised  by  the  demurrer,  and  our  con- 
clusions of  fact  are  determinative  of  all  other  questions  presented  by 
the  assignments  of  error.    Therefore  the  judgment  is  aflSrmed. 

Affirmed. 


Gulp,  West  Texas  &  Pacific  Railway  Company  v.  H.  W.  Smith. 

Decided  November  16,  1904. 

1.— Assumed  Bisk. 

The  true  test  by  which  to  determine  whether  a  servant  assumed  a  par- 
ticular risk  ordinarily  incident  to  his  employment,  is  to  consider  whether 
under  all  the  surrounding  conditions  he  ought  to  have  known  and  compre- 
hended the  danger,  and  not  whether,  as  a  matter  of  fact»  he  did  know  and 
comprehend  it. 

2.— Same— Unsuitable  Tools— Knowledge. 

A  judgment  allowing  recovery  for  injuries  received  by  a  laborer  engaged 
in  lining  up  the  rails  on  a  bridge,  caused  by  an  iron  crowbar,  which  was 
furnished  him  for  the  purpose  by  the  foreman,  slipping  while  he  had  his  weight 
thereon  and  throwing  him  to  the  ground,  held  unsupported  by  the  evidence, 
he  being  held  to  a  knowledge,  and  it  appearing  from  his  own  testimony  that 
he  actually  knew,  that  the  ^r  furnished  him  was  not  suitable  to  the  work. 

3.— Fraotioe  on  Appeal— Benderlnir  Judgment. 

Where  the  facts  are  such  that  reasonable  minds  can  not  differ  and  can 
draw  no  other  conclusion  than  that  plaintiff's  injuries  were  the  result  of 
risks  assumed  by  him,  the  appelate  court  will  reverse  a  judgment  in  his  favor 
and  render  one  such  as  should  have  been  given  below. 

Appeal  from  the  District  Court  of  Bee.  Tried  below  before  Hon. 
James  C.  Wilson. 

Proctors,  for  appellant — 1.  Where  an  injury  results  to  a  servant 
from  an  attempt  to  perform  certain  work  with  an  instrument  the  un- 
fitness of  which  for  such  work  was  plainly  open  to  common  observa- 
tion or  equally  as  open  to  the  servant  as  to  the  vice  principal  who  di- 
rected its  use  by  the  servant,  there  can  be  no  recovery  by  the  servant 
Railway  v.  French,  23  S.  W.  Rep.,  642;  Jones  v.  Railway,  31  S.  W. 
Rep.,  706. 

2.  There  can  be  no  recovery  where  injury  results  from  neglect  on  the 
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part  of  the  injured  party  of  the  observance  of  the  ordinary  and  funda- 
mental laws  of  nature,  especially  where  the  injured  party  is  of  mature 
years  and  experience.  Brown  v.  Miller,  62  S.  W.  Rep.,  547;  Oil  Co. 
V.  Shaw,  66  S.  W.  Rep.,  693;  Railway  v.  Spellman,  34  S.  W.  Rep.,  299; 
Rogers  v.  Railway,  76  Texas,  505;  Jones  v.  Railway,  31  S.  W.  Rep., 
706;  Railway  v.  Viano,  26  S.  W.  Rep.,  230. 

3.  Where  a  tool  is  of  no  more  complicated  construction  than  a  steel 
bar  and  the  work  to  be  performed  with  same  involves  a  no  more  diflS- 
cult  problem  than  the  use  of  same  as  a  lever  and  the  defect  in,  or  un- 
suitability  of,  said  bar  for  the  performance  of  said  work  is  open  and 
patent  to  anyone,  no  recovery  can  be  had  by  a  man  of  mature  age  and 
experience,  who  knowing  of  the  defect  in  said  bar,  or  the  unsuitability 
of  same  for  the  work,  and  the  danger  attending  the  performance  of  same, 
attempts  to  perform  said  work  with  said  bar  and  is  injured.  Railway 
V.  Bradford,  66  Texas,  737;  Crawford  v.  Railway,  89  Texas,  92;  Rail- 
way V.  Spellman,  34  S.  W.  Rep.,  299,  and  cases  cited;  Rogers  v.  Railway, 
76  Texas,  602. 

4.  The  verdict  of  the  jury  and  judgment  thereon  are  contrary  to  the 
faw  and  the  evidence  in  this,  that  the  evidence  and  especially  plaintiflPs 
<)wn  testimony,  shows  that  plaintiff  was  injured  wholly  and  solely 
through  his  own  negligence  and  carelessness;  that  the  work  Smith  was 
engaged  in  when  he  received  his  injuries,  as  shown  by  his  own  testi- 
mony, was  of  the  simplest  kind  and  character,  involving  no  expert 
knowledge,  experience  or  information.  Jones  v.  Railway,  31  S.  W. 
Rep.,  706;  Parish  v.  Railway,  76  S.  W.  Rep.,  234;  Railway  v.  Walker, 
26  S.  W.  Rep.,  228;  Railway  v.  Scott,  62  S.  W.  Rep.,  1077;  Brown  v. 
Miller,  62  S.  W.  Rep.,  647;  Oil  Co.  v.  Shaw,  66  S.  W.  Rep.,  693;  Craw- 
ford  V.  Railway,  89  Texas,  90. 

Dougherty  &  Dougherty  and  TF.  TF.  Dodd,  for  appellee. — Where  the 
master  negligently  furnished  the  servant,  who  was  inexperienced,  with 
a  tool  unsuitable  for  the  performance  of  the  work  contemplated,  and 
the  servant,  while  doing  said  work,  and  exercising  ordinary  care,  was 
injured  by  reason  of  such  negligence,  the  master  is  liable  therefor. 
Smith  V.  Railway  Co.,  65  S.  W.  Rep.,  84 ;  Geloneck  v.  Dean  Pump  Co., 
43  N.  E.,  86;  Shearman  &  Redfield,  Neg.,  sec.  184;  Heavy  v.  Hudson 
River  Power  and  Paper  Co.,  10  N.  Y.  Supp.,  685. 

NEILL,  Associate  Justice. — ^This  is  a  second  appeal  in  this  case. 
The  opinion  of  this  court  on  the  former  is  published  in  66  S.  W.  Rep., 
83.  As  a  statement  of  the  nature  of  the  case  is  given  there,  it  is 
unnecessary  for  us  to  repeat  it  here.  The  judgment  now  appealed  from 
was  entered  upon  a  verdict  in  favor  of  the  appellee  for  $760.  The 
questions  of  law  raised  on  this  appeal  are  substantially  the  same  as 
were  presented  and  disposed  of  in  the  other.  As  we  have  no  reason  to 
change  our  views  as  to  the  principles  of  law  applicable  to  the  case  as 
then  expressed,  we  will  without  reiteration,  but  in  the  light  of  such 
principles,  proceed  to  a  consideration  of  the  assignments  of  error  which 
attack  the  judgment  upon  the  ground  that  the  evidence  is  wholly  insu£S- 
cient  to  Rive  it  support. 
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The  plaintiff,  while  a  member  of  defendant's  bridge  gang,  working 
under  orders  and  supervision  of  his  foreman  in  lining  the  track  on  a 
railway  trestle  or  bridge,  fell  from  the  bridge  and  received  the  injuries 
which  occasioned  the  damages  sued  for. 

The  bridge  structure  may  be  described  in  this  manner:  The  rails 
of  the  track  rested  on  cross-ties  which  lay  on  heavy  wooden  stringers. 
There  were  four  of  these  stringers  extending  the  entire  length  of  the 
bridge;  two  on  either  side  supporting  each  end  of  the  cross-ties.  The 
two  stringers  on  each  side  were  bolted  together,  there  being  washers 
between  ttiem  which  left  a  longitudinal  aperture  about  an  inch  wide 
between  them  extending  the  length  of  the  bridge.  Outside  of  the  rails 
on  either  side  a  scantling  was  bolted  on  the  end  of  the  cross-ties,  which 
served  as  a  guard  rail.  The  stringers  of  the  bridge  rested  upon  large 
timbers  extending  from  one  side  of  the  bridge  to  the  other.  These  tim- 
bers were  in  turn  supported  by  piling,  which  consist  of  timbers  extend- 
ing from  the  ground  up,  and  constitute  the  support  of  the  bridge.  The 
bridge  was  eight  to  ten  feet  high. 

The  usual  and  ordinary  method  of  lining  rails  on  railway  bridges, 
which  mode  was  pursued  on  the  occasion  in  question,  was  first  to  loosen 
the  bolts  which  hold  the  track  in  place,  then  insert  iron  levers  or  bars 
between  the  stringers  and  rails,  and  then  push  with  sufiScient  force 
against  the  levers  to  move  the  rails  the  required  distance  to  attain  the 
proper  alignment.  In  doing  this  work  the  bridgemen  stand  upon  the 
top  of  the  irestle  prizing  upon  the  bars  or  levers,  as  stated.  The  kind 
of  lever  best  adapted  to  this  work  and  to  secure  the  safety  of  the  la- 
borer is  an  iron,  bent  and  sharpened  at  one  end,  known  as  a  pinchbar. 
In  using  this  kind  of  lever  the  bent  and  sharpened  end,  with  the  point 
downward,  is  placed  under  the  rail  so  that  when  the  laborer  prizes  upon 
in  the  point  penetrates  the  wood  of  the  stringer,  giving  the  lever  a  secure 
hold  so  as  to  prevent  it  from  slipping.  This  is  the  kind  of  lever  that 
was  generally  furnished  by  the  defendant  to  its  employes  for  use  in 
aligning  its  railway  track. 

On  the  occasion  in  question,  plaintiff,  who  was  49  3fiears  old  and  a 
carpenter  by  vocation,  was  told  by  his  foreman  to  get  a  bar  which  lay 
on  the  dump  near  the  end  of  the  bridge  and  assist  two  other  men  in 
lining  the  track.  It  seems  to  us  that  the  greater  weight  of  evidence 
shows  that  it  was  a  pinchbar,  such  as  described;  but  as  there  was  evi- 
dence upon  which  the  jury  might  have  found  that  it  was  a  chisel-bar,  we 
will,  in  deference  tb  the  verdict,  find  that  it  was.-  The  end  of  such  a 
bar,  as  indicated  by  its  name,  is  shaped  like  a  chisel.  Such  a  bar  is 
not  a  fit  instrument  for  use  in  lining  railway  tracks ;  and  its  use  by  one 
engaged  in  such  work  upon  a  bridge  would  be  dangerous  on  account  of 
its  tendency  to  slip.  The  plaintiff,  as  he  was  told  to  do,  got  the  bar, 
then  went  on  the  bridge  and  thrust  the  chisel  end  between  the  rail 
and  stringer,  and  when  he  prized  it  slipped,  and  he  fell  from  the  bridge 
and  was  hurt. 

As  was  said  in  our  former  opinion:  *'The  servant  has  a  right  to 
assume,  in  the  absence  of  knowledge  to  the  contrary,  that  when  his 
master  furnishes  him  an  implement,  and  directs  him  to  use  it  in  doing 
a  specific  piece  of  work,  such  implement  is  reasonably  safe,  suitable  and 
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adapted  to  the  labor  directed  to  be  performed  (Missouri^  K.  &  T.  By. 
Co.  V.  Hannig,  91  Texas,  347,  43  S.  W.  Rep.,  680) ;  and  if  in  using 
such  implement  he  is  ignorant  of  its  unfitness  or  inadaptability  to 
the  work,  and  he  is  injured,  while  using  the  implement  with  reasonable 
care,  by  reason  of  its  being  unsafe  and  not  adapted  to  the  work  for 
which  it  waa  furnished  him,  the  master  is  responsible  for  the  conse- 
quence of  such  injury.^' 

It  may  be  conceded,  pro  hac  vice,  that  the  defendant  was  negligent  in 
fumishing  plaintiff  an  unsafe,  unsuitable  and  unadapted  implement 
with  which  to  do  his  work.  Then  the  question  presents  itself,  did  plain- 
tiff know  of  the  defects  and  appreciate  the  dangers  arising  therefrom  ? 
Negligent  ignorance  is,  in  law,  tantamount  to  knowledge;  and  it  is 
sufficient  to  put  the  servant  to  the  disadvantage  of  accepting  the  risk, 
that  he  knew  of  the  source  of  danger,  or  might  have  known  of  it  by 
the  exercise  of  that  measure  of  care  which  he  ought  to  take  for  his  own 
safety  under  the  circumstances  of  the  particular  case,  which  comes  within 
the  description  of  ordinary  or  reasonable  care.  The  true  test  by  which 
to  determine  whether  the  servant  assmned  the  risk  of  the  particular 
danger,  as  one  of  the  ordinary  risks  of  his  employment,  is  to  consider 
whether  under  all  the  surrounding  conditions  he  ought  to  have  known 
and  comprehended  the  danger,  and  not  whether,  in  point  of  fact,  he  did 
know  and  comprehend  it.  4  Thomp.  on  Neg.,  sec.  4647 ;  Klatt  v.  Pos- 
ter Lumber  Co.,  92  Wis.,  622,  66  N.  W.  Rep.,  791.  In  most  cases  it 
is  not  for  the  judge,  but  for  a  jury,  to  say  whether  the  plaintiff  ought 
to  have  known  and  comprehended.    4  Thomp.  on  Neg.,  sec.  4648. 

The  plaintiff  says  he  was  ignorant  of  and  had  had  no  experience  in 
lining  bridges;  that  he  did  not  know  the  kind  of  implement  adapted  to 
and  suitable  for  that  kind  of  work ;  that,  though  by  avocation  a  carpem- 
ter,  he  had  never  used  a  crowbar,  the  kind  which  is  the  simplest  of  the 
first  named  of  six  mechanical  powers — ^the  lever,  which  is  itself  the 
most-used,  the  best-understood,  as  well  as  the  simplest  of  any  of  the 
mechanical  appliances;  that  he  did  not  know  that  a  chisel-bar  was  in- 
adapted  to  the  wgrk,  or  liable  to  slip  and  cause  him  to  fall.  If  all  this 
is  so,  then  he  is  an  ignoramus  indeed.  Here  is  some  of  his  testimony 
on  the  question :  "Now  a  bar  like  this  [speaking  of  a  pinchbar,  which 
he  held],  you  can  put  it  in  this  way  [illustrating],  and  it  does  not 
make  any  difference  whether  you  had  a  quarter  of  an  inch  catch  in  the 
crack  or  not,  but  being  straight  anybody  can  see  [using  chisel-point  of 
the  bar]  that  it  is  very  easy  to  slip. 

^  am  49  years  old.  I  state  that  if  I  had  had  a  choice  of  bars,  com- 
mon sense  would  have  dictated  to  me  to  take  the  crooked  bar.  There 
was  but  one  way  to  use  the  straight  end  of  the  bar.  Common  sense  dic- 
tated to  me  there  was  only  one  way  to  use,  which  was  to  stick  the  end 
of  the  bar  in  there  [i.  e.,  between  the  stringers]  as  tight  as  possible 
and  try  to  get  a  safe  hold.  I  did  not  appreciate  the  danger,  beiause  I 
was  without  experience. 

"As  to  whether  common  sense  would  have  dictated  to  me  that  if  a  bar 
slipped  I  would  fall,  I  never  considered  that  at  all.  If  I  had  I  would 
not  have  used  it.  I  said  in  other  portions  of  my  testimony  that  the 
bar  did  slip  and  I  lost  my  balance.    I  did  say  that  I  knew  that  if  I' 
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went  out  on  the  bridge,  and  also  that  any  man  would  know,  that  stand- 
ing on  that  bridge  using  that  bar  as  I  used  it,  if  it  did  slip  from  under 
the  stringers  when  I  was  surging  against  it,  I  would  fall.  I  say  that 
now,  of  course,  that  common  sense  would  teach  me  if  I  took  the  straight 
pointed  bar  that  there  was  only  one  way  to  use  it. 

*T  have  testified  that  if  I  had  had  my  choice  at  the  time  [i.  e.,  the 
accident]  I  would  have  taken  the  crooked  one,  and  have  given  my 
reason,  and  I  would  have  used  it  with  the  crook  of  the  iron,  although 
I  have  never  used  a  crowbar  in  my  life  before.  Common  sense  taught 
me  how  to  use  it.  Common  sense  did  not  teach  me  how  to  use  the 
straight  bar;  there  was  but  one  way  to  use  it,  that  was  just  to  stick 
it  in  the  crack.*^ 

'The  only  possible  way  to  use  the  straight  bar  was  to  use  it  the  way 
I  did  use  it.  Common  sense  taught  me  the  way  to  do  it,  the  way  anybody 
would  have  done." 

Does  not  this  plaintiff's  own  testimony,  when  read  in  the  light  of 
the  principles  stated,  show  beyond  the  peradventure  of  a  doubt  that 
he  knew  that  the  bar  furnished  him  was  unfit,  unsafe  and  inadapted 
to  the  work  in  hand  and  that  he  appreciated  the  dangers  arising  there- 
from? 

But  before  answering  let  us  see  what  is  said  by  the  courts  in  their 
opinions  on  similar  cases: 

The  case  of  Holt  v.  Chicago,  etc.,  Ey.  Co.,  69  N".  W.  Rep.,  352,  is 
one  where  the  plaintiff,  a  machinist,  was  required  to  repair  a  locomo- 
tive, and  finding  it  necessary  to  move  it,  took  a  pinchbar  and  applied 
it  to  the  wheel  of  the  locomotive,  and  put  his  whole  weight  upon  the 
lever,  raising  his  feet  from  the  floor  for  that  purpose.  While  he  was 
in  that  position,  the  bar  slipped  upon  the  rail  and  fell  to  the  floor.  The 
plaintiff  fell  upon  the  bar  in  such  a  manner  as  to  dislocate  both  knees. 
The  point  of  the  bar  was  dull,  which  probably  caused  it  to  slip.  After 
stating  the  principles  of  law  as  announced  in  our  prior  opinion  reit- 
erated here,  the  court  said:  "The  adult  person  is  presumed  to  possess 
ordinary  intelligence,  judgment  and  discretion  and  to  appreciate  such 
dangers  incident  to  his  employment,  as  are  open  and  obvious,  and 
knowledge  of  it  on  his  part  will  be  presumed,  or  imputed  to  him  as  a 
matter  of  law.  .  .  .  The  lever  is  one  of  the  simplest  and  most 
easily  understood  of  the  mechanical  powers.  It  requires  little  special 
training  to  qualify  one  for  using  it  efficiently  and  safely.  About  the 
mere  use  of  the  lever  itself  there  can  well  be  no  occidt  or  hidden  danger. 
A  pinchbar  is  a  simple  mechanical  tool,  and  its  use  is  simple  and  easily 
understood.  But  it  is  said  that  if  the  heel  becomes  dulled  it  may  slip 
upon  the  rail.  Can  it  be  that  a  skilled  machinist  of  twenty  years'  expe- 
rience should  be  ignorant  of  a  property  of  iron  so  manifest  to  one  of 
his  calling  and  experience?  That  he  was  not  ignorant  of  the  possible 
action  of  a  dull  pinchbar,  his  swift  inspection  of  the  bar  after  Ms  acci- 
dent is  amply  suggestive.  The  defendant's  fault  was  not  that  it  failed 
to  furnish  sufficient  and  safe  tools  for  the  work  in  hand.  It  consisted, 
rather,  in  permitting  inadvertently  a  defective  tool  to  be  where  the 
plaintiff  could  get  it.  There  were  safe  tools  at  command  and  men  to 
do  the  work  within  his  call.     By  reasonable  attention  he  would  have 
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learned  the  condition  of  the  bar.  By  inattention  to  its  condition  he 
took  upon  himself  the  risk  of  there  being  some  defect  in  it.  The  con- 
sequences of  the  risk  he  took  are  his  misfortune.  It  can  not  well  be 
shifted  over  onto  the  defendant.'* 

For  the  same  reason,  it  is  held  in  Louisville,  E.  &  St.  L.  By.  Co., 
that  when  a  crowbar  slips  while  a  section  hand  is  pulling  a  spike,  and 
strikes  him  in  the  head,  he  can  not  recover. 

In  Houston  &  T.  C.  By.  Co.  v.  Scott,  62  S.  W.  Bep.,  1077,  the  plain- 
tiff, a  section  hand  19  years  old,  was  injured  while  nipping  ties  on  a 
bridge,  by  his  clawbar  slipping,  which  caused  him  to  fall  in  the  bed  of 
a  stream.  It  was  held  ''that  danger  was  as  open  and  patent  to  plain- 
tiff, both  on  account  of  the  dangerous  position  in  which  he  stood  and 
the  defective  clawbar  used  by  him,  as  it  was  to  the  foreman  of  the  gang, 
or  any  servant  of  the  defendant  who  could  have  been  charged  with  in- 
structing the  plaintiff  as  to  the  nature  of  the  employment,  or  of  fur- 
nishing him  with  proper  tools-/'  and,  that  "such  being  the  case,  he 
must  be  held  to  have  assumed  the  risk  incident  to  the  work.*' 

These  quotations  from  opinions  in  similar  cases,  while  they  illustrate 
the  principles  applicable  to  a  case  of  this  character,  give  emphasis  to 
an  affirmative  answer  to  the  question  stated,  and  place  it  beyond  doubt 
that  plaintiff  knew  that  the  bar  furnished  him  was  unfit,  unsafe  and  in- 
adapted  to  the  work.  From  which  it  follows  that  his  injury  was  the 
direct  and  proximate  result  of  a  risk  assumed  incident  to  his  employ- 
ment. This  demonstrates  that  the  verdict  and  judgment  is  contrary  to 
the  law  and  the  evidence,  and  that  the  jury  should  have  found  for  the 
defendant. 

Where  the  facts,  as  in  this  case,  are  such  that  reasonable  minds  can 
not  differ  but  can  draw  no  other  inference  or  conclusion  from  them  than 
that  the  plaintiff's  injuries  were  the  direct  and  proximate  result  of  a 
risk  assumed  by  him,  it  becomes  the  duty  of  this  court  to  reverse  the 
judgment  of  the  District  Court  and  render  one  here  for  the  defendant. 
Southern  Pac.  Co.  v.  Wellington,  27  Texas  Civ.  App.,  309,  65  S.  W. 
Bep.,  219;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Lovett,  74  S.  W.  Bep.,  571. 
Which  is  accordingly  done.  Reversed  and  rendered. 

Writ  of  error  refused. 


Houston  Electric  Company  v.  Frank  A.  Lawson  by  Next  Friend. 

Decided  November  18,  1904. 

l.F-Aotlon  for  Fertonal  Injuries— Befusal  to  Submit  to  Examination— Evi- 

denoe. 

While  a  plaintiff  in  a  personal  injury  suit  maj  refuse  to  submit  to  an 
examination,  tne  fact  of  such  refusal  is  admissible  in  evidence  as  a  circumstance 
tending  to  discredit  his  claim  as  to  the  extent  of  his  injuries. 

8.— Same— Weiirht  of  Evidence. 

Although  a  plaintiff  may  have  good  reasons  for  refusing  to  submit  to 
an  examination,  such  reasons  affect  the  weight  and  not  the  admissibility  of 
tiie  refusal  as  evidence  against  him. 

Appeal  from  the  District  Court  of  Harris.    Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Vol.  XXXVII.  Civil— 13. 
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Baker,  Baits,  Parker  &  Garwood  and  C  B.  Wharton,  for  appellant. 
Hume  (6  Hume  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  Frank  H.  Lawson  as 
next  friend  for  his  minor  son,  Frank  A.  Lawson,  instituted  this  suit 
against  the  appellant  to  recover  damages  for  personal  injuries  to  said 
minor  alleged  to  have  been  caused  by  the  negligence  of  appellant. 

Plaintiff's  petition  charged  in  substance  that  on  July  30,  1903,  the 
child,  Frank  A.  Lawson,  was  upon  a  car  of  Houston  Electric  Company, 
in  charge  of  a  nurse,  when  said  car  collided  with  another  car  of  the  de- 
fendant with  tremendous  force,  throwing  the  child  forward  against  the 
door  of  the  car  and  the  metal  handhold  of  the  door,  depressing  and  in- 
denting its  skull,  compressing  the  brain  and  producing  concussion  of 
the  brain,  injuring  him  internally  and  in  every  part  of  his  organs,  mem- 
bers, limbs  and  body;  that  the  injury  has  retarded  his  growth  and  ad- 
vancement, and  that  he  has  become  permanently  disabled  and  rendered 
subject  at  any  time  during  his  life  to  the  reasonable  probability  of  at- 
tacks of  epilepsy,  neurasthenia  and  excessive  nervousness  and  mental 
and  physical  incapacity  and  the  injurious  effects  thereof. 

After  general  denial  and  plea  of  not  guilty,  the  defendant  especially 
answered  charging  that  said  infant  child  was  within  tiie  control  of  its 
father,  Frank  H.  Lawson,  who  was  prosecuting  the  suit,  and  that  the 
defendant  had  been  unable  to  procure  any  information  with  reference  to 
the  nature  and  extent  of  the  child's  injuries,  and  charging  that  it  had 
good  reason  to  believe  that  the  child  had  received  no  serious'  injuries 
whatever,  and  asked  that  the  court  appoint  a  committee  of  physicians 
who  were  entirely  disinterested,  to  the  end  that  they  make  an  examina- 
tion of  the  child  and  report  the  result  of  this  examination  to  the  court, 
to  be  given  in  testimony  on  the  trial  of  the  cause. 

On  motion  of  the  plaintiff  this  paragraph  of  the  defttidant^s  answer 
was  stricken  out.  Thereafter  the  defendant  filed  a  motion  requesting 
the  appointment  of  a  committee  of  physicians  to  examine  said  infant 
plaintiff,  which  motion  was  supported  by  affidavit.  This  motion  was 
overruled. 

The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  in  the  sum  of  $2,600.  In  so  far  as  it  bears  upon  the 
question  decided  in  this  opinion  the  evidence  is  as  follows:  On  July 
30,  1903,  the  minor,  Frank  A.  Lawson,  who  was  then  9  months  old, 
was  thrown  from  his  nurse's  arms  against  the  door  of  one  of  appellant's 
street  cars  in  which  he  was  riding  and  was  thereby  painfully  bruised 
and  injured.  The  accident  was  caused  by  a  collision  between  the  car 
in  which  the  minor  was  riding  and  another  car  upon  appellanf  s  street 
railway.  On  August  4,  1903,  Dr.  R.  T.  Morris,  a  physician  selected 
by  the  appellant,  assisted  by  Dr.  Wagner,  who  was  plaintiff's  physician, 
and  had  been  called  to  see  the  child  the  morning  after  it  was  injured, 
made  an  examination  for  the  purpose  of  ascertaining  the  extent  of  its 
injuries.  This  examination  was  made  at  the  instance  of  appellant  and 
with  the  consent  and  approval  of  appellee,  Frank  H.  Lawson.  These 
physicians,  after  making  the  examination,  reported  to  appellant  that 
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the  child  was  then  perfectly  well.  This  report  was  in  writing  and  was 
signed  by  both  physicians.  On  the  trial  in  the  court  below  appellee, 
Frank  H.  Lawson,  and  other  witnesses  called  by  him  testified  that  the 
baby  had  never  recovered  from  the  eilect  of  its  fall;  that  he  cries  a 
great  deal,  do^s  not  sleep  well  at  night,  and  requires  almost  constant  at* 
tention;  that  his  health  has  been  very  bad  ever  since  he  was  hurt,  and 
his  physical  and  mental  development  greatly  retarded.  Dr.  Wagner 
and  Dr.  Williams,  who  testified  for  plaintiff,  say  that  there  is  an  inden- 
tation in  the  child's  skull  which  probably  compresses  the  brain  and  that 
there  is  a  reasonable  probability  that  he  may  at  some  time  in  the  future 
suffer  from  epilepsy  or  neurasthenia  as  a  result  of  his  injuries.  Dr. 
Morris  did  not,  when  he  examined  the  child  five  days  after  its  injury, 
discover  any  dej^ession  in  his  skull.  Frank  H.  Lawson,.  the  nurse  and 
a  Mrs.  Chandler,  who  saw  the  child  just  after  it  was  injured,  all  say 
that  there  was  a  dent  in  his  skull  from  an  inch  to  two  inches  long  and 
large  enough  to  place  one's  finger  in.  The  child  was  not  brought  into 
court  during  the  trial  and  appellant  has  had  no  opportunity  to  have  it 
examined  since  the  examination  made  by  Dr.  Wagner  and  Dr.  Morris, 
but  it  was  not  shown  that  any  request  was  made  of  Frank  H.  Lawson 
to  have  the  child  examined  a  second  time  by  physicians  appointed  by 
the  court  or  selected  by  the  appellant  other  than  the  filing  of  the  motion 
before  mentioned.    This  motion  is  as  follows : 

"Comes  now  the  defendant,  the  Houston  Electric  Company,  and  sug- 
gests to  the  court,  that  in  this  case  the  plaintiff  has  been  allowed  to  plead 
generally  the  injuries  which  it  is  claimed  have  been  sustained  and  the 
pleading  is  so  drawn  as  to  permit  proof  of  injury  in  every  part  or  mem- 
ber and  portion  of  the  body,  both  external  and  internal ;  tiiat  the  defend- 
ant has  excepted  to  the  pleading  because  of  its  being  too  general,  vagiie 
and  indefinite,  which  exception  has  been,  by  the  court,  overruled;  that 
the  plaintiff  in  tliis  case  is  an  infant,  about  one  year  old,  and  that  it  is 
whoUy  within  the  control  of  its  father,  Frank  H.  Lawson,  who  is  prose-, 
cuting  this  suit;  that  the  defendant  has  been  unable  to  obtain  any  in- 
formation with  reference  to  the  nature  and  extent  of  the  injuries  which 
it  is  claimed  the  child  is  now  suffering  from ;  that  the  plaintiff.  Prank 
H.  Lawson,  the  father  of  said  child,  has  made  various  and  conflicting 
and  contrary  statements  to  the  representatives  of  the  defendant  as  to 
the  injuries  which  said  child  has  sustained,  and  that  defendant  believes, 
and  has  good  reason  to  believe,  that  the  child  has  suffered  no  serious  in- 
jury whatever,  but  the  said  Frank  H.  Lawson  is  attempting  to  magnify 
and  exaggerate  and  misrepresent  the  injuries  which  the  child  sustained, 
for  the  purpose  of  increasing  and  assiating  in  this  claim  for  damages  in 
this  snit.  Defendant  further  represents  to  the  court  that  the  only  way 
to  Bmatam  whether  or  not  the  child  has  sustained  the  injuries  com- 
plained of  in  plaintiff's  petition  is  to  have  said  child  examined'  by  com- 
petent and  reputable  physicians  for  that  purpose. 

'^Wherefore  defendant  prdys  that  this  court  appoint  a  committee  of 
three  reputable  physicians  who  are  entirely  disinterested  in  the  present 
suit,  and  have  no  bias  or  interests  in  favor  of  any  of  the  parties  hereto, 
and  that  these  physicians  be  required  to  make  an  examination  of  the 
child,  and  rq>orl;  the  result  of  their  examination  into  the  court,  to  be 
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given  in  testimony  on  the  trial  of  this  cause,  for  the  purpose  of  aiding 
the  jury  in  arriving  at  the  nature  and  extent  of  the  injuries,  if  any, 
which  the  child  has  sustained.    (Signed)  M.  D.  Fields. 

"Sworn  to  and  subscribed  by  M.  D.  Fields,  before  me,  the  under- 
signed notary  public,  this  the  27th  day  of  November,'  A.  D.  1903. 
[Seal]   W.  H.  Eambrough,  Notary  Public,  Harris  Coun^,  Texas.*' 

Upon  the  trial  the  appellant  offered  to  prove  that  it  had  made  a  mo- 
tion to  have  the  court  appoint  a  committee  of  physicians  to  examine  the 
child  to  ascertain  the  extent  of  its  injuries  and  that  plaintiff,  Frank  H. 
Lawson,  would  not  agree  to  the  granting  of  said  motion.  Appellee  ob- 
jected to  this  proof  being  made  and  the  court  sustained  the  objection 
and  would  not  allow  appellant  to*  show  that  the  motion  had  been  made 
and  that  appellee  had  declined  to  agree  that  it  be  granted. 

We  think  it  clear  under  the  ruling  in  the  case  of  Austin  &  N.  W.  Ry. 
Co.  V.  Cluck,  97  Texas,  172,  that  the  trial  court  erred  in  excluding  this 
evidence. 

The  extent  of  the  child's  injuries  and  their  reasonable,  probable  effect 
upon  its  future  health  were  put  in  issue  by  the  evidence.  Upon  these 
issues  no  testimony  would  be  as  satisfactory  as  the  opinion  of  compe- 
tent and  disinterested  physicians  who  had  made  a  thorough  examination 
of  the  child.  This  source  of  information  was  closed  by  the  refusal  of 
the  plaintiff  to  submit  to  an  examination  and  the  want  of  power  in  the 
court  to  compel  such  examination.  When  a  plaintiff  in  a  case  of  this 
character  refuses  to  submit  to  an  examination  the  fact  of  such  refusal 
is  a  circumstance  tending  to  discredit  his  claim  as  to  the  extent  of  his 
injuries  and  is  admissible  in  evidence  for  that  purpose.  Of  course  there 
might  in  many  cases  of  personal  injury  be  reasons  for  a  refusal  by  the 
plaintiff  to  submit  to  an  examination  which  would  greatly  weaken  if  not 
wholly  destroy  the  effect  of  such  refusal  as  evidence,  but  the  refusal  and 
the  reason,  if  any,  given  therefor  by  the  plaintiff,  are  facts  to  go  to  the 
jury  and  must  be  weighed  by  them. 

The  filing  of  the  motion  above  set  out  and  which  was  resisted  by  "ap- 
pellee was  in  effect  a  request  of  appellant  to  permit  an  examination  of 
the  child  by  physicians  appointed  by  the  court.  Appellee  had  a  perfect 
right  to  resist  this  motion  and  the  trial  court  properly  refused  to  grant 
it  over  his  objection.  The  charge  in  the  motion  that  appellee  is  attempt- 
ing to  conceal  and  misrepresent  the  condition  of  the  child  might  be  a 
reason  for  his  refusal  to  consent  that  the  motion  be  granted  which 
would  weaken  the  effect  of  his  refusal  to  agree  to  said  examination,  but 
this  only  affects  the  weight,  not  the  admissibility,  of  the  proferred  evi- 
dence. 

We  deem  it  imnecessary  to  discuss  any  of  the  other  assignments  of 
error  contained  in  appellant's  brief.  If  any  error  is  shown  by  any  of 
said  assignments  it  is  not  such  as  is  likely  to  occur  upon  another  trial. 

Because  of  the  error  in  refusing  to  permit  the  appellant  to  show  that 
appellee  had  declined  to  agree  to  the  motion  to  have  an  examination 
made  of  the  injured  child  by  physicians  appointed  by  the  court,  the 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Northern  Texas  Traction  Company  v.  J.  H.  Lewis. 

Decided  November  19,  1904. 

Iw— Charge— Harmless  Error. 

Where,  in  an  action  for  personal  injury  the  evidence  as  to  defendant's 
negligence  resulting  in  the  injury  was  contlusive,  there  being  no  attempt  to 
rebut  the  case  made,  it  was  not  prejudicial  error  for  the  court's  charge  to  in- 
struct that  liability  was  not  denied,  although  defendant  had  pleaded  the  general 
denial. 

2.— Hew  Trial— CumulatiTe  ETldenoe. 

A  motion  for  new  trial,  sought  on  the  ground  of  newly  discovered  evidence, 
is  properly  refused  where  such  evidence  is  shown  by  the  motion  itself  to  be 
merely  cumulative. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  fcelow  before  Hon. 
M.  E.  Smith. 

Capps  &  Cantey,  for  appellant. 

CarlocJc  &  Oillespie,  for  appellee. 

STEPHENS,  Associate  Justice. — The  wife  of  appellee  was  injured 
in  a  collision  of  cars  on  appellant's  track  between  Fort  Worth  and 
Handley.  That  the  collision  between  the  car  on  which  she  was  a  pas- 
senger and  one  going  in  the  opposite  direction  was  due  to  appellant's 
negligence  does  not  admit  of  any  controversy  whatever.  The  extent  of 
the  injuries  was  a  matter  about  which  there  was  some  variance  in  the 
testimony,  but  clearly  the  verdict  (for  $800)  was  not  excessive.  Be- 
sides, the  assignment  raising  that  issue  is  too  general. 

The  court  did  not  err  to  the  prejudice  of  appellant  in  instructing  the 
jury  that  liability  was  not  denied.  The  charge  so  declaring  should  per- 
haps be  interpreted  as  warranted  by  oral  statements  or  conduct  of  coun- 
sel for  appellant,  notwithstanding  the  general  denial.  But  however  this 
may  be,  the  evidence  of  negligence  was  conclusive,  there  being  no  at- 
tempt to  rebut  the  case  made.  Dallas  Bapid  T.  By.  Co.  v.  Payne,  11 
Texas  Ct.  Bep.,  179. 

The  court  did  not  err  in  refusing  a  new  trial  on  the  ground  of  newly 
discovered  testimony.  The  only  part  of  this  testimony  that  was  at  all 
available  as  newly  discovered  was  shown  by  the  motion  itself  to  be  merely 
cumulative.  And  if,  as  represented  in  the  motion,  the  absent  witness, 
Mrs.  Wood,  who  was  an  intimate  friend  of  appellee's  wife,  could  not 
therefore  be  discredited,  as  was  attempted  in  the  case  of  Mrs.  Adams, 
who  was  represented  in  the  motion  as  having  given  testimony  of  the  same 
kind,  the  fact  remains  that  still  another  witness,  Mrs.  Wash  borne  (Tr., 
p.  41),  is  shown  by  the  statement  of  facts  to  have  given  testimony  of  the. 
same  kind  on  the  same  point. 

We  see  no  serious  objection  to  the  rulings  complained  of  in  the  ad- 
mission of  testimony,  and  the  assignments  raising  objections  thereto  are 
all  overruled.  Possibly  one  question  complained  of  for  being  leading 
was  subject  to  that  objection,  but  the  fact  elicited  by  this  question  was 
otherwise  well  established. 
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We  see  no  abuse  of  discretion  in  the  court's  refusal  to  exclude  appel- 
lee's wife  from  the  courtroom  after  she  had  given  her  testimony. 

It  follows  from  these  conclusions  that  the  judgment  should  be  af- 
firmed. 

Affirmed* 

Writ  of  error  refused. 


Chicago,  Bock  Island  &  Texas  Bailway  Company  v. 
J.  M.  Williams. 

Decided  November  19,   1904. 

1.— Practice  on  Appeal— immaterial  STidence. 

The  Admission  of  evidence  that  is  trivial  in  character  will  not  consti- 
tute ground  for  reversaL 

2.— Bes  Gestae— Personal  Injury. 

In  an  action  for  personal  injury  tefltimony  that  within  a  few  minutes 
after  the  accident  plaintiff  was  sitting  on  the  side  of  the  railroad  track,  groan- 
ing and  complaining  and  seemed  to  be  in  pain,  was  admissible. 

8.— Evidence— Personal  Injury. 

That  plaintiff,  suing  for  personal  injury,  was  at  any  time  after  the  acci- 
dent spitting  up  blood,  was  a  physical  fact  which  could  be  proved  by  any  wit- 
ness cognizant  thereof. 

4. — ^Practice  in  Trial  Conrt — Objection  to  Evidence. 

An  objection  going  to  the  whole  of  certain  evidence  is  properly  over- 
ruled if  any  part  of  the  evidence  is  admissible. 

6.— Practice  on  Appeal— Pact  Otherwise  Shown. 

The  erroneous  admission  of  evidence  of  a  fact  which  is  otherwise  indis- 
putably shown  is  not  ground  for  reversal. 

6.— Contrihntory  Negligence— Charge. 

In  an  action  for  personal  injury  the  refusal  of  a  requested  charge  sub- 
mitting the  issue  of  contributory  negligence  was  not  error  where  the  chaige 
given  narrowed  the  issue  to  the  question  of  whether  or  not  defendant's  ser- 
vants discovered  plaintiff's  peril  in  time  to  have  prevented  the  injuiy. 

7.— Belease  of  Damages— Personal  Injury— Charge. 

In  an  action  for  personal  injury  the  court  properly  refused  a  requested 
charge,  submitting  the  issue  of  a  release  of  damages  by  the  plaintiff,  but 
ignoring  the  question  of  fraud  in  its  procurement, 

8.-^ame— Prand  in  Procnrement  Essential. 

Where  plaintiff  has  executed  a  written  release  of  the  damages  for  which 
he  sues,  he  is  not  entitled  to  recover  unless  he  shows  not  only  that  he  waa 
ignorant  of  the  true  nature  and  effect  of  the  release,  but  tliat  his  want  of 
knowledge  in  these  respects  was  procured  or  induced  by  some  act  of  the  opposite 
party  amounting  to  fraud. 

9.— Charge  Too  Broad— Conrt  and  Jnry. 

Tt  was  error  for  the  court  to  charge  that  the  plaintiff,  ''under  ull  the  facts 
and  eireumstanoes  of  this  case/'  was  justifted  or  excused  in  relying  upon  and 
believing  the  statements  of  defendant's  agent  as  to  the  contents  and  effect  of 
the  written  release,  then  they  would  find  for  plaintiff,  since  it  was  the  court's 
province  to  say  what  would  justify  or  excuse  plaintiff  in  the  premises. 
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10.*Praotioe  on  Appeal-Charge. 

Although  a  paragraph  of  the  charge  is  not  excepted  to  by  any  assignment 
of  error,  yet  before  the  Appellate  Court  can  give  it  the  effect  of  curing  an 
error  in  another  part  of  the  charge,  it  must  l^  found  to  be  a  correct  charge 
itself. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Patterson. 

N.  H.  Lassiter,  Rabert  Harrison  and  T.  J.  McMurray,  for  appellant. 

1.  The  requested  charge  number  3  submitted  the  issue  of  contri- 
butory negligence,  which  had  been  pleaded  and  proved  by  the  defendant, 
and  the  defendant  had  a  right  to  have  the  jury  charged  as  requested 
on  this  issue.  The  court  nowhere  charged  the  jury  in  regard  to  the 
plaintiff's  contributory  negligence.  Railway  Co.  v.  Stell,  67  S.  W. 
Rep.,  538;  Railway  Co.  v.  Parker,  49  S.^W.  Rep.,  717;  Railway  Co. 
V.  Patterson,  48  S.  W.  Rep.,  747;  Railway  Co.  v.  McGlamorv,  35 
S.  W.  Rep.,  1058. 

2.  The  requested  charge  No.  6,  in  reference  to  the  appeal  of  the 
settlement  and  release,  correctly  applied  the  law  to  the  facts  and  should 
have  been  given.  May  v.  Railway  Co.,  18  S.  W.  Rep.,  960;  Hurt  v. 
Wallace,  49  S.  W.  Rep.,  675;  McGee  v.  Verity,  71  S.  W.  Rep.,  472; 
Brown  v.  Railway  Co.,  18  Mo.  App.,  568;  Riailway  Co.  v.  Weakley, 
35  A.  &  E.  Ry.  Cases,  635. 

3.  The  court  erred  in  the  third  paragraph  of  his  charge  to  the  jury, 
relating  to  the -effect  of  the  release.  Plaintiff  testified  that  he  could 
read  and  could  have  read  that  release,  and  that  it  was  agreed  between 
him  and  the  claim  agent  that  he  was  to  be  paid  for  his  lost  time ;  that 
the  agent  told  him  he  would  allow  him  twenty  days  lost  time,  and  that 
he  was  paid  thirty  dollars,  and  required  to  sign  this  release.  Under 
these  ^^circumstances,  there  being  no  evidence  of  fraud  on  the  part  of  the 
claim  agent,  but  on  the  contrary,  the  plaintiff  himself  testifying  that  the 
claim  agent  agreed  to  allow  him  twenty  days  as  his  lost  time,  and  paid 
him  for  this  time,  he  is  bound  by  the  release  without  regard  to  whether 
it  was  negligence  or  was  not  negligence  on  his  part  in  failing  to  read  it. 
Railway  Co.  v.  Penn,  76  S.  W.  Rep.,  597;  Railway  Co.  v.  McCarty, 
60  S.  W.  Rep.,  429;  May  v.  Railway  Co.,  18  S.  W.  Rep.,  960;  Hurt 
V.  WaUace,  49  S.  W.  Rep.,  675;  McQee  v.  Verity,  71,  S.  W.  Rep.,  472; 
Brown  v.  Railway  Co.,  18  Mo.  App.,  568;  Railway  Co.  v.  Weakley,  35 
A.  &  E.  Ry.  Cases,  635. 

R.  E.  Carswell,  for  appellee. — ^The  charge  complained  of,  relating  to 
the  settlement  and  release,  in  connection  with  section  4  of  charge  given, 
presented  the  law  applicable  to  the  facts,  and  there  was  no  error  in 
giving  it.  Chatam  v.  Jones,  69  Tex.  745;  Conn  v.  Hogan,  55  S.  W. 
Rep.,  325. 

SPEER,  Associate  Justice. — This  is  an  action  of  damages  institu- 
ted by  appellee  against  appellant  to  recover  for  injuries  sustained  by 
him  by  reason  of  the  alleged  negligence  of  the  company  in  injuring  him 
while  in  the  act  of  pinching  a  partially  loaded  coal  car  so  as  to  enable 
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the  company's  operatives  to  attach  an  engine  to  the  same.  Among  other 
defenses  the  appellant  interposed  a  release  executed  by  the  appellee, 
which  presents  the  principal  question  to  be  decided  on  this  appeal. 
A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  in  favor  of  the 
appellee  for  the  sum  of  $920. 

The  testimony  of  the  witness  Frank  Tackle,  in  response  to  the  ques- 
tion, *^\Tien  you  saw  the  engine  coming,  how  close  was  it' to  the  car?** 
that  it  was  "Pretty  close ;"  and  in  response  to  the  succeeding  question, 
"Could  you  have  given  warning?"  "No  sir;  I  would  not  have  had  time,'' 
if  open  to  the  objection  that  it  was  his  conclusion  and  immaterial,  was 
also  trivial,  and  the  assignment  based  thereon  could  hardly  call  for  a 
reversal  of  the  case. 

In  view  of  the  explanation  by  the  court  of  the  bill  of  exception  taken 
to  the  testimony  of  the  witness  Houx,  that  the  testimony  of  said  wit- 
ness related  to  a  time  witjjin  a  few  minutes  after  the  accident,  we 
think  there  was  no  error  in  allowing  him  to  testify  that  "  he  was  sitting 
on  the  side  of  the  track,  groaning  and  complaining,"  and  seemed  to  be 
in  pain. 

Neither  can  the  objection  to  Motsenberger's  testimony,  that  "Plaintiff 
seemed  to  be  complaining  some  since  the  accident  and  spitting  up  blood," 
]ye  sustained,  the  objection  being  that  the  same  is  self-serving,  hearsay 
and  a  conclusion  of  the  witness,  because  at  least  a  part  of  the  testimony 
is  not  open  to  any  of  these  objections,  and  the  objection  being  to  the 
whole,  was  properly  overruled.  If  the  appellee  was  at  any  time  after  the 
accident  spitting  up  blood,  this  would  be  such  physical  act  as  could  be 
proved  by  any  witness  who  was  cognizant  of  the  fact,  precisely  the  same 
as  a  description  of  wounds  or  bruises  inflicted  by  the  accident  could 
be  detailed. 

If  the  witness  Johns'  testimony,  to  the  effect  that  he  found  appellee 
"suffering"  immediately  after  the  injury  and  before  he  got  up,  was  a 
conclusion  of  the  witness,  it  so  indisputably  appears  that  such  was 
a  fact  that  the  assignment  based  thereupon  is  not  to  be  seriously  con- 
sidered. 

Complaint  is  next  made  of  the  refusal  of  the  court  to  give  to  the  jury 
appellant's  special  charge  number  3,  which  is  as  follows:  '*You  are 
charged  that  if  the  plaintiff  voluntarily  went  into  a  place  of  danger, 
behind  said  car  upon  the  railroad  track,  without  notice  to  defendant's 
operatives  on  the  engine,  and  was  thereby  injured,  and  if  you  find  that  a 
man  of  ordinary  prudence  would  not  have  so  gone  upon  said  track,  and 
that  it  was  negligence  and  a  want  of  ordinarj'  care  to  so  go  upon  said 
track,  you  will  find  for  the  defendant." 

More  than  one  valid  reason  can  be  given  in  support  of  the  court's 
refusal  to  give  this  charge ;  first,  it  would  have  withdrawn  from  the  jury 
the  issue  of  discovered  peril  which  was  properly  in  the  case ;  and  second, 
it  was  unnecessary  to  submit  to  the  jury  the  question  of  appellee's  con- 
tributory negligence  at  all,  in  view  of  the  following  special  charge  given 
at  the  request  of  the  appellant :  ^TTou  are  charged  that  unless  you  find 
from  the  evidence  by  a  preponderance  thereof  that  at  the  time  the  plain- 
tiff was  injured  the  agents  of  defandant  in  charge  of  its  train  knew  that 
the  plaintiff  was  behind  the  car  and  pinching  it  forward,  and  that  he 
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would  likely  be  injured  if  the  engine  continued  to  move,  you  will  return 
a  verdict  in  favor  of  the  defendant." 

This,  it  will  be  seen,  was  tantamount  to  an  assumption  that  appellee 
was  guilty  of  negligence,  and  narrowed  the  issues  to  the  question  of 
whether  or  not,  appellant  discovered  his  peril  in  time  to  prevent  the  in- 
jury. The  least  that  can  be  said  of  this  is  that  it  certainly  was  as  favor- 
able to  appellant  as  it  had  a  right  to  demand. 

Error  is  also  predicated  upon  the  refusal  of  the  court  to  give  the  fol- 
lowing charge  upon  the  issue  of  release  and  discharge  of  appellant  com- 
pany :  *Trou  are  charged  that  if  you  find  from  the  evidence  that  after 
plaintiff  was  injured,  on  to  wit,  the  19th  day  of  February,  1903,  one 
of  the  duly  authorized  agents  of  the  defendant,  W.  P.  Williams,  made 
a  settlement  with  the  plaintiflF,  by  the  terms  of  which  said  plaintiff 
agreed  to  release  and  discharge  said  defendant  company  from  all  de- 
mands and  claims  against  it,  and  especially  from  liability  for  injury  to 
him,  the  same  as  is  sued  for  in  this  case,  and  that  the  defendant  paid  to 
the  said  plaintiff,  J.  M.  Williams,  the  amount  agreed  upon,  and  the  said 
plaintiff  received  the  same,  and  executed  to  the  defendant  his  release  in 
writing  for  the  same,  you  will  find  for  the  defendant/* 

This  clearly  should  not  have  been  given,  because  it  excludes  from  the 
consideration  of  the  jury  the  question  of  fraud  upon  the  part  of  the  ap- 
pellant's agent  in  procuring  the  appellee  to  execute  such  release,  the 
maintenance  of  which  issue  is  the  only  means  by  which  appellee  would 
be  entitled  to  recover  in  this  case. 

It  is  insisted  that  there  was  no  evidence  to  justify  the  submission  to 
the  jury  of  the  issue  that  the  employes  of  the  appellant  in  charge  of  the 
engine  knew  of  the  dangerous  position  of  the  appellee,  and  that  this  issue 
should  not  therefore  have  been  submitted  to  the  jury,  as  was  done  in  the 
second  paragraph  of  the  court's  charge.  But  if  it  be  tnie  that  there  is 
such  absence  of  testimony  upon  this  issue,  yet  the  appellant  is  hardly  in 
a  position  to  reverse  the  case  for  this  reason,  because  the  language  of 
the  first  special  charge  requested  by  it,  and  which  has  already  been 
set  out  in  this  opinion,  clearly  presented  this  issue  to  the  jury,  even 
more  pointedly  than  the  paragraph  of  the  court^s  charge  complained  of. 
But  we  are  not  to  be  understood  as  indicating  that  the  evidence  did  not 
raise  this  issue.  On  the  contrary,  we  are  of  the  opinion,  without  detail- 
ing the  evidence,  that  the  court  properly  included  this  among  the  issues 
of  the  case. 

There  is  error  however,  in  the  third  paragraph  of  the  court's  charge 
which  calls  for  the  reversal  of  the  case.  The  paragraph  is  as  follows: 
*'0n  the  question  of  settlement  and  release,  you  are  charged  that  the 
release  read  in  evidence  will  bar  and  prevent  the  plaintiff  from  recover- 
ing herein,  unless  you  find  and  believe  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  did  not  know  or  understand  the  nature  and  effect 
of  the  same  at  the  time  he  signed  and  delivered  the  same,  and  that  such 
want  of  knowledge  of  the  nature  and  effect  of  such  release  was  not  caused 
by  negligence  or  lack  of  care  on  the  part  of  the  plaintiff  in  failing  to 
read  the  same.'' 

This,  of  course,  is  tantamount  to  a  direction  that  the  appellee  can 
recover  in  the  event  the  jury  find  and  believe  from  a  preponderance  of 
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the  evidence  that  he  did  not  know  and  understand  the  nature  and  effect 
of  the  instrument  at  the  time  he  signed  and  delivered  it,  and  that  such 
want  of  knowledge  was  not  caused  by  his  negligence.  This  is  not  suffi- 
cient to  authorize  him  to  recover.  Before  he  would  be  authorized  to 
recover  in  this  case,  the  appellee  will  be  required  to  show  not  only  that 
he  was  ignorant  of  the  true  nature  and  effect  of  the  release  executed  by 
him,  but  that  his  want  of  knowledge  in  these  respects  was  procured  or 
induced  by  some  act  of  the  appellant  amounting  to  fraud.  It  is  undis- 
puted that  appellee  was  able  to  read  and  could  have  read  the  instrument 
executed  by  him,  and  his  failure  to  do  so  can  only  be  excused  by  a  repli- 
cation of  fraud  upon  the  part  of  the  company^s  representative.  The 
principle  is  illustrated  in  the  language  of  Mr.  Justice  Head  in  Williams 
v.  Rand,  9  Texas  Civ.  App.,  631,  30  S.  W.  Rep.,  511 :  "In  order  for 
him  to  avoid  its  effect,  the  charge  should  require  him  to  show  not  only 
that  he  could  not  read  and  did  not  in  fact  know  its  contents,  but  that 
it  was  misread  to  him,  or  some  other  fact  that  would  excuse  his  negli- 
gence in  signing  an  instrument  the  effect  of  which  he  did  not  under- 
stand.'' Which  case  see  for  a  valuable  review  of  authorities  on  this 
question.  It  is  insisted  by  the  appellee,  however,  that  this  charge,  when 
read  in  connection  with  section  4  immediately  following  it,  presents  the 
law  applicable  to  the  facts 'and.  was  not  erroneous.  The  paragraph  re- 
ferred to  is  as  follows :  "4.  If  you  find  and  believe  from  a  preponder- 
ance of  the  evidence  herein  that  the  plaintiff  signed  said  release  read  in 
evidence  without  reading  it,  and  that  he  believed  that  it  was  simply  a 
receipt  for  $30,  and  intended  to  pay  him  the  value  of  his  services  for 
twenty  days,  and  if  you  believe  Williams,  the  agent  of  defendant,  pre- 
pared same  and  represented  the  defendant  (plaintiff)  that  it  was  only 
a  receipt  for  the  $30,  and  you  further  believe  from  the  evidence  that  the 
plaintiff  under  all  the  facts  and  circumstances  in  this  case  was  justified 
or  excused  in  relying  and  believing  upon  the  statement  of  said  agent 
Williams,  without  reading  it,  then  if  you  so  believe,  said  release  would 
not  be  binding  upon  the  plaintiff,  if  the  plaintiff  had  not  agreed  to 
accept  the  $30  in  full  settlement  and  satisfaction  for  the  injuries  com- 
plained of.'*  This  paragraph  of  the  charge  is  not  excepted  to  by  any 
assignment;  but  notwithstanding  this,  before  we  could  give  to  it  the 
effect  of  curing  an  error  in  another  paragraph,  we  would  have  to  find  it 
to  be  a  correct  charge  itself.  Now  this  paragraph,  though  somewhat 
more  onerous  on  appellee  than  the  preceding  one,  also  details  a  state  of 
facts  which,  if  found  by  the  jury,  would  authorize  them  to  return  a 
verdict  for  the  appellee,  notwithstanding  the  release.  But  it  is  nowhere 
indicated  that  the  jury  would  have, to  find  for  the  appellee  under  both  of 
these  paragraphs  before  returning  a  verdict  in  his  favor.  But  even  this 
is  not  the  most  serious  objection  to  the  fourth  paragraph  of  the  charge. 
In  it  the  jury  are  instructed  that  if  they  find  that  "plaintiff  imder  all 
the  facts  and  circumstances  in  this  cause  was  justified  or  excused  in  rely- 
ing and  believing  upon  the  statement  of  said  agent  Williams,*'  then  they 
would  find  for  the  appellee.  It  is  the  province  of  the  jury  to  find 
whjsther  or  not  appellee  was  guilty  of  negligence  in  the  matter  of 
sighing  the  release,  and  whether  or  not  appellant's  agent  made  false  and 
fraudulent  representations  to  the  appellee  to  induce  the  execution,  but  it 
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is  the  court's  province  to  say  what  would  justify  or  excuse  the  appellee 
in  the  premises.  The  jury  may  have  considered  that  the  fact  that 
appellee  did  not  have  his  spectacles  convenient  was  a  sufScient  excuse 
for  not  reading  the  release,  and  for  this  reason,  if  they  so  believe,  under 
the  charge  they  could  have  returned  a  verdict  in  his  favor. 

For  the  error  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Chicago,  Bock  Island  ft  Texas  Bailway  Company  et  al.  v. 

H.  Kapp. 

Bedded  November  19,  1904. 

l.*-Carrlen  of  Freight— Cattle  Shipment — ^Delay. 

The  duty  of  a  railway  company  to  furnish  immediate  transportation  for 
cattle  delivered  to  it  for  shipment  by  a  connecting  line  is  not  an  absolute  one, 
and  in  an  action  for  injuiy  to  the  cattle  resulting  from  delay  it  is  entitled  to 
show  that  the  cattle  were  sent  forward  by  the  first  freight  train  leaving  after 
the^r  were  delivered  to  it,  and  as  soon  as  its  road  was  clear  and  open  to  such 
train. 


-Expert  Evidence. 

In  such  action  it  was  competent  for  the  defendant  company  to  prove  by  a 
freight  conductor  of  twenty-five  years'  experience,  accustomed  to  making  up 
and  handling  trains  of  cattle,  that  at  the  point  where  the  cattle  were  aeliv- 
ered  to  defendant  by  a  connecting  line  a  delay  of  two  hours  thereafter  in  making 
up  trains,  getting  orders  and  clear  track  for  moving  the  cattle,  was  not  an 
nnnecessaiy  or  an  unreasonable  delay. 

Appeal  from  the  County  Court  of  Jack.  Tried  below  before  Hon. 
R  S.  Blair. 

N.  H.  Lassiier,  Robert  Harrison,  and  Siarlc  &  Oroner,  for  appellant. — 
The  railroad  company  is  under  no  duty  to  furnish  a  special  train  for 
eight  cars  of  cattle,  or  to  transport  them  immediately  upon  their 
delivery  to  it  for  transportation.  It  is  under  a  duty  only  to  use  reason- 
able care  to  move  its  trains  promptly,  and  to  convey  these  cattle  on  the 
next  train  going  out  after  tiieir  receipt.  The  railroad  company  had  a 
right  to  prove  by  the  plaintiil  that  these  cattle  went  out  on  the  first, 
train  going  out  after  they  were  delivered  to  the  defendant,  and  that 
this  train  was  moved  out  as  soon  as  the  company's  road  was  clear  and 
open  to  that  train.    Railway  Co.  v.  Wamken,  35  S.  W.  Rep.,  73. 

Nicholson  and  Fitzgerald,  for  appellee. — The  court  did  not  err  in 
refusing  to  allow  appellant  to  prove  by  H.  Kapp  that  the  eight  cars 
of  cattle  went  out  on  first  train  going  over  C.  R.  I.  &  T.  road  on  said 
day,  and  as  soon  as  the  road  was  clear;  because  a  common  carrier  can 
not  excuse  its  liability  for  delay  of  a  shipment  of  cattle  on  the  ground 
that  they  had  no  car  or  train  ready  in  which  to  transport  said  cattle  or 
that  their  track  was  not  clear,  or  that  their  trains  did  not  make  con- 
nection with  the  connecting  carrier.  Railway  Co.  v.  Porter,  61  S.  W. 
Rep.,  344. 
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CONNER,  Chief  Justice. — This  suit  was  brought  in  the  County 
Court  of  Jack  County  against  the  Chicago,  Rock  Island  &  Texas  Railway 
Company  and  the  St  Louis  &  San  Francisco  Railway  Company,  to. re- 
cover damages  on  allegations  to  the  eflfect  that  on  April  15,  1903,  ap- 
pellee shipped  eight  cars  of  stock  cattle  from  Bluff  Dale,  to  Rush 
Springs,  I.  T. ;  that  the  cars  in  which  they  were  loaded  were  defective 
and  improperly  bedded,  and  that  the  cattle  were  roughly  handled  and 
delayed  en  route,  so  that  he  was  damaged  in  the  sum  of  $401,  The  trial 
resulted  in  a  verdict  and  judgment  'for  appellee  for  the  sum  of  $214.35 
against  the  two  companies  named,  from  which  judgment  both  have  ap- 
pealed. 

We  think  we  must  sustain  two  of  the  assignments  of  error  presented, 
to  wit,  the  fifth  and  eighth.  In  the  fifth  assignment  it  is  urged  that  the 
court  erred  in  sustaining  plaintiff's  objection  to  testimony  as  shown  by 
the  following  bill  of  exception,  viz. :  "Be  it  remembered  that  -upon  the 
trial  of  this  cause,  the  defendant  Chicago,  Rock  Island  &  Texas  Rail- 
way Company  offered  to  prove  by  H.  Kapp,  a  witness  for  plaintiff,  that 
the  eight  cars  of  cattle  belonging  to  said  plaintiff  were  carried  out  of 
Fort  Worth,  Texas,  to  Rush  Springs,  I.  T.,  on  the  first  freight  train  on 
said  road  going  out  of  Fort  Worth,  after  said  cattle  had  been  received 
by  said  defendant  (and  that  same  was  carried  as  soon  as  the  said  de- 
fendant's road  was  clear  and  open  to  said  train),  to  which  the  plaintiff 
objected,  because  said  testimony  would  in  no  way  excuse  said  defendant 
from  holding  said  cattle  for  two  hours  in  their  freight  yards,  and  that 
it  was  its  duty  to  furnish  immediate  transportation  for  same.  The  court 
sustained  said  objections  and  refused  to  allow  said  testimony  to  go  to 
the  jury,  to  which  said  defendant  excepts,  and  asks  that  same  be  ap* 
proved  and  filed  as  part  of  the  record  in  this  cause.'* 

There  was  testimony  tending  to  show  that  the  cattle  were  shipped 
from  Bluff  Dale  to  Fort  Worth  over  what  is  designated  by  the  witnesses 
as  the  Frisco  road,  and  there  delivered  to  the  appellant  Chicago,  Rock 
Island  &  Texas  Railway  Company;  that  after  arrival  at  Fort  Worth 
there  was  a  delay  of  some  six  hours  before  a  delivery  of  cars  to  the 
Chicago,  Rock  Island  &  Texas  Company  for  further  shipment;  that  the 
train  of  the  latter  company  transporting  the  cattle  was  the  second  section 
of  a  train  of  which  section  1  left  Fort  Worth  on  the  day  preceding ;  that 
after  receipt  of  the  cattle  by  the  Chicago,  Rock  Island  &  Texas  Com- 
pany the  train  upon  which  they  were  carried  left  Fort  Worth  in  about  an 
hour  and  a  half  or  two  hours,  and  thereafter  made  a  good  run  to 
Rush  Springs,  I.  T.  We  know  of  no  rule  of  law  making  it  the  impera- 
tive duty,  as  appellee  insists,  to  furnish  immediate  transportation  after 
receiving"  freight  for  shipment.  The  law  requires  only  reasonable  dili- 
gence in  its  forwarding  and  transportation,  and  we  think  it  was  for  the 
jury  to  say  whether  under  all  of  the  circumstances  the  Chicago,  Rock 
Island  &  Texas  Railway  Company  was  negligent  in  failing  to  at  once 
forward  appellee's  cattle  after  their  receipt,  and  that  the  appellant  com- 
plaining of  the  ruling  under  consideration  had  the  right  to  show,  if  it 
could,  that  the  cattle  in  question  were  shipped  on  the  first  freight  train 
on  its  road  going  out  of  Fort  Worth  after  the  cattle  had  been  received, 
and  that  the  transportation  began  as  soon  as  the  road  was  clear  and  open 


1904,]  Lyon  v.  Waogoneb.  205 

to  the  train.  In  other  words^  we  think  the  appellant  Chicago,  Rock 
Island  &  Texas  Eailway  Company  had  the  right  to  prove,  if  it  could,  that 
the  delay  of  two  hours  in  its  yards,  at  which  appellee  complained  in  his 
petition,  was  not  negligent,  and  that  the  proof  offered  was  relevant  to 
this  issue.  That  this  testimony  was  material  is  evident  from  the  fact 
that  appellee  testified  that  the  cattle  were  damaged  in  his  opinion  in  the 
sum  of  $1  per  head  by  reason  of  the  fact  that  they  had  been  kept  stand- 
ing in  the  yards  of  the  Chicago,  Rock  Island  &  Texas  Railway  Company 
two  hours  after  having  been  previously  kept  standing  in  the  yards  of 
the  other  appellant  six  hours;  and  another  witness  testified  that  the 
cattle  were  damaged  in  his  opinion  75  cents  per  head  because  of  such 
fact. 

What  we  have  said  in  disposing  of  the  fifth  assignment  we  think 
applies  in  part  also  to  the  eighth  assignment.  The  Chicago,  Rock  Island 
&  Texas  Railway  Company,  as  shown  by  its  bill  of  exception  number  14, 
"offered  to  prove  by  the  witness  Maxon,  after  having  shown  that  he  was 
a  conductor  and  had  been  a  conductor  on  freight  trains  for  the  last 
twenty-five  years,  and  was  accustomed  to  making  up  and  handling  trains 
of  cattle,  that  at  Fort  Worth,  Texas,  it  would  not  be  an  unnecessary  or 
an  unreasonable  delay  after  receiving  cattle  from  a  connecting  carrier 
to  detain  the  same  two  hours  in  making  up  trains,  getting  orders  and 
clear  track  for  moving  said  cattle  forward."  This  testimony  was  ob- 
jected to  on  the  ground  that  "the  evidence  all  shows  that  this  was  a 
through  shipment  from  Bluff  Dale,  Texas,  to  Rush  Springs,  I.  T.,  and 
the  defendant  could  not  excuse  itself  for  said  delay,  but  should  have 
been  prepared  under  the  contract  to  carry  said  cattle  upon  receipt  of 
the  same."  This  objection  was  sustained  and  the  evidence  excluded,  in 
which,  for  reasons  in  part  at  least  before  stated,  we  think  the  court 
committed  error.  In  the  case  of  the  Chicago  R.  I.  &  T.  Ry.  Co.  v.  Car- 
roll, 36  Texas  Civ.  App.,  359,  81  S.  W.  Rep.,  1020,  we  held,  among 
other  things,  that  it  was  permissible  as  matter  of  opinion  by  an  expert 
witness  to  testify  "as  to  what  a  reasonable  time  to  transfer  them  [cattle] ' 
from  one  carrier  to  another"  was;  a  writ  of  error  was  refused  in  that 
case,  and  it  seems  to  be  conclusive  in  favor  of  the  admissibility  of  the 
testimony  excluded  in  the  case  before  us. 

There  are  numerous  other  assignments  of  error,  but  as  presented  we 
find  nothing  therein  requiring  a  reversal  of  the  case,  and  we  think  it 
hardly  necessary  to  discuss  them. 

For  the  errors  of  the  court  pointed  out,  however,  the  judgment  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  fnd  remanded. 


J.  M.  Lyon  v.  W.  T.  Waqooneb, 

Decided  November  19,  1904. 

1^— .Venue— Waiver— Cross  Action— Boundary. 

Where  plaintiff  in  an  action  to  recover  land  and  establish  a  boundary 
line  has  selected  the  forum  (county),  he  can  not  plead  his  personal  privilege 
against  any  course  of  action  growing  out  of  the  subject  matter  of  his  suit, 
floeh  as  a  croea-aetion  lor  specific  performance  of  a  contract  to  convey  the  land 
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in  controversy,  but  has  waived  such  privilege.  (Associate  Justice  Speer,  un- 
derstanding the  suit  to  be  purely  one  of  boundary,  is  of  the  opinion  that  such 
cross-action  has  no  proper  place  in  reply  thereto.) 

2d-^omestead— Abandonment. 

Facts  held  to  constitute  the  abandonment  of  a  homeetead  through  the 
acquisition  of  another  one. 

8.— Boundary— <Sonftniotion  of  Calls. 

Where  it  is  evident  that  some  one  of  the  calls  in  the  field  notes  of  a 
block  of  connected  surveys  must  be  treated  as  a  mistake,  it  is  proper  to  so 
treat  the  one  the  regarding  of  which  as  a  mistake  will  result  in  the  fewest 
possible  conflicts. 

Appeal  for  the  District  Court  of  Baylor.  Tried  below  before  Hon. 
J.  M.  Morgan. 

D.  A.  Holman  and  TF.  A.  Jones,  for  appellant. — 1.  The  court  erred 
in  its  findings  of  fact  and  law^  and  utterly  miflconstmed  the  true  char- 
acter of  plaintiff's  suit  in  this,  to  wit:  'Tlaintiff  brought  his  suit  to 
recover  the  north  half  of  the  section  in  controversy  from  defendant;*' 
arid  that  "defendant  brought  his  cross-action  to  recover  from  plaintiff 
the  same  land ;"  and  upon  these  errors  held  that  the  "plaintiff  had  sub- 
mitted to  the  jurisdiction  and  venue  of  this  court  for  all  purposes  con- 
nected with  the  case;"  and  "plaintiff  having  selected  the  forum,  can  not 
plead  his  personal  privilege,  against  any  cause  of  action  growing  out  of 
the  subject  matter  of  his  suit,  but  has  waived  such  privilege,"  whereas 
plaintiff's  is  only  a  boundary  suit,  limited  on  appeal  to  Court  of  Civil 
Appeals,  and  defendant's  cross-action  is  to  recover  land,  reviewable  on 
appeal  even  by  Supreme  Court.  Burnett  v.  Powell,  25  S.  W.  Rep., 
1030;  Schley  v.  Blum,  85  Texas,  553. 

2.  The  court  erred  in  finding  as  matter  of  fact  and  law  that 
"plaintiff  can  not  plead  his  personal  privilege  to  be  sued  in  the  county 
of  his  residence  for  specific  performance  of  the  executory  contract  for 
the  sale  of  land  sued  on  by  defendant  after  having  selected  the  forum, 
and  brought  his  suit  (as  in  this  case),  but  plaintiff  has  waived  said 
privilege."  Art.  1198  Eev.  Stats.  1895:  Cavins  v.  Hill,  83,  Texas,  73; 
Thompson  v.  Locke,  66  Texas,  386;  Miller  v.  Busk,  17  Texas  170; 
Hearst  v.  Kuykendall,  16  Texas,  328;  Crawford  v.  Sandridge,  75  Texas, 
383;  Mixon  v.  Groves,  69  Texas,  573;  Morrison  v.  Runnells,  12  Texas, 
175. 

3.  What  will  constitute  abandonment  is  a  mixed  question  of  law  and 
fact;  of  acts  and  intent.  Mere  removal  from  the  homestead  will  not 
operate,  ipso  fack),  an  abandonment  of  it,  so  as  to  subject  it  to  aliena- 
tion or  incumbrance,  by  the  husband,  without  the  consent  of  the  wife. 
Thomas  v.  Williams, '50  Texas,  273,  and  authorities  cited.  No  absence 
on  pleasure  or  business,  temporary  in  its  nature,  and  not  designed  as  an 
abandonment,  would  work  a  forfeiture  of  the  ri^t.  TmoMa  r. 
Coffee,  18  Texas,  418.  See  also,  Oougbenovr  v.  Co«lci«IT,  20  Texas,  98; 
Woolfolk  V.  Bicketts,  41  Texas,  362;  Saunders  v.  Sheehan,  66  Texas, 
657;  Myers  v.  Evans,  81  Texas,  320;  Foreman  v.  Moroney,  62  Texas, 
727;  Sheppard  v.  Cossedy,  20  Texas,  30. 

4.  Lines  and  comers  made  by  the  original  surveyor,  when  found  and 
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identified,  constitute  the  true  boundary  of  the  survey,  and  to  ignore 
than  is  jevereible  error.  Hill  v.  Smith,  6  Texas  Civ.  App.,  321 ;  Wyatt 
V.  Foster,  79  Texas,  420;  Fendley  v.  Flowers,  23  S.  W.  Sep.,  749;  Staf- 
ford V.  King,  30  Texas,  270.  The  footsteps  of  the  surveyor  upon 
the  ground  should  be  followed  by  whatsoever  rule  they  may  be  traced. 
Williams  v.  Winslow,  84  Texas,  371 ;  Ayers  v.  Lancaster,  64  Texas,  312 ; 
Fulton  V.  Frandoliz,  63  Texas,  333 ;  Stafford  v.  King,  30  Texas,  273. 

Hunter  £  Stewart,  Glasgow  £  Keenan,  Talbert  &  Berry  and  Chas. 
E.  Coombes,  for  appellee. 

ON  MOTION  FOR  REHEARING. 

SPEEB,  Associate  Justice. — Appellant,  as  the  owner  of  the  north 
one-half  of  section  50,  block  B,  of  the  G.  H.  &  H.  R.  R.  Co.  land  in 
Pbard  County,  sued  appellee  as  the  owner  of  the  south  one-half  of  said 
block  to  establish  the  boundary  between  their  said  tracts.  In  reply 
appellee  pleaded  by  way  of  cross-action  an  executory  contract  entered 
into  between  himself  and  appellant,  by  the  terms  of  which  appellant 
had  obligated  himself  to  convey  to  appellee  the  said  north  one-half  of 
section  60;  at  an  agreed  price  of  $2.30  per  acre  for  such  number  of 
acres  as  appellant  should  secure  a  patent  to.  That  patent  had  issued 
to  appellant  for  said  one-half  section,  covering  14.8  acres;  that  appel- 
lant had  refused  to  perform  his  said  obligation  and  that  appellee  had 
in  all  respects  complied  with  his  undertaking.  Appellee  prayed  for 
the  specific  performance  of  this  executory  contract,  and  for  recovery 
of  the  land,  and  to  this  end  made  the  tenant  of  appellant  a  party  to 
the  proceeding. 

Appellant  pleaded  in  abatement  of  appellee's  reconvention  that  the 
suit  was  improperly  brought  in  Baylor  County,  and  set  up.  his  residence 
to  be  in  Foard  .County,  which  plea  in  abatement  was  in  all  respects  in 
due  form,  and  filed  in  due  order.  M.  E.  Lyon,  wife  of  appellant,  inter- 
vened, setting  up  homestead  rights  in  the  property  in  controversy,  and 
joined  her  husband  in  his  plea  in  abatement  as  to  appellee's  cross- 
action  for  specific  performance.  Appellant  also  replied  that  executory 
contract  was  in  fieri;  that  he  had  not  procured  patent  nor  requested 
any,  except  for  320  acres;  that  this  suit  was  a  proceeding  to  procure  the 
same;  that  he  repudiated  the  patent  procured  by  appellees  without  his 
knowledge  or  consent,  and  that  the  appellee  had  not  paid  or  offered  to 
pay  for  more  than  14.8  acres  of  land.  A  trial  before  the  court  re- 
sulted in  a  judgment  in  favor  of  appellee  for  14.8  acres  of  land, 
this  being  the  amount  found  by  the  court  to  be  embraced  in  the  north 
one-half  of  said  survey  No.  50. 

The  following  are  the  findings  of  fact  of  the  trial  court,  to  wit : 

"1.  I  find  that  the  facts  alleged  in  the  plaintiff's  plea  in  abatement  to 
defendant's  cross-action,  seeking  specific  performance  of  the  contract 
set  up  therein,  were  proved  by  the  evidence,  and  at  the  time  plaintiff  in- 
stituted this  suit  in  Foard  County  and  at  the  present  time  he  was  and 
is  a  resident  of  Wilbarger  County.  But  I  further  find  that  plaintiff 
brought  this  suit  in  Foard  County  against  the  defendant,  Waggoner,  and 
he  afterwards  agreed  in  writing  to  change  the  venue  to  this  (Baylor) 
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county.  And  plaintiff's  suit  against  the  defendant  is  for  the  recovery 
'  of  the  north  half  of  section  50,  block  B  in  Foard  County,  and  that 
defendant's  cross-action  is  a  suit  for  specific  performance  of  a  contract 
to  convey  the  same  tract  of  land,  theretofore  entered  into  between  plain- 
tiff and  defendant,  and  the  plaintiff  having  selected  the  forum  can  not 
plead  his  personal  privilege  against  any  cause  of  action  growing  out  of 
the  subject  matter  of  his  suit,  but  has  waived  such  privilege." 

^^2.  I  find  against  the  plea  of  homestead  rights  set  up  by  plaintiff 
and  intervener,  because  I  find  that  they  had  abandoned  the  north  half 
of  section  50, -the  land  in  controversy,  and  had  acquired  homestead 
rights  of  a  410-acre  survey  in  Wilbarger  County,  Texas.  That  the 
plaintiff,  J.  M.  L)'on,  moved  on  to  said  tract  of  land  in  Wilbarger 
County,  intending  to  make  it  his  home.  That  plaintiff,  J.  M.  Lyon, 
is  the  husband  of  intervener  and  the  head  of  the  family,  and  had  in  law 
the  right  to  select  the  homestead.  That  intervener  moved  on  said  land 
before  J.  M.  Lyon,  and  they  together  have  lived  upon  and  occupied  it 
up  to  the  present  time,  and  now  assert  claim  to  the  same  as  their 
residence  and  domicile.  I  find  that  a  construction  of  the  contract  of 
plaintiff  with  the  Belcher  Land  Mortgage  Company  for  the  purchase  of 
the  said  410-acre  tract  of  land  in  Wilbarger  County  is  not  necessary  for 
the  decision  of  this  case,  further  than  to  find  that  hoinestead  rights 
can  be  and  have  been  acquired  thereupon  by  plaintiff  and  intervener. 
Allen  V.  Ashbur,  27  Texas  Civ.  App.,  239 ;  and  authorities  there  cited.'* 

"3.  I  find  that  the  location  of  the  common  comer,  sections  53,  54,  55 
and  66  at  a  point  2741  varas  south  of  the  north  boundary  line  of  block 
A  is  not  certainly  identified  on  the  ground  as  the  comer  made  on  the 
ground  by  the  original  surveyor,  and  that  the  calls  in  the  field  notes 
which  place  the  southwest  comer  of  57  and  the  southwest  comer  of  58 
at  the  same  point  is  evidently  a  mistake  in  the  draughtsman  or  surveyor 
who  wrote  the  field  notes.  And  to  adopt  these  two  calls  and  give  the 
north  tier  of  sections  the  large  excess  contended  for  by  plaintiff,  and  to 
place  57  and.  58  on  the  same  ground,  and  to  constmct  the  two  tiers  of 
sections  within  the  space  north  and  south  of  1771  varas  would  make  an 
unreasonable  number  of  conflicts  with  calls  for  other  surveys  in  blocks 
A  and  B,  the  boundaries  of  which  must  be  located  on  the  ground  by  calls 
for  course  and  distance  from  well  established  and  identified  corners  and 
boundaries  of  surveys  in  block  A.  That  such  construction  would  be 
imreasonable,  would  be  in  conflict  with  the  manifest  intention  of  the 
surveyor,  and  would  destroy  the  configuration  of  the  surveys  as  called 
for  in  the  field  notes,  and  would  blot  out  one  entire  tier  of  sections  in 
order  to  give  the  north  tier  a  large  excess  in  a  block  of  land  shown  to 
be  short  by  actual  measurement  on  the  ground.*' 

"4.  I  find  the  southeast  corner  of  section  1,  the  southeast  comer  of 
section  5,  the  southeast  corner  of  section  6,  the  northeast  and  southeast 
comers  of  section  10,  the  northeast  corners  of  sections  18,  19,  54  and 
55,  and  the  southeast  comer  of  section  85,  in  block  A  are  found  and 
identified  on  the  ground  as  called  for  in  the  field  notes.  And  I  further 
find  that  all  surveys  in  the  tiers  of  sections  west  of  the  southeast  comer 
of  section  85  and  all  surveys  south  of  this  comer  and  west  of  the  east 
boundary  line  of  the  block  must  be  established  on  the  ground  by  course 
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and  distance  from  the  established  corners  above  mentioned  which  can 
be  found  on  the  ground ;  and  I  further  find  that  all  the  surveys  in  block 
E  must  be  established  on  the  ground  by  calls  for  course  and  distance 
from  the  connection  called  for  with  block  A.  I  further  find  block  B 
has  its  beginning  with  section  No.  1  of  said  block  on  section  2^0  of 
block  A,  and  that  section  2  is  constructed  on  section  1^  and  section  3  on 
section  2,  and  so  on  up  to  section  50,  the  land  in  controversy,  and  each 
section  in  the  block  calls  for  the  section  on  which  it  is  constructed  and 
for  no  other  section  in  either- block,  and  that  the  surveys  in  block  A  west 
of  the  southeast  comer  of  section  86  are  all  constructed  on  the  same 
rule,  that  is,  each  succeeding  section  calling  for  the  preceding  one  oa 
which  it  is  constructed  and  no  other.  I  further  find  that  by  actual 
measurement  on  the  ground  there  is  a  shortage  north  and  south  in  block 
A  and  block  B.  I  find  that  the  only  practical  and  reasonable  way  to 
construct  the  surveys  of  block  B  is  to  disregard  the  southeast  comer  of 
section  55  in  block  A  as  claimed  by  plaintiff  at  a  point  2741  varas  south 
of  its  northeast  comer,  and  to  disregard,  as  a  mistake,  the  call  for  the 
same  comer  for  the  southwest  comer  of  57  and  the  southwest  comer  of 
58,  and  to  construct  the  surveys  in  block  B  from  the  other  established 
and  identified  comers  in  block  A,  and  by  course  and  distance  from  the 
initial  comer,  and  to  establish  the  north  boundary  line  of  the  block  by 
running  a  line  west  from  the  northeast  comers  of  sections  55,  54,  19  and 
18  in  block  A,  and  thus  placing  the  short  sections  in  block  B  in  the  north 
tier  of  sections,  and  by  so  doing  the  north  half  of  section  50,  the  land  in 
controversy,  contains  approximately  14.8  acres  of  land  as  called  for  in 
the  patent.'^ 

We  adopt  the  first  and  second  findings  as  above  set  forth.  The  writer, 
however,  takes  occasion  to  say  that  he  is  inclined  to  the  view  that  appel- 
lants plea  in  abatement,  irrespective  of  our  views  upon  the  other  branch 
of  the  case  to  be  hereafter  noticed,  should  be  sustained  upon  the  court^s 
findings  of  fact.  He  understands  the  suit  to  be  purely  one  of  boundary — 
which  is  in  the  nature  of  an  action  for  specific  performance  of  the  im- 
plied contract  between  the  owners  to  establish  their  boundary  line. 
George  v.  Thomas,  16  Texas,  86.  This  being  tme,  he  is  of  the  opinion 
that  the  reconvention  has  no  proper  place  in  reply  to  such  a  suit,  since 
the  reconvention  is  based  upon  another  and  different  contract  in  no  way 
arising  out  of,  or  incident  to,  the  original  cause  of  action. 

We  also  adopt  the  trial  court's  findings  as  to  all  the  established  cor- 
ners mentioned  above,  and  in  addition  thereto  we  find  that  the  common 
comer  of  sections  58,  59,  86  and  87  is  well  established  and  found  on 
the  ground,  but  we.  do  not  find  the  calls  to  be  the  same  for  the  southwest 
corner  of  57  and  the  southwest  comer  of  68  in  block  A,  as  did  the  trial 
court.  Nor  do  we  agree  with  the  trial  court  in  his  conclusions  as  to  the 
proper  method  of  construction  the  surveys  in  these  blocks  from  those 
established  comers. 

Upon  the  original  hearing  we  were  of  the  opinion  that  the  evidence 
was  such  as  to  compel  a  finding  that  the  common  comer  of  64,  53,  56 
and  55  was  identified  on  the  ground  at  a  distance  of  2741  varas  south 
Vol.  XXXVII.  Civil— 14. 
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from  the  northeast  corner  of  55,  but  upon  a  mature  reconsideration  of 
the  testimony,  we  have  decided  that  we  would  not  be  justified  in 
reversing  the  trial  court's  findings  with  respect  to  this  comer,  and  it 
is  for  this  reason  that  we  have  granted  appellee's  motion  for  rehearing. 
We  are  still  of  the  opinion  that  the  method  of  construction  of  the  sur- 
veys adopted  by  us  upon  the  original  hearing  is  correct.  The  general 
arrangement  of  the  surveys  in  the  three  contiguous  blocks  as  shown  by 
the  map  made  by  the  surveyor  when  the  lands  were  originally  surveyed 
in  1872,  indicates  clearly  the  intention  upon  the  part  of  the  surveyor  to 
plat  said  blocks  in  a  number  of  continguous  tiers  of  surveys,  said  tiers 
from  south  to  north  being  18,  and  the  8  tiers  on  the  south  containing 
18  surveys  each,  while  the  remaining  ten  tiers  contain  17  surveys  each. 
We  think  the  proper  plan  to  be  followed  in  ascertaining  the  true  location 
of  section  50  is  to  construct  a  line  from  the  southeast  comer  of  section 
18  in  block  A,  parallel  with  the  north  boundary  line  of  blocks  A,  B  and 
C,  as  determined  from  an  extension  of  the  line  from  the  northeast  comer 
of  18  through  the  northeast  comer  of  19,  through  the  northeast  comer 
of  54  and  through  the  northeast  comer  of  55,  at  a  distance  of  1960 
varas  from  said  north  boundary  line,  as  indicated  in  the  following  sketch 
of  said  blocks — 1960  varas  being  shown  to  be  the  distance  between  the 
northeast  and  the  southeast  comers  of  section  18  in  block  A. 
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The  boundary  line  between  appellant  and  appellee  would  then  be  a 
line  across  section  30  parallel  to  the  line  thus  constructed  and  950 
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varas  distant  therefrom^  and  judgment  will  be  here  rendered  establish- 
ing such  line  as  the  boundary  line  between  the  parties.  This  process  of 
construction,  if  carried  throughout  the  blocks,  has  the  merit  of  regard 
for  the  original  configuration  of  the  surveys  as  shown  by  the  map  of 
the  surveyor,  and  is  the  only  method,  to  our  minds,  by  which  the  sym- 
metry of  the  surveys  will  be  preserved.  We  think,  for  this  reason,  if  no 
other,  that  this  method  of  construction  should  be  adopted  rather  than 
that  of  observance  for  course  and  distance  adopted  by  the  court,  resulting, 
as  it  did,  in  the  destruction  of  the  original  configuration  of  the  surveys. 
The  blocks  as  restored  by  this  process  of  construction  will  present  an 
arrangement  of  surveys  as  nearly  identical  with  that  shown  by  the 
original  map  as  is  possible,  and  will,  we  believe,  result  in  fewer  conflicts, 
and  will  more  nearly  approximate  the  real  intentioti  of  the  surveyor 
than  will  any  other  method  which  has  been  suggested,  or  has  occurred 
to  us.  It  will  be  observed  from  the  accompanying  plat  that  the  tier  of 
sections  in  which  is  section  67  is  placed  north  of  the  comer  identified 
by  the  witnesses  as  the  southeast  comer  of  section  56  and  the  northeast 
comer  of  section  67.  While  the  field  notes  of  these  two  sections,  viz., 
56  and  67,  call  for  a  well  marked  comer  which,  according  to  the  testi- 
mony of  the  surveyors,  is  found  on  the  ground,  no  finding  with  respect 
thereto  is  made  by  the  trial  court,  and  we  have  treated  this  call  as  a 
mistake  and  intended,  not  for  the  southeast  comer  of  66,  but  rather  for 
the  southeast  comer  of  section  67.  It  is  evident  that  some  of  the  calls 
must  be  treated  as  mistakes,  and  we  have  concluded  that  to  so  treat  this 
one  will  result  in  the  fewest  possible  confiicts.  The  strangeness  of  this 
mistake  in  the  draughtsman  or  surveyor  preparing  the  field  notes  dis- 
appears when  it  is  remembered  that  he  made  a  similar  mistake  in 
describing  the  well  marked  northwest  corner  of  69  as  the  northwest  cor- 
ner of  68  as  well.  This  is  doubtless  the  mistake  of  conflict  meant  by 
the  trial  court  in  his  findings  with  reference  to  sections  57  and  68. 
Treating,  then,  the  south  boundary  line  of  section  56  as  being  deter- 
mined by  the  line  previously  constmcted  west  from  the  southeast  cor- 
ner of  section  18,  and  the  call  for  the  marked  southeast  corner  of  66 
as  a  mistake,  we  have  no  difficulty  in  constructing  the  proper  number 
of  tiers  of  approximately  the  proper  size  between  section  69,  which  is 
well  located  on  the  ground,  and  the  north  boundary  of  the  blocks. 

The  appellee^s  motion  for  a  rehearing  is  therefore  granted,  but  the 
judgment  of  the  trial  court  is  reversed  and  here  rendered  establishing 
the  boundary  line  as  above  indicated,  and  decreeing  in  favot  of  appel- 
lee a  specific  performance  of  the  executory  contract  to  convey  to  him  the 
north  half  of  said  section  No.  60,  devesting  the  title  thereto  out  of 
appellant  and  vesting  the  same  in  appellee,  upon  his  paying  to  appellant 
the  sum  of  $2.50  per  acre,  according  to  the  terms  of  such  executory  con- 
tract, and  awarding  to  appellant  his  execution  against  appellee  for  said 
sum. 

Motion  granted.    Judgment  reversed  and  rendered. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Gulp,  Colorado  &  Santa  Fe  Railway  Company  et  al.  v.  H.  B. 

Pitts  &  Son. 

Decided  November  19,  1904. 

l.->43arTien  of  Freiflrht— ConnectiniT  Linei— Burden  of  Proof  as  to  Damafet. 

Where  the  uncontradicted  evidence  shows  that  goods  shipped  over  con- 
necting lines  were  in  good  condition  when  delivered  to  the  initial  carrier  and 
were  in  a  damaged  condition  when  tendered  to  the  consignee  at  destination, 
this  makes  a  prima  facie  case  against  the  terminal  carrier,  and  when  it  is 
shown  that  the  goods  were  not  damaged  while  in  its  possession,  this  casts  the 
burden  of  proof  on  the  next  preceding  intermediate  carrier  to  acquit  itself  of 
the  presumption  that  the  goods  were  damaged  on  its  line. 

S.— Same— Proof  of  Damage. 

Evidence  considered  and  held  sufficient  to  sustain  a  finding  that  goods 
were  damaged  while  in  the  possession  of  an  intermediate  carrier. 

8.— Same— Bemedy  of  Shipper  for  Damage— Befusal  to  Aooept  Ck>ods. 

As  a  general  rule  the  fact  that  goods  are  injured  in  transportation,  for 
which  the  carrier  is  responsible,  does  not  justify  the  consignee  in  refusing  to 
accept, — his  remedy  being  to  hold  the  carrier  liable  for  the  injury  or  dif- 
ference in  value.  But  a  judgment  for  the  full  value  of  the  goods  in  favor  of 
a  shipper  who  refused  to  accept  will  be  upheld  where  the  carrier  sold  the 
goods  for  their  fair  value  in  their  damaged  condition,  and  so  lost  only  the 
amount  of  the  damage,  for  which  it  was  responsible  and  which  the  shipper 
might  have  recovered  against  it  had  he  received  the  goods. 

4.— Same— Venue— Connecting  Lines. 

Where  there  is  a  through  shipment  from  Kansas  to  Texas  over  three 
connecting  lines,  two  of  which  are  operating  their  roads  in  Texas,  a  suit  for 
damages  to  the  freight  shipped  may  be  brought  against  either  or  both  of 
such  two  lines  in  any  county  of  Texas  in  wldch  either  of  them  extends  or 
operates.    Gen.  Laws  26th  Leg.,  p.  214. 

Appeal  from  the  County  Court  of  Harrison.  Tried  below  before  Hon. 
H.  T.  Lyttleton. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellant. — 1.  This  appellant  be- 
ing an  intermediate  carrier,  that  is,  being  neither  the  initial  nor  deliv- 
ering carrier,  no  presumption  of  negligence  as  against  it  will  be  indulged, 
but  the  burden  is  on  the  plaintiff  to  show  actually  that  the  damages 
complained  of  were  due  to  its  negligence  and  occurred  while  the  prop- 
erty was  in  its  possession.  Texas  &  P.  Ry.  Co.  v.  Adams,  78  Texas,  372 ; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Edloff,  89  Texas,  454;  Texas  &  P.  Rv.  Co. 
V.  Llano  L.  S.  Co.,  33  S.  W.  Rep.,  748;  Missouri  P.  Ry.  Co.  v.  Weiss- 
man,  21  S.  W.  Rep.,  426;  Houston  &  T.  C.  Ry.  Co.  v.  N'ey,  58  S.  W. 
Rep.,  43. 

2.  Where  goods  arrive  at  destination  in  a  damaged  condition,  it  is 
the  duty  of  the  consignee  to  accept  the  shipment,  and  because  the  goods 
arrive  in  a  damaged  condition  does  not  justify  him  to  refuse  to  accept 
the  shipment  and  sue  for  the  conversion,  and  in  this  case  the  plaintiffs 
were  not  authorized  to  refuse  to  accept  the  car,  but  were  required  to 
accept  it,  and  after  acceptance  if  it  was  found  that  the  goods  were  dam- 
aged, it  was  their  right  to  recover  for  the  loss  sustained.  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Jackson,  15  S.  W.  Rep.,  128;  Gulf,  C.  &  S.  P.  Ry.  Co. 
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T.  Barton,  16  S.  W.  Eep.,  502 ;  Baumback  v.  Railway  Co.,  4  Texas  Civ. 
App.,  660;  Hutchinson,  Carriers,  sec.  776. 

3.  It  appearing  that  this  appellant  had  neither  agent  nor  line  of  road 
in  Harrison  County,  had  made  no  contract  to  be  performed  in  that 
county,  and  that  undei:  the  contract  its  liability  was  limited  to  its  own 
line,  and  that  it  was  an  intermediate  carrier,  the  County  Court  of  Har- 
rison County  did  not  have  jurisdiction  over  it,  and  the  trial  court  erred 
in  not  sustaining  its  plea  of  privilege.  San  Antonio  &  A.  P.  By.  Co. 
.V.  Bamett,  67  S.  W.  Bep.,  600. 

F.  H.  Prendergast,  for  appellee,  Texas  &  P.  By.  Co.— 1.  While  the 
presumption  is  against  the  last  carrier  handling  the  goods,  yet  when  it 
by  evidence  clears  itself  from  being  the  cause  of  the  damage,  the  pre- 
sumption, of  course,  falls  on  the  next  carrier  to  it.  In  other  words,  the 
presumption  is  against  the  last  carrier  handling  the  goods  which  has 
not  shown  itself  to  be  without  fault.  And  in  this  case  the  evidence  be- 
ing sufficient  to  show  that  the  damage  did  not  occur  on  the  Texas  & 
Pacific,  the  presumption  then  arises  against  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Co.  v.  Adams,  78  Texas,  372. 

2.  The  court  did  not  err  in  overruling  the  appellant's  plea  of  privi- 
lege to  be  sued  in  some  other  county  than  the  county  of  Harrison.  Act 
of  1896,  p.  186;  Acts  of  1899,  p.  214;  Bailway  Co.  v.  White,  80  S.  W. 
Bep.,  77. 

BOOKHOXJT,  Associate  Justice.  H.  B.  Pitts  &  Son,  as  plaintiflfs, 
instituted  this  suit  in  the  County  Court  of  Harrison  County,  alleging 
that  on  the  8th  day  of  November,  1902,  there  was  shipped  to  them  a 
car  of  chops  from  CofiEeyville,  Kan.,  over  the  Atchison,  Topeka  &  Santa 
Fe  Bailway,  the  Gulf,  Colorado  &  Santa  Fe  Bailway,  and  Texas  &  Pa- 
cific Bailway,  destination  Marshall,  Texas,  same  being  of  the  value  of 
$345.  It  was  represented  that  the  car  of  chops  was  received  in  good  con- 
dition by  the  initial  carrier,  but  that  same  was  not  delivered  at  destina- 
tion until  about  thirty  days  after  the  date  of  shipment,  which  is  alleged 
to  be  an  unreasonable  delay,  and  same  was  refused  by  plaintiffs  because 
of  such  delay,  and  because  of  the  damaged  condition  of  the  chops  at 
the  time  of  delivery.  It  was  further  averred  that  the  Texas  &  Pacific 
Bailway  Company  disposed  of  the  chops,  and  plaintiffs  ask  for  judg- 
ment against  all  of  said  railway  companies  for  the  sum  of  $346,  the 
value  of  the  car.  The  appellant  Gulf,  Colorado  &  Santa  Fe  Bailway 
Company  answered  by  plea  of  privilege,  general  denial,  and  further, 
that  this  car  was  promptly  and  legally  tendered  to  consignees  at  des- 
tination, and  refused  by  them.  Cause  was  tried  before  the  court  without 
a  jury,  who,  on  November  9,  entered  judgment  overruling  appellant's 
plea  of  privilege,  and  finding  that  this  appellant  was  indebted  to  plain- 
tiffs in  the  sum  of  $163.86,  and  that  the  Texas  &  Pacific  Bailway  Com- 
pany was  indebted  to  plaintiffs  in  the  sum  of  $41.26.  Conclusions  of 
fact  and  law  were  duly  filed  by  the  trial  court  in  accordance  with  above 
statement,  and  judgment  was  entered  against  the  two  defendants  above 
named  in  the  amount,  respectively  shown.  No  judgment  was  entered 
against  the  Atchison,  Topeka  &  Santa  Fe  Bailway  Company^  but  it  was 


214  Texas  Civil  Appeals  Eeports,  Vol.  37.      [November, 

dismissed.  This  appellant  duly  excepted  to  .the  conclusions  of  law 
and  fact  as  found  by  the  trial  courts  and  prosecuted  its  appeal. 

The  case  was  tried  by  the  court,  and  the  following  conclusions  of 
fact  filed:  "On  November  9,  1902,  H.  B.  Pitts  &  Son  had  shipped  to 
themselves  to  Marshall,  Texas,  and  from  Coflfeyville,  Kan.,  one  car  of 
300  sacks  of  chops  over  the  Atchison,  Topeka  &  Santa  Fe,  the  Gulf, 
Colorado  &  Santa  Fe,  and  Texas  &  Pacific  Eailroads.  The  Gulf,  Colo- 
rado &  Santa  Fe  Railroad  Company  received  the  car  of  chops  on  Novem- 
ber 15,  1903,  in  good  condition,  the  same  being  in  good  condition  when: 
shipped,  and  the  said  Gulf,  Colorado  and  Santa  Fe  delivered  the  said 
chops  to  the  Texas  and  Pacific  Railway  Company  on  November  28,  1902, 
in  a  damaged  condition.  The  said  car  of  chops  arrived  at  Marshall  on 
November  30,  1902,  and  in  a  damaged  condition  was  oflfered  to  H.  B. 
Pitts  &  Son,  and  by  them  refused. 

The  car  of  chops  in  good  condition  was  worth  in  Marshall  November 
30,  1902,  $336.35;  in  the  condition  in  which  the  chops  arrived  they 
were  worth  $176.  The  Texas  and  Pacific  Railway  Company  sold  the  car 
of  chops  for  $175,  its  value  in  the  condition  in  which  it  was  received. 
The  expense  of  selling  the  chops  was  $2.50,  which  was  reasonable  and 
should  be  deducted  from  the  selling  price  of  the  chops,  leaving  $172.50, 
which  was  the  fair  and  reasonable  net  value  of  the  car  of  chops  in  its 
damaged  condition. 

The  freight  on  the  car  of  chops  was  $131.25,  which,  being  deducted 
from  the  net  proceeds  of  the  car,  leaves  $41.25,  which  now  is  in  the 
hands  of  the  Texas  and  Pacific  Railway  Company. 

Gulf,  Colorado  and  Santa  Fe  should  have  delivered  the  said  car  to 
the  Texas  and  Pacific  Railway  Company  in  three  days  from  November 
15,  1902,  but  did  not  make  the  delivery  until  November  28.  The  said 
chops  was  damaged  by  getting  wet  and  heating. 

H.  B.  Pitts  &  Son  sdd  only  to  the  wholesale  trade  and  the  car  of 
chops  as  tendered  to  them  by  the  Texas  &  Pacific  Railway  Company  was 
not  suitable  for  the  business. 

No  part  of  the  Atchison,  Topeka  and  Santa  Fe  Railroad  is  in  Texas, 
and  no  part  of  the  Gulf,  Colorado  and  Santa  Fe  is  in^Harrison  County. 

No  further  damage  resulted  to  said  chops  by  reason  of  the  refusal  of 
H.  B.  Pitts  &  Son  to  accept  same. 

The  bill  of  lading  limited  liability  to  damage  occurring  on  each  line, 
and  all  the  damage  occurred  on  the  Gulf,  Colorado  and  Santa  Fe  Rail- 
road. 

The  evidence  supports  the  conclusions  of  fact  as  found  by  the  trial 
court,  and  the  same  are  adopted. 

1.  By  the  terms  of  the  contract  of  carriage  each  carrier  was  respon- 
sible only  for  the  damage  occurring  on  its  road.  It  was  shoMm,  without 
contradiction,  that  the  goods  were  in  good  condition  when  delivered  to 
the  railroad  at  Coflfeyville,  Kan.  It  was  then  shown  that  when  they 
arrived  at  Marshall  they  were  in  a  damaged  condition.  This  evidence 
made  a  prima  facie  case  against  the  last  carrier,  the  Texas  and  Pacific 
Railway  Company.  The  evidence  was  sufficient  to  sustain  the  trial 
court's  finding  that  the  chops  were  not  damaged  while  in  the  possession 
of  the  Texas  and  Pacific  Railway.    This  placed  the  burden  on  the  next 
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preceding  carrier,  the  Gulf,  Colorado  and  Santa  Fe  Railway  Company 
to  acquit  itself  of  the  presumption  that  the  goods  were  damaged  on  its 
line.  Railway  v.  Cushney,  4  Texas  Court  Reporter,  386,  67  S.  W.  Rep., 
77;  Railway  v.  Adams,  78  Texas,  372;  Railway  v.  Edloff,  89  Texas,  454; 
Railway  v.  Mazzie,  4  Texas  Court  Reporter,  858,  68  S.  W.  Rep.,  56.  It 
was  shown  that  the  carload  of  chops  was  shipped  from  Coffeyville, 
Kan.,  on  November  18,  1903,  over  the  Atchison,  Topeka  and  Santa  Pe 
Railway  to  Purcell,  I.  T.,  and  was  there  delivered  to  the  Gulf,  Colorado 
and  Santa  Pe  Railway  Company  on  November  15,  1902,  and  by  it  trans- 
ported to  Port  Worth,  and  there  delivered  to  the  Texas  and  Pacific 
Railway  on  November  28,  1902,  and  by  that  company  transported  to 
Marshall,  Texas,  and  tendered  to  Pitts  &  Son  on  November  30,  1902. 
It  was  refused  by  them,  because  the  same  was  damaged  by  water.  There 
was  testimony  that  the  chops  were  wet  and  had  become  heated  when 
tendered  to  Pitts  &  Son.  The  car  was  in  the  possession  of  the  Gulf, 
Colorado  and  Santa  Pe  Railway  Company  thirteen  days,  which  was  an 
unreasonable  length  of  time.  There  was  testimony  that  the  car  had  been 
inspected  at  CofiEeyville,  and  again  at  Purcell,  Port  Wmth,  and  Marshall, 
and  that  it  was  reported  in  good  condition  by  the  inspectors.  We  are  of 
the  opinion  that  the  court  was  justified  in  concluding  that  the  damage 
to  the  chops  occurred  while  in  the  possession  of  the  Gulf,  Colorado  and 
Santa  Pe  Railway  Company. 

2.  It  is  insisted  that  the  goods  having  been  transported  to  their  des- 
tination and  there  tendered  plaintiflFs,  they  were  not,  under  the  facts, 
justified  in  refusing  the  same  and  suing  for  the  value  thereof.  As  a 
general  rule,  the  fact  that  goods  are  injured  in  transportation  for  which 
the  carrier  is  responsible  does  not  justify  the  consignee  in  refusing  to 
receive  them,  but  he  must  accept  them  and  hold  the  carrier  responsible 
for  the  injury.  Hutch,  on  Car.,  sec.  770d;  Railway  v.  Jackson,  15  S. 
W.  Rep.,  128;  Baumbach  v.  Railway,  4  Texas  Civ.  App.,  650. 

We  are  of  the  opinion  that  Pitts  &  Son  should  have  received  the 
chops  and  sued  for  their  damage.  However,  it  does  not  appear  that 
any  different  result  would  have  been  reached  had  the  consignee  re- 
ceived the  goods  in  their  injured  condition  and  then  sued  for  damages. 
The  goods  were  sold  by  the  Texas  &  Pacific  Railway  Company  arid 
brought  their  full  value  in  their  damaged  condition.  They  brought, 
after  deducting  the  cost  of  sale,  $172.50,  and  this  was  the  full  value 
of  the  goods  in  their  then  condition,  and  after  paying  the  freight, 
$131.25,  there  was  left  $41.25  in  the  possession  of  the  Texas  &  Pacific 
Railway  Company,  for  which  sum  judgment  was  rendered  against  it. 
Judgment  was  rendered  against  the  appellant  Gulf,  Colorado  &  Santa 
Pe  Railway  Company  for  the  difference  in  the  value  of  tlie  goods  at 
Marshall,  $o36.35,  had  they  not  been  damaged,  and  $172.50,  their 
value  in  their  damaged  condition.  Thus  the  same  result  was  reached 
as  would  have  been  had  the  consignee  received  the  goods  and  sued  for 
the  damage. 

3.  The  court  did  not  err  in  overruling  the  appellant  Gulf,  Colorado 
ft  Santa  Pe  Railway  Company's  plea  of  privilege  to  be  sued  in  some 
county  other  than  the  county  of  Harrison.  This  was  a  through  ship- 
ment from  Coffeyville,.  Kan.,  to  Marshall,  Texas,  over  three  connecting 
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railroads.  The  appellant  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany and  the  Texas  &  Pacific  Eailway  Company,  two  of  such  carriers, 
were  each  operating  their  roads  in  Texas,  and  suit  against  them  or 
either  of  them  could  be  brought  against  both  roads  in  any  county  in 
which  either  of  said  railroads  extends  or  operates.  Gen.  Laws  26th 
Leg.,  p.  214;  International  &  G.  N.  Ey.  Co.  v.  Jones,  26  Texas  Civ. 
App.,  167,  62  S.  W.  Rep.,  1076;  St.  Louis  I.  M.  &  S.  Ry.  Co.  v. 
White,  97  Texas,  493,  80  S.  W.  Rep.,  77. 
No  reversible  error  having  been  pointed  out,  the  judgment  is  aflSrmed. 

Affirmed. 


Mrs.  C.  B.  Klutts  v.  Gibson  3both£BS. 

Decided  November  Id,  1904. 

L^Xaster  and  Servant— Assnined  Bisk— Defective  Applianoes. 

A  servant  assumes  the  risks  ordinarily  incident  to  his  employment  and 
such  as  arise  from  open  and  obvious  imperfections  of  things  about  which  he 
is  employed. 

8.— Same— Obvious  Danger. 

Plaintiff  was  employed  in  a  laundry,  and'  her  hand  was  injured  by  being 
drawn  between  the  rollers  of  a  cuff  ironer.  She  did  not  allege  in  her  petition 
that  the  danger  was  not  an  open  and  obvious  one,  but  did  aver  that  "there 
was  more  deceptive  danger  to  persons  handling  said  machine  than  would  be 
apparent  to  one  of  ordinary  observation,  because  of  the  rotary  motion  of  the 
roUers  of  the  same  having  a  tendency  to  draw  objects  which  came  in  contact 
therewith,  and  that  the  apparent  or  perceptible  danger  she  assumed,  if  any, 
was  because  she  believed  and  supposed  defendants  had  as  good  and  safe 
machinery  as  was  obtainable  by  reasonable  diligence."  Held,  not  sufficient  to 
show  that  the  danger  was  not  open  and  obvious,  since  she  must  have  kno^vn 
of  the  tendency  of  rollers  revolving  in  the  same  direction  to  draw  objects  com- 
ing in  contact  therewith,  and  it  was  not  alleged  that  she  was  inexperienced  in 
the  work  she  was  then  doing. 

8.— Same. 

The  fact  that  had  a  fender  been  provided  the  machine  would  have  been 
safer,  did  not  relieve  plaintiff  from  such  dangers  as  were  obvious  and  apparent 
to  her  in  working  about  a  machine  not  so  provided. 

Appeal  from  the  District  Court  of  Kaufman.  Tried  below  before 
Hon.  J.  E.  Dillard. 

Lee  B.  Stroud,  for  appellant. 

C.  M.  Crumbaugh,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  by  Mrs. 
C.  B.  Klutts  in  the  District  Court  of  Kaufman  County  against  Gibson 
Brothers  to  recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  her  in  getting  her  hand  injured  in  a  "collar  and  cuff 
ironer/*  which  was  being  operated  in  the  defendants'  laundry.  The  de- 
fendants filed  a  general  demurrer  and  special  demurrers  to  the  petition, 
which  were  sustained  by  the  couri;  and  the  cause  dismissed,  to  which 
action  plaintiff  excepted  and  prosecuted  her  appeal. 
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The  charging  parts  of  the  petition  which  appellant  claims  shows 
actionable  negligence  on  the  part  of  appellees,  are:  "That  heretofore, 
to  wit,  on  or  about  the  26th  day  of  January,  1903,  defendants  were 
engaged  in  owning,  running  and  operating  a  certain  steam  laundry  in 
the  city  of  Terrell,  Kaufman  County,  Texas,  as  partners,  under  the  firm 
name  and  style  of  'Gibson  Bros/  That  on  said  date  the  plaintiflF  was 
working  for  defendants  in  their  said  laundry  by  virtue  of  a  contract  of 
employment  entered  into  between  plaintiff  and  defendants,  and  that  a 
part  of  plaintiflPs  regular  duties  under  said  contract  of  employment 
was  on  each  and  every  Monday  morning  to  clean  up  all  parts  of  said 
laundry,  dust  off  the  machinery  and  do  the  things  necessary  for  placing 
said  laundry  in  proper  condition  to  begin  its  regular  work,  except  she 
had  nothing  to  do  with  suppljring  or  constructing  the  machinery  there- 
of. And  that  on  said  date  plaintiff  was  engaged  in  her  regular  duties 
as  aforesaid,  and  was  cleaning  and  arranging  a  certain  collar  and  cuff 
ironer  in  said  laundry  when,  without  her  negligence,  her  left  hand  was 
caught  between  the  rollers  of  said  collar  and  cuff  machine  and  forcibly 
carried  as  far  as  her  elbow  between  said  rollers,  by  reason  of  which  her 
hand  and  arm  were  mangled,  bruised  afld  torn.  That  her  said  injuries 
were  caused  and  brought  about  by  and  through  defendants'  negligence 
and  carelessness  in  this:  The  said  collar  and  cuff  ironer  was  unsafe 
and  defective  in  not  being  provided  with  any  kind  of  protection  to  keep 
its  operators  or  employes  from  being  caught  between  said  rollers,  and 
the  lower  roller  of  the  same  being  covered  by  a  ducking  or  cloth,  said 
ducking  or  cloth  had  become  loose  and  wrinkled,  and  that  under  her 
duties  plaintiff  was  trying  to  smooth  said  wrinkle  when  her  hand  and 
arm  were  caught  between  the  moving  rollers  and  injured  as  aforesaid. 
And  that  the  defendants  well  knew  that  said  roller  machine  was  defec- 
tive and  unsafe,  or  by  reasonable  diligence  might  have  known  so,  it 
being  their  special  duties  as  managers  and  owners  thereof,  and  that  in 
either  case  they  were  guilty  of  negligence  and  become  liable  to  plaintiff 
for  her  said  damages.  That  it  was  through  no  fault  of  plaintiff  that 
she  was  injured,  as  she  was  ignorant  of  the  construction  of  said  collar 
machine  and  was  inexperienced  and  ignorant  of  the  existence  of  any 
invention  or  appliance  to  protect  persons'  arms  from  being  drawn  there- 
in, and  did  not  know  that,  its  condition  rendered  her  position  more 
dangerous  than  was  necessary  and  incident  to  the  ordinary  operation  of 
that  class  of  machinery.  And  that  she  was  not  at  any  time  informed 
by  defendants  of  this  unnecessary  danger,  or  of  any  appliance  to  avoid 
it,  but  was  by  defendants'  negligence  caused  to  work  at  the  same  un- 
protected when,  as  defendants  well  knew,  and  were  in  duty  bound  to 
know,  there  was  in  common  use  an  important  and  necessary  appliance 
which  was  called  a  *fender,'  and  which  would  have  prevented  all  such 
danger,  and  prevented  such  injury  to  plaintiff,  and  without  which  said 
collar  and  cuff  ironer  was  not  reasonably  safe  for  the  purposes  for 
which  the  same  was  then  being  handled  and  used.  In  this  connection 
plaintiff  further  shows  to  the  court  that  there  was  more  deceptive  dan- 
ger to  persons  handling  said  machine  than  would  be  apparent  to  one 
of  ordinary  observation  because  of  the  rotary  motion  of  the  roller  of 
the  same  having  a  tendency  to  draw  objects  which  came  in  contact 
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therewith;  and  that  the  apparent  or  perceptible  danger  was  not  such  as 
to  deter  any  person  of  ordinary  prudence  from  the  duties  being  per- 
formed by  plaintiff;  that  whatever  apparent  danger  she  assumed,  if 
any,  was  because  she  believed  and  supposed  defendants  had  as  good  and 
safe  machinery  as  was  obtainable  by  reasonable  diligence." 

Defendants'  demurrers  to  this  petition  having  been  sustained,  a  trial 
amendment  was  filed  in  which  plaintiff  alleged,  "that  she  did  not  know 
that  said  machine  was  defective,  but  on  the  contrary  believed  it  to  be 
the  very  best  kind  that  could  be  had.  And,  not  being  a  mechanical 
genius,  she  did  not  know  of  any  way  to  avoid  the  danger  she  was  in 
performing  said  duties  when  so  injured,  and  had  she  known  of  a  way  to 
have  avoided  it  she  would  not  have  incurred  the  risk,  and  defendant? 
wrongfully  failed  to  inform  her  how  the  danger  could  be  avoided  by 
the  use  of  a  fender.'' 

To  the  petition  as  amended  the  defendants  then  filed  a  general  de- 
murrer, which  being  sustained,  the  suit  was  dismissed. 

This  appeal  challenges  the  correctness  of  the  court's  actioil  in  sus- 
taining the  demurrer.  The  rule  is  elementary  that  an  employer  is 
bound  to  use  ordinary  care  in  furnishing  his  employe  with  safe  appli- 
ances suitable  to  his  employment.  It  is  also  an  elementary  rule  that  the 
servant  assumes  the  risks  ordinarily  incident  to  his  employment  and 
such  as  arise  from  open  and  obvious  imperfections  of  things  about  which 
he  is  employed.  As  stated  in  the  case  of  Texas  &  P.  Ry.  Co.  v.  Brad- 
ford, 66  Texas,  732,  "The  liability  of  the  master  to  the  servant  for  in- 
juries resulting  from  the  use  of  defective  implements  arises  from  the 
fact  that  it  is  the  duty  of  the  master  to  furnish  implements  not  defective, 
and  a  servant,  unless  the  defect  be  patent,  may  assume  that  the  master 
in  this  respect  has  performed  his  duty;  but  when  he  has  knowledge 
that  the  master  has  not  done  so,  if  he  continues  in  the  employment 
in  which  such  defective  implements  are  used,  he  must,  ordinarily,  be 
held  to  assume  the  risks  incident  to  the  service  as  it  is  attempted  to  be 
carried  on,  and  not  to  assume  only  the  risks  incident  to  such  service 
when  carried  on  with  implements  not  defective  of  their  kind  and  suit- 
able to  the  work  undertaken."  See  also  Missouri  P.  Ry.  Co.  v.  Somers, 
78  Texas,  439;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Hannig,  94  Texas, 
350,  351 ;  Bonnet  v.  Railway  Co.,  89  Texas,  72 ;  Rogers  v.  Railway  Co., 
76  Texas,  502;  Ladonia  Cotton  Oil  Co.  v.  Shaw,  27  Texas  Civ.  App.,  65, 
65  S.  W.  Rep.,  693. 

The  defect  claimed  to  exist  in  the  cuff  ironer  was  that  it  was  not 
provided  with  a  "fender,"  which  it  was  alleged  would  have  prevented 
the  injury  to  plaintiff's  hand,  and  it  was  further  alleged  that  such  ironer 
was  not  reasonably  safe  "for  the  purposes  for  which  the  same  was  then 
being  handled  and  used."  It  is  not  alleged  that  plaintiff  was  not  aware 
of  the  danger  of  working  around  this  ironer  while  it  was  in  operation. 
Nor  is  it  contended  that  the  danger  of  doing  so  was  not  open  and  obvious. 
There  is  an  allegation  that  "there  was  more  deceptive  danger  to  persons 
handling  said  machine  than  would  be  apparent  to  one  of  ordinary 
observation,  because  of  the  rotary  motion  of  the  rollers  of  the  same  hav- 
ing a  tendency  to  draw  objects  which  came  in  contact  therewith;  and 
that  the  apparent  or  perceptible  danger  she  assumed,  if  any,  was  because 
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she  believed  and  supposed  defendants  had  as  good  and  safe  machinery  as 
was  obtainable  by  reasonable  diligence/'  This  allegation  is  not  sufficient 
to  show  that  the  danger  of  working  around  the  ironer,  not  provided  with 
a  "fender/*  was  not  open  and  obvious  to  plaintiff.  She  was  a  woman  of 
mature  years,  and  there  is  no  allegation  that  she  was  inexperienced  in 
the  work  she  was  doing  at  the  time  she  was  injured.  She  must  have 
known  of  the  tendency  of  the  rollers,  revolving  in  the  same  direction, 
to  draw  objects  coming  in  contact  therewith.  Nor  does  the  fact  that 
she  did  not  know  that  the  ironer  was  defective,  in  not  being  provided 
with  a  "fender,"  and  believed  it  was  the  very  best  that  could  be  made, 
relieve  her  from  taking  the  risks  of  such  dangers  as  were  obvious,  in 
using  it  without  such  fender.  The  fact  that,  had  a  fender  been  pro- 
vided the  machine  would  have  been  safer,  did  not  relieve  her  from  such 
dangers  as  were  obvious  and  apparent  to  her  in  working  about  a  machine 
not  so  provided. 

We  conclude  there  is  no  error  in  the  judgment,  and  the  same  is 
affirmed. 

Affirmed. 


Dallas  Consolidated  Electric  Street  Railway  Company  v. 

J.  N.  ISON. 

Decided  November  19,   1904. 

1.— Contributory  NeirUir^noe— Charge. 

Where  in  an  action  for  personal  injury  contributory  negligence  is  set  up 
as  a  defense,  and  the  court  has  given  only  a  general  charge  on  that  subject, 
the  defendant  is  entitled  to  have  such  defense  affirmatively  submitted  to  the 
jury  upon  request  for  a  proper  charge  thereon. 

8.— Negligence— Violation  of  City  Ordinance— Speed  of  Car. 

The  running  of  cars  in  a  city  at  a  speed  greater  than  that  allowed  by 
ordinance  is  negligence  per  se,  and  the  court  may  so  instruct  the  jury.  Such 
speed,  however,  to  be  ground  of  liability,  must  have  caused  or  contributed  to 
cause  the  injury  complained  of. 

8w— Pleading— Personal  Injnry. 

In  an  action  for  personal  injuries  to  plaintiff's  wife  an  allegation  that 
she  was  seriously  injured  in  her  head,  hips,  limbs  and  ankles  is  insufficient  as 
against  a  special  exception  thereto,  unless  it  is  alleged  that  the  nature  and 
character  of  the  injuries  are  such  that  they  can  not  be  more  specifically  stated. 

4.— Personal  Injury— Expenses  Incnrred— Reasonableness. 

In  an  action  for  personal  injury  evidence  of  expenses  incurred  for  drugs, 
domestic  help  and  nurse  hire  can  not  be  considered  when  there  is  no  evidence 
showing  that  such  expenses  were  reasonable  and  rendered  necessary  by  reason 
of  the  injury. 


-Physician's  Services. 
Testimony  as  to  services  rendered  by  a  physician  for  which  no  bill  has 
been  rendered  and  the  reasonable  value  of  which  is  not  shown  should  be  ex- 
cluded by  the  charge  from  the  consideration  of  the  jury. 

6.— Same— Damages— Inconvenience— Value  of  Time. 

Evidence  that  the  sickness  of  plaintiff's  wife   resulting  from  the  injury 
had  been  a  great  inconvenience  to  him  and  had  hindered  his  ministerial  duties. 
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and  that  his  attention  to  her  had  taken  up  time  he  should  have  had  for  study 
and  preparation  for  his  work,  does  not  show  any  pecuniary  loss  to  plaintiff 
for  which  he  could  recover,  in  the  absence  of  proof  of  the  value  of  the  time 
he  had  lost. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Bichard  Morgan. 

Finley,  Etheridge  &  Harris,  for  appellant. — 1.  PlaintiflPs  petition 
should  set  forth  specifically  what  injuries  had  been  sustained  by  his  wife 
and  the  nature,  character  and  extent  of  such  injuries,  and  where  said 
petition  fails  to  do  this,  it  is  error  to  overrule  defendant's  exception  chal- 
lenging the  sufficiency  of  said  petition.  City  of  Marshall  v.  McAllister, 
43  S.  W.  Rep.,  1043. 

2.  If  the  pleadings  were  sufficient  to  support  such  evidence,  plaintiff 
could  proVe  the  time  lost  in  attending  his  wife  and  the  reasonable  value 
of  his  services,  but,  hindrance  in  his  ministerial  duties  and  the  loss  of 
time  from  study  and  preparation  of  his  work,  is  speculative,  and  not  a 
proper  element  of  damage  therein,  and  it  was  prejudicial  error  to 
permit  plaintiff  to  testify  to  such  hindrance  and  loss  of  time.  St.  L. 
S.  W.  Ey.  Co.  V.  Gregory,  73  S.  W.  Rep.,  28. 

3.  Where  the  evidence  does  not  show  the  amount  of  expense  incurred 
by  plaintiff  for  medical  attention  to  his  wife  it  is  error  to  submit  to 
the  jury  as  an  element  of  damage  '^reasonable  expense  plaintiff  may  have 
been  compelled  to  incur  in  consequence  of  his  wife's  fall  for  medical 
attention  to  his  wife.*^  Railway  Co.  v.  Tierney,  72  Texas,  313;  Railway 
Co.  V.  Moore,  72  S.  W.,  227;  Fly  v.  Hiller,  S7  S.  W.,  360;  Oriental  v. 
Barclay,  41  S.  W.  Rep.,  122;  Railway  Co.  v.  Kimball,  43  S.  W.  Rep., 
1049. 

4.  In  the  absence  of  proof  that  such  expense  is  reasonable  and  neces- 
sary it  is  error  to  submit  to  the  jury  as  an  element  of  damage  the  ex- 
pense incurred  by  plaintiff  for  medical  attention,  medicine  and  nurses 
for  his  wife.  Wheeler  v.  Ry.  Co.,  43  S.  W.  Rep.,  876;  Railway  Co.  v. 
Bellew,  64  S.  W.  Rep.,  1081 ;  Railway  Co.  v.  Sampson,  64  S.  W.  Rep., 
692;  Railway  Co.  v.  Rowell,  46  S.  W.  Rep.,  630;  Railway  Co.  v.  High- 
note,  74  S.  W.  Rep.,  920;  Railway  Co.  v.  Warren,  90  Texas,  566. 

5.  Where  the  defendant  has  by  pleadings  and  proof  established  an 
affirmative  defense  it  is  entitled  to  a  charge  grouping  the  facts  estab- 
lishing such  defense  and  applying  the  law  thereto.  Rev.  Stat.,  art.  1317; 
Railway  Co.  v.  McDowell,  73  S.  W.  Rep.,  976;  Railway  Co.  v.  Mangham, 
96  Texas,  413;  Kelley  v.  Ry.  Co.,  78  S.  W.  Rep.,  542-4;  Railway  Co.  v. 
Short,  58  S.  W.  Rep.,  56;  Railway  Co.  v.  Denson,  72  S.  W.  Rep.,  70; 
Railway  Co.  v.  McGlamory,  36  S.  W.  Rep.,  1058. 

Clarlc,  Mathis  &  Freeman  and  Wm.  H.  ClarJc,  for  appellee. — The  court 
did  not  err  in  its  charge  to  the  jury  as  complained  of,  but  properly 
charged  the  law  as  to  the  elements  of  damage  to  be  considered  by  the 
jury  in  arriving  at  their  verdict  in  the  event  they  found  in  favor  of 
plaintiff.  Gainesville  Ry.  Co.  v.  Lacy,  24  S.  W.  Rep.,  269;  City  of 
Dallas  V.  Jones,  54  S.  W.  Rep.,  606;  Railway  Co.  v.  Compton,  13  S. 
W.  Rep.,  669;  Railway  Co.  v.  Cooper,  20  S.  W.  Rep.,  990;  Railway  Co, 
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V.  Younger,  40  S.  W.  Eep.,  423;  Railway  Co.  v.  Short,  58  S.  W.  Rep., 
58. 

RAINEY,  Chief  Justice. — ^This  is  a  suit  to  recover  damages  for 
I)er8onal  injuries  inflicted  upon  Mrs.  Ison,  wife  of  appellee,  while  a 
passenger  upon  appellant's  car.  It  is  alleged  in  substance  that  while 
said  car  was  running  at  an  unlawful  rate  of  speed,  the  same  was  sud- 
denly and  negligently  stopped,  throwing  Mrs.  Ison  to  the  pavement  and 
seriously  injuring  her. 

Defendant  answered  by  exceptions,  general  and  special,  general  denial, 
and  specially  that  Mrs.  Ison  contributed  to  her  injury  by  attempting  to 
alight  from  the  car  while  it  was  in  motion.  On  trial  judgment  was 
rendered  for  plaintiff. 

The  court  erred  in  refusing  to  give  the  following  special  charge, 
to  wit:  'TTou  are  instructed  that  if  you  should  find  and  believe  from 
the  evidence  that  plaintiff's  wife  attempted  to  alight  from  one  of  de- 
fendant's cars  while  the  same  was  in  motion,  and  before  it  had  stopped 
for  passengers  to  alight  therefrom,  and  should  further  find  and  believe 
that  a  person  of  ordinary  care  would  not  have  so  acted  under  similar 
circumstances,  to  return  your  verdict  for  the  defendant."  The  court 
gave  a  general  charge  on  contributory  negligence,  but  under  the  plead- 
ings and  evidence  the  defendant  was  entitled  to  have  its  defense  affirm- 
atively submitted  to  the  jury,  and  having  requested  a  proper  charge  it 
should  have  been  given.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Mangham,  95 
Texas,  413;  Pelly  v.  Denison,  78  S.  W.  Rep.,  542.  * 

Complaint  is  made  of  the  courf  s  charge  relating  to  the  speed  of  the 
car  being  in  violation  of  a  city  ordinance.  It  is  claimed  that  the  ordi- 
nance was  not  introduced  in  evidence.  The  statement  of  facts  fails  to 
show  that  the  ordinance  was  introduced,  but  there  are  circumstances 
which 'appellee  contends  show  its  introduction.  As  the  case  will  be 
remanded,  we  deem  it  only  necessary  to  say  that  if  the  ordinance  was 
not  introduced  the  charge  was  error,  having  no  basis  for  its  submission. 
If  it  was  introduced,  then  the  charge  was  correct.  The  running  of  the 
cars  in  a  city  at  a  speed  greater  than  that  allowed  by  ordinance  is 
negligence  per  se,  and  the  court  is  authorized  to  so  tell  the  jury  when- 
ever it  is  proper  to  charge  on  the  rate  of  speed.  If  the  car  was  running 
at  a  higher  rate  of  speed  than  allowed  by  city  ordinance,  to  make  the 
company  responsible  for  that  reason  such  speed  must  have  caused  or 
contributed  to  cause  the  accident,  and,  under  the  evidence,  the  special 
charge  requested  by  appellant,  embracing  this  feature,  should  have  been 
given. 

The  court  erred  in  failing  to  sustain  defendant's  special  exception  to 
plaintiff's  petition,  which  alleges  that  plaintiff's  wife  was  seriously  and 
permanently  injured  in  her  head,  hips,  limbs  and  ankles.  The  defend- 
ant was  entitled  to  have  the  plaintiff  state  the  nature  and  character  of 
the  injuries  to  such  parts  in  order  that  it  might  know  how  to  prepare  its 
defense.  If  the  nature  and  character  of  the  injuries  for  any  reason 
can  not  be  stated,  then  the  petition  must  so  allege.  City  of  Marshall 
v.  McAllister,  18  Texas  Civ.  App.,  169,  43  S.  W.  Rep.,  1043. 

The  court,  over  appellant's  objections,  admitted  the  answer  of  Mrs. 
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Ison  to  the  ninth  interrogatory,  which  related  to  expenses  incurred  as 
follows:  Drug  account,  $25;  domestic  help,  $50;  for  attendance  of 
nurse  from  Texas  to  Kentucky,  $8 ;  expense  of  same,  $28.  There  was  no 
evidence  showing  these  expenses  were  reasonable  and  rendered  necessary 
by  reason  of  the  accident.  This  was  error.  To  entitle  plaintiff  to  recover 
for  these  expenses  it  was  necessary  to  prove  that  they  were  reasonable 
and  rendered  necessary  by  the  accident.  For  the  same  reason  the  answer 
of  plaintiff  to  the  fifth  interrogatory,  as  to  domestic  help,  should  not 
have  been  admitted.  The  evidence  failing  to  show  that  such  expenses 
were  reasonable  and  necessary,  the  court  should  not  have  charged  the 
jury  to  find  for  plaintiff  the  expenses  he  was  compelled  to  incur  for 
medicine  for  his  wife,  if  any,  and  for  services  of  a  liurse  or  nurses  for 
his  wife.'* 

The  charge,  we  think,  is  also  subject  to  criticism  in  instructing  the 
jury  without  qualification  to  find  for  such  reasonable  expenses  as  plaintiff 
was  "compelled  to  incur  in  consequence  of  his  wife's  said  fall,  for  medi- 
cal attention  to  his  wife,  if  any.'*  The  charge  states  a  correct  proposi- 
tion of  law,  but  without  qualification  under  the  facts  of  this  case  it  may 
have  misled  the  jury  in  that  they  may  have  found  for  the  attention  of 
physicians,  the  amount  of  whose  bills  was  not  given  nor  shown  to  be 
reasonable.  The  evidence  shows  the  amount  of  Dr.  Crockett's  bill,  and 
that  it  was  reasonable.  This  was  the  measure  of  plaintiff's  damages 
for  medical  attention.  Dr.  Buster  and  an  unknown  physician  at  Dallas 
were  shown  to  have  rendered  services  to  the  wife  of  appellee.  They  had 
not  rendered  any  bill  at  the  time  of  trial,  but  it  was  not  shown  that  they 
made  no  charge.  Nor  was  it  shown  what  said  services  were  reasonably 
worth.  The  jury  may  have  estimated  the  teasonable  value  of  their 
services,  but  of  this  we  can  not  tell.  The  jury  should  have  been  limited 
in  their  finding  as  to  Dr.  Crockett's  bill  for  medical  attention. 

The  court  erred  in  admitting  the  testimony  of  plaintiff  as  follows: 
"My  wife's  sickness,  caused  by  the  accident,  has  been  a  great  inconve- 
nience to  me;  has  hindered  me  in  my  ministerial  duties,  and  my  atten- 
tion to  her  has  taken  up  time  I  should  have  had  for  study  and  making 
preparation  for  my  work."  This  testimony  fails  to  show  any  pecuniary 
loss  to  plaintiff  by  reason  of  "hindrance  in  his  ministerial  duties'*  and 
loss  of  time  from  study  and  preparation  for  his  work.  This  is  an  ele- 
ment of  damages  too  remote,  and  for  which  the  company  can  not  be  held 
responsible.  Plaintiff  could  prove  the  value  of  his  time  necessarily  l(»t 
in  attendance  upon  his  wife,  if  any,  if  properly  pleaded. 

For  the  reasons  stated,  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 
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Casey-Swasey  Company  v.  D.  J.  Andeesok  et  al. 
Decided  November  19,  1004. 

1.— Surety  by  Deed  of  Tmst— Novation  of  Debt— Belease. 

Defendant,  joined  by  his  mother,  executed  to  plaintiffs  a  deed  of  trust 
upon  a  tract  of  land  in  which  the  mother  owned  a  half  interest,  to  secure  pay- 
ment of  such  sums  as  might  become  due  to  plaintiff  by  defendant  for  goods 
sold  to  him  during  the  ensuing  years  of  1900  and  1901.  In  January,  1902,  de- 
fendant, without  the  knowledge  and  consent  of  his  mother,  closed  his  account 
with  plaintiffs  by  executing  to  them  his  note  for  a  balance  due  them,  the  note 
bearing  10  percent  interest,  with  stipulation  for  attorney  fees,  and  giving  a  small 
extension  of  time.  Plaintiffs  sued  upon  this  note,  asking  foreclosure  of  the 
deed  of  trust.  Held,  that  such  novation  of  the  debt,  imposing  conditions  more 
onerous  than  the  original  contract,  operated  to  release  from  the  deed  of  trust 
the  interest  of  the  mother,  which  stood  as  surety  for  defendant's  debt 

8.— Same— Seourlty  for  Open  Aooonnt— Bedtals  Construed. 

A  recital  in  the  deed  of  trust  that  it  was  executed  to  secure  plaintiffs  for 
any  advances  they  might  make  to  defendant  upon  open  account  or  accoimts  as 
he,  defendant,  "may  contract  with  them,  as  shown  by  their  books,"  did  not 
authorize  a  contract  by  note,  nor  was  such  contract  impliedly  authorized  by  the 
deed  of  trust  when  considered  with  reference  to  well  known  commercial  usages 
and  the  purpose  for  which  it  was  made. 

8.F-Same— Snit  on  Note— NoTation— Judgment  on  Aooonn^-^leadlng. 

Plaintiffs  having  sued  upon  the  note,  and  not  upon  the  accoimt  either 
directly  or  in  the  alternative,  were  not  entitled  to  judgment  on  the  account 
with  foreclosure  of  the  deed  of  trust  as  against  the  interest  of  the  mother  which 
stood  as  surety  for  the  account. 

Appeal  from  the  District  Court  of  NTavarro.  Tried  below  before  Hon^ 
L.  B.  Cobb. 

Richard  Mays  and  Orrich  &  Terrell,  for  appellant. — 1.  The  court 
erred  in  holding,  that  the  taking  of  the  note  in  evidence  by  plaintiff 
from  D.  J.  Anderson,  was  a  novation  of  the  contract  between  plaintiflf 
and  Mrs.  S.  L.  Anderson,  and  had  the  effect  of  releasing  Mrs.  Anderson's 
property  from  any  liability  to  plaintiff,  and  was  a  waiver  of  its  lien  upon 
the  property  described  in  the  deed  of  trust.  The  execution  and  delivery 
of  the  note  in  question  was  authorized  by  the  terms  of  the  guaranty 
contract  executed  by  Mrs.  S.  L.  Anderson  to  appellant,  and  especially 
so  when  considered  with  reference  to  well  known  commercial  usages  and 
in  the  light  of  the  facts  and  circumstances  surrounding  its  execution. 
Davis  V.  Wells,  104  U.  S.,  686 ;  Wadsworth  v.  Allen,  56  Am.  Dec.,  137; 
Bush  V.  Critchfield,  6  Ohio,  109;  Hooper  v.  Hooper,  48  Am.  St.  Rep., 
500;  Wilkins  v.  Carter,  84  Texas,  438;  Louisville  Mfg.  Co.  v.  Welch, 
10  Howard,  497;  Meade  v.  McDowell,  5  Binn.,  195;  Case  v.  Howard, 
41  Iowa,  479;  Smith  v.  Dann,  6  Hill  (N.  Y.),  543;  Curtis  v.  Hubbard, 
60  Mass.,  323;  Korty  v.  McGill,  62  N.  W.  Sep.,  1075;  Looney  v. 
LeGeirse,  2  W.  &  W.,  631;  Lawton  v.  Maner,  10  Rich.  Law  (S.  C), 
S^3. 

2.  The  execution  of  the  note,  being  authorized  by  the  terms  of  the 
guaranty,  the  fact  that  it  was  signed  and  delivered  twenty-two  days  after 
5ie  end  of  the  year  1901,  the  purpose  of  its  acceptance  being  merely 
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to  close  the  open  account  and  get  it  into  liquidated  form,  and  not  to 
thereby  extend  and  further  credit,  would  not  be  a  change  of  the  guar- 
anty in  any  material  particular,  and  would  not  relieve  Mrs.  Anderson's 
property  from  liability.  Louisville  Mfg.  Co.  v.  Welch,  10  How.  (61 
TJ.  S.),  497;  Wadsworth  v.  Allen,  56  Am.  Dec.,  137;  Hooper  v.  Hooper, 
48  Am.  St.  Eep.,  600;  Smith  v.  Dann,  6  Hill  (N.  Y.),  643;  Korty  v. 
McGill,  62  N.  W.  Rep.,  1076. 

3.  At  all  events,  under  the  guaranty  contract,  a  lien  existed  upon 
the  land  in  question  to  secure  the  amount  due  appellant  upon  open  ac- 
count for  merchandise  sold  and  money  advanced,  amounting  to  $3002.75, 
with  6  percent  interest  from  January  1,  1902.  Wadsworth  v.  Allen,  66 
Am.  Dec.,  137 ;  Putnam  v.  Lewis,  6  Johns,  389 ;  Babcock  v.  Bryant,  29 
Mass.,  133 ;  Curtis  v.  Hubbard,  50  Mass.,  322 ;  Lenox  v.  Murphy,  50  N. 
E.  Rep.,  644 ;  Looney  v.  LeGeirse,  2  W.  &  W.,  sec.  534 ;  20  Am.  &  Eng. 
Ency.  of  Law,  959. 

4.  The  court  erred  in  holding  that  Mrs.  Anderson's  contract  must 
be  found  alone  in  the  instrument  executed  by  her,  and  in  the  reference 
made  therein.  Brandt  on  Sur.  and  Guar.,  sec.  78;  Smith  v.  Dann,  6 
Hill  (N.  Y.),  543;  Weiler  v.  Henarie,  15  Ore.,  28. 

W.  W.  Ballew,  for  appellees. — 1.  The  court  did  not  err  in  holding 
that  the  execution  and  delivery  of  a  note  by  D.  J.  Anderson  to  the  Casey- 
Swasey  Co.  extending  the  time  of  payment,  promising  to  pay  attorney 
fees  with  10  percent  interest  on  said  note  without  the  consent  of  Mrs.  S. 
L.  Anderson,  had  the  effect  to  release  the  deed  of  tVust,  and  to  release 
the  property  from  any  claim  that  the  Casey-Swasey  Co.  might  have 
against  it.  Westbrook  v.  Belton  National  Bank,  8  Texas  St.  Rep.,  913 ; 
Gardner  v.  Watson,  76  Texas,  25;  Lane  v.  Scott,  57  Texas,  367;  Ryan 
V.  Morton,  65  Texas,  258. 

TALBOT,  Associate  Justice. — The  appellant  sued  on  a  promissory 
note,  dated  January  22,  1902,  payable  one  day  after  its  date,  to  recover 
of  appellee  D.  J.  Anderson  $3002.75  with  interest  and  attorneys'  fees, 
and  the  foreclosure  of  a  deed  of  trust  against  both  the  said  D.  J.  Ander- 
son and  appellee  S.  L.  Anderson.  Appellee  S.  L.  Anderson  resisted  the 
foreclosure  of  the  deed  of  trust  as  to  her  on  the  groimd,  among  other 
things  not  necessary  to  name,  that  since  its  execution  the  character  of 
the  debt,  to  secure  which  the  deed  was  given,  l^ad  been  changed  and  the 
time  of  the  payment  thereof  extended  for  a  consideration,  without  her 
consent.  The  case  was  tried  before  the  court  without  a  jury  and  judg- 
ment rendered  against  appellee  D.  J.  Anderson  for  the  principal  of  said 
note  and  interest  thereon  at  the  rate  of  ten  percent  per  annum  from  its 
date,  together  with  10  percent  of  the  amount  as  attorneys*  fees.  The 
deed  of  trust  was  foreclosed  as  to  the  said  D.  J.  Anderson,  but  foreclosure 
as  to  S.  L.  Anderson  denied.  Appellant  excepted  to  the  ruling  of  the 
court  and  has  appealed. 

The  record  discloses  the  following  facts :  S.  L.  Anderson  was  a  widow 
and  feme  sole.  D.  J.  Anderson  is  her  son,  and  was  engaged  in  the  retail 
liquor  business.  He  desired  to  purchase  goods  from  appellant,  but  was 
indebted  to  another  party,  with  whom  he  had  been  trading,  in  the  sum 


190^,]  Casey-Swasey  Co.  v.  Anderson.  225 

of  $600.  In  order  to  pay  this  debt  and  transfer  his  account  to  appellant, 
he  borrowed  from  appellant  that  amount  of  money,  and  he  and  his 
mother,  S.  L.  Anderson,  executed  and  delivered  to  appellant  their  four 
promissory  notes  in  the  sum  of  $150  each.  To  secure  the  payment  of 
these  notes  and  such  other  sums  as  might  become  due  and  owing  to  ap- 
pellant by  the  said  D.  J.  Anderson  for  goods  sold  and  delivered  to  him 
during  the  years  1900  and  1901,  on  open  account  as  shown  by  appellants 
books,  he  executed  and  delivered  to  appellant  a  mortgage,  about  which 
there  is  no  controversy,  on  fifty  head  of  cattle;  and  subsequently,  on 
the  17th  day  of  March,  1900,  he  and  his  mother,  S.  L.  Anderson,  exe- 
cuted the  deed  of  trust  sought  to  be  foreclosed,  as  additional  security 
for  said  notes  and  account,  on  an  undivided  one-half  of  320  acres  of  land 
in  NTavarro  County,  and  some  lots  in  the  town  of  Richland,  Texas.  The 
provision  of  the  deed  of  trust  relating  to  the  open  account  is  as  follows : 
**And  it  is  further  agreed  and  understood  that  this  instrument  is  made 
and  executed  also  for  the  purpose  of  securing  the  Casey-Swasey  Com- 
pany for  any  advances  they  may  make  or  credits  they  may  extend  to  the 
said  D.  J.  Anderson  upon  open  account  or  accounts  as  he,  the  said  D.  J. 
Anderson,  may  contract  with  them,  during  the  years  1900  and  1901, 
as  shown  by  their  books.**  The  deed  of  trust  further  provides  that  if 
the  four  notes  mentioned  are  paid  off,  it  shall  not  become  void,  but  shall 
remain  in  full  force  to  secure  the  amounts  due  the  Casey-Swasey  Com- 
pany on  said  account  or  accounts.  It  contains  the  usual  stipulations 
authorizing  the  sale  of  the  property  and  application  of  the  proceeds  aris- 
ing therefrom  to  the  payment  of  the  debts  secured,  in  the  event  of  default 
in  the  payment  of  the  same.  D.  J.  Anderson  paid  said  four  promissory 
notes,  and  during  the  years  1900  and  1901  bought  of  appellant  goods  of 
the  value  of  $10,000  or  more,  and  paid  all  except  $3002.75,  as  shown  by 
appellant's  books.  On  January  22,  1902,  when  said  account  of  $3002.75 
was  past  due,  D.  J.  Anderson  closed  the  same  by  executing  and  deliver- 
ing to  appellant  the  note  sued  on.  The  note  stipulated  to  pay  interest 
at  the  rate  of  10  percent  per  annum  from  its  date,  and  in  addition  there- 
to, 10  percent  of  the  amount  of  its  principal  sum  and  the  interest,  as 
attorneys'  fees,  if  placed  with  an  attorney  for  collection,  or  sued  on. 
This  .note  waa  made  without  the  knowledge  or  consent  of  the  appellee 
S.  L.  Anderson. 

Several  assignments  of  error  with  accompanying  propositions  have 
been  presented  by  appellant,  but  it  is  deemed  unnecessary  to  discuss 
them  in  detail.  The  controlling  question  arising  upon  the  record  is: 
Did  the  execution  and  delivery  of  the  note  sued  on,  closing  up  D.  J. 
Anderson's  account  with  appellant,  extending  the  time  of  the  payment 
thereof  and  providing  for  an  increased  rate  of  interest  and  the  payment 
of  attorneys'  fees,  have  the  effect  to  release  and  discharge  the  deed  of 
trust  sought  to  be  foreclosed,  as  to  Mrs.  S.  L.  Anderson's  interest  in 
the  land  therein  described  ?  We  think  this  question  must  be  answered  in 
the  affirmative.  Upon  the  execution  and  delivery  of  the  deed  of  trust 
in  question  by  Mrs.  Anderson  her  interest  in  the  property  therein  de- 
scribed became  surety  for  D.  J.  Anderson's  debt  as  provided  by  said 
deed  of  trust,  and  liable  for  its  payment.  The  continuance  of  this  re- 
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sponsibility  for  Anderson's  (lel)t,  however,  was  dependent  upon  a  strict 
adherence  on  appellant's  part  to  the  very  terms  of  the  contract  made. 
Any  binding  agreement  between  appellant  and  the  said  D.  J.  Anderson, 
varying  in  an  essential  particular  the  original  contract,  would  discharge 
Mrs.  Anderson's  property.  The  principle  governing  in  the  case  of  a 
personal  surety  seems  to  be  applicable  to  cases  of  this  character.  Judge 
Stayton,  in  Ryan  v.  Morton,  66  Texas,  260,  in  which  the  rights  of  such 
surety  were  involved,  said:  "It  is  well  settled  that  the  liability  of  a 
surety  can  not  be  extended  beyond  the  terms  of  the  contract  out  of 
which  his  obligation  arises.  If  the  contract  be  altered  without  his  con- 
sent, whether  he  sustains  injury  or  the  contract  be  to  his  advantage,  it 
ceases  to  be  his  contract,  and  with  that  ceases  his  obligation.'' 

Mrs.  Anderson's  property  stood  in  the  relation  of  surety  for  the  pay- 
ment of  her  son's  indebtedness  to  appellant,  although  she  had  not  become 
personally  responsible  for  the  same.  That  there  was  a  material  change 
in  the  contract  between  appellant  and  D.  J.  Anderson,  there  can  be  no 
question.  The  debt  for  the  payment  of  which  Mr*.  Anderson  pledged 
her  land  was  originally  in  the  form  of  an  open  account.  This  account 
bore  interest  at  the  rate  of  6  percent  per  annum,  and  there  was  no 
agreement  to  pay  any  amount  as  attorneys'  fees.  By  the  terms  of  the 
note  sued  on  the  time  of  payment  was  extended  for  four  days,  including 
the  days  of  grace,  the  interest  increased  to  10  percent  per  annum  and 
the  additional  promise  made  to  pay  10  percent  of  the  amount  of  the  note 
and  interest,  as  attorneys'  fees,  in  the  event  the  note  was  sued  on,  or 
placed  in  the  hands  of  an  attorney  for  collection.  The  promise  to  pay 
an  increased  rate  of  interest,  etc.,  was  sufficient  consideration  to  support 
the  agreement  to  extend  the  pajinent  and  make  the  new  contract  binding. 
Mrs.  Anderson  never  assented  to  this  contract.  It  is  materially  different 
from  the  one  existing  at  the  time  the  deed  of  trust  was  given.  It  en- 
larges the  debt  for  which,  her  property  became  surety  and  imposes  an 
obligation  not  assumed  by  the  terms  of  the  original  undertaking.  She 
did  not  pledge  her  property  as  security  for  the  performance  of  this 
contract  by  her  son,  and  it  can  not  be  held  bound  therefor.  Westbrook 
V.  Belton  Nat.  Bank,  97  Texas,  246,  8  Texas  Ct.  Eep.,  913;  Ryan  v. 
Morton,  65  Texas,  260;  Gardner  v.  Watson,  76  Texas,  25;  Lane  v. 
Scott,  57  Texas,  367. 

The  contention  of  counsel  for  appellant  in  argument,  that  the  execu- 
tion by  D.  J.  Anderson  of  the  note  sued  on  is  expressly  authorized  by 
the  terms  of  the  deed  of  trust,  is  not  supported,  in  our  opinion,  by  the 
language  of  that  instrument.  The  language  relied  upon,  as  we  understand 
it,  is  as  follows:  ^This  instrument  is  made  and  executed  also  for  the 
purpose  of  securing  the  Casey-Swasey  Company  for  any  advances  they 
may  make  or  credits  they  may  extend  the  said  D.  J.  Anderson  upon  open 
account  or  accounts,  as  he,  the  said  D.  J.  Anderson,  may  contract  with 
them,  during  the  years  1900  and  1901,  as  shown  by  their  books."  The 
words,  "as  he,  the  said  D.  J.  Anderson,  may  contract  with  them,"  refer 
unquestionably  to  "open  account  or  accounts,"  as  shown  by  appellant's 
books,  and  are  an  express  limitation  of  the  security  to  that  character  of' 
debt.  The  language  is  not  ambiguous  and  open  to  construction.  It 
is  an  unequivocal  restriction  of  the  pledge  of  Mrs.  Anderson's  property 
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to  the  payment  of  advances  nuidc^and  credits  extended  to  D.  J.  Anderson 
upon  open  account  or  accounts  during  the  years  1900  and  1901,  as  shall 
be  shown  by  its  books ;  and  no  warrant,  we  think,  can  be  found  therein 
to  justify  the  claim  that  D.  J.  Anderson  was  authorized  without  the 
consent  of  Mrs.  Anderson  to  make  any  character  of  contract  with  regard 
to  such  advances  and  credits,  without  incurring  a  forfeiture  of  release 
of  the  security  given  by  her. 

Nor  do  we  think  the  execution  and  delivery  of  the  note  in  question, 
when  considered  with  reference  to  well  known  commercial  usages,  and 
in  the  light  of  the  facts  and  circumstances  surrounding  its  execution,  and 
the  purposes  for  which  it  was  made,  was  impliedly  authorized  by  the 
terms  of  the  deed  of  trust.  As  said,  the  language  of  the  instrument  is 
unambiguous.  Nothing  is  left  to  intendment.  The  intention  of  the 
parties  is  made  clear,  and  we  know  of  no  commercial  usage  or  custom 
that  would  give  a  meaning  to  the  language  employed,  other  than  its 
ordinary  signification  imports. 

Appellant's  third  assignment  of  error  is  as  follows :  *'The  plaintifiPs 
itemized  account,  as  shown  by  its  books,  against  D*  J.  Anderson  for 
the  sum  of  $3002.75,  being  in  evidence,  the  court  erred  in  not  holding 
that  the  property  of  Mrs.  Anderson  was  bound  for  its  payment,  and 
subjecting  it  to  the  payment  of  said  amount.'*  The  contention,  as  we 
understand  it,  under  this  assignment,  is  that  inasmuch  as  the  account 
against  D.  J.  Anderson,  as  shown  by  appellant's  books,  was  proven  to  be 
correct  and  admitted  in  evidence,  and  the  trial  court  found  that  the 
note  sued  on  had  not  been  accepted  as  a  payment  of  said  account,  judg- 
ment should  have  been  rendered  on  the  account  and  the  deed  of  trust 
foreclosed  as  to  Mrs.  Anderson,  notwithstanding  the  novation  of  the 
contract. 

The  rule  seems  to  be  well  established  that  when  a  debtor  executes  his 
note  for  an  existing  debt,  the  right  of  action  upon  the  original  con- 
sideration is  suspended  until  the  note  becomes  due,  and  if  it  is  not  paid 
at  that  time  the  creditor  may  elect  to  sue  either  upon  the  original  ac- 
count or  indebtedness,  or  upon  the  note,  provided  the  note  was  not  ac- 
cepted in  payment  of  the  preexisting  debt.  Otto  v.  Half  &  Bro.,  89 
Texas,  390,  and  authorities  there  cited.  The  application  of  this  rule 
can  not  be  made  in  the  present  case  for  the  reason  that  the  pleadings 
will  not  warrant  it.  Appellant  elected  to  sue  on  the  note  and  asked  a 
foreclosure  of  the  deed  of  trust  upon  the  theory  that  the  payment  of 
the  note  was  secured  thereby.  It  is  distinctly  a  suit  on  the  note,  and  not 
on  the  account.  Upon  the  coming  in  of  Mrs.  Anderson's  answer,  there 
was  no  amendment  seeking  to  recover  on  the  account,  as  was  done  in  the 
case  of  Otto  v.  Half  &  Bro.,  supra,  and  no  other  proper  judgment,  in 
our  opinion,  than  the  one  entered  by  the  trial  court  could  have  been 
rendered.  The  judgment  of  the  court  below  is  therefore  in  all  things 
afiSrmed. 

Affirmed. 
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W,  K.  Sullivan  v.  First  National  Bank  op  Flatonia. 

Decided  November  21,  1904. 

1. — ^AAdaTit  by  Telephone. 

AfBdayit  required  in  judicial  proceedings  must  be  made  by  one  personally 
appearing  before  the  officer  attesting  it,  and  can  not  be  sworn  to  over  the 
telephone. 

8. — Same— Gontinnanee. 

An  application  for  continuance  on  account  of  the  absence  of  a  witness 
which  purported  to  be  sworn  to  by  a  party  to  the  suit  who,  being  sick  and 
unable  to  attend,  was  called  to  the  telephone  by  the  clerk  and  made  affidavit 
to  the  statements  as  read  to  him  and  authorized  his  attorney  to  sign  his  name, 
was  not  legally  verified  and  was  properly  refused. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before  Hon. 
L.  W.  Moore. 

Duncan,  Walters  &  Lane,  for  appellant. 

Brown  &  Lane,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
bank  against  the  appellant,  Sullivan,  to  recover  upon  two  promissory 
notes  executed  by  him  aggregating  the  sum  of  $5644.05.  In  addition 
to  this  sum,  together  with  interest  and  attomey^s  fee,  judgment  was 
sought  for  $1550.40,  the  aggregate  amount  paid  out  by  the  bank  to  keep 
alive  three  insurance  policies  on  the  life  of  Sullivan  which  had  been 
assigned  to  the  bank  as  collateral  security  for  the  notes.  This  latter 
sum  was  alleged  to  have  been  paid  by  the  bank  at  the  instance  and  re- 

Suest  of  Sullivan  and  it  was  agreed  it  should  be  charged  to  him.  Sullivan 
oes  not  question  his  liability  on  the  notes,  but  resists  the  demand  for 
the  money  paid  out  by  the  bank  as  premiums  on  the  policies  of  insurance. 

A  trial  before  the  court  resulted  in  a  judgment  for  the  bank  for  its 
entire  demand.  Sullivan  has  appealed  and  assails  the  judgment  upon 
two  grounds:  (1)  because  the  facts  do  not  support  the  judgment  for  the 
premiums;  and  (2)  because  the  court  erred  in  overruling  defendant's 
motion  for  continuance. 

We  overrule  the  first  point  without  discussion.  The  facts  are  ample 
to  sustain  the  judgment. 

The  second  objection  arises  upon  the  following  facts :  On  the  day  the 
cause  was  last  called  for  trial  the  defendant  Sullivan  was  sick  at  his 
home  about  twenty  miles  from  the  courthouse.  He  was,  however,  rep- 
resented by  attorneys  who  announced  not  ready  for  trial  and  presented 
for  the  consideration  of  the  court  an  application  for  continuance,  in 
which  it  was  alleged  that  one  McCommon,  the  former  president  of  the 
bank,  was  a  witness  on  account  of  whose  absence  defendant  could  not 
safely  go  to  trial.  He  had  been  duly  served  with  process  which  he  had 
not  theretofore  disobeyed.  The  materiality  of  his  testimony  was  dis- 
closed. The  plaintiff's  illness  and  absence  were  not  stated  as  a  ground  for 
continuance,  and  the  body  of  the  application  showed  it  was  made  by  tele- 
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phone,  affiant's  name  being  signed  by  his  attorney.  This  application  con- 
tained the  following  jurat  or  certificate  by  the  clerk  of  the  court: 
**Swom  to  and  subscribed  before  me  this  24th  day  of  December,  1903, 
by  calling  defendant  W.  K.  Sullivan  to  the  telephone  and  asking  him 
whether  the  contents  of  the  foregoing  application  for  continuance  which 
I  had  heard  read  to  him  over  the  phone  by  J.  F.  Wolters  were  true,  to 
which  he  under  oath  answered  in  the  affirmative  and  stated  he  had 
authorized  his  attorney  to  sign  his  name  for  him.*' 

The  court  refused  to  consider  the  application  on  the  ground  that  it 
could  not  be  properly  sworn  to  over  the  telephone.  Counsel  for  Sulli- 
van excepted  but  made  no  further  effort  to  procure  a  continuance  of  the 
cause. 

Upon  the  trial  it  was  shown  by  definite  testimony  that  the  premiums 
were  paid  by  the  bank  in  the  pursuance  of  an  agreement  with  Sullivan 
to  that  effect  and  judgment  was  rendered  accordingly.  It  is  clear  the 
judgment  should  stand  unless  the  court  erred  in  declining  to  consider 
the  application  for  continuance.  The  statute  requires  that  it  should 
be  sworn  to.    Rev.  Stat.,  art.  1276. 

The  affidavit  need  not  be  made  by  the  party  to  the  litigation  in  whose 
behalf  it  is  to  be  offered,  but  may  be  made  by  his  agent  or  attorney  having 
knowledge  of  the  facts.  Doll  v.  Mundine,  84  Texas,  316.  An  attorney 
may  make  it  upon  information  if  he  discloses  the  source  and  character 
of  his  information. 

It  thus  appears  that  the  application  by  which  a  continuance  may  be 
procured  has  not  been  hedged  about  with  difficulties,  but  its  preparation 
rendered  easy  even  in  the  absence  of  the  party  most  concerned.  But  it 
must  nevertheless  be  sworn  to,  and  this  brings  us  to  inquire  into  the 
formalities  which  must  attend  the  achninistration  of  an  oath. 

It  is  necessary  to  the  validity  of  every  oath  or  affirmation  not  alone 
that  it  shall  be  binding  upon  the  conscience  of  the  affiant,  but  that  it  be 
made  under  the  pains  and  penalties  of  perjury.  The  man  without  a 
conscience  may  make  a  valid  affidavit,  but  that  it  be  made  under  cir- 
cumstances which  subject  the  affiant  to  the  pains  and  penalties  of  per- 
jury in  case  the  statements  sworn  to  are  false  in  a  sine  qua  non. 

We  think,  therefore,  the  law  requires  the  affiant  to  be  in  the  personal 
presence  of  the  officer  administering  the  oath.  Not  to  the  end  that  the 
officer  may  know  him  to  be  the  person  he  represents  himself  to  be,  for 
it  is  not  required  that  the  affiant  be  identified  or  introduced  or  be  per- 
sonally known  to  the  officer ;  but  to  the  end  that  he  be  certainly  identified 
as  the  person  who  actually  took  the  oath.  Oaths  and  affirmations 
according  to  the  statute  authorizing  smi  governing  them  are  taken 
before  the  officer  authorized  to  administer  them.  Rev.  Stat.,  art.  7, 
subdivs.  1,  2,  3. 

It  thus  appears  that  the  Legislature  had  in  mind  the  meaning  and 
history  of  an  oath.  In  former  times  and  especially  in  other  states  and 
countries  certain  forms  were  required  which  involved  the  presence  of 
the  affiant  before  the  officer.  Raising  the  right  hand,  touching  the 
Bible,  the  Pentateuch  or  the  Koran,  and  all  of  the  other  forms  by  which 
it  was  sought  to  bind  the  conscience  of  affiant,  contemplated  his  presence 
before  the  officer. 
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Article  3  of  the  Revised  Statutes  requires  that  the  oath  shall  be  ad- 
ministered in  the  mode  most  binding  upon  the  conscience  of  the  in- 
dividual taking  the  same,  which  of  itself  would  in  many  cases  necessi- 
tate the  presence  of  the  affiant. 

It  is  said  in  21  American  and  English -Encyclopedia  of  Law,  page  747, 
"To  make  the  falsity  of  an  oath  perjury,  it  must  be  taken  in  the  presence 
of  an  officer  authorized  to  administer  iV  The  language  was  quoted 
from  O'Reilly  v.  The  People,  86  N.  Y.,  154,  in  which  the  case  of  Case 
V.  The  People,  76  N.  Y.,  242,  is  reviewed,  and  in  each  it  is  ruled  that 
an  oath  can  be  taken  only  in  the  presence  of  the  officer.  In  the  latter 
case  it  was  held  that  if  one  wrote  and  signed  an  affidavit,  the  language 
of  which  recited  the  taking  of  the  oath,  and  sent  "it  to  a  notary  for  his 
certificate,  who  duly  certified  it  had  been  sworn  to,  such  facts  would  not 
support  a  conviction  for  perjury. 

These  authorities  are  of  course  not  necessarily  decisive  of  the  point 
presented  here,  and  we  have  been  able  to  find  no  case  in  point.  How- 
ever, we  can  safely  say  that  the  affidavit  in  question  was  not  made  in 
the  presence  of  or  before  the  clerk  who  certified  it.  At  the  most  he 
could  say  that  a  man  twenty  miles  away  whose  voice  he  recognized  had 
stated  over  the  telephone  that  he  authorized  his  signature  to  a  writing 
which  he  had  heard  read,  and  had  stated  over  the  telephone  that  he 
swore  the  contents  were  true.  But  it  is  answered  the  statute  does  not 
expressly  require  the  actual  presence  of  the  affiant,  and  it  is  enough 
that  the  clerk  and  the  attorney  recognized  his  voice.  This  brings  us  to 
a  further  consideration  of  the  question  with  relation  to  a  possible  prose- 
cution for  perjury.  In  such  a  prosecution  there  must  be  established 
beyond  a  reasonable  doubt  the  fact  that  an  oath  had  been  legally  made, 
that  the  matter  sworn  to  was  false  in  fact,  and  that  the  defendant  in 
the  prosecution  was  the  one  who  made  the  oath. 

Now  it  may  be  true  that  one  can  be  certainly  identified  by  the  sound 
of  his  voice,  but  that  is  not  enough  for  the  purposes  of  the  rule  in  such 
a  case.  It  may  be  true  that  the  officer  when  he  takes  the  affidavit  of 
one  well  known  to  him  might  recognize  his  voice  over  the  telephone  and 
therefrom  be  able  to  testify  that  he  took  the  oath  and  made  the  affidavit 
in  issue.  But  it  must  be  borne  in  mind  that  the  law  does  not  require 
the  clerk  or  notary  to  be  acquainted  with  one  who  becomes  an  affiant 
before  them.  A  stranger  may  appear,  sign  an  affidavit,  and  demand 
that  the  officer  swear  him  and  affix  his  jurat.  In  that  case  the  officer 
certifies  and  can  swear  to  no  more  than  that  the  man  who  affixed  the 
name  to  the  affidavit  swore  to  its  truth.  The  name  he  signed  may  have 
been  fictitious,  but  the  individual  swore  to  it  as  the  clerk  or  notary  cer- 
tified, and  he  would  be  subject  under  that  name  or  his  true  one  to  a 
prosecution  for  perjury. 

Now  if  the  contention  of  appellant  is  sound  the  rule  must  be  laid 
down  broadly,  and  whoever  might  demand  the  official  jurat  by  his  per- 
sonal presence  might  alsb^  demand  it  over  the  telephone.  Had  it  not 
so  happened  in  this  case  that  the  clerk  was  acquainted  with  Sullivan 
and  identified  him  by  his  voice,  he  could  have  done  no  more  than  certify 
that  a  man  whom  he  did  not  know,  but  who  represented  himself  to  be 
Sullivan,  authorized  the  name  of  Sullivan  to  be  signed  to  the  affidavit 
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and  swore  its  contents  were  true.    The  clerk  could  not  possibly  identify 
him  as  the  one  making  the  affidavit  if  the  question  should  afterwards 
arise.    In  a  prosecution  for  perjury  such  testimony  on  the  part  of  the 
_  derk  would  not  even  raise  an  issue  against  the  unknown  affiant. 

So  we  hold  that  not  only  is  the  personal  presence  of  the  affiant  re- 
quired to  the  end  that  by  appropriate  form  and  ceremony  his  conscience 
may  be  bound,  but-  that  it  is  required  also  to  the  end  that  the  officer 
may  see  and  know  that  the  man  who  signs  also  swears.  No  modern 
business  necessity  requires  the  broadening  of  these  rules.  To  allow  the 
contention  of  appellant  would  be  to  open  a  broad  door  for  fraud  and 
imposition  and  hold  out  to  the  perpetrators  a  tempting  chance  for  im- 
munity from  discovery  and  identification. 

No  error  being  f oimd,  the  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 


Houston^  East  &  West  Texas  Ry.  Co.  v.  George  C.  Ollis. 

Decided  November  21,  1904. 

Id— Ballroad— Injury  to  Child  Playing:  on  Cart— Negrlisrence. 

Where  children  habitually  played  in  and  about  a  switchyard  and  the  cars 
left  standing  therein,  with  the  knowledge  i&nd  acquiescence  of  the  employes  of 
the  railway  company,  and  a  child  was  thrown  to  the  ground  and  run  over  by 
reason  of  a  car  being  run  with  unusual  speed  against  a  string  of  cars  upon  one 
of  which  the  child  had  climbed,  and  it  appeared  that  the  switch  crew  was  one 
man  short  and  that  no  care  was  exercised  to  discover  the  presence  of  the  children 
about  and  on  the  cars,  there  was  such  negligence  as  rendered  the  company  liable 
for  the  injury.     Following  Ollis  v.  Railway,  31  Texas  Civ.  App.,  601. 

8.— Assignment  of  Error— Xnltifarionsnets. 

An  assignment  of  error  will  be  disregarded  which  is  multifarious  and  fails 
to  specify  only  a  single  ground  or  ruling,  as  required  by  the  statute. 

3.^-Continnancfr— Absent  Witness. 

It  was  not  error  to  refuse  a  continuance  to  obtain  the  testimony  of  a  wit^ 
ness  where  the  matters  to  which  the  witness  would  testify  were  shown  by  other 
witnesses  and  could  not  in  any  event  have  affected  the  result. 

4.— Bailroads— Negligenoe  in  Xoying  Cars— Snbstanoe  of  Issne. 

Where  plaintiff  alleged  that  defendant's  employes,  in  making  a  flying  switch, 
ran  moving  cars  against  the  one  on  which  he  was  when  injured,  evidence  merely 
that  the  running  cars  were  run  against  the  other  one,  without  showing  the 
manner  in  which  it  was  done,  was  sufficient  to  sustain  a  recovery,  the  substance 
of  the  issue  as  to  negligence  in  moving  the  cars  having  been  proved. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Baker,  Bolts,  Parker  &  Garwood  and  Andrews,  Ball  &  Streetman,  for 
appellant. — 1.  PlaintiflE  was  a  trespasser  upon  defendants  premises  and 
cars,  and  his  presence  thereon  was  not  known  to  defendant,  or  its  em- 
ployes, and  could  not  have  been  reasonably  anticipated,  and  defendant 
owed  him  no  duty  to  discover  his  presence  at  the  time  and  place  of  the 
accident.  Railway  Co.  v.  Crum,  25  S.  W.  Rep.,  1129;  Flores  v.  Rail- 
way Co.,  66  S.  W.  Rep.,  709;  Railway  Co.  v.  Morgan,  92  Texas,  98; 
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Simonton  v.  Electric  Light  Company,  4  Texas  Ct.  Rep.,  686;  Dobbins 
V.  Railway  Co.,  91  Texas,  60;  Barney  v.  Railway  Co.,  28  S.  W.,  1009; 
Railway  Co.  v.  Womack,  84  Ala.,  160. 

2.  When  the  plaintiff,  as  a  matter  of  description,  alleges  that  an 
injury  was  caused  by  certain  cars  being  moved  against  ceriain  standing' 
cars  by  the  flying  switch,  or  kicking  process,  and  there  is  evidence  show- 
ing, or  tending  to  show,  that  the  cars  were  not  moved  by  either  of  such 
methods,  it  is  error  for  the  court  to  instruct  the  jury  to  find  for  the 
plaintiff  whether  the  cars  were  moved  by  either  of  such  methods  or  not, 
because  such  descriptive  allegations  are  material,  and  proof  of  such  alle- 
gations is  in  such  case  essential  to  a  recovery.  The  case  must  be  proved 
as  alleged:  Railway  Co.  v.  Younger,  29  S.  W.  Rep.,  949;  Wallace  v. 
Railway  Co.,  42  S.  W.  Rep.,  866. 

Charge  singling  out  particular  facts,  and  telling  the  jury  that  failure 
to  prove  same  is  immaterial,  is  on  weight  of  evidence.  City  of  Dallas 
V.  Beeman,  66  S.  W.  Rep.,  762 ;  Railway  Co.  v.  Long,  74  S.  W.  Rep.,  69 ; 
Nabours  v.  McCord,  76  S.  W.  Rep.,  827;  Watkins  v.  Cates,  69  S.  W. 
Rep.,  1123. 

3.  It  was  error  for  the  court  to  charge  that  it  was  the  absolute  duty 
of  defendant  to  keep  a  lookout  for  children  under  the  circumstances 
stated  in  this  instruction,  or  to  use  any  care  to  discover  them.  It  should 
have  been  submitted  as  a  question  of  fact  for  the  jury  whether,  under 
all  the  circumstances,  including  the  manner  in  which  the  cars  were 
moved,  or  to  be  moved,  a  person  of  ordinary  prudence  would  have  kept 
a  lookout.  Lee  v.  Railway  Co.,  89  Texas,  588 ;  G.,  H.  &  S.  A.  Ry.  Co. 
V.  English,  69  S.  W.  Rep.,  626;  Garza  v.  Railway  Co.,  41  S.  W.  Rep., 
173. 

John  (?.  Tod  and  Ewing  &  Ring,  for  appellee. — 1.  The  assignments 
are  plainly  invalid  as  multifarious,  being  in  manifest  violation  of  the 
statute  and  rules  requiring  each  assignment  to  specify  a  distinct  and 
single  ground  or  ruling.  Cammack  v.  Rogers,  96  Texas,  457,  661, 
s.  c.  (Texas  Civ.  App.),  73  S.  W.  Rep.,  946;  G.,  H.  &  S.  A.  Ry. 
Co.  V.  Foles,  77  S.  W.  Rep.,  236;  Cochran  v.  Siegfried,  76  S.  W.  Rep., 
642;  Chimene  v.  Baker,  75  S.  W.  Rep.,  330;  Baum  v.  Corsicana  Nat. 
Bank,  76  S.  W.  Rep.,  863;  H.  &  T.  C.  R.  R.  Co.  v.  DeBerry,  78  S.  W. 
Rep.,  737;  Stevens  v.  Germania  Life  Ins.  Co.,  62  S.  W.  Rep.,  824. 

2.  The  claim  that  the  duty  of  care  imposed  was  not  owing  to  plain- 
tiff on  account  of  his  being  a  trespasser  does  not  meet  his  case,  since 
upon  the  facts  appearing  and  submitted,  though  he  took  the  premises 
as  he  found  them,  the  duty  was  upon  the  defendant  to  abstain  from  injury 
to  him  by  positive  acts  of  negligence  on  its  part.  Tex.  &  Pac.  Ry.  Co.  v. 
Watkins,  88  Texas,  26,  s.  c,  29  S.  W.  Rep.,  232,  234;  Gulf,  C.  &  S. 
Fe  Ry.  Co.  v.  Smith,  87  Texas,  348,  367,  s.  c,  28  S.  W.  Rep.,  620,  521 : 
St.  Louis  &  S.  W.  Ry.  Co.  v.  Abemathy,  68  S.  W.  Rep.,  639,  540; 
Texas  &  Pac.  Ry.  Co.  v.  Phillips,  37  S.  W.  Rep.,  620;  Law  v.  M.  K. 
&  T.  Ry.  Co.  of  Texas,  4  Tex.  Ct.  Rep.,  562,  555,  s.  c,  67  S.  W.  Rep., 
1026,  1028;  Kroeger  v.  Railway  Co.,  69  S.  W.  Rep.,  809,  811;  St.  L.  & 
T.  Ry.  Co.  V.  Crosnoe,  72  Texas,  79,  83-86 ;  I.  &  G.  N.  Ry.  Co.  v.  Lee, 
34  S.  W.  Rep.,  161;  s.  c,  89  Texas,  583;  Pomponio  v.  N.  Y.,  etc.,  Ry. 
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Co.  (Conn.),  34  Atl.  Rep.,  492 ;  Byme  v.  N.  Y.,  etc.,  R.  R.  Co.,  104  N.  Y. 
362;  8.  c,  10  N.  E.  Rep.,  539;  Barry  v.  Railway  Co.,  92  N.  Y.,  289. 

4.  The  substance  of  the  issue  was  merely  that  the  cars  were  struck 
as  the  result  of  one  or  more  of  the  alleged  negligent  acts  or  omissions, 
the  striking  being  in  no  sense  essentially  descriptive  or  part  of  the  act 
of  negligence  upon  which  recovery  was  had,  and  the  court  in  so  charging 
simply  declared  the  rule  of  law  directly  applicable  to  the  facts.  Int. 
&  G.  N.  Ry.  Co.  V.  Dyer,  76  Texas,  156,  160-161 ;  Hicks  v.  Railway  Co., 
96  Texas,  356,  357-358;  Texas  &  N.  0.  Ry.  Co.  v.  Lee,  S.  W.  Rep.,  343, 
345,  348,  349. 

GARRETT,  Chief  Justice.— This  suit  was  brought  in  the  District 
Court  of  Harris  County  by  George  C.  Ollis,  his  father  next  friend,  to 
recover  damages  of  the  Houston,  East  &  West  Texas  Railway  Company 
for  personal  injuries  suffered  by  the  plaintiff  by  the  alleged  negligence 
of  the  defendant.  The  plaintiff  was  a  child  about  six  years  of  age  and 
was  hurt  while  playing  in  the  switchyards  of  the  defendant  in  the  sub- 
urbs of  Houston.  He  was  in  the  act  of  descending  from  a  box  car  when 
it  was  struck  and  moved  by  another  car  run  against  it  by  a  locomotive 
and  he  was  thrown  down  and  run  over  by  the  wheels  of  the  car.  The  pe- 
tition alleged  as  specific  acts  of  negligence  that  the  defendant  admitted 
children  of  immature  years  to  play  upon  the  premises  and  cars  without 
using  ordinary  care  to  keep  them  away  from  them ;  causing  moving  cars 
to  run  against  the  stationary  cars  without  warning  and  without  having 
some  one  in  control  of  the  cars;  failing  to  maintain  a  lookout  and  to 
have  someone  upon  the  moving  cars  to  discover  plaintiff's  presence  on  the 
cars  and  tracks  and  thereby  avoid  injuring  him.  The  defendant  pleaded 
a  general  denial  and  contributory  negligence  upon  the  part  of  the  child 
in  going  on  the  premises  and  standing  cars,  when  the  cars  were  being 
continually  handled  in  the  making  up  and  despatch  of  trains.  The 
cause  was  submitted  to  the  jury  upon  the  questions  of  negligence  of  the 
defendant  in  causing  the  moving  cars  to  be  run  against  the  standing  cars 
upon  one  of  which  the  plaintiff  was,  without  warning  and  without  having 
someone  in  control  of  the  cars,  and  in  failing  to  maintain  a  lookout  to 
discover  plaintiff^s  presence.  The  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $5,000.  This  is  the  second  appeal  of 
this  case.  The  first  was  a  judgment  in  favor  of  the  defendant  upon  a 
general  demurrer  to  the  petition,  which  was  reversed  by  this  court,  as 
will  appear" in  Ollis  v.  Houston,  East  &  West  Texas  Ry.  Co.,  31  Texas 
Civ.  App.,  601,  73  S.  W.  Rep.,  30. 

The  accident  from  which  the  injuries  resulted  in  this  case  happened 
January  4, 1901,  in  the  switchyards  of  the  defendant  which  it  maintained 
just  outside  of  the  limits  of  the  city  of  Houston,  in  a  thickly  settled 
and  populous  neighborhood  where  there  were  numerous  children.  Cars, 
chiefly  empty  ones,  were  usually  on  the  tracks,  and  alongside  of  them 
were  sand  piles.  Both  sides  of  the  switchyards  were  fenced  by  a  wire 
fence,  but  it  was  down  in  places,  and  the  wires  were  wide  enough  apart 
to  admit  the  entrance  not  only  of  children  but  of  cattle.  The  children 
of  the  neighborhood  commonly  used  these  switchyards  as  a  playground, 
playing  on  the  sand  piles  along  the  tracks  and  in,  on  and  about  the 
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cars,  and  had  been  habitually  doing  so  for  at  least  several  months.  The 
use  of  the  premises  by  the  children  as  a  playground  was  known  to  the 
defendant's  agents  and  employes  in  charge  and  was  permitted  without 
objection  on  their  part  and  was  so  acquiesced  in  by  them  that  it  became 
the  custom  for  the  children  to  assemble  on  the  premises  for  amusement 
at  all  hours  of  the  day.  The  plaintiff  would  have  been  six  years  of  age 
on  February  22  following  the  date  of  the  accident.  He  was  a  bright  and 
intelligent  child  for  his  age.  On  the  day  that  he  was  hurt  he  went  with 
two  older  boys  into  the  switchyards  and  was  playing  about  the  empty  cars, 
gathering  empty  soda  bottles  and  eating  scattered  wheat.  The  three  boys 
went  on  top  of  a  car,  and  in  getting  oil  the  other  two  boys  went  down  the 
ladder  ahead  of  the  plaintiff  and  had  reached  the  ground,  but  while  the 
plaintiff  was  in  the  act  of  descending,  with  his  body  partially  above  the 
top  of  the  car,  it  was  suddenly  and  violently  moved  and  he  was  thrown 
down  and  the  car  passed  over  his  right  arm,  cutting  it  off.  The  car  from 
which  the  plaintiff  fell  was  one  of  a  string  of  30  or  35  standing  or 
"dead"  cars,  15  or  20  of  which  stood  on  the  end  towards  town  from  the 
plaintiff  and  15  of  them  beyond  him  farthest  from  town.  The  blow 
which  struck  the  cars  came  from  the  end  towards  town  and  was  so  violent 
as  to  move  the  car  on  which  the  plaintiff  was  about  10  feet.  There  was 
no  warning  of  any  sort  given  of  the  intention  to  move  the  cars.  No 
train  hands  or  employes  of  the  defendant  were  about  there  at  the  time 
and  none  came  to  see  whether  boys  were  playing  there  or  came  there 
after  the  plaintiff  fell.  The  boys  did  not  know  how  the  cars  were  struck, 
whether  by  flying  switch,  kicking  or  otherwise.  The  testimony  showed 
that  the  cars  which  struck  the  onfe  on  which  plaintiff  was  must  have 
been  moving  at  the  rate  of  20  miles  an  hour  to  move  it  10  feet  as  was 
done,  which  was  an  unusual  and  unnecessary  rate  of  speed  in  the  conduct 
of  the  business;  that  there  was  a  man  short  in  the  switching  crew  and 
that  no  care  was  exercised  to  discover  the  presence  of  the  boys.  The 
plaintiff  had  been  forbidden  by  his  parents  from  going  into  the  switch- 
yards, and  his  mother  repeatedly  warned  him  of  the  danger  in  doing  so. 
This  was  the  first  time  that  he  had  gone  in  there,  and  he  was  drawn  by 
the  presence  of  older  boys.  We  approve  the  finding  of  the  jury  that  the 
plaintiff  was  injured  by  the  negligence  of  the  defendant,  without  con- 
tributory negligence  on  his  part,  and  sustained  damages  to  the  amount 
awarded. 

The  first  and  third  assignments  of  error  are  objected  to  by  the  appellee 
as  multifarious,  being  in  violation  of  the  statute  and  rulfes  requiring 
each  assignment  to  specify  a  distinct  and  single  ground  or  ruling.  The 
objection  aj)pears  to  be  well  taken ;  but  our  conclusion  is  that  the  facts 
sustain  the  law  as  stated  on  the  former  appeal,  which  is  adhered  to,  and 
that  the  first  assignment  can  not  be  sustained.  The  third  assignment  is 
disregarded  as  not  in  accordance  with  the  rules. 

There  was  no  error  in  refusing  the  motion  for  a  continuance  on  ac- 
count of  the  absence  of  the  witness  Nora  Young.  The  evidence  pro- 
posed to  be  shown  by  her  was  shown  in  substance  by  the  plaintiff  and  his 
mother,  and  could  not  in  any  event  have  affected  the  result,  to  say  noth- 
ing of  other  reasons  urged  by  the  plaintiff  in  support  of  the  ruling.    The 
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testimony  of  Monroe  Aehworth,  as  shown  by  the  fourth  assignment  of 
error,  was  admissible  under  the  pleadings. 

There  is  no  merit  in  the  fifth,  sixth,  seventh  and  eighth  assignments 
of  error.  These  complain  of  the  admission  of  evidence  as  to  the  habit 
of  children  playing  upon  or  riding  upon  moving  cars  of  the  defendant 
and  the  refusal  of  a  special  instruction  to  disregard  such  evidence.  The 
evidence  was  admissible  under  the  pleadings  of  the  plaintiff  to  show  that 
the  children  made  a  playground  of  the  switchyards,  and  the  acquiescence 
of  the  defendant's  employes  therein;  and  there  was  also  other  evidence 
of  the  same  character  from  other  witnesses  admitted  without  objection. 

By  the  ninth,  tenth  and  eleventh  assignments  of  error,  based  on  the 
general  charge  of  the  court,  a  special  instruction  given  at  the  request  of 
the  plaintiff  and  an  instruction  requested  by  the  defendant  and  refused, 
the  defendant  urges  the  insuflBciency  of  the  evidence  to  support  the 
allegation  that  the  defendant's  employes  and  agents  ran  the  moving  cars 
against  the  standing  car  by  flying  switch  or  kicking  the  cars,  the  evidence 
having  shown  only  that  the  moving  cars  were  run  against  the  standing 
car  without  showing  the  manner  in  which  it  was  done,  and  not  having 
shown  that  it  was  done  in  the  manner  alleged.  The  issue  was  the  strik- 
ing of  the  standing  car  that  the  plaintiff  was  on  with  moving  cars  at- 
tached to  an  engine,  and  not  the  manner  in  which  it  was  done.  It  is 
sufficient  that  the  substance  of  the  issue  be  proved,  and  not  every  un- 
necessary and  immaterial  detail.  Hicks  v.  Bailway  Co.,  96  Texas,  355. 
The  case  was  tried  in  accordance  with  the  laws  as  announced  on  the 
former  appeal,  and  it  is  believed  to  be  a  correct  rule  of  care  exacted  of 
railways  towards  persons  using  their  premises  with  their  knowledge  and 
acquiescence.  At  least  it  is  the  rule  holding  in  this  State,  as  admitted 
by  the  defendant.  The  remaining  assignments  of  error  do  not  present 
any  questions  that  require  consideration.    The  judgment  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


George  E.  Neal  v.  Galveston,  Harbisbubo  &  San  Antonio 
Bailway  Company. 

Decided  November  21,  1904. 

1.— &iile  of  Court— Assignments  of  Erroz^Propoiltions. 

Under  rule  30  for  Courts  of  Civil  Appeals  it  is  permissible,  although  not 
commendable,  to  copy  all  the  assignments  of  error  into  the  brief  one  after  the 
other,  no  matter  how  many  subje^s  they  may  relate  to,  and  follow  them  with 
propositions,  but  in  such  case  each  proposition  must  refer  to  the  particular 
assignment  upon  which  it  is  based,  and  a  proposition  referring  as  its  basis  to 
all  the  assignments  will  not  be  considered. 

2.— Same— Briefs— Amendment. 

Where  a  motion  attacking  an  appellant's  brief  for  want  of  conformity  with 

rules  of  court  has  been  filed,  together  with  a  brief  of  appellee  in  a  Court  of 

Civil  Appeals,  a  motion  to  amend,  except  in  the  matter  of  citation  of  additional 

authorities,  will  not  be  granted  unless  it  appears  that  it  will  not  involye  in- 

.  justice  or  inconvenience  to  the  opposite  party. 
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Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Onion  &  Henry,  for  appellant. 

Baker,  Botts,  Parker  &  Garwood  and  Newton  &  Ward,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellant 
against  appellee  to  recover  damages  alleged  to  have  accrued  by  reason  of 
personal  injuries  inflicted  on  appellant  while  attempting  to  board  a 
passenger  train  at  Kingsbury,  Texas.  Trial  was  had  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  appellee. 

The  following  assignments  of  error  are  grouped  in  the  brief: 

*Tirst  assignment  of  error:  The  court  erred  in  giving  special  re- 
quested charge  number  4  by  defendant,  as  follows:  Tlaintiff  alleges 
in  his  petition  that  defendant  company  refused  to  check  said  parcels  as 
baggage  by  reason  of  which  he  was  compelled  by  defendant  company 
to  himself  place  said  parcels  or  boxes  on  its  cars.  You  are  instructed 
that  said  parcels  or  boxes  were  not  such  baggage  as  defendant  was  re- 
quired to  check,  and  therefore  you  will  not  consider  such  allegation  in 
arriving  at  a  verdict;'  because  same  was  a  practical  instruction  to  find 
for  defendant,  and  the  allegation  was  a  legal  and  material  one  as  tend- 
ing to  show  the  reason  for  plaintiff  loading  his  parcels  on  said  train 
and  also  for  his  delay  in  boarding  same,  and  said  charge  is  on  the 
weight  of  evidence. 

'^Second  assignment  of  error:  The  court  erred  in  giving  special 
charge  number  6,  requested  by  defendant,  as  follows:  'Defendant  re- 
quests the  court  to  charge  the  jury :  The  plaintiflP  alleges  in  his  petition 
that  defendant  company  was  guilty  of  negligence  in  not  stopping  its 
train  at  Kingsbury  a  sufScient  length  of  time,  said  stop  not  being  more 
than  thirty  seconds,  and  that  this  was  not  a  suflBcient  time  for  plaintiff 
to  load  his  parcels  and  board  the  train.  You  are  instructed  that  the 
parcels  or  boxes  which  he  loaded  on  defendant's  baggage  car,  was  not 
baggage  within  the  meaning  of  the  law  or  the  rule  of  the  company, 
and  defendant  was  not  required  to  carry  same  on  its  passenger  train 
unless  sent  by  express  or  checked  as  baggage.  And  you  are  further 
instructed  that  it  was  not  the  defendant's  duty  to  hold  said  passenger 
train  to  allow  plaintiflE  time  to  load  said  parcels  or  boxes  on  said  bag- 
gage car;'  because  the  same  is  not  the  law  of  the  case,  misstates  the 
law,  and  because  defendant  company  under  all  the  circumstances  owed 
plaintiff,  as  a  passenger,  the  duty  of  waiting  for  him  a  reasonable  period 
of  time  while  he  loaded  his  parcels  on  the  train. 

"Third  assignment  of  error :  The  court  erred  in  giving  special  charge 
number  6  asked  by  defendant,  and  special  charge  number  1  asked  by 
plaintiff,  for  the  reason  that  they  are  in  direct  conflict  with  each  other 
as  propositions  of  law,  and  because  same  were  confusing  and  misleading 
to  the  jury. 

"Fourth  assignment  of  error:  The  court  erred  in  charging  the  jury 
in  special  charge  number  4,  asked  by  defendant,  'That  said  parcels  or 
boxes  were  not  such  baggage  as  defendant  ^as  required  to  check,  and 
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therefore  you  will  not  consider  such  allegation  in  arriving  at  a  verdict.' 
And  in  charging  the  jury  in  special  charge  number  6,  asked  by  de- 
fendant, that,  *You  are  instructed  that  the  parcels  or  boxes  which  he 
loaded  on  defendants  baggage  car  was  not  baggage  within  the  meaning 
of  the  law  or  the  rules  of  the  company,'  for  the  following  reasons: 
First,  because  said  charges' do  not  present  the  law  of  the  case,  and  sec- 
ond, because  the  same  matter  is  presented  in  the  main  charge  of  the 
court,  and  in  special  charges  numbers  4  and  6,  thereby  giving  the  issue 
presented  undue  prominence." 

Immediately  after  the  assignments  the  following  propositions  are 
found  in  the  brief : 

"First  proposition  under  first,  second,  third  and  fourth  assigned  er- 
rors: Appellant  being  at  the  time  a  passenger  on  appellee's  train,  and 
following  the  instructions  of  the  agents  and  employes  of  appellee  com- 
pany in  loading  his  baggage  or  parcels  on  the  train,  appellee  owed  him 
the  duty  as  a  passenger  to  wait  a  reasonable  length  of  time  for  him  to 
load  his  baggage  and  board  the  train  as  a  passenger. 

"Second  proposition  under  first,  second,  third  and  fourth  assigned 
errors :  Appellee  owing  appellant  the  duty  to  wait  for  him  a  reasonable 
length  of  time  to  load  his  baggage  and  take  passage  on  its  train,  it  was 
error  for  the  court  to  give  special  charge  number  4  to  the  effect  that 
the  jury  should  not  consider  the  allegation  in  plaintiff's  petition  that 
defendant  refused  to  check  the  baggage  of  appellant,  and  compelled  him 
to  himself  load  his  parcels  on  the  train. 

'Third  proposition  under  first,  second,  third  and  fourth  assigned 
errors :  Where  a  charge  is  on  the  weight  of  evidence,  a  cause  should  be 
reversed. 

"Fourth  proposition  under  first,  second,  third  and  fourth  assigned 
errors:  The  court  erred  in  giving  special  charge  number  6  at  the  in- 
stance of  appellee,  instructing  the  jury  that  'It  was  not  the  defendant's 
duty  to  hold  said  passenger  train  to  allow  plaintiff  to  load  said  par- 
cels or  boxes  on  said  baggage  car.^ 

"Fifth  proposition  under  first,  second,  third  and  fourth  assigned  er- 
rors :  The  court  erred  in  giving  special  charge  number  6  at  the  instance 
of  defendant,  and  special  charge  number  1  at  the  instance  of  plaintiff, 
for  the  reason  that  said  charges  are  in  direct  conflict  with  each  other 
as  propositions  of  law,  and  because  same  were  confusing  and  misleading 
to  the  jury. 

"Sixth  proposition  under  first,  second,  third  and  fourth  assigned  er- 
rors :  Where  an  issue  is  presented  in  several  portions  of  the  charge  and 
thereby  given  undue  prominence,  the  cause  should  be  reversed  on  ap- 
peal" 

The  foregoing  comprise  all  the  assignments  of  error  and  propositions 
thereunder.  The  assignments  of  error  are  on  subjects  not  germane  to 
each  other,  and  when  grouped  as  they  are  should  have  their  subjects 
separated  by  propositions  relating  back  to  the  particular  assignment  to 
which  the  proposition  is  applicable.  This  has  not  been  done,  but  each 
proposition  is  made  to  relate  to  the  subject  matter  of  all  four  assign- 
ments of  error.  There  is  but  one  statement  under  all  the  assignments 
of  error.    An  analysis  of  the  assignments  of  error  shows  that  the  first  re- 
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lates  to  error  in  giving  a  special  charge;  the  second  to  error  in  giving 
another  special  charge;  the  third  relates  to  giving  two  special  charges^ 
one  asked  by  appellant  and  the  other  by  appellee;  and  the  fourth  re- 
lates to  giving  yet  another  special  charge  requested  by  appellant  and  one 
asked  by  appellee.  Under  the  four  assignments  this  court  is  asked  to 
decide  that,  appellant  being  a  passenger,  appellee  owed  him  the  duty 
to  wait  a  reasonable  length  of  time  for  him  to  load  his  baggage  and 
board  the  train ;  that  where  a  charge  is  on  the  weight  of  evidence  a  cause 
should  be  reversed;  that  it  was  error  to  charge  that  a  railroad  train 
should  not  be  held  to  allow  a  passenger  time  to  load  parcels,  not  bag- 
gage, on  a  baggage  car;  that  the  charges  are  conflicting  and  confusing 
to  the  jury  and  that,  "where  an  issue  is  presented  in  several  portions 
of  the  charge  and  thereby  given  undue  prominence,  the  cause  should  be 
reversed  on  appeal.'* 

In  rule  30  for  Courts  of  Civil  Appeals  it  is  prescribed  that  the  assign- 
ments of  error  shall  be  copied  in  the  brief  and  that  "each  point  under 
each  assignment  shall  be  stated^as  a  proposition  unless  the  assignment 
itself  may  sufficiently  disclose  the  point,  in  which  event  it  shall  be  suflS- 
cient  to  copy  the  assignment.'* 

Under  this  rule  when  assignments  of  error  relate  to.  the  same  subject 
they  may  be 'grouped  and  propositions  under  them  would  be  considered, 
and  it  is  permissible,  although  not  commendable,  to  copy  all  the  assign- 
ments of  error  into  the  brief  one  after  the  other,  no  matter  how  many 
subjects  they  may  relate  to,  but  in  such  case  each  proposition  must  refer 
to  the  assignment  of  error  upon  which  it  is  based,  and  a  proposition  re- 
ferring as  its  basis  to  all  the  assignments  of  error  will  not  be  consid- 
ered. HalflP  V.  Goldfrank,  49  S.  W.  Rep.,  1095;  W.  U.  Tel.  Co.  v. 
Bryson,  25  Texas  Civ.  App.,  74,  61  S.  W.  Rep.,  648;  Abemathy  v. 
Southern  Rock  Co.,  62  S.  W.  Rep.,  786;  Wells  v.  Houston,  29  Texas 
Civ.  App.,  619,  69  S.  W.  Rep.,  183. 

A  motion  to  amend  the  brief  was  filed  at  time  of  submission  of  this 
cause  and  must  be  overruled.  If,  after  a  motion  attacking  a  brief  for 
want  of  conformity  to  the  rules  has  been  filed  together  with  a  brief  of 
the  appellee,  an  amendment  should  be  granted  that  would  cure  the  de- 
fective brief,  the  rules  would  become  nugatory.  There  is  but  one  amend- 
ment of  the  brief  to  which  an  appellant  is  entitled  as  a  matter  of  right, 
and  that  is  in  regard  to  citing  additional  authorities.  "So  other  amend- 
ment is  permitted  unless  it  appears  that  it  will  not  involve  injustice  or 
inconvenience  to  the  other  party.  Rule  38  for  Courts  of  Civil  Appeals ; 
Peck  V.  Peck,  83  S.  W.  Rep.,  257. 

The  brief  being  in  such  condition  that  it  can  not  be  considered  by 
this  court,  and  there  being  no  error  apparent  of  record,  the  judgment 
will  be  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

Counsel  for  appellee  have  never  at  any  time  agreed  that  appellant 
might  have  leave  to  file  briefs.  It  is  true  they  have  not  complained  of 
the  injustice  or  inconvenience  that  would  result  to  them  if  appellant 
was  allowed  to  cover  the  defects  of  his  brief  which  had  been  pointed  out 
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by  the  brief  of  appellee,  but  there  was  no  time  nor  occasion  to  complain 
until  the  court  had  granted  appellant  leave  to  file  another  brief.  Ap- 
pellant admits  that  he  has  not  complied  with  the  rules  of  the  court  in 
the  preparation  of  his  brief,  but  the  complaint  is  that  the  court  enforced 
the  rule.  It  is  assumed  that  it  would  not  inconvenience  appellee  to  file 
another  brief,  although  it  had  filed  a  brief  setting  forth  the  total  fail- 
ure upon  the  part  of  appellant  to  comply  with  the  rules  in  the  prepara- 
tion of  his  brief.  It  is  no  injustice  to  deprive  it  of  its  right  of  being 
heard  on  the  case  as  presented  by  appellant,  but  the  court  should  set 
aside  the  rules  made  by  the  Supreme  Court  of  Texas  for  its  governance, 
set  aside  the  brief  of  appellee  and  allow  another  brief  to  be  filed  without 
any  excuse  or  reason  being  given  for  the  violation  of  the  rule.  Even  in 
the  voluminous  motion  for  rehearing  not  one  word  is  uttered  in  excuse 
for  the  failure  to  follow  the  rules  in  the  preparation  of  the  brief,  and 
no  reason  given  why  this  court  should  make  a  precedent  for  setting  aside 
the  rules. 

The  motion  is  overruled.  Overruled. 

Writ  of  error  refused. 


E.  B.  Fletcher  v.  R.  B.  Underhill. 

Decided  November  23,  1004. 

Snit  on  Aooount— Contract  by  Letters— Pnrohate  Price— Evidenoe. 

In  a  suit  on  account  for  the  purchase  price  of  an  article,  the  sale  of  which 
was  contracted  for  in  writing  by  an  interchange  of  letters,  the  terms  of  the 
letters,  being  plain  and  unmistakable,  must  control  as  to  the  contract  price,  and 
what  defendant  may  have  thought   is  no  defense. 

Error  from  the  County  Court  of  Jefferson.  Tried  below  before  Hon. 
D.  P.  Wheat. 

T.  N.  Hill,  for  plaintiff  in  error. 

No  briefs  for  defendant  in  error. 

QABBETT,  Chief  Justice.— E.  E.  Fletcher  brought  this  suit  against 
B.  B.  Underbill  in  the  County  Court  of  Jefferson  County  on  account  for 
one  marble  base  and  marble  coping  for  a  cemetery  lot,  the  items  amount- 
ing to  $266.50.  The  coping  was  charged  in  gross  at  $250,  but  the  de- 
fendant claimed  that  the  plaintiff  had  quoted  it  to  him  at  $2.50  per 
cubic  foot,  which  would  have  amounted  to  not  more  than  $145.62^2-  A 
trial  was  had  without  a  jury  and  resulted  in  a  judgment  sustaining  the 
defendants  contention.  The  plaintiff  resided  in  Vermont  and  the  de- 
fendant was  a  resident  of  Beaumont,  Texas.  The  marble  was  ordered 
and  contracted  for  in  writing  by  an  interchange  of  letters  between  the 
defendant  and  the  plaintiff.  These  letters  showed  plainly  that  the  cop- 
ing was  quoted  at  the  sum  of  $250  in  full.  The  defendant  contended 
that  he  understood  that  the  price  was  $2.50  per  cubic  foot;  but  the 
letters  must  control,  and  what  the  defendant  may  have  understood  is 
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no  defense  in  face  of  their  plain  language.  The  judgment  of  the  court 
below  will  be  reversed  and  judgment  will  be  here  rendered  in  favor  of 
the  plaintiff  for  the  full  amount  of  the  account  sued  on^  with  interest. 

Reversed  and  rendered. 


J.  L.  HcCuTCHEON  v.  Malin  &  Bbowdsh  et  al. 

Decided  November  23,  1904. 

1.— Ejectment— Pleading— DamaiTM. 

A  petition  setting  up  actual  damages  for  plaintiffs  wrongful  ejectment 
from  a  hotel,  in  the  sum  of  $71  paid  in  advance  for  a  room  therein,  and  ex- 
emplary damages  for  the  humiliation  and  injury  to  plaintiff's  feelings  and 
reputation  resulting  from  the  ejectment  in  the  presence  of  other  guests  in  a 
sum  sufficient  to  bring  the  action  within  the  jurisdiction  of  the  County  Court, 
was  not  subject  to  general  demurrer. 

2.— Same— Damages. 

Humiliation,  loss  of  standing  and  loss  of  credit  resulting  from  such  eject- 
ment in  the  presence  of  other  guests  are  not  elements  of  actual  damages. 

Appeal  from  the  County  Court  of  Harris.  Tried  below  before  Hon. 
Blake  Dupree. 

Byers  &  Byers,  for  appellant 

James  P.  Masterson,  for  appellees. 

GARBETT,  Chief  Justice. — This  suit  was  brought  in  the  County 
Court  of  Harris  County  by  J.  L.  McCutcheon  against  Malin  &  Browder 
to  recover  damages  for  ejection  from  a  room  in  a  hotel  conducted  by  the 
defendants  which  the  plaintiff  alleged  he  had  engaged  from  them  as  a 
guest.  A  demurrer  by  the  defendants  to  the  plaintiff's  petition  as  fail- 
ing to  show  jurisdiction  in  the  County  Court  was  sustained  by  the  court 
and  the  suit  was  dismissed.  This  is  the  second  appeal.  The  first  ap- 
peal was  decided  November  3,  1903.  Malin  &  Browder  v.  McCutcheon, 
8  Texas  Ct.  Rep.,  367.  After  the  case  had  been  remanded  for  another 
trial  the  plaintiff  filed  an  amended  petition  to  which  the  demurrer  was 
sustained.  The  petition  alleged  that  on  March  20,  1902,  the  plaintiff 
was  in  possession  of  a  room  in  the  Hotel  Logan,  a  public  hotel  of  which 
the  defendants  were  proprietors,  using  and  occupying  the  same  with  his 
personal  effects  as  a  guest  of  the  hotel,  and  that  plaintiff  had  paid  for 
the  use  of  the  room  and  was  entitled  to  the  possession  thereof  for  seventy- 
one  days  thereafter.  That  on  said  date,  during  the  casual  absence  of  the 
plaintiff  from  the  room,  the  defendants  locked  and  barred  the  door  and 
entrance  thereto,  and  when  the  plaintiff  sought  to  enter,  forcibly  ejected 
him  therefrom;  and  again  on  March  27,  1902,  again  barred  him  from 
entrance  thereto  and  with  force  prevented  him  from  entering  it  and 
from  access  to  his  effects  therein,  and  demanded  of  him  the  payment  of 
$7  and  of  $1  before  they  would  permit  him  to  enter  his  said  room ;  that 
plaintiff  paid  said  sums  under  protest  in  order  to  obtain  an  entrance  to 
his  room  and  get  possession  of  his  property  therein ;  that  the  defendants 
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denied  to  the  plaintiff  that  he  had  paid  for  the  room  for  seventy-one  days 
in  advance^  and  demanded  that  he  should  pay  $1  a  day  in  advance  there- 
for, and  refused  to  allow  him  to  reenter  unless  he  paid  them  said  sum 
in  advance;  that  thereupon  the  plaintiff  removed  his  personal 
effects  from  said  room  and  moved  to  another  hotel,  where  he  secured  a 
J  room  at  $1  a  day  for  seventy-one  days.  There  was  also  a  count  for  exem- 
plary damages  for  said  acts  done  in  the  presence  of  other  guest&  of  said  ho- 
tel without  just  cause  and  in  utter  disregard  of  plaintiff^s  rights,  feelings, 
and  reputation,  and  done  wilfully,  maliciously,  and  with  intent  to  op- 
press, vex,  and  harass  plaintiff  in  a  manner  calculated  to  humiliate  and 
mortify  him  and  bring  him  into  bad  repute  in  the  community,  and  that 
said  acts  were  malicious  and  oppressive.  The  plaintiff  prayed  for  actual 
damages  $!^50  and  for  exemplary  damages  $500. 

There  is  a  distinction  between  the  allegations  of  the  petition  on  the 
former  appeal  and  the  present.  In  the  former  petition  plaintiff  set  out 
no  item  of  action  for  actual  damages  following  the  exclusion  from  his 
room,  but  alleged  that,  because  it  was  done  in  the  presence  of  others,  he 
sustained  humiliation,  loss  of  standing,  and  loss  of  credit  in  the  sum  of 
$400 — ^matter  that  was  clearly  not  elements  of  actual  damage.  After  the 
ease  went  back,  the  petition  was  amended  so  as  to  show  that  the  damages 
were  sustained  on  account  of  the  ejection  from  the  room.  It  was  shown 
that  $71  damages  was  sustained  for  the  actual  deprivation  of  the  use, 
but  there  were  further  damages  alleged  for  the  ejection  and  trouble  of 
moving  and  other  inconveniences,  all  of  which  was  laid  at  a  sum  within 
the  jurisdiction  of  the  County  Court.  Even  if  the  amount  of  actual 
damages  shown  had  not  exceeded  the  sum  of  $71,  the  exemplary  damages 
averred  were  correctly  laid  at  a  sufficient  sum  to  bring  it  within  the  juris- 
diction. For  the  error  of  the  court  below  in  sustaining  the  demurrer,  the 
judgment  will  be  reversed  and  the  case  remanded. 

Reversed  and  remanded. 


Hekby  Lewis  v.  Commercial  National  Bake:. 

Decided  November  23,  1004. 

Cheok—lhiplioate— Liability  of  Indorser— Laches— Presentment. 

The  indoTBement  of  a  duplicate  check  creates  no  new  liability  on  the  part 
of  the  indorser  different  from  the  original,  and  having  been  dischaiged  from 
liability  on  the  original  by  lachee  as  to  presentment  he  can  not  be  hdd  on  the 
duplicate. 

Appeal  from  the  County  Court  of  Nacogdoches.    Tried  below  before 
Hon.  Robert  Berger. 

Oeorge  E.  Oatling,  for  appellant. 
No  briefs  for  appellee. 

GARRETT,  Chief  Justice. — This  suit  was  brought  in  the  County 
Court  of  Nacogdoches  County  by  the  Commercial  National  Bank  of 
Nacogdoches  against  the  San  Augustine  Brick  Company,  Henry  Lewis, 
Vol  XXXVII.  Civil— 16. 
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and  Mayer  &  Schmidt,  a  firm  composed  of  Abe  Mayer  and  John  Schmidt, 
to  recover  upon  a  duplicate  check  drawn  by  the  brick  company  upon 
the  First  National  Bank  of  San  Augustine  in  favor  of  the  said  Henry 
Lewis  and  by  the  said  Lewis  indorsed  to  Mayer  &  Schmidt  and  by  said 
Mayer  &  Schmidt  indorsed  to  the  plaintiff,  by  whom  the  original  check 
was  lost  before  presentment.  When  the  case  was  called  for  trial  the 
plaintiff  dismissed  as  to  Mayer  &  Schmidt,  and  on  submission  to  the 
court  without  a  jury  judgment  was  rendered  in  favor  of  the  plaintiff 
against  the  defendants  San  Augustine  Brick  Company  and  Henry  Lewis. 
The  defendant  Lewis  alone  has  appealed.  The  original  check  was  drawn 
on  December  2,  1902,  by  the  San  Augustine  Brick  Company  on  the 
First  National  Bank  of  San  Augustine  in  favor  of  Henry  Lewis  for  the 
sum  of  $500.  It  was  indorsed  by  Lewis  to  Mayer  &  Schmidt  and  by 
them  indorsed  to  the  plaintiff  to  be  collected  and  placed  to  their  credit 
The  plaintiff  lost  the  check  and  did  not  present  it  for  collection.  It 
did  hot  discover  the  loss  of  the  check  until  several  months  after  it  ac- 
quired it,  and  on  August  20,  1903,  it  applied  to  and  obtained  from  the 
brick  company  the  duplicate  sued  on.  The  duplicate  is  indorsed  by  the 
defendant  Lewis  but  is  not  indorsed  by  Mayer  &  Schmidt.  It  was 
presented  by  the  plaintiff  to  the  San  Augustine  bank  for  payment,  but 
payment  was  refused  for  the  want  of  funds  to  the  credit  of  the  drawer. 
The  brick  company  when  it  drew  the  check  had  funds  to  its  credit  with 
the  bank  more  than  enough  to  pay  the  check  and  had  sufficient  funds 
with  it  to  pay  the  sum  for  the  months  of  December,  1902,  and  January, 
1903,  after  which  it  withdrew  its  deposits  and  became  insolvent.  The 
indorsement  by  .Lewis  of  the  duplicate  check  did  not  change  his  relation 
to  the  original  or  create  any  liability  on  the  duplicate  different  from  the 
original.  The  use  of  the  word  "duplicate**  across  the  check  signified  that 
it  was  made  as  a  substitute  for  the  original  and  that  no  new  liability 
was  created  thereby.  Benton  v.  Martin,  40  N.  Y.,  345.  The  loss,  mis- 
laying or  destruction  of  the  bill  or  note  will  not  dispense  with  a  regular 
presentment  for  payment,  and  the  defendant  having  been  discharged 
from  liability  upon  the  original  by  laches  as  to  presentment,  the  plaintiff 
could  not  recover  on  the  duplicate.  4  Am.  &  Eng.  Ency.  of  Law,  468 ; 
Benton  v.  Martin,  supra.  The  judgment  of  the  court  below  will  be  re- 
versed and  judgment  will  be  here  rendered  for  the  defendant  Lewis. 

Reversed  and  rendered. 


N.  B.  Babclay  v.  H.  H.  Waller  et  al. 

Decided  November  23,  1904. 

Bale  of  Land— Power  of  Attorney— Execution  and  Loii. 

Evidence  held  to  establish  the  execution  and  loss  of  a  power  of  attorney 
authorizing  the  sale  of  land  involved  in  an  action  of  trespass  to  try  title,  upon 
which  plaintiff's  title  depends. 

Appeal  from  the  District  Court  of  Tyler.    Tried  below  before  Hon. 
W.  P.  Hicks. 

J.  A.  Mooney,  for  appellant. 
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Joe  W.  Thomas,  for  appellee. 

>^ 

GILL,  Associate  Justice. — Mrs.  P.  V.  McCarty  for  herself  and 
three  children  filed  this  suit  in  the  form  of  trespass  to  try  title  to  re- 
cover of  N.  B.  Barclay  160  acres  of  land.  Pending  the  suit  plaintiff 
married  H.  H.  Waller,  who  thereafter  was  made  a  party  plaintiff. 

The  defendant  answered  by  plea  of  not  guilty.  A  trial  to  the  court 
without  a  jury  resulted  in  a  judgment  for  plaintiffs  for  the  tract  of  land 
sued  for,  and  defendant  has  appealed. 

The  facts  are  that  the  plaintiffs  deraigned  title  to  the  land  through 
the.  following  conveyances :  1.  Patent  to  G.  W.  Anderson,  dated  August 
23,  1882.  2.  Power  of  attorney  from  Q.  W.  Anderson  and  wife,  dated 
September  16,  1873,  authorizing  W.  T.  Hyde  to  sell  and  convey  the  land. 
3.  Conveyance  by  Hyde  as  attorney  in  fact  for  the  Andersons  to  W.  R. 
McCarty,  dated  November  26,  1882. 

The  plaintiff  was  the  surviving  widow  of  McCarty  and  the  three 
children  are  the  fruit  of  her  marriage  to  him. 

The  title  of  plaintiffs  is  assailed  on  the  ground  that  they  failed  to 
connect  the  McCarty  title  with  Anderson's  by  failure  to  establish  the 
execution  and  loss  of  the  power  of  attorney.  Mrs.  McCarty  testified  she 
once  had  such  an  instrument  in  her  possession,  but  thinks  she  destroyed 
it  with  other  papers  which  she  regarded  as  of  no  value.  That  she  failed 
to  state  it  purported  to  be  signed  by  both  Anderson  and  his  wife  is  im- 
material in  view  of  the  other  testimony. 

Both  Anderson  and  his  wife  testified  in  the  case.  They  each  state 
they  gave  Hyde  a  power  of  attorney  authorizing  him  to  convey  the  land 
to  McCarty.  In  explanation  of  the  fact  that  Barclay  claims  through  a 
subsequent  deed  from  them,  they  state  that  he  represented  himself  to 
be  the  owner  of  the  McCarty  title  and  desired  a  deed  from  them  to 
cover  some  defect  therein.  That  they  executed  a  deed  at  Barclay's  re- 
quest, receiving  no  consideration  therefor.  Barclay  denies  this  and 
claims  to  have  paid  them  $50  for  it. 

We  do  not  deem  it  necessary  to  discuss  the  assignments  of  error  in 
detail.     They  are  without  merit. 

The  evidence  fully  sustains  the  judgment,  and  it  is  in  all  things 
affirmed. 

Affirmed. 


J.  B.  WATKms  V.  Susan  Hale  et  al. 

Decided  November  23,  1904. 

l.^fitateme]it  of  Facts— Time  of  Tiling. 

An  agreement  to  extend  the  time  for  filing  a  statement  of  facts  beyond 
Ihat  allowed  by  law,  if  same  could  be  extended  by  agreement,  did  not  author- 
ize the  approval  of  the  statement  of  facts  after  the  transcript  had  been  pre- 
pared and  filed  in  the  appellate  court. 

S.— Statement  of  Faots— ApprovaL 

The  mere  signing  of  a  statement  of  facts  by  the  judge  without  indicating 
whether  or  not  he  approves  it  does  not  constitute  an  approval  by  the  judge. 
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8.-4tatement  of  Facts— Error. 

Errors  allied  to  arise  upon  certain  facts  shown  by  the  testimony  can  not 
be  considered  when  the  statement  of  facts  has  beea  struck  out. 

Appeal  from  the  District  Court  of  Palls.  Tried  below  before  Hon. 
Sam  B.  Scott. 

J.  A.  Martin  and  E.  M,  Eddina,  for  appellant. 

Nat  Lewellyn  and  Z.  J.  Harlan,  for  appellee, 

KEY^  Associate  Justioe. — In  this  case  the  appellees  have  submitted 
a  motion  to  strike  out  and  hold  for  naught  what  purports  to  be  a  state- 
ment of  facts  in  the  transcript^  for  the  reason  that  the  same  is  not  ap- 
proved by  the  trial  judge. 

The  appellant's  counsel,  resisting  the  motion,  states  under  oath  "that 
the  January  term  of  the  District  Court  of  Palls  County  adjourned  on 
the  27th  day  of  February,  1904 ;  that  a  few  days  before  fte  adjournment 
of  said  court,  the  exact  length  of  time  is  not  now  remembered  by  affiant, 
the  Hon.  Sam  B.  Scott,  judge  of  said  court,  announced  to  the  members 
of  the  bar  that  he  expected  to  leave  the  State  soon  after  the  adjournment 
of  court,  and  be  absent  for  more  than  the  twenty  days  allowed  for  pre- 
paring the  statements  of  facts,  and  requested  counsel  who  had  statements 
to  prepare,  either  to  present  them  before  he  left  or  agree  among  them- 
selves that  he  might  sign  and  approve  them  upon  his  return  as  of  some 
date  within  the  time  aUowed  by  law;  that  the  said  Judge  Sam  B.  Scott 
did  then  and  does  now  reside  in  the  city  of  Waco  and  not  in  the  town 
of  Marlin  or  county  of  Palls,  and  immediately  after  the  adjournment 
of  said  term  of  court  the  said  judge  left  the  town  of  Marlin  for  his  home 
in  Waco,  and  at  the  time  said  statement  of  facts  was  agreed  upon  by 
counsel  for  appellee  and  appellant  in  said  cause,  it  was  unknown  to  the 
affiant  whether  or  not  said  judge  was  in  this  State,  and  it  was  then  and 
there  expressly  agreed  between  affiant  and  counsel  for  appellees  that  the 
said  statement  of  facts  might  be  filed  with  the  district  clerk,  and  be  pre- 
sented to  and  approved  by  said  Judge  Sam  B.  Scott  at  any  time  after 
his  return  to  the  State  for  his  approval  as  within  the  twen^  days  after 
adjournment  allowed  by  the  order  of  the  court  for  the  preparation  and 
approval  of  the  same.  That  upon  filing  said  statement  with  said  clerk, 
the  transcript  was  prepared  by  him  without  the  approval  of  the  judge 
having  been  written  thereon,  and  this  oversight  was  not  discovei^  or 
known  to  affiant  until  the  motion  to  strike  out  was  filed  in  this  court 
by  counsel  for  appellees  and  published  in  the  daily  papers;  that  there- 
upon affiant  presented  the  original  statement  of  facts  to  said  judge, 
Sam  B.  Scott,  for  his  approval,  and  in  the  presence  of  said  judge  asked 
Z.  I.  Harlan,  Esq.,  counsel  for  appellee,  if  it  was  not  true  that  at  the 
time  he  and  affiant  agreed  to  said  statement,  he,  the  said  Harlan,  then 
and  there  agreed  that  Judge  Scott  might  indorse  his  approval  of  the 
same  at  any  time  upon  his  return  to  the  State,  and  said  Harlan  admitted 
that  such  was  the  case;  and  the  said  Judge  Scott  thereupon  approved 
said  statement  of  facts,  in  accordance  with  the  agreement  of  counsel,  a 
certified  copy  of  which  approval  is  hereto  attached,  marked  exhibit  A, 
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and  made  a  part  of  this  motion,  and  at  the  same  time  said  judge  pre- 
pared and  gave  to  afiSant  a  certificate  of  his  absence  from  the  State>  which 
certificate  is  hereto  attached,  marked  exhibit  B,  and  made  a  part  of 
this  motion/* 

Exhibit  A,  referred  to  in  the  foregoing  as  the  approval  of  the  judge, 
reads  as  follows :  "This  statement  of  facts  filed  as  of  March  6,  1904, 
in  accordance  with  an  agreement  of  the  counsel  for  both  appellant  and 
appellees  at  the  time  the  above  statement  was  agreed  to  by  them.  Sam 
S.  Scott,  Judge/' 

The  appellees  demur  to  appellant's  answeir  to  the  motion,  and  contend 
that  it  shows  no  sufficient  reason  why  the  statement  of  facts  should  not 
be  stricken  from  the  record. 

It  has  been  repeatedly  held  that  the  approval  of  the  trial  judge  is 
essential  to  the  validity  of  a  statement  of  facts,  although  the  same  has 
been  agreed  to  by  the  parties.  Johnson  v.  Blount,  48  Texas,  3B ;  Witton 
V.  Poindexter,  25  Texas  Supp.,  378;  Western  U.  Tel.  Co.  v.  Walker,  26 
S.  W.  Bep.,  858.  In  Johnson  v.  Blount,  supra,  the  parties  attempted 
in  writing  to  waive  the  judge's  approval  of  a  statement  of  facts,  but  the 
Supreme  Court  held  that  such  waiver  could  not  be  made  and  declined  to 
consider  the  alleged  statement  of  facts.  The  statute  requiring  the  trial 
judge's  approval  of  the  statement  of  facts  contemplates  that  the  approval 
shall  be  made  before  the  statement  of  facts  is  filed ;  and  if  the  approval 
itself  can  not  be  waived,  we  doubt  if  the  time  of  approval  can  be  extended 
by  agreement  of  the  parties.  But  if  it  can  be  done,  we  are  of  opinion 
that  it  was  not  the  intention  of  the  parties  by  the  agreement  set  up  by 
the  appellant  to  authorize  the  approval  of  the  statement  of  facts  in  this 
case  after  the  trnnscript  had  been  prepared  and  filed  in  this  court.  We 
are  also  of  opinion*  that  the  indorsement  which  the  trial  judge  has  made 
on  the  statement  of  facts  in  the  court  below  since  the  transcript  was 
filed  in  this  court,  as  shown  by  exhibit  A,  attached  to  appellant's  answer 
to  the  motion,  does  not  constitute  an  approval  of  the  statement  of  facts. 
It  does  not  state  nor  intimate  that  the  judge  has  approved  the  statement 
of  facts.  The  motion  to  strike  out  and  hold  for  naught  the  statement 
of  facts  is  sustained. 

The  appellant's  brief  contains  but  two  assignments  of  error,  under 
which  but  one  question  is  presented  for  decision,  and  that  question  arises 
upon  certain  facts  alleged  to  have  been  shown  by  the  testimony.  There 
being  no  statement  of  facts  in  the  case,  of  course  we  can  not  sustain  the 
assignments  of  error ;  and  therefore  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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H.  &  E.  Kleinsmith  v.  H.  Kempnbb. 

Decided  November  23,  1904. 

1.— Attachment— Partnerihip. 

In  a  suit  Oj^ainst  U.  K.  and  R.  K.,  composing  the  firm  of  H.  k  R.  K.,  a 
writ  of  attachment  directed  against  the  property  of  H.  &  R.  K.  authorized  a 
levy  on  either  the  firm  property  or  the  individual  property  of  either  partner. 

2.— Right  to  Open  and  Conclude— Admlision  of  PlaintilTi  Came  of  Action. 

Where  defendants,  in  a  suit  for  money  loaned  and  commission  on  sale  of 
cotton,  having  plead  in  defense  damages  by  reason  of  plaintiff's  failure  to 
properly  care  for  the  cotton  and  to  sell  it  when  required,  admitted  plaintiff's 
cause  of  action  except  so  far  as  it  might  be  defeated  by  the  facts  set  up  in 
defendant's  answer,  for  the  purpose  of  obtaining  the  rif^ht  to  open  and  conclude, 
they  were  not  precluded  by  such  admission  from  making  proof  of  the  facts  so 
set  up  in  their  plea;  the  burden  was  not  upon  plaintiff  to  negative  such  facts 
in  order  to  entitle  him  to  recover  upon  the  cause  of  action  pleaded. 

3.— Attachment— Probable  Came— Sridence. 

On  the  issue  of  \e\y  of  attachment  without  probable  cause,  defendant  should 
have  been  allowed  to  prove  that  his  refusal  to  make  settlement  of  the  claim 
sued  on  was  for  the  reason  that  he  claimed  offsets  on  plaintiff's  demand. 

Appeal  from  the  District  Court  of  Caldwell.  Tried  below  before  Hon. 
L.  W.  Moore. 

McNeal  &  Ellis  and  Jos.  P.  Ellis,  for  appellant.— The  levy  of  a  writ 
of  attachment,  directed  against  the  property  of  a  firm  alone,  and  not 
against  that  of  the  individuals  comprising  the  firm,  is  void  and  fixes 
no  lien  when  made  upon  the  property  of  an  individual.  Cleveland  v. 
Spencer,  60  S.  W.  Rep.,  405;  Fiedler  v.  Blow,  1  Ohio  Dec.  (Reprint), 
245,  6  West  L.  J.,  405;  Winchester  v.  Pierson,  1  Ohio  Dec.  (Reprint), 
161,  3  West  L.  J.,  131. 

An  admission  in  the  language  of  Rule  31  of  district  and  county  courts 
does  not  preclude  the  party  making  such  admission  from  making  proof 
of  the  matters  alleged  in  his  plea  of  confession  and  avoidance  or  cross 
action.  Rule  31,  District  and  County  Courts;  Smith  v.  Traders  National 
Bank,  74  Texas,  541;  Mobile  F.  &  T.  Co.  v.  Boero,  55  S.  W,.,  361; 
Ramsey  v.  Thomas,  14  Texas  Civ.  App.,  1432. 

The  court  erred  in  refusing  to  permit  the  witness,  H.  Kleinsmith, 
to  explain  his  refusal  to  make  settlement  with  plaintiff,  which  testimony 
would  have  been  to  the  effect  that  he  claimed  the  offsets  described  in  his 
answer  and  plea  in  reconvention.  Houston,  E.  &  W.  T.  Ry.  Co.  v. 
Adams,  63  Texas,  200. 

P.  J.  Greenwood  and  A,  B.  Storey,  for  appellee. — Partnership  prop- 
erty, and  the  separate  or  individual  property  of  each  member  of  a  part- 
nership is  subject  to  seizure  and  sale  for  the  purpose  of  paying  partner- 
ship debts ;  and  writs  of  attachment  or  other  like  process  directed  against 
the  members  of  a  firm  and  partnership  to  secure  the  payment  of  a  firm 
debt,  can  be  legally  levied  on  the  property  of  the  firm,  or  upon  the 
property  of  the  individual  members  of  such  firm  and  partnership,  or 
both  firm  and  individual  property  can  be  seized  under  such  writ. 
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An  admission  by  defendants  in  the  language  of  Rule  31  of  district 
and  county  courts,  admits  every  fact  plaintiflE  would  be  required  to  prove 
in  order  to  establish  her  cause  of  action  and  recover  in  the  case,  and 
such  admission  precludes  the  party  making  the  same  from  introducing 
evidence  upon  any  point  entering  into  or  forming  a  basis  of  the  cause 
of  action  declared  on,  which  was  a  contract,  not  only  to  loan  money, 
but  to  ship  cotton,  to  sell  cotton  at  its  market  price,  to  insure  the  cotton 
and  to  settle  for  tiie  balance,  if  any.  Sanders  v.  Bridges,  67  Texas,  93, 
2  S.  W.  Rep.,  663 ;  Mutual  L.  Ins.  Co.  v.  Baker,  10  Texas  Civ.  App., 
515;  Mobile  P.  &  T.  Co.  v.  Boero,  55  S.  W.  Rep.,  361. 

The  court  did  not  err  in  refusing  to  permit  the  defendant,  Kleinsmith, 
to  explain  why  he  refused  to  pay  plaintiff's  claim.  It  was  immaterial 
to  any  issue  in  this  case. 

EIDSON,  Associate  Justice. — This  action  was  instituted  in  the 
court  below  by  Mrs.  Eliza  Kempner  as  survivor  in  the  community  estate 
of  herself  and  H.  Kempner,  deceased,  and  doing  business  in  the  city  and 
county  of  Galveston,  under  the  firm  name  and  style  of  H.  Kempner,  to 
recover  of  appellants  H.  &  R.  Kleinsmith  the  sum  of  $6937.32,  with 
interest  from  the  1st  day  of  January,  1902,  said  amount  being  alleged 
to  be  a  balance  due  appellee  on  account  of  money  loaned  appellants  and 
commissions  on  the  sale  of  cotton  shipped  to  appellee  by  appellants. '' 

On  the  day  of  the  institution  of  the  suit,  appellee  sued  out  a  writ  of 
attachment  against  the  property  of  appellants,  upon  the  alleged  ground 
that  they  had  disposed  of  their  property,  in  whole  or  in  part,  with  intent 
to  defraud  their  creditors.  The  writ  of  attachment  was  levied  upon  a 
certain  stock  of  goods  claimed  to  be  the  property  of  appellants ;  and  on 
certain  real  estate  as  the  property  of  R.  Kleinsmith  and  on  certain 
other  real  estate  as  the  property  of  H.  Kleinsmith. 

Appellant,  R.  Kliensmith,  adopted  the  answer  of  his  codefendant,  H. 
Kleinsmith,  except  as  to  damages  claimed  by  him  for  the.  alleged  wrong- 
ful suing  out  of  the  attachment;  and  further  answered  that  he  was  a 
married  man  and  the  head  of  a  family  and  owned  a  home  in  Luling 
which  was  exempt  from  execution,  and  which  had  been  levied  upon 
under  the  writ  of  attachment  in  this  cause,  and  alleged  that  same  was 
not  subject  thereto,  and  prayed  that  same  be  set  aside  to  him. 

Appellant  H.  Kleinsmith  answered  by  general  and  special  demurrers 
and  general  denial,  and  further  that  by  special  agreement  appellants 
shipped  from  Luling  to  appellee  in  Galveston,  in  the  latter  part  of  1900, 
and  early  part  of  1901,  614  bales  of  lint  cotton  in  good  order  and  con- 
dition, which  cotton  was  by  appellee  received  in  good  order;  and  that 
appellee  was  to  advance  to  appellants  $47  per  bale  on  said  cotton,  and 
hold  same  for  them,  and  to  store  and  keep  the  same  in  good  condition 
until  such  time  as  they  might  order  it  sold,  and  to  charge  6  percent 
on  the  money  advanced.  That,  from  time  to  time,  appellants  drew 
money  from  appellee  on  said  cotton;  that  appellee  failed  to  properly 
care  for  said  cotton  and  to  store  the  same,  but  permitted  it  to  be  exposed 
to  rain  and  to  waste  to  such  an  extent  that  it  lost  $2487,  which  was 
pleaded  as  an  offset  to  plaintiff^s  claim;  that  appellants  executed  two 
notes  for  $1250  each  to  appellee,  and  to  secure  the  same,  appellant,  H. 
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Kleinsmith,  delivered  to  appellee  certain  land  notes,  aggregating,  prin- 
cipal and  interest,  $1500;  that  on  January  1,  1902,  H.  &  R.  Kleinsmith 
by  mutual  consent  dissolved  the  partnership  between  them,  B.  Klein- 
smith  retiring  and  the  property  of  the  said  firm  became  the  property 
of  H.  Kleinsmith,  and  he  continued  said  mercantile  business  in  the 
storehouse,  the  property  of  said  H.  Kleinsmith,  which  house  and  lot 
was  the  business  homestead  of  said  H.  Kleinsmith;  that  said  business 
homestead  was  seized  under  said  writ  of  attachment,  and  said  appellant 
ousted  from  the  possession  thereof,  and  the  same  retained  and  held  by 
appellee  for  more  than  two  months.  Said  appellant,  H.  Kleinsmith, 
set  up  his  business  homestead  right  in  the  said  property,  alleging  that 
it  was  not  subject  to  atachment,  and  prayed  that  it  be  set  aside  to  him, 
and  for  the  rental  value  of  the  same  at  $75  per  month.  Said  appellant 
alleged  that  he  was  in  possession  of  the  stock  of  goods  and  was  the  owner 
thereof  at  the  time  of  the  levy  of  the  attachment  in  this  case  upon  same, 
and  that  the  grounds  set  up  by  appellee  for  attachment  in  her  affidavit 
were  false  and  untrue,  which  facts  were  known  by  appellee,  and  that 
said  attachment  was  issued  wrongfully  and  without  probable  cause,  and 
that  by  reason  of  the  wrongful  issuance  and  levy  of  said  attachment, 
and  the  seizure  of  the  exempt  property,  appellant  was  damaged  in  the 
sum  of  $10,000  actual  damages;  that  the  levy  was  excessive,  and  his 
damages  by  reason  thereof  was  $5,000.  And  further  that  said  attachment 
was  maliciously  sued  out  and  appellant's  credit  injured,  and  he  was 
thereby  damaged  in  the  sum  of  $35,000  exemplary  damages ;  and  further 
claimed  certain  personal  property  levied  on,  as  exempt. 

Appellee,  by  her  first  amended  supplemental  petition,  denied  the 
allegations  in  appellant's  answer  generally  and  specially,  and  alleged 
that  the  eight  notes  known  as  the  Essex-North  notes  were  deposited  with 
her  to  secure  any  debt  due  her  by  the  defendants ;  that  said  notes  were 
worthless  and  uncollectible,  on  account  of  a  prior  lien  in  favor  of  W.  W. 
Lipscomb  on  the  land  securing  said  notes,  which  prior  lien  was  largely 
in  excess  of  the  value  of  said  land ;  that  the  facts  stated  in  the  affidavit 
for  attachment  were  true,  and  specially  denied  that  said  attachment 
was  wrongfully  and  maliciously  sued  out  and  levied,  but  alleged  that 
the  writ  of  attachment  was  sued  out  on  the  legal  grounds  to  collect 
an  honest  debt,  and  for  no  other  purpose;  that  defendants  were  not 
prosperous  merchants,  but  had  been  in  failing  circumstances  for  several 
years;  that  the  dissolution  of  said  partnership  on  January  1,  1902,  by 
the  terms  of  which  H.  Kleinsmith  came  into  the  absolute  possession  and 
control  of  all  the  property  of  said  firm,  and  agreeing  to  pay  all  firm 
debts,  except  the  debt  due  appellee,  of  which  R.  Kleinsmith  was  to  pay 
one-half,  thereby  placing  it  beyond  the  power  of  said  R.  Kleinsmith  to 
make  said  payment,  and  placing  the  property,  money,  notes  and  ac- 
counts of  said  firm  beyond  his,  R.  Kleinsmith's  control  and  beyond  the 
reach  of  appellee,  was  and  is  a  fraud  on  appellee.  Appellee  also  in  said 
supplemental  petition  denied  that  she  negligently  handled  and  cared 
for  said  614  bales  of  lint  cotton  shipped  to  her  as  alleged,  or  that  the 
same  was  damaged  while  in  her  hands,  alleging  that  she  took  good  care 
of  said  cotton,  and  when  ordered  to  sell,  sold  the  same  at  its  full  market 
value  and  placed  the  same  as  a  credit  on  appellant's  account;  and  at- 
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tachee  to  said  supplemental  petition  a  full  itemized  account  of  all  moneys 
borrowed,  insurance,  storage  and  commission  charges  for  the  handling 
and  selling  of  said  614  bales  of  cotton,  giving  weights,  class,  price, 
charges  and  the  net  amount  of  all  of  it,  etc. 

A  motion  was  made  by  appellants  to  quash  the  attachment  and  sheriff's 
return,  which  motion  was  by  the  coiit  overruled.  After  issues  were 
joined  in  the  case,  and  before  the  trial  of  the  case  had  beg^,  appellants 
filed  an  admission  in  writing  of  plaintiff's  cause  of  action  under  the 
law  and  under  the  rule,  and  requested  the  right  to  open  and  conclude 
in  the  introduction  of  testimony  and  the  argument;  which  admission 
being  entered  of  record,  the  request  was  by  the  court  granted. 

Upon  a  trial  of  the  case  before  a  jury,  the  following  verdict  was  ren- 
dered :  **We  the  jury  find  in  the  case  of  H.  Kempner  v.  H.  &  R.  Klein- 
smith,  that  H.  Kempner  is  entitled  to  recover  from  H.  &  R.  Kleinsmith 
seven  thousand  seven  hundred  and  seventeen  and  77-100  dollars,  with 
interest  at  6  percent  per  annum  from  this  date,  and  all  costs  of  suit, 
less  credit  of  three  thousand  and  thirty-one  and  5-100  dollars  for  stock 
of  merchandise  sold  May  16,  1902,  and  bought  in  by  H.  Kempner.  We 
further  find  that  H.  Kleinsmith  is  entitled  to  one  hundred  and  twenty- 
five  no-100  dollars  for  rent  of  rock  storehouse  from  May  16,  1902,  to 
July  31,  1902.  We  further  find  that  all  property  as  levied  on  under 
the  writ  of  attachment  was  subject  to  said  writ  of  attachment,  except 
rock  storehouse  of  H.  Kleinsmith,  safe,  desk  and  chair  of  H.  Kleinsmith, 
and  the  dwelling  or  homestead  of  R.  Kleinsmith.  We  further  find  that 
H.  Kempner  shall  return  the  Essex-North  notes  or  proceeds  of  same 
to  H.  Kleinsmith  when  said  Kleinsmith  pays  all  amounts  due  said 
Kempner."  Upon  which  verdict  a  judgment  was  rendered  in  accord- 
ance therewith. 

Opinion. — The  first  assignment  of  error  complains  of  the  action  of 
the  court  in  overruling  defendant  H.  Kleinsmith's  motion  to  quash 
return  on  writ  of  attachment,  because  the  writ  of  attachment  issued  in 
this  cause  shows  that  the  officer  was  commanded  to  attach  the  property 
of  H.  &  R.  Kleinsmith,  and  the  return  thereon  shows  that  the  individual 
property  of  H.  Kleinsmith  was  attached. 

Appellants  contend  under  this  assignment,  that  the  writ  of  attach- 
ment was  directed  against  the  property  of  the  firm  alone,  and  not  against 
the  individuals  composing  the  firm,  and  that  it  would  not  authorize  a 
levy  upon  the  property  of  the  individual  members  of  the  firm,  and  if 
levied,  would  fix  no  lien  thereon.  The  suit  appears  to  be  brought 
against  H.  and  R.  Kleinsmith,  composing  the  firm  of  H.  &  R.  Klein- 
smith, and  the  writ  of  attachment  was  directed  against  the  property  of 
H.  &  R.  Kleinsmith.  We  think  the  writ  would  authorize  a  levy  upon 
either  the  firm  or  individual  property  of  H.  &  R.  Kleinsmith ;  and  there- 
fore overrule  this  assignment. 

Appellants'  second  assignment  of  error  contends  that  the  court  erred 
in  refusing  to  permit  defendant,  H.  Kleinsmith,  to  prove  by  himself  and 
others,  in  support  of  his  cross-action,  the  facts  sought  to  be  proven,  as 
shown  by  defendant's  bill  of  exception  number  1.  It  appears  from  the 
record  that  before  the  trial  of  the  cause  appellants  filed  and  had  entered 
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of  record  an  admission  that  plaintiff  had  a  good  cause  of  action,  except 
in  so  far  as  the  same  might  be  defeated,  in  whole  or  in  part,  by  the 
facts  of  their  (defendants')  answer  constituting  a  good  defense,  which 
may  be  established  in  the  trial  of  said  cause;  and  appellants  were  then 
permitted  by  the  court  to  open  and  conclude  in  the  introduction  of  the 
evidence  and  the  argument.  It  appears  by  appellants'  bill  of  exception 
number  1  that  upon  the  trial  of  the  cause  they  offered  to  prove  by  ap- 
pellant, H.  Kleinsmith,  the  following  facts : 

*'That  during  the  fall  of  1900  and  early  part  of  1901,  defendants 
shipped  to  plaintiff  in  good  order  and  condition  614  bales  of  lint  cotton, 
aggregating  in  weight  326,838  pounds,  which  cotton  was  received  by 
plaintiflf  in  Galveston  in  good  condition,  which  cotton  was  by  agreement 
[between]  plaintiff  and  defendants  shipped  to  plaintiff,  and  plaintiff 
agreed  with  defendants  and  promised  defendants  that  in  consideration 
of  the  sum  of  $1  per  bale  plaintiff  would  insure,  care  for  and  protect 
said  cotton  from  damage  by  exposure  to  the  weather  and  keep  the  same 
stored  in  good  warehouses  or  sheds,  all  the  expense  of  which  storage 
and  insurance  was  to  be  borne  by  defendants.  That  plaintiff  was  to 
hold  said  cotton  for  defendants  until  such  time  as  they  should  order 
the  same  sold,  and  when  so  ordered  they  were  to  sell  the  same.  That 
the  614  bales  of  cotton,  at  the  time  and  in  the  condition  the  same  was 
received  by  the  plaintiff  in  Galveston,  classed  4  or  6  points  above  mid- 
dling cotton.  That  plaintiff  failed  to  care  for  said  cotton  according 
to  contract,  and  failed  to  store  the  same  properly,  as  she  had  agreed 
and  obligated  herself  to  do,  but  negligently  permitted  the  same  to  be- 
come wet  and  to  rot  and  waste,  so  that  defendants  thereby  lost  5,000 
pounds  of  said  cotton.  That  on  the  20th  day  of  August,  1901,  the  said 
614  bales  of  cotton  were  worth  on  the  market  in  Galveston,  Texas,  9 
cents  per  pound,  and  defendants  on  said  day  and  date  instructed  and 
requested  plaintiff  to  sell  said  cotton,  but  plaintiff,  disregarding  her 
obligation  and  contract  with  defendants,  and  in  violation  of  the  same, 
failed  and  refused  to  obey  said*  instructions  to  sell  said  cotton.  That 
if  plaintiff  had  obeyed  said  instructions  said  cotton  would  have  brought 
9  cents  per  pound  on  said  date  in  Galveston.  That  defendants  protested 
against  plaintiff's  refusal  to  sell  said  cotton  at  said  time,  and  continued 
thereafter  to  protest  and  object  to  plaintiff's  course  with  reference  to 
said  cotton,  and  never  at  any  time  or  in  any  manner  ratified  or  agreed 
to  plaintiff's  conduct. 

"That  immediately  after  plaintiff  refused  to  comply  with  defendant's 
request  to  sell  said  cotton,  the  price  declined  and  was  never  thereafter, 
during  the  time  the  same  was  held  by  plaintiff  until  sold,  worth  9  cents 
per  pound.  That  when  plaintiff  sold  said  cotton  for  less  than  9  cents 
such  sale  was  over  the  protest  and  against  defendants'  instructions. 
That  the  difference  between  what  defendants  would  have  received  for 
their  cotton  if  same  had  been  sold  on  August  20,  1901,  and  what  said 
cotton  brought  when  sold  by  plaintiff  over  defendant's  protest,  was 
$1634.19;  that  defendants'  loss  on  the  6000  pounds,  which  on  account 
of  plaintiff's  breaches  of  her  contract  rotted  and  went  to  waste,  was 
$450." 

Appellants  contend  that  the  object  and  purpose  of  offering  said  testi- 
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mony  was  to  establish  the  matters  alleged  in  their  answer  in  confession 
and  avoidance  of  appellee's  cause  of  action;  that  while  they  admitted 
they  had  borrowed  the  money,  as  claimed  by  plaintiff,  and  agreed  to 
pay  commissions  for  selling  the  cotton  shipped  to  her,  yet  on  account 
of  her  refusal  to  sell  the  cotton  when  requested,  and  on  account  of  her 
failure  to  care  for  and  properly  store  the  cotton,  as  she  had  contracted 
to  do,  appellants  were  damaged  in  the  amounts  claimed. 

The  court  below,  on  objection  by  appellee  to  the  admission  of  the 
above  testimony,  refused  to  permit  appellants  to  introduce  same.  Ap- 
pellee's objections  to  the  admission  of  said  testimony  were  based  on  the 
ground  that  appellants  having  filed  their  admission  in  writing  that 
plaintiflE  had  a  good  cause  of  action,  except  in  so  far  as  the  same  might 
be  defeated,  in  whole  or  in  part,  by  the  facts  of  their  answer  constituting 
a  good  defense  which  may  be  established  in  the  trial  of  said  cause,  were 
thereby  precluded  from  making  any  proof  of  any  facts  disputing  plain- 
tiff's account  as  sued  on,  and  appellee  contended'  that  the  testimony 
offered  was  to  that  effect. 

We  do  not  agree  with  this  contention  of  appellee,  and  are  of  the 
opinion  that  the  court  below  erred  in  rejecting  the  testimony  offered. 
The  appellee's  suit  was  based  upon  a  claim  for  an  amount  of  money  al- 
leged to  be  the  balance  due  her  on  account  of  money  loaned  to  appel- 
lants ;  and  also  an  amount  due  her  as  commissions  on  the  sales  of  cotton 
shipped  her  by  appellants.  The  admission  of  appellants  relieved  ap- 
pellee from  making  any  proof  to  establish  her  prima  facie  right  to  these 
amounts;  and  in  the  absence  of  appellants'  admission,  it  would  have 
been  unnecessary  for  appellee  to  have  made  any  other  proof  than  that 
she  had  loaned  the  money  claimed  to  appellants  and  that  she  had  sold 
the  cotton  for  appellants,  and  the  amount  agreed  to  be  paid  as  com- 
missions for  selling  same,  and  that  such  amounts  were  unpaid.  It 
would  have  been  unnecessary  for  her  to  have  alleged  or  proven  that  she 
had  taken  good  care  of  the  cotton  shipped  to  her,  or  that  she  had  not  re- 
fused to  sell  such  cotton  when  requested  by  appellants;  or  that  said 
cotton^ had  not  been  damaged,  etc.  These  would  have  been  matters 
proper  for  the  appellants  to  plead  and  prove  under  their  plea  of  con- 
fession and  avoidance.  Appellee  in  her  petition  upon  which  she  went 
to  trial  simply  set  up  her  right  to  and  appellant's  liability  for  the  bal- 
ance of  the  amount  loaned  them,  and  the  commissions  to  which  she 
was  entitled  for  the  sale  of  cotton  shipped  her  by  them.  In  her  sup- 
plemental petition,  in  response  to  appellants'  answer  setting  up  sub- 
stantially the  matters  they  offered  to  prove  by  the  evidence  rejected,  she 
specially  denied  same.  But  this  did  not  have  the  effect  of  relieving 
appellants  from  the  burden  of  proving  them  and  placing  such  burden 
upon  her,  nor  could  it  in  any  way  change  the  effect  of  the  admission  ap- 
pellants had  made.  Bule  31,  District  and  County  Courts;  Smith  v. 
Traders  Nat.  Bank,  74  Texas,  541. 

Appellants'  fifth  assignment  of  error  is  as  follows :  ^^The  court  erred 
in  refusing  to  permit  the  witness,  H.  Kleinsmith,  to  explain  his  refusal 
to  make  settlement  with  plaintiff,  which  testimony  would  have  been  to 
the  effect  that  he  claimed  the  offsets  described  in  his  answer  and  plead  in 
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redbnvention,  as  more  fully  appears  in  defendants^  bill  of  exceptions 
number  3,  which  is  here  referred  to  and  made  a  part  hereof.*' 

It  appears  from  appellants'  bill  of  exceptions  nmnber  3  that  they 
offered  to  prove  by  H.  Kleinsmith  that  when  the  plaintiff's  attorney, 
P.  J.  Greenwood,  demanded  of  him  paym^it  of  the  indebtedness  due 
appellee,  he  refused  to  pay  the  same  in  full,  because  he  demanded  of 
plaintiff  (appellee)  that  she  make  an  allowance  of  offset  on  account  of 
the  damage  done  to  the  cotton  shipped  her  while  in  her  hands. 

Appellants'  purpose  in  offering  this  testimony  was  to  illustrate  and 
throw  light  upon  the  refusal  of  the  said  H.  Kleinsmith  to  make  a  set- 
tlement with  appellee,  and  to  show  that  there  existed  a  controversy  be- 
tween appellants  and  appellee  as  to  the  amount  of  the  indebtedness. 

We  are  inclined  to  the  view  that  this  testimony  was  admissible  upon 
the  issue  as  to  whether  the  appellee  sued  out  the  writ  of  attachment  with 
malice  and  without  probable  cause.  The  testimony  would  have  shown 
that  appellants  claimed  that  they  were  not  due  appellee  the  full  amount 
she  demanded,  on  the  ground  that  they  had  been  damaged  by  reason 
of  her  failure  to  sell  the  cotton  shipped  by  them  when  requested  by  them 
and  on  account  of  her  failure  to  take  proper  care  of  such  cotton  while  in 
her  possession.  We  think  the  jury  should  have  been  given  the  opportu- 
nity to  pass  upon  this  testimony,  in  connection  with  the  other  testimony 
in  the  record  upon  the  issues  as  to  whether  appellants  had  disposed  of 
their  property,  in  whole  or  in  part,  with  intent  to  defraud  their  creditors, 
as  alleged  by  appellee  in  her  affidavit  for  attachment,  and  as  to  whether 
appellee  had  probable  grounds  for  making  such  affidavit. 

The  other  assignments  of  error  presented  in  appellants'  brief  are  not 
well  taken,  and  are  overruled.  As  above  indicated,  we  sustain  the  sec- 
ond and  fifth  assignments  of  error. 

For  the  errors  above  indicated,  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Willie  Louise  Pareeb  et  al.  v.  J.  R.  Bowers  et  al. 

Decided  November  23,  1904. 

1.F— Ouardian'i  Sale— Fraud. 

Where,  in  pursuance  of  an  understanding  between  a  guardian  and  his  ai^ 
tomey,  real  estate  of  the  minors  was  procured  to  be  sold  at  private  sale  to  the 
attorney  for  a  consideration  nominally  part  cash,  but  in  reality  of  personal 
property  (a  waffon  and  team)  expected  to  be  used  by  the  guardian  personally 
and  not  for  the  oeneflt  of  the  waras  except  incidentally  by  enabling  him  to  earn 
a  support  for  them,  the  transaction,  although  done  in  good  faith,  was  fraudulent 
in  law. 

S.-4ame— BiU  of  Beylew. 

Article  2582  of  the  Revised  Statutes  of  1870,  prohibiting  a  ffuardian  from 
becoming  a  purchaser  directly  or  indirectly  of  anv  property  of  the  estate  sold 
by  him,  aj>plies  where  the  guardian  takes  a  benefit  under  the  sale  though  the 
purchase  is  made  by  another. 

3.«-^etting  Aside  Sale— Equitiei. 

On  setting  aside  the  sale  by  guardian  of  the  land  of  his  wards,  the  pur- 
chaser is  entitled  to  credit  for  the  enhanced  value  of  the  land  by  impnyvements 
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placed  on  it  by  him  prior  to  the  filing  of  suit,  and  for  taxes  asainst  the  land 

Said  by  him,  and  should  be  charged  with  the  rental  value  while  he  held  it; 
e  should  also  have  credit  for  so  much  of  the  purchase  price  as  was  applied 
to  the  support  and  education  of  the  minors,  to  court  costs  and  other  I^al 
ehaiges  against  the  estate,  but  not  for  sums  paid  to  him  as  attorney's  fees  in 
procuring  the  sale,  nor  for  personal  property  delivered  to  the  guardian  and  in- 
tended for  his  personal  use  as  part  of  the  consideration,  nor  for  money  paid  out 
in  discharging  the  personal  debts  of  the  guardian. 

Error  from  the  District  Court  of  Lee.  Tried  below  before  Hon.  Ed. 
B.  Sinks. 

Rector  dk  Watson,  for  appellant. — Bowers,  who  was  and  had  been  the 
attorney  for  Clarence  Tisdel,  guardian  of  the  estate  of  minors  of  tender 
years,  was  by  reason  of  such  relation  disqualified  by  law,  equity,  good 
conscience  and  public  policy  from  becoming  the  purchaser  of  the  99% 
acres,  in  controversy,  at  a  private  sale,  which  he,  as  such  attorney,  had 
procured  to  be  made  by  the  County  Court,  and  for  which  and  other 
services  rendered  to  said  estate  of  said  wards  he,  as  their  attorney,  was 
paid  out  of  the  proceeds  of  said  sale.  Walker  v.  Walker,  101  Mass.,  169 ; 
West  V.  Waddill,  33  Ark.,  587;  Hindman  v.  O'Connor,  54  Ark.,  627; 
Gibson  v.  Herriott,  55  Ark.,  85;  Odell  v.  Rogers,  44  Wis.,  136;  3  Am. 
and  Eng.  Enc.  of  Law,  sees.  335,  337,  340,  341;  11  Am.  and  Eng.  Enc. 
of  Law,  sees.  1022,  1023,  1129,  1155  and  1151;  15  Am.  andEng.  Enc. 
of  Law,  sec.  66 ;  In  re  Taylor  Orphan  Asylum,  36  Wis.,  534. 

On  proposition  that  guardian  can  not  spend  any  part  of  wards'  estate. 
for  maintenance  and  support  of  ward  above  the  net  income,  without 
order  of  the  court.    Rev.  Stat.,  art.  2630 ;  Jones  v.  Parker,  67  Texas,  76. 

The  sale  of  the  99%  acres,  made  by  the  guardian,  in  pursuance  of  an 
order  of  the  county  court,  for  $500  in  cash  and  $300  on  a  credit,  is  not 
sustained  by  proof  that  the  guardian's  attorney,  who  became  the  pur- 
chaser, traded  with  the  guardian  and  turned  over  to  him  $300  worth 
of  personal  property  for  the  guardian's  own  personal  use,  before  the 
court  met  that  ordered  the  sale,  in  part  payment  of  the  cash  money  re- 
quired by  the  court  to  be  made  for  said  property. 

7.  H.  Bowers,  for  appellee. — ^Where  the  attorney  for  the  guardian 
becomes  a  purchaser  at  the  guardian's  sale,  the  same  principles  of  law 
should  not  apply  to  such  purchases  as  apply  to  sales  by  an  attorney  for 
his  client,  because  it  is  the  sworn  duty  of  the  judge  upon  the  bench  to 
guard  the  interest  of  the  minors.  Rev.  Stat.,  art.  2663;  Mackay  v. 
Martin,  26  Texas,  61;  Giddings  v.  Steele,  28  Texas,  758;  McLaury  v. 
Miller,  64  Texas,  384;  Cooper  v.  Lee,  75  Texas,  120. 

The  payquent  of  the  purchase  money  of  the  land  in  money  and  in  its 
equivalent  in  property  which  is  accepted  by  the  guardian  and  reported 
to  the  court  as  money  and  approved  by  the  court,  makes  the  guardian 
and  his  bondsmen  responsible  to  his  wards  and  does  not  make  the  sale 
void.  Clayton  v.  McKinnon,  54  Texas,  211;  Dancy  v.  Stricklinge,  15 
Texas,  557;  Perry  v.  Blakey,  5  Texas  Civ.  App.,  334;  Sypert  v.  Mc- 
Cowen,  28  Texas,  635;  Taffinder  v.  Merrill,  65  S.  W.  Rep.,  177;  Stroud 
V.  Hawkins,  67  S.  W.  Rep.,  534;  Bingham  v.  Barley,  55  Texas,  285; 
Harrison  v.  Ilgner,  74  Texas,  87;  Heradon  v.  Rice,  21  Texas,  458; 
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Pearson  v.   Cox,  71  Texas,  250;  Galveston,  H.   &  S.   A.  Ry.   Co.  v. 
Blakeney,  73  Texas,  181. 

The  orders  approvinff  the  board  bill  for  $168  and  to  redeem  the  land 
from  tax  sale,  $25,  and  the  court  costs,  $18,  are  such  judgments  as  can 
not  be  revised  by  bill  of  review.    The  remedy  was  by  appeal  only.    Rev. 
Stat.,   arts.   2653   and   2654;   Kendrick  v.   Wheeler,   85   Texas,   247 
Reems  v.  Masterson,  80  Texas,  53;  Lyne  v.  Sanford,  82  Texas,  63 
Robertson  v.  Johnson,  57  Texas,  63;  Heath  v.  Layne,  62  Texas,  689 
Greer  v.  Ford,  31  Texas  Civ.  App.,  389;  Green  v.  Morrison,  31  Texas 
Civ.  App.,  389;  Rev.  Stat,  arts.  2717,  2718;  DeCordova  v.  Rogers,  75 
S.  W.  Rep.,  16;  Eastland  v.  Williams,  92  Texas,  113. 

If  from  the  testimony  the  court  holds  that  the  sale  is  voidable,  and 
the  defendant  pleads  in  the  alternative  the  payment  of  the  purchase 
money,  valuable  improvements  and  the  payment  of  taxes  in  good  faith, 
the  court  will  either  declare  a  lien  on  the  land  for  the  same,  or  require 
its  payment,  or  refuse  to  set  the  sale  aside  on  the  ground  "that  he  who 
seeks  equity  must  do  equity.'^  Rev.  Stat.,  arts.  2653,  2654;  Kendrick 
V.  Wheeler,  86  Texas,  247 ;  Reems  v.  Masterson,  80  Texas,  53 ;  Lyne  v. 
Sanford,  82  Texas,  63 ;  Robertson  v.  Johnson,  57  Texas,  63 ;  Heath  v. 
Layne,  62  Texas,  689 ;  Greer  v.  Ford,  31  Texas  Civ.  App.,  389. 

When  the  guardian  made  the  report  of  the  sale  and  the  court  ap- 
proved and  confirmed  the  sale,  and  the  guardian  received  the  purchase 
money  the  title  to  the  property  passed  to  the  purchaser,  and  the  guardian 
and  his  surties  became  liable  to  the  wards  therefor.  Perry  v.  Blakey,  5 
"Texas  Civ.  App.,  334 ;  Sypert  v.  McCowen,  28  Texas,  639 ;  TafBnder  v. 
Merrill,  65  S.  W.  Rep.,  177;  Stroud  v.  Hawkins,  67  S.  W.  Rep.,  534. 

Fraud  will  not  be  presumed;  it  must  be  proved,  like  any  other  fact; 
and  the  burden  of  proof  rests  on  the  party  who  alleges  fraud.  Stroud 
V.  Hawkins,  67  S.  W.  Rep.,  534;  Perry  v.  Blakey,  5  Texas  Civ.  App., 
334;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Blakeney,  73  Texas,  180;  Stephen- 
son V.  Marsalis,  11  Texas  Civ.  App.,  169;  Howard  v.  North,  5  Texas, 
316;  Kendrick  v.  Wheeler,  85  Texas,  247;  Harrison  v.  Ilgner,  74  Texas, 
86. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  plaintiff  in  error, 
in  the  nature  of  a  bill  of  review,  against  Clarence  Tisdale,  as  guardian, 
and  I.  H.  Bowers,  as  purchaser,  to  set  aside  a  sale  by  the  guardian  to 
Bowers,  under  and  by  virtue  of  proceedings  in  the  County  Court  of  Lee 
County  in  the  guardianship  of  the  estate  of  the  plaintiffs,  who  were 
then  minors.  It  is  averred  that  Clarence  Tisdale  was  the  guardian  of 
the  estate  of  the  plaintiffs  in  error,  under  appointment  by  the  County 
Court  of  Lee  County  since  1887;  that  Bowers  was  the  attorney  for  the 
guardian  and  of  the  minors  in  the  matters  pertaining  to  said  estate, 
and  for  his  services  was  paid  out  of  funds  and  moneys  belonging  to  the 
estate ;  that  by  reason  of  fraud  and  collusion  between  Tisdale  and  Bowers 
during  the  pendency  of  the  guardianship,  there  was  an  agreement  to  sell 
Bowers  the  99%  acres  tract  of  land  in  controversy,  and  also  another  tract 
of  51  acres,  belonging  to  the  minors,  at  private  sale;  that  in  pursuance 
of  this  agreement  and  in  fraud  of  the  rights  of  the  minors.  Bowers 
caused  Tisdale  to  make  an  application  for  the  sale  and  procured  an 
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order  of  sale,  and  made  a  report  thereof,  and  procured  from  the  County 
Court  a  decree  confirming  the  sale.  It  was  alleged  that  Bowere,  being 
the  attorney  of  the  estate  and  of  the  guardian,  was  not  authorized  under 
the  law  to  purchase,  and  that  therefore  the  sale  to  him  was  void.  Further 
alleged  certain  facts  which  the  plaintiffs  contend  are  sufficient  to  avoid 
the  sale  on  the  ground  of  irregularity  and  fraud  upon  the  rights  of 
the  minors. 

The  demurrers  of  defendant  Bowers  to  plaintiffs'  till  of  review  were 
sustained  in  the  County  Court  and  the  case  dismissed. 

The  plaintiffs  appealed  to  the  District  Court  of  Lee  County,  and  also 
in  that  court  filed  an  action  of  trespass  to  tfy  title  for  the  land  in  con- 
troversy.   These  two  cases  were  in  the  District  Court  consolidated. 

Defendant  Bowers  filed  general  and  special  demurrers,  and  answered, 
setting  up  title  to  the  two  tracts  of  land  sued  for,  and  denying  fraud, 
and  alleged  that  he  purchased  the  same  in  good  faith.  Tisdale  adopted 
the  answer  of  his  codefendant. 

.  On  the  trial  of  the  case  the  District  Court  instructed  a  verdict  in 
favor  of  the  plaintiffs  for  the  61%  acres  tract  involved  in  the  suit,  from 
which  verdict,  and  judgment  entered  thereon,  the  defendant  Bowers  has 
not  appealed.  The  court  submitted  to  the  jury  the  validity  of  Bowers' 
purchase  of  the  99%  acres  tract,  and  submitted  to  them  the  question 
whether  Bowers  purchased  the  same  in  good  faith.;  and  also  submitted  to 
them  the  question  whether  there  was  a  necessity  for  the  sale  of  the  99% 
acres  tract  for  tlie  purpose  of  the  maintenance,  education  and  support 
of  the  minors.  Both  of  these  issues  were  found  in  favor  of  Bowers. 
Thereupon  the  court  rendered  judgment  in  his  favor  for  the  99%  acres 
tract  of  land,  and  from  this  judgment  the  plaintiffs  in  error  have  ap- 
pealed. 

In  disposing  of  this  case  we  eliminate  from  our  consideration  any 
right  of  the  plaintiffs,  if  any  they  had,  that  may  be  based  upon  the 
action  of  trespass  to  try  title,  and  predicate  solely  our  disposition  upon 
the  case  as  made  by  the  plaintiffs'  bill  of  review. 

We  find  the  following  facts:  The  plaintiff  in  error,  Mrs.  Willie  L. 
Parker,  who  was  formerly  Willie  L.  Maxwell,  was  bom  January  30, 
1884,  and  she  is  joined  in  this  suit  by  her  husband,  Lee  Parker,  who 
sues  as  next  friend  for  the  other  plaintiff,  Occie  W.  Maxwell,  who  was 
bom  March  10,  1885.  Mrs.  Parker  and  Lee  Parker  married  August 
11,  1901 ;  then  (the  minors)  were  the  children  of  Maxwell,  deceased, 
and  his  wife,  who  after  his  death  became  Mrs.  Tisdale.  They  inherited 
the  property  in  controversy  as  a  part  of  the  estate  of  their  deceased 
father;  and  the  land  involved  in  this  suit  we  find  to  be  the  property  of 
the  plaintiffs  in  erorr.  In  December,  1887,  their  stepfather,  Clarence 
Tisdale,  one  of  the  defendants  herein,  was  appointed  by  the  County 
Court  of  Lee  County  guardian  of  the  estate  of  the  plaintiflfs  in  error. 
In  the  same  month  Tisdale  qualified  and  retumed  and  filed  an  inven- 
tory and  appraisemeiit  of  the  estate,  which  described  as  a  part  of  the 
estate  the  two  tracts  of  land  described  in  the  plaintiffs'  petition.  On 
August  11,  1891,  defendant  Tisdale,  as  guardian  of  the  minors,  applied 
for  an  order  of  sale  of  the  99%  acres  of  land  in  controversy.  The 
County  Court  upon  this  application  entered  a  decree  directing  the 
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guardian  to  sell  the  land  at  private  sale  for  one-half  cash  and  the  balance 
on  a  credit  of  one,  two  and  three  years.  The  application  recited  that 
it  was  necessary  to  sell  a  portion  of  the  real  estate  of  the  wards  for  their 
education  and  maintenance,  and  for  the  payment  of  debts  against  said 
estate,  and  that  all  the  personal  property  belonging  to  said  estate  had 
been  sold,  and  that  the  proceeds  of  previous  sales  of  land  were  insufficient. 

The  order  of  s%le  was  made  on  October  5,  1891,  and  recited  that 
notice  had  been  duly  given  and  that  it  was  more  advantageous  to  the 
estate  to  sell  the  land  mentioned  in  the  application,  and  that  the  same 
should  be  sold  for  the  support  and  maintenance  of  the  wards.  On 
October  9,  1891,  a  report  of  the  sale  was  made  by  the  guardian,  reciting 
that  on  the  7th  day  of  October,  1891,  in  obedience  to  the  order  of  sale, 
he  had  sold  at  private  sale  the  99%  acres  to  I.  H-.  Bowers  for  $800,  for 
five-eighths  cash  and  the  balance  on  credit  of  one,  two  and  three  years. 
October  16,  1891,  the  County  Court  entered  a  decree  confirming  the 
sale,  reciting  that  said  report  had  been  filed  and  docketed  according  to 
law,  and  it  further  appearing  upon  examination  that  said  sale  was  fairly 
made  and  in  conformity  with  the  law,  and  that  the  same  brought  a  faiV 
price,  and  it  appeared  that  Bowers  became  the  purchaser  at  private 
sale  for  the  sum  of  $800,  paying  $500  in  cash  and  the  balance  in  one, 
two  and  three  years,  to  be  secured  as  the  law  directs.  A  deed  was  made 
to  Bowers  in  pursuance  of  this  decree. 

It  is  unnecessary  for  us  to  make  any  statement  here  concerning  the 
51  acres  tract,  as  the  plaintiffs  recovered  in  the  court  below  judgment 
therefor.  There  is  evidence  in  the  record  which  shows  that  the  tract  of 
land  in  controversy  sold  for  a  fair  price.  It  appears  from  the  evidence 
that  Bowers  was  the  attorney  for  the  guardian  and  of  the  estate,  and 
that  he  prepared  all  applications  and  reports  and  procured  all  orders 
and  decrees  had  in  and  about  any  matter  concerning  the  estate  of  the 
minors.  That  for  his  services  as  the  attorney  of  the  estate  he  was  paid 
out  of  funds  belonging  to  the  estate.  Tisdale,  the  guardian,  was  illiter- 
ate and  could  not  read  or  write,  and  he  depended  upon  Bowers  for  advice 
and  assistance  as  to  the  proper  maimer  in  conducting  the  affairs  of  the 
estate. 

It  seems  from  the  evidence  that  Tisdale's  family,  prior  to  and  at  the 
time  that  the  sale  was  made  to  Bowers,  consisted  of  his  wife,  the  mother 
of  the  two  minor  plaintiffs.  He  was  in  straitened  circumstances,  and  it 
seems  had  no  property  out  of  which  he  could  support  himself  and  family. 
He  has  never  accounted  to  the  plaintiffs,  nor  have  the  plaintiffs  ever 
received  anything  from  the  proceeds  of  the  sale  of  this  land;  nor  has  he 
paid  the  plaintiffs  any  part  of  their  estate  that  was  inventoried ;  and  it 
seems  from  the  evidence  that  all  of  it  that  is  now  left  consists  of  the 
two  tracts  of  land  mentioned  in  the  petition.  His  ignorance  was  known 
to  Bowers,  and  also  his  pecuniary  condition.  A  short  time  prior  to  the 
application  and  the  order  of  the  sale  of  the  land  in  controversy,  and 
at  a  time  when  Bowers  was  still  his  adviser  and  attorney,  and  also  the 
attorney  for  the  estate,  he  informed  Bowers  of  his  inability  to  earn  sup- 
port for  his  family,  and  suggested  that  he  would  be  required  to  sell  the 
tract  of  land  in  controversy.  Bowers  advised  him  to  sell  it,  with  the 
statement  that  the  proceeds  of  the  sale  would  do  more  towards  benefiting 
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the  minors  and  furnishing  them  support  than  the  tract  of  land  in  its 
present  condition. 

Thereupon  Bowers  agreed  to  become  the  purchaser  of  the  land  for 
the  sum  of  $800^  $300  of  which  was  to  be  paid  in  a  team  of  horses^  a 
wagon  and  buggy ;  and  the  evidence  conclusively  shows  that  it  was  then 
understood  between  Bowers  and  Tisdale  that  this  much  of  the  con- 
sideration could  be  used  in  part  as  a  means  of  Tisdale's  earning  a  living 
for  the  family;  and  there  ip  no  escape  from  the  conclusion  but  what 
it  was  intended  that  the  personal  property  so  turned  over  to  Tisdale  as 
a  part  of  the  consideration  was,  in  the  main,  intended  for  his  use  and 
bjBnefit.  Thereupon  the  application  for  sale  was  made,  and  within  the 
time  as  above  stated,  the  order  of  sale  was  procured  and  report  of  sale 
made  and  sale  confirmed,  by  which  Bowers  became  the  purchaser  under 
the  deed  executed  by  Tisdale.  The  remaining  consideration  to  the  extent 
of  $300  was  paid  by  the  execution  by  Bowers  of  three  notes.  The 
balance,  $200,  was  paid  in  part  to  Tisdale,  so  Bowers  states,  and  which 
Tisdale  denies,  and  part  in  discharging  items  of  costs  and  sums  against 
the  estate,  and  in  part  for  the  fees  due  Bowers  for  making  application 
and  procuring  the  order  of  sale  and  in  and  abbut  matters  pertaining 
to  the  sale  of  the  tract  of  land  in  controversy.  Bowers,  at  the  request 
of  Tisdale,. after  the  sale  was  consummated  and  when  some  of  the  notes 
became  due,  in  the  discharge  of  the  same,  paid  off  some  personal  debts 
due  by  Tisdale. 

There  is  much  evidence  in  the  record  relating  to  the  merits  of  the 
trade  and  the  sale  of  this  land  from  Tisdale  to  Bowers.  It  is  unnecessary 
to  repeat  it,  but  it  leads  to  the  conclusion  that  one  of  the  main  purposes 
in  selling  the  tract  of  land,  which  was  known  to  Bowers,  and  which  he 
participated  in,  was  to  personally  benefit  Tisdale,  the  guardian;  and 
that  it  was  intended  that  the  minors,  as  to  much  of  the  consideration 
paid,  would  only  reap  a  benefit  incidentally  from  Tisdale^s  i^ise  of  the 
proceeds  in  earning  a  living  for  the  entire  family.  It  does  not  appear 
that  when  the  County  Court  passed  upon  the  report  of  sale,  and  ap- 
proved the  same  and  confirmed  the  sale,  that  it  was  made  aware  of  the 
true  merits  of  the  trade  between  Tisdale  and  Bowers,  and  that  $300 
of  the  consideration  that  was  paid  to  Tisdale  consisted  in  personal  prop- 
erty, which  the  evidence  shows  was  intended  to  be  used  and  appropriated 
by  Tisdale  for  his  own  benefit.  In  fact  Tisdale,  and  it  is  not  denied, 
states  that  he  did  not  appear  before  the  County  Court  in  any  of  these 
matters,  but  that  he  trusted  Bowers.  Therefore,  we  find  as  a  fact  that 
while  neither  Tisdale  nor  Bowers  may  have  actually  intended  any  fraud 
upon  the  estate  of  the  minors,  the  facts,  when  construed  in  the  light  of 
the  law,  constitute  a  legal  fraud,  and  that  the  trial  court  erred,  in  view 
of  the  undisputed  evidence  upon  this  question,  in  not  peremptorily  in- 
structing a  verdict  in  favor  of  the  plaintiffs. 

Conclusions  of  Law. — The  statute  provides  that  any  person  may,  by 

bill  of  review  filed  in  the  County  Court  in  which  the  proceedings  were 

had,  have  any  decision,  order  or  judgment  rendered  by  such  court,  or 

by  the  judge  thereof,  revised  and  corrected,  on  showing  error  therein. 

Vol.  XXXVII.  Civil— 17. 
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Article  2682  of  the  Keviaed  Statutes  of  1879,  which  was  in  force  when 
this  sale  was  made,  and  which  is  substantially  the  same  as  the  law  now 
in  existence,  provided :  "That  it  shall  not  be  lawful  for  the  guardian  to 
take  the  estate  of  his  ward  or  any  part  thereof  at  its  appraised  value,  or 
to  become  the  purchaser,  either  directly  or  indirectly,  of  any  property 
of  the  estate  sold  by  him ;  and  if  any  guardian  shall,  either  directly  or 
indirectly,  become  the  purchaser  of  any  property  of  his  ward  at  a  sale 
made  by  such  guardian,  upon  the  complaint  in  writing  of  any  person, 
and  after  service  of  citation  upon  such  guardian,  and  upon  proof  of  such 
complaint,  said  sale  shall  be  declared  void  by  the  court,  and  shall  be  set 
aside,  and  an  order  to  that  effect  entered  upon  the  minutes/' 

It  might  be  insisted  that  this  statute  only  affects  and  authorizes  the 
remedy  there  prescribed  when  the  guardian  in  fact  becomes  the  pur- 
chaser, and  that  it  can  not  be  invoked  to  set  aside  a  sale  made  to  some 
one  else.  A  similar  question  was  raised  in  Hampton  v.  Hampton,  9 
Texas  Civ.  App.,  600,  and  it  was  there  in  eflFect  held  that  where  it  is 
intended  that  the  guardian  should  profit  by  the  sale,  although  the  sale 
was  made  to  another,  that  the  remedy  allowed  by  the  statute  could  be 
invoked,  and  that  such  transaction  fell  within  its  spirit  and  meaning. 
It  is  true  that  the  guardian,  Tisdale,  did  not  become  the  purchaser,  but 
he  profited  by  the  sale,  and  at  the  time  that  it  was  made  and  before,  it 
was  intended  that  he  should  reap  the  benefit,  in  part,  of  the  proceeds 
that  arose  from  the  sale.  If  this  was  the  purpose,  and  was  participated 
in  by  the  purchaser.  Bowers,  which  is  found  to  be  the  case,  it  would  be 
an  indirect  evasion  of  the  law  to  support  the  sale  under  such  conditions. 

Bowers,  as  a  lawyer,  must  have  known  that  Tisdale,  the  guardian, 
would  not  be  authorized  to  sell  the  land  of  his  ward,  however  great  may 
have  been  his  needs  and  necessities,  for  the  object  and  purpose  of  appro- 
priating the  proceeds,  or  any  part  thereof,  to  his  own  use  and  benefit; 
and  when  Bowers  participated  and  became  an  active  party  to  such  a 
transaction,  the  vice  of  it  would  affect  him  as  much  so  as  it  would  Tis- 
dale. Tisdalfe  could  not  have  taken  the  land  of  the  ward  at  its  appraised 
value,  nor  would  he  be  permitted  to  make  a  sale  solely  for  his  personal 
benefit,  intending  to  appropriate  the  proceeds  thereof.  The  law  will 
unhesitatingly,  in  view  of  this  statute,  denounce  such  a  sale,  although  in 
attempting  to  disguise  its  illegality  make  it  appear  legal  by  taking  the 
title  in  the  name  of  some  one  else,  and  the  one  who  acts  with  the  guardian 
in  aiding  him  to. accomplish  this  purpose  would  be  equally  as  guilty; 
and  we  are  of  the  opinion  that  the  spirit  of  the  statute  would  affect  his 
pretended  title,  as  much  so  as  if  it  was  established  that  the  guardian 
was  the  actual  purchaser.  And  if  it  was  necessary  for  us  to  do  so,  we 
would  apply  this  statute,  and  be  inclined  to  hold  the  sale  void;  but  it 
is  not  necessary  that  we  should  go  to  this  extent,  for  the  bill  of  review 
is  a  direct  attack  upon  the  sale ;  and  if  circumstances  exist  which  show 
it  to  be  voidable,  we  would  set  it  aside,  independent  of  the  remedy  al- 
lowed by  the  statute  quoted. 

Bowers,  when  he  riade  the  purchase,  was  not  only  the  attorney  for 
Tisdale,  but  also  for  the  estate  of  the  minors.  He  occupied  a  fiduciary 
relationship  to  both  (West  v.  Waddell,  33  Ark.,  587;  O'Dell  v.  Rodgers, 
44  Wis.,  136;  Hindman  v.  O'Connor,  16  S.  W.  Rep,,  1052);  and  in 
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order  to  profit  by  a  transaction  that  resulted  in  a  sale  to  him,  he  should 
show  not  only  the  utmost  good  faith,  but  the  burden  was  upon  him  to 
establish  the  fact  that  the  purposes  intended  by  the  law  to  be  accom- 
plished by  a  sale  of  the  minor's  estate  actually  existed  and  that  his 
clients  were  aware  of  the  full  nature  of  the  transaction,  and  that  no 
undue  advantage  was  taken. 

The  application  for  sale  and  the  order  of  sale  recite  that  the  land 
was  sold  for  the  purpose  of  raising  funds  for  the  education  and  support 
of  the  minors;  and  the  County  Court  evidently  acted  upon  the  theory 
that  this  statement  was  true.  Bowers  knew  and  Tisdale  knew,  at  the 
time  the  sale  was  made  and  orders  relating  thereto  were  procured,  that 
the  entire  proceeds  that  arose  from  the  sale  would  not  be  devoted  to  the 
purpose  for  which  the  court  granted  it ;  that  a  part  of  the  proceeds,  at 
least,  that  were  represented  by  the  personal  property  that  was  turned 
over  to  Tisdale  as  a  part  of  the  consideration  was  intended  to  be  used 
and  appropriated  by  Tisdale,  and  that  the  statement  made  in  the  report 
that  $500  in  cash  had  been  paid  was  not  true. 

There  is  no  evidence  in  the  record  informing  us  of  the  fact  that  the 
County  Court  was  made  aware  of  all  of  the  merits  of  the  trade  between 
Tisdale  and  Bowers ;  but  it  is  just  to  assume  that,  with  a  desire  to  act 
within  the  limits  of  the  law,  and  to  protect  the  interests  of  the  minors, 
he  would  not  have  approved  the  sale  where  it  affirmatively  appeared  that 
the  sale  was  in  part  made  for  the  benefit  of  the  guardian,  and  that  the 
cash  consideration  was  not  paid,  as  reported.  While  we  might  admit 
that  the  evidence  bears  construction  that  neither  Bowers  nor  Tisdale 
intended  an  actual  fraud,  still  the  legal  fraud  and  vice  in  the  transaction 
pointed  out  affects  and  permeates  it  as  a  whole;  and  a  court  of  equity 
in  passing  upon  the  merits  of  the  bill  of  review,  looking  to  the  best 
interests  of  the  wards,  should  not  countenance  such  a  transaction,  and 
should  unhesitatingly  set  aside  the  sale. 

We  do  not  mean  to  say  that  even  if  the  County  Court  had  approved 
the  sale  with  full  knowledge  of  its  terms  that  it  would  have  been  valid, 
and  if  such  had  been  the  case,  a  decree  entered  would  have  been  voidable 
at  the  instance  of  the  minors. 

.  These  conclusions  lead  to  the  result  that  we  must  instruct  the  trial 
court  to  render  judgment  in  plaintiflfs'  favor,  setting  aside  the  order  and 
decree  of  confirmation  of  sale,  and  impress  Bowers'  pretended  title  with 
the  superior  equities  of  the  plaintiflFs.  Fisher  v.  Wood,  65  Texas,  204. 
And  in  accomplishing  this  purpose,  we  instruct  the  trial  court  to  set 
aside  and  cancel  the  deed  under  which  he  holds  the  land. 

Having  disposed  of  the  case  in  this  manner,  it  becomes  important  to 
.  dispose  of  other  questions  that  properly  arise  in  the  case,  and  which 
will  be  disposed  of  by  the  trial  court  in  accordance  with  the  views  here- 
inafter to  be  expressed.  The  differences  between  the  parties  as  to  the 
relief  that  each  should  be  entitled  to  must  be  settled  upon  equitable 
principles.  The  record  is  not  in  such  condition  as  to  definitely  enable 
this  court  to  determine  in  all  particulars  the  extent  of  the  relief  that 
each  party  may  be  entitled  to.  Therefore,  we  reverse  and  remand  this 
brandi  of  the  case,  with  instructions  to  the  trial  court  to  render  judg- 
ment in  favor  of  the  plaintiffs  for  the  land  in  controversy;  and  then 
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ascei-tain  the  present  value  of  the  tract  of  land  when  such  judgment  is 
i-endered,  and  the  extejit  to  which  the  improvements  placed  thereon  by 
defendant  prior  to  the  filing  of  th;s  suit  increased  the  value  of  the  land, 
and  allow  the  defendant  judgment  for  such  increased  value  by  reason 
of  such  improvements,  if  any;  and  also  for  the  taxes,  if  any,  paid  by 
him,  which  were  legally  assessed  against  the  land,  and  charge  him  with 
the  reasonable  rental  value  of  the  land,  since  the  time  he  has  asserted  title 
thereto,  to  the  time  that  the  final  judgment  may  be  entered  in  the  court 
below.  The  defendant  shall  only  be  entitled  to  recover  so  much  of  the 
purchase  price  he  paid  for  the  land  as  follows :  That  portion  of  it  that 
was  applied  to  the  support  and  education  of  the  minors,  if  any,  which 
should  be  ascertained  by  the  court ;  also  the  court  costs  and  other  legal 
charges  against  the  minors'  estate  which  were  paid  out  of  the  consid- 
eration advanced  by  the  defendant.  But  the  defendant  is  not  to  be 
allowed  any  sum  as  attome/s  fees  in  and  about  procuring  the  sale  of 
the  land;  nor  is  he  to  be  allowed  any  sum  for  the  personal  property 
which  he  delivered  to  the  giiardian  as  a  part  of  the  consideration  paid 
for  the  land,  or  as  to  any  other  sums  which  he  paid  out  in  discharging 
the  personal  debts  and  liabilities  of  the  guardian.  These  sums  are  dis- 
allowed for  the  reason,  as  before  stated,  that  the  defendant  knew  that 
the  sale  was  in  part  for  the  benefit  of  the  guardian,  and  that  such  sums 
were  for  his  benefit,  and  not  for  that  of  the  minors. 

The  question  of  interest  upon  the  various  sums  above  stated,  if  any, 
is  to  be  determined  by  the  trial  court.  If,  after  striking  a  balance,  the 
diflFerence  is  found  to  be  in  favor  of  the  plaintiffs,  they  shall  have  their 
judgment  therefor  against  the  defendant  with  execution.  If  in  favor 
of  the  defendant,  he  should  have  a  judgment  against  the  plaintiffs,  with 
a  charge  therefor  against  the  land,  which,  if  not  satisfied  and  discharged 
by  the  plaintiffs  within  a  reasonable  time,  to  be  fixed  by  the  court,  the 
land  may  be  sold  under  such  terms  as  the  court  may  prescribe,  and  the 
proceeds  thereof  to  be  applied  as  follows:  1.  Charging  the  proceeds 
with  such  part  of  the  balance  in  defendants  favor  as  is  made  up  of  items 
discharging  the  taxes  assessed  and  paid  upon  the  land  by  defendant, 
and  fuch  portion  of  the  purchase  price  he  paid  for  the  land  that  was 
applied  to  the  discharge  of  valid  claims  against  the  minors*  estate,  of  a  • 
nature  as  above  indicated.  The  proceeds  of  the  sale  so  remaining  are  to 
be  paid  to  the  plaintiffs,  and  if  any  sum  then  remains  over  and  above 
the  value  of  the  land,  as  determined  and  fixed  by  the  judgment  of  the 
court,  it  shall  be  paid  to  the  defendant,  not  to  exce^  such  proportion 
of  the  balance  in  his  favor  as  may  be  based  upon  the  improvements 
placed  by  him  upon  the  land,  and  if  thereafter  any  sum  remains,  it  is 
to  be  paid  to  plaintiffs — the  purpose  being  that  the  defendant  shall 
not  be  allowed  pay  for  improvements  until  the  plaintiffs  have  received 
the  full  value  of  the  land  as  fixed  by  the  judgment  of  the  court,-  less 
the  other  items  as  above  mentioned  that  may  be  properly  charged  against 
it.  And  in  reaching  a  conclusion  in  accordance  with  the  views  expressed 
in  this  opinion,  we  would  suggest  to  the  trial  court  to  find  separately 
each  item,  and  the  sum  thereof,  that  the  defendant  may  be  entitled  to. 
If  in  order  to  accomplish  equity  and  that  the  land  may  bring  its  full 
value  and  the  minors  be  reimbursed,  the  court  may,  instead  of  pursuing 
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the  course  of  ordering  a  sale,  if  it  sees  proper  to  do  so,  if  there  should 
be  a  balance  in  favor  of  the  defendant,  permit  him  to  become  the  pur- 
chaser of  the  land  for  the  full  value  thereof,  as  fixed  by  the  court,  less 
the  legal  charges  against  it,  other  than  the  improvements.  If  this 
should  be  the  course  pursued  by  the  court,  the  defendant  shall  not  be 
entitled  to  pay  for  improvements. 

Beversed  and  rendered  with  instructions. 

Reversed  and  rendered. 

Writ  of  error  refused. 


International  ft  Great  Northern  Bailroad  Company  v. 
Ed.  B.  Boyall. 

Decided  November  23,  1904. 

1j— Vaster  and  Servant— AMaming  Risk— Direction  of  Master. 

Though  the  servant  may  ordinarily  rely  on  the  direction  of  a  superior  in 
the  belief  that  the  master  will  not  negligently  expose  him  to  danger,  yet,  if  he 
knows  of  such  negligence  and  the  danger  to  which  it  exposes  him,  he  assumes 
the  risk  of  the  situation  when  he  exposes  himself  to  danger  in  obedience  to 
orders. 

it— Same— Charge. 

Gliarges  considered  in  case  of  employe  injured  by  going,  in  obedience  to 
orders  of  the  foreman,  under  a  wrecked  car  which  was  raised  by  jacks  to  be 
replaced  on  the  track  and  which  fell  on  and  injured  him,  held  erroneous  in  that 
defendant's  right  to  verdict  on  account  of  plaintiff's  assumption  of  the  risk 
is  made  to  depend  on  absence  of  negligence  on  the  part  o.f  the  foreman. 

3.— ^taune— Care  Required  of  Serrant. 

The  servant  was  not  required  to  anticipate  negligence  of  the  foreman  or 
to  look  or  listen  to  ascertain  whether  the  latter  was  doing  an  act  which  would 
expose  him,  the  servant,  to  danger  in  a  position  of  peril  which  he  had  assumed 
at  the  foreman's  instruction. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

N.  A.  Stedman  and  Baker  &  Thomas,  for  appellant.— It  is  well  settled 
that  a  servant  assumes  the  ordinary  risks  incident  to  his  emplojnnent, 
except  the  risks  which  arise  from  his  master's  negligence;  but,  it  is  also 
equally  well  settled  that  the  servant  assumes  the  risks  arising  from  his 
master's  negligence,  if  he  knows  of  them,  or  if  said  risks  should  be  so 
obvious  as  to  be  readily  discernible  by  a  person  of  ordinary  prudence, 
in  the  exercise  of  ordinary  care  under  the  same  or  similar  circumstances, 
and  applying  this  rule  to  the  facts  of  this  case,  the  court  not  only  erred 
in  its  charge  by  exempting  appellee  from  liability  if  appellant's  foreman 
was  negligent,  but  in  refusing  appellant's  special  charges  covering  the 
law  as  here  stated.  Bonnet  v.  G.  H.  &  S.  A.  Ry.,  89  Texas,  75 ;  Missouri 
K.  &  T.  Ry.  V.  Hannig,  91  Texas,  350 ;  Texas  &  N.  0.  Ry.  Co.  v.  Single, 
91  Texas,  288;  Texas  &  P.  Ry.  Co.  v.  Bradford,  66  Texas,  732 ;  Southern 
P.  Ry.  Co.  V.  Winton,  66  S.  W.  Rep.,  482;  San  Antonio  &  A.  P.  Ry. 
Co.  V.  Englehom,  62  S.  W.  Rep.,  562;  Texas  &  P.  Ry.  Co.  v.  O'Fiel, 
78  Texas,  488;  Texas  &  P.  Ry.  Co.  v.  French,  22  S.  W.,  867;  Texas 
&  P.  By.  Co.  V.  French,  86  Texas,  96. 
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The  charge  complained  of  denies  to  appellant  its  right  of  the  de- 
fense of  assumed  risk^  in  that  it  exempts  appellee  from  the  assumption 
of  a  risk  that  he  had  knowledge  of  or  that  was  so  obvious,  open  and 
apparent  that  a  person  of  ordinary  prudence  might  have  discerned  it, 
if  the  appellant  was  negligent. 

The  charge  of  the  court  relieved  the  appellee  from  assumed  risk,  if 
he  exercised  ordinary  care.  The  law  is  that  no  amount  of  care  will 
relieve  the  appellee  from  the  defense  of  assumed  risk.  Negligence  is 
not  necessary  to  its  existence.  Texas  &  P.  Ry.  Co.  v.  Bryant,  8  Texas 
Civ.  App.,  136;  Missouri  P.  Ry.  Co.  v.  Somers,  71  Texas,  700;  Missouri 
P.  Ry.  Co.  V.  Somers,  78  Texas,  443. 

It  was  error  to  charge  the  jury,  if  plaintiff  believed  that  he  could 
go  under  said  car  and  do  as  directed  by  Showers  and  be  safe  therein,  to 
find  for  him*,  because  the  plaintiff^s  belief  should  not  control  in  such 
cases,  the  rule  being  that  of  a  person  of  ordinary  prudence  under  similar 
conditions.    Bennett  v.  Railway,  11  Texas  Civ.  App.,  426. 

It  is  the  settled  law  that  if  plaintiff  was  guilty  of  contributory  negli- 
gence and  it  was  the  proximate  cause  of  the  injury,  he  is  not  entitled 
to  recover,  and  this  is  the  law  regardless  of  defendant's  negligence. 
Murray  v.  G.  C.  &  S.  P.  Ry.  Co.,  73  Texas,  7;  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Holyfield,  70  S.  W.  Rep.,  221;  International  &  G.  N.  Ry. 
Co.  V.  McDonald,  86  Texas,  13. 

The  charge  of  the  court  invokes  the  doctrine  of  comparative  negli- 
gence, which  does  not  prevail  in  Texas.  McDonald  v.  International  & 
G.  &.  Ry.  Co.,  86  Texas,  12. 

Foster  &  Jordan,  for  appellee. — A  general  warning  given  by  Shoi^rers 
during  the  progress  of  the  work  to  all  workmen  to  be  careful,  that  the 
work  of  replacing  the  derailed  car  upon  the  track  was  dangerous,  could 
not  relieve  the  appellant  of  liability  for  the  negligence  of  its  servant. 
Showers,  in  ordering  appellee  to  go  under  the  car,  after  Showers  had 
negligently  ordered  the  car  raised  by  placing  the  hydraulic  jacks  upon  the 
l^all  of  the  rails,  or  by  operating  a  pony  jack  on  the  opposite  side  from 
appellee,  and  by  directing  Robertson  to  operate  his  hydraulic  jack  on  the 
opposite  side  from  appellee  while  Showers  knew  appellee  was  under  said 
car,  in  the  absence  of  any  testimony  of  any  negligence  that  contributed 
to  his  injury.  It  is  a  well  known  rule  of  law  that  if  there  is  any  evi- 
dence to  sustain  the  verdict  of  the  jury  the  Appellate  Court  will  not 
disturb  it.  Houston  &  T.  C.  Ry.  Co.  v.  Lee,  69  Texas,  660 ;  International 
&  G.  N.  Ry.  Co.  V.  Dawson,  62  Texas,  262 ;  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Porfert,  72  Texas,  353 ;  International  &  G.  N.  Ry.  Co.  v.  Crawford, 
26  S.  W.  Rep.,  527;  Houston  &  T.  C.  Ry.  Co.  v.  Rowell,  45  S.  W.  Rep., 
763;  Missouri,  K.  &  T.  Ry.  Co.  v.  Nail,  24  Texas  Civ.  App.,  116; 
First  National  Bank  v.  Greenville  Oil  Co.,  24  Texas  Civ.  App.,  649. 
Nor  will  the  verdict  of  the  jury  be  disturbed  if  there  is  some  conflict 
in  the  evidence.  Trinity  &  S.  Rv.  Co.  v.  Lane,  79  Texas,  646 ;  Chicago, 
R.  I.  &  T.  Ry.  Co.  V.  Amies,  US.  W.  Rop.,  77;  Stephens  v.  Anderson, 
35  S.  W.  Rep.,  1003;  Houston  &  T.  C.  Ky.  Co.  v.  Kelley,  13  Texas 
Civ.  App.,  12 ;  Texas  Midland  R.  R.  Co.  v.  Brown,  58  S.  W.  Rep.,  44. 

There  is  no  error  in  a  charge,  which  when  considered  as  a  whole  suffi- 
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ciently  covers  all  the  issues  of  the  case.  Moore  v.  Moore,  73  Texas,  38:2 ; 
East  Line  &  R.  R.  Ry.  Co.  v.  Smith,  65  Texas,  167;  Citizens  Ry.  Co.  v. 
Creasy,  27  S.  W.  Rep.,  945;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Chambers,  17  Texas  Civ.  App.,  490;  Houston  &  T.  C.  R.  R.  Co.  v. 
Kelley,  13  Texas  Civ.  App.,  12;  St.  Louis  S.  W.  Ry.  Co.  v.  Ray,  13 
Texas  Civ.  App.,  629 ;  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Wright, 
19  Texas  Civ.  App.,  50,  47  S.  W.  Rep.,  56. 

A  special  charge  is  properly  refused  when  its  substance  has  been 
given  in  the  general  charge.  St.  Louis  Ry.  Co.  v.  Byers,  70  S.  W.  Rep., 
658;  International  &  G.  N.  Ry.  Co.  v.  Cochrane,  71  S.  W.  Rep..  41; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Carter,  71  S.  W.  Rep.,  73;  Texas  &  P.  Ry. 
Co.  V.  Gray,  71  S.  W.  Rep.,  316;  Galveston,  H.  &  H.  Ry.  Co.  v.  Bohan, 
47  S.  W.  Rep.,  1050. 

It  is  not  error  to  refuse  a  charge  which  is  merely  a  repetition  of  a 
principle  of  law  already  given  in  the  charge  under  a  different  form. 
Traylor  v.  Townsend,  61  Texas,  144;  Vance  v.  Upson,  66  Texas,  476; 
Houston  &  T.  C.  Ry.  Co.  v.  McCuUough,  22  Texas  Civ.  App.,  210; 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Kirkland,  11  Texas  Civ.  App., 
530. 

Appellee  was  comparatively  a  new  man  in  the  work  of  car  repairing, 
while  Showers  was  an  expert,  and  appellee  was  justified  under  all  the 
circumstances  in  obeying  the  orders  of  his  superior,  under  whose  direc- 
tion he  was  at  work,  and  in  relying  upon  his  foreman^s  superior  knowl- 
edge and  ability  in  such  matters  in  so  doing.  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Duvall,  12  Texas  Civ.  App.,  361;  Thompson  on  Negligence, 
sees.  973-975;  Howard  Oil  Co.  v.  Parmer,  56  Texas,  301;  Galveston, 
H.  ft  S.  A.  Ry.  Co.  v.  Sanchez,  65  S.  W.  Rep.,  895;  Texas  C.  Ry.  Co. 
V.  Hicks,  24  Texas  Civ.  App.,  401 ;  Galveston,  H.  ft  S.  A.  Ry.  Co.  v. 
Puente,  5  Texas  Ct.  Rep.,  957;  International  &  G.  N.  Ry.  Co.  v.  Coch- 
rane, 71  S.  W.  Rep.,  41 ;  Shear.  &  Redfield  on  Neg.,  186 ;  Chattanooga 
Elec.  Ry.  Co.  v.  Lawson,  101  Tenn.,  406,  47  S.  W.  Rep.,  489 ;  Northern 
P.  Ry.  Co.  V.  Egeland,  163  U.  S.,  93;  Miller  v.  Railway  Co.,  17  Fed. 
Rep.,  67;  Thompson  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  14  Fed.  Rep., 
664;  Stephens  v.  Hannibal  ft  St.  J.  Ry.  €o.  (Mo.),  9  S.  W.  Rep.,  589; 
Keegan  v.  Kavanaugh,  62  Mo.,  230;  Patton  v.  Railway,  82  Fed.  Rep., 
984;  East  T.  Va.  ft  Ga,  Ry.  Co.  v.  Duffield,  18  Amer.  ft  Eng.  Ry.  Cases, 
35;  Chicago  ft  N.  W.  Ry.  Co.  v.  Bayfield,  37  Mich.,  206;  English  v. 
C.  M.  ft  St.  P.  Ry.  Co.,  24  Fed.  Rep.,  906. 

The  charge  as  given  was  plainly  the  law  as  applying  to  this  class  of 
cases,  and  there  was  no  error  as  complained  of  by  appellant's  eighth 
and  tenth  assignments  of  error,  neither  does  the  charge  complained  of 
invoke  the  doctrine  of  comparative  negligence.  If  the  portion  of  the 
charge  complained  of  had  been  erroneous,  which  we  deny,  it  would  have 
been  harmless  error  as  there  was  no  evidence  of  negligence  on  the  part 
of  appellee  and  the  charge  ought  not  to  have  been  given,  but  having 
been  given,  it  could  not  have  possibly  proved  injurious  to  appellant. 
Besides  this  under  the  circumstances  of  this  case  it  would  not  have  been 
negligence  for  appellee  to  have  failed  to  look  and  listen  for  the  working 
of  the  jacks,  as  he  had  a  right  to  suppose  that  appellant's  foreman 
would  do  nothing  himself,  nor  allow  anything  to  be  done  by  others, 


264  Texas  Civil  Appeals  Kepobts,  Vol.  37.      [November, 

while  appellee  was  under  the  car  obeying  his  orders,  that  would  cause 
the  car  to  fall  upon  him,  and  his  relying  upon  his  foreman's  exercising 
ordinary  care  in  this  respect  while  he  was  under  the  car  was  certainly 
not  negligence,  and  therefore  the  charge  could  not  have  injured  appel- 
lant. Texas  Mex.  Ry.  Co.  v.  Douglass,  73  Texas,  325;  Howard  Oil 
Co.  V.  Farmer,  66  Texas,  305;  Gulf,  C.  &  S.  F.  Ry.  v.  Duvall,  12  Texas 
Civ.  App.,  361;  Texas  C.  Ry.  Co.  v.  Hicks,  24  Texas  Civ.  App.,  401; 
Gulf,  H.  &  S.  A.  Ry.  v.  Puente,  5  Texas  Ct.  Rep.,  957;  International 
&  G.  N.  Ry.  Co.  V.  Cochrane,  71  S.  W.  Rep.,  41 ;  Dillingham  v.  Hardin, 
6  Texas  Civ.  App.,  476;  Texas  &  Pac.  Ry.  Co.  v.  Lewis,  26  S.  W.  Rep., 
873;  Houston  &  T.  C.  Ry.  Co.  v.  Kelley,  13  Texas  Civ.  App.,  12; 
Texas  &  P.  Ry.  Co.  v.  Gale,  36  S.  W.  Rep.,  803;  Sherman  S.  &  S. 
W.  Ry.  Co.  V.  Payne,  40  S.  W.  Rep.,  43 ;  Texas  &  P.  Ry.  Co.  v.  Eberhart, 
40  S.  W.  Rep.,  1060;  Shearman  &  Redfield  on  Neg.,  186;  Thompson  on 
Neg.,  sees.  974,  976. 

FISHER,  Chief  Justice. — The  appellee  sued  the  railway  company 
for  damages  sustained  by  a  car  falling  upon  him  when  he  was  working 
under  the  same.    Verdict  and  judgment  in  his  favor  for  $3,625. 

It  appears  from  the  facts  as  alleged  and  proven  that  the  plaintiff  was 
one  of  a  gang  of  servants  under  the  control  of  a  foreman  by  the  name 
of  Showers  who  was  engaged  in  replacing  a  derailed  car  upon  appellant's 
track.  The  acts  of  negligence  alleged  are  that  Showers,  as  foreman, 
caused  hydraulic  jacks  to  hs  placed  upon  the  ball  of  the  rail  without  any 
other  support,  and  undertook  to  raise  the  car  by  the  jacks  so  placed, 
and  that  after  the  car  was  partially  raised  the  trucks  on  the  side  where 
tlie  plaintiff  was  working  came  loose,  and  Showers  then  negligently  in- 
structed the  plaintiff  to  go  under  the  car  and  chain  the  trucks  to  a 
piece  of  timber  attached  to  the  bottom  of  the  car;  that  in  obedience  to 
this  order  the  plaintiff  went  under  the  car,  and  when  preparing  to  fasten 
the  trucks  to  the  car,  the  car  fell  over  on  him  and  caused  his  injuries; 
that  after  the  plaintiff  got  under  the  car  Showers  negligently  caused  the 
jacks  on  the  opposite  side  to  be  operated,  thereby  raising  that  side  of 
the  car  and  causing  it  to  fall  over  on  the  plaintiff ;  that  the  plaintiff  in 
going  under  the  car  did  so  in  obedience  to  the  orders  of  the  foreman, 
relying  upon  his  superior  knowledge  and  judgment,  and  believed  that  it 
would  be  safe  for  him  to  obey  the  orders;  that  after  the  car  had  been 
jacked  up  the  foreman  negligently  failed  to  brace  the  same. 

The  defendant  pleaded  general  denial,  and  that  replacing  the  car  on 
the  track  was  a  dangerous  and  hazardous  business,  and  in  view  of  its 
situation  and  the  surroundings  the  danger  was  known  to  the  plaintiff, 
and  that  the  plaintiff  was  warned  of  the  danger  and  directed  to  be  care- 
ful, and  that  the  defendant  used  safe  and  customary  tools  for  the  pro- 
tection of  its  employes  in  replacing  derailed  cars  under  similar  cir- 
cumstances; and  that  at  the  time  the  car  fell  and  caused  the  alleged 
injuries  to  the  plaintiff,  nothing  was  being  done  to  the  car  by  the 
employes  of  the  defendant,  and  that  its  fall  was  of  its  own  motion, 
without  any  fault  on  the  part  of  the  defendant  or  its  employes;  and 
pleaded  assumed  risk  and  contributory  negligence,  and  that  after  the 
plaintiff  got  under  the  car,  if  the  jacks  were  in  operation  under  the 
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direction  of  Showers,  the  plaintiff  could  have  seen  it  or  heard  it;  and 
that  he  was  guilty  of  contributory  negligence  also  in  remaining  in  his, 
dangerous  position.  All  of  the  grounds  of  negligence  pleaded  by  the 
plaintiff  were  submitted  to  the  jury. 

Appellant^s  fifth  and  sixth  assignments  of  error  complain  of  the  fol- 
lowing charge  of  the  trial  court: 

**Now  if  you  belieye  from  the  evidence  that  the  hydraulic  jacks  used 
by  the  defendant  to  raise  said  car  were  placed  upon  the  ball  of  the  steel 
rails  of  the  track  by  the  foreman's  order,  and  the  car  then  raised  by 
said  jacks,  and  was  not  in  any  manner  propped,  fixed  or  supported  so 
as  to  prevent  the  same  from  falling  or  tilting  over,  and  that  while  it 
was  in  this  condition  plaintiff  went  under  said  car  in  obedfence  to  ah 
order  of  the  foreman  Showers,  and  that  while  under  it,  in  the  discharge 
of  his  duty  under  such  order,  said  car  fell  on  him  without  negligence  on 
his  part,  by  reason  of  the  same  not  being  properly  braced  or  propped, 
and  that  the  failure  of  said  Showers  to  have  the  same  braced  or  propped 
constituted  negligence  on  his  part,  and  that  plaintiff  was  injured  as  a 
result  thereof;  or  if  you  believe  that  plaintiff  went  under  said  car  in 
obedience  to  the  order  of  said  Showers,  and  that  while  he  was  there- 
under said  Showers  placed  a  jack  under  the  opposite  side  and  began 
jacking  up  the  same,  and  directed  said  Robinson  to  also  operate  the  jack 
used  by  him,  and  that  he  did  so,  and  that  by  reason  thereof,  or  of  either, 
said  Showers  operating  his  jaclp,  or  of  Robinson  under  the  orders  of 
said  Showers,  operating  his  jack,  said  car  was  caused  to  fall  on  plaintiff; 
and  you  further  believe  that  such  action  on  the  part  of  said  Showers 
constituted  negligence  on  his  part,  and  that  plaintiff  in  going  under 
said  car  under  the  circumstances  as  shown  by  the  evidence  exercised 
ordinary  care,  and  did  so  in  compliance  with  the  orders  of  said  Showers, 
believing  that  he  could  do  as  he  had  been  directed  with  safety  to  him- 
self, and  relying  on  the  judgment  and  experience  of  said  Showers  in 
attempting  to  execute  such  order,  and  you  further  believe  that  either  of 
said  acts  of  said  Showers,  of  which  plaintiff  complains  as  causing  said  car 
to  fall  upon  him,  if  you  find  that  either  did  cause  it  to  fall,  was  negli- 
gence on  Showers*  part,  and  that  plaintiff  was  injured  as  the  result  of 
such  negligence;  then  in  either  event,  if  you  so  find,  you  will  find  for 
plaintiff,  and  the  burden  of  proof  rests  upon  plaintiff  to  establish  such 
negligence  on  the  part  of  Showers,  and  that  he  was  injured  as  a  result 
thereof,  by  a  preponderance  of  the  evidence. 

"On  the  contrary,  if  you  believe  from  the  evidence  that  plaintiff's 
injuries  were  the  result  of  an  accident  that  was  ordinarily  incident  to 
his  employment  at  that  time,  and  that  it  occurred  without  any  negli- 
gence, as  charged  on  the  part  of  said  Showers;  or  if  you  believe  that 
said  car  was  caused  to  fall  upon  the  plaintiff  by  said  Robinson  jacking 
up  his  side  of  the  car  while  the  plaintiff  was  thereunder,  and  that 
Robinson  did  so  of  his  own  accord,  without  being  directed  thereto  by 
Showers;  or  if  you  believe  from  the  evidence  that  the  dangers  incident 
to  said  work  were  equally  apparent  to  the  plaintiff  and  defendant,  and 
that  said  Showers  was  not  guilty  of  negligence  as  charged;  or  that 
plaintiff  was  warned  of  the  danger  and  that  he  heard  such  warning  and 
direction  to  be  careful  lest  he  get  hurt,  and  that  his  injuries  were  not 
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occasioned  by  any  negligence  on  the  part  of  Showers ;  or  if  you  believe 
^from  the  evidence  that  defendant  employed  reasonably  safe  and  the 
usual  and  customary  means  and  tools  for  the  protection  of  its  employes 
in  attempting  to  replace  said  car,  and  its  foreman  Showers  exercised 
ordinary  care  for  the  protection  of  plaintiflE  while  working  thereat;  or 
that  said  car  fell  of  its  own  motion,  without  any  negligence  on  the  part 
of  said  Showers;  or  if  you  believe  from  the  evidence  that  plaintiff, 
while  under  the  car,  could  by  the  exercise  of  ordinary  care  have  seen 
and  heard  the  working,  if  they  were  being  worked,  of  the  jack  or  jacks 
on  the  other  side  of  the  car  from  him,  and  that  he  failed  to  do  so,  and 
that  such  failure,  if  any,  was  negligence  on  his  part,  and  that  he  was 
injured  as'  a  result  of  such  negligence,  and  that  no  negligence  of  Show- 
ers, as  charged,  contributed  to  or  aided  in  causing  said  injuries,  then  in 
either  event,  if  you  so  find,  you  will  find  for  the  defendant.*' 

The  court  previous  to  these  charges  had  instructed  the  jury  generally 
upon  the  subject  of  assumed  risk,  and  the  duty  of  the  foreman  to  exer- 
cise care  for  the  safety  of  the  plaintiff  while  engaged  in  the  work.  We 
find  no  error  in  the  first  part  of  the  charge  quoted,  provided  that  portion 
of  the  charge  set  out  which  subsequently  qualified  and  explained  it  had 
been  properly  framed.  In  this  latter  part  of  the  charge  the  jury  is 
instructed,  among  other  things,  that  if  they  believed  from  the  evidence 
that  the  dangers  incident  to  the  said  work  were  equally  apparent  to  the 
plaintiff  and  defendant,  and  that  said  Showers  was  not  guilty  of  negli- 
gence, or  that  plaintiflE  was  warned  of  the  danger  and  he  heard  such 
warning  and  direction  to  be  careful,  lest  he  get  hurt;  and  that  his 
injuries  were  not  occasioned  by  the  negligence  on  the  part  of  Showers, 
then  follows  the  subsequent  statement  that  if  either  of  these  facts  exist, 
to  find  for  the  defendant. 

We  are  of  the  opinion  that  this  part  of  the  charge  is  erroneous.  As 
above  stated,  the  court  had  generally  instructed  the  jury  on  the  subject 
of  assumed  risk,  but  this  charge  makes  the  right  of  the  defendant  to  a 
verdict  depend  upon  the  fact  that  Showers  was  not  guilty  of  negligence. 
That  part  of  the  negligence  of  Showers  that  occurred  after  the  plaintiff 
got  under  the  car,  would  not  be  a  risk  assumed  by  the  plaintiff,  unless 
he  became  aware  of  the  danger  that  might  result  from  the  act  of 
Showers  in  operating  the  hydraulic  jack  in  time  sufficient  for  him  to 
escape.  That  would  possibly  be  more  properly  a  question  of  contribu- 
tory negligence  than  one  of  assumed  risk;  but  if  the  plaintiff  was  aware 
of  the  danger  or  it  was  obvious  and  apparent,  or  if  he  should  in  the 
exercise  of  common  prudence  or  ordinary  care  have  necessarily  become 
aware  of  the  danger  of  going  under  the  car  in  obedience  to  the  order 
of  Showers,  it  was  a  risk  that  he  assumed,  notwithstanding  Showers 
may  have  negligently  ordered  him  to  go  under  there.  The  car  waa 
raised  by  jacks  resting  on  the  ball  of  the  rails  without  proper  support. 
This  the  plaintiff  alleges  as  one  of  the  acts  of  negligence.  If  it  was 
apparent  from  the  surroundings  and  the  tlien  condition  of  things  and 
the  situation  of  the  car  that  it  was  dangerous  for  him  to  go  under  it, 
notwithstanding  the  command  of  Showers,  he  assumed  the  risk  of  what- 
ever injury  might  result,  although  Showers  was  guilty  of  negligence  in 
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giving  him  the  command  and  in  placing  the  jacks  on  the  ball  of  the 
rails  without  proper  support. 

It  is  true  that  the  plaintiff  testified  that  he  did  not  know  that  it  was 
dangerous  for  him  to  go  under  the  car;  but  there  is  evidence  in  the 
record  tending  to  show  that  the  work  attending  replacing  the  car  upon 
the  track  in  its  then  situation  was  dangerous,  and  that  the  plaintiff  had 
been  warned  of  the  danger.  Of  course  it  is  true  that  the  servant,  as 
said  by  the  trial  court  in  its  charge,  does  not,  by  virtue  of  his  contract 
of  employment,  assume  the  risk  that  might  arise  from  the  negligence  of 
the  master,  but  he  does  assume  the  risk  of  dangers  that  he  is  aware  of 
or  which,  in  the  nature  of  things,  by  the  exercise  of  ordinary  care,  he 
must  know  of  that  are  occasioned  by  reason  of  the  previous  negligence 
of  the  master.  The  servant,  it  is  true,  as  a  general  thing,  can  rely  upon 
the  direction  of  the  master,  and  that  he  will  not  negligently  expose  him 
to  danger ;  but  where  the  danger  exists,  and  the  facts  and  circumstances 
are  such  that  he  becomes  aware  of  it,  or  should,  in  the  nature  of  things 
have  known  it,  and  he  then  voluntarily  exposes  himself  to  the  perils  that 
might  arise,  he  assumes  whatever  risks  there  might  be  that  would  proxi- 
mately result  from  the  dangerous  situation  that  was  produced  by  the 
previous  negligent  conduct  of  the  master.  Bonnett  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  89  Texas,  73;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  De  Walt, 
96  Texas,  133. 

The  concluding  paragraph  of  the  charge  quoted  is  as  follows:  "Or 
if  you  believe  from  the  evidence  that  plaintiff  while  under  the  car  could, 
by  the  exercise  of  ordinary  care,  have  seen  and  heard  the  working,  if 
they  were  being  worked,  of  the  jack  or  jacks  on  the  other  side  of  the 
car  from  him,  and  that  he  failed  to  do  so,  and  that  such  failure,  if  any, 
was  negligence  on  his  part,  and  that  he  was  injured  as  a  result  of  such 
negligence,  and  that  no  negligence  of  Showers,  as  charged,  contributed 
to  or  aided  in  causing  such  injuries,  then  if  you  so  find,  you  will  find 
for  the  defendant.'* 

We  are  of  the  opinion  that  this  charge  is  erroneous.  The  servant 
when  ordered  by  the  master,  in  whose  judgment  and  careful  performance 
of  his  duties  he  has  a  right  to  rely,  to  do  a  certain  work  which  is  then 
under  the  immediate  control  and  supervision  of  the  master,  who  is  then 
present  and  directing  it,  can,  in  obeying  the  order,  act  upon  the  assump- 
tion that  the  master  will  refrain  from  negligent  conduct  that  might 
expose  the  servant  to  peril;  and  the  latter  is  not  required  to  exercise 
dilig:ence  in  order  to  discover  that  the  master  is  personally  negligent  in 
putting  in  motion  agencies  which  might  occasion  an  injury  to  the 
servant.  But  if  during  the  progress  of  the  work  which  the  servant  is 
then  engaged  in,  in  obedience  to  the  direction  of  the  master,  the  latter 
by  his  negligent  conduct  then  exposes  the  servant  to  peril  and  the  servant 
becomes  aware  of  that  fact  in  time,  by  the  means  and  opportunities  then 
existing,  to  escape  from  such  danger,  but  negligently  fails  to  do  so,  he 
is  precluded  from  a  recovery,  notwithstanding  the  master's  negligence. 
While  the  servant  would  be  excused  from  looking  and  listening  to  dis- 
cover if  Showers  was  engaged  in  negligent  conduct  in  causing  the  jacks 
to  be  operated  when  he  was  under  the  car,  still  he  would  not  be  excused, 
if  he  actually  knew  that  the  jacks  were  being  operated,  and  he  did  know 
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or  should  have  known,  as  a  man  of  ordinary  intelligence,  that  such  negli- 
gent operation  might  cause  the  car  to  fall. 

It  is  true  that  the  plaintiff  denied  any  knowledge  that  the  jacks  were 
being  operated;  but  in  view  of  the  fact  that  they  were  placed  so  near 
him,  and  the  noise  attending  their  use  could  be  heard  so  distinctly,  it 
became  a  question  of  fact  for  the  jury  to  determine  whether  or  not  he 
did  hear  or  see  the  jacks  being  operated,  and  whether  he  then  negligently 
remained  under  the  car.  Of  course  they  must  pass  upon  the  question 
whether  the  operation  of  the  jacks  was  of  a  nature  to  charge  the  plaintiff 
with  a  knowledge  of  the  danger  to  which  his  position  exposed  him,  or 
that  such  operation  was  of  a  nature  that  the  plaintiff  as  a  man  of  ordi- 
nary experience  must  or  should  have  known  might  or  would  expose  him 
to  danger.  We  do  not  mean  to  say  that  a  servant  engaged  in  work  under 
the  immediate  and  personal  supervision  of  the  master  is  not  required  to 
exercise  ordinary  care  in  looking  out  for  danger  from  a  source  other  than 
that  produced  by  the  immediate  conduct  of  the  master  under  whose  im- 
mediate and  personal  supervision  he  is  working..  In  such  a  case,  if  the 
situation  is  such  that  the  exercise  of  ordinary  care  would  require  him 
for  his  own  safety  to  look  and  listen  for  danger  from  some  other  source 
he  must  exercise  such  care,  and  the  mere  presence  of  the  master  would 
not  necessarily  relieve  him  of  that  duty. 

The  reversible  error  in  the  paragraph  of  the  charge  just  quoted  con- 
sists in  the  fact  that  it  in  effect  introduces  the  rule  of  comparative 
negligence.  If  the  plaintiff  after  going  under  the  car  became  aware  of 
the  fact  that  his  foreman  Showers  was  working  the  jacks,  and  it  should 
be  determined  that  this  negligent  conduct  was  the  proximate  cause  of 
the  car  falling  and  injuring  the  plaintiff,  and  that  his  situation  was 
dangerous  and  he  had  means  and  opportunities  of  escaping  the  danger, 
but  failed  negligently  to  do  so,  he  would  be  guilty  of  contributory  negli- 
gence, and  of  course  could  not  recover,  although  the  appellant's  negli*' 
gence  exposed  him  to  peril.  There  is  no  issue  of  discovered  peril  in 
this  case ;  at  least,  it  was  not  presented  by  the  charge  of  the  court  below. 

As  the  case  will  be  reversed  for  the  error  in  the  charge  in  the  two 
respects  pointed  out,  we  will  now  notice  what  we  consider  as  prejudicial 
error  to  the  plaintiff  in  the  last  charge,  to  the  effect  that  the  plaintiff 
was  not  required  to  look  or  listen  in  order  to  ascertain  that  the  jacks 
were  being  operated,  while  under  the  personal  control  of  Showers.  He 
had  the  right  to  rely  upon  the  fact  that  Showers  personally  would  not 
be  guilty  of  any  negligence  that  would  expose  him  to  peril;  but  if  the 
plaintiff  actually  discovered  that  the  jacks  were  being  operated,  and 
that  such  operation  exposed  him  to  peril,  then,  as  said  before,  his  re- 
maining in  the  exposed  position  would  be  negligence.  The  charge  in 
question  required  the  plaintiff  to  look  and  listen  for  the  negligent  oper- 
ation of  the  jacks  when  they  were  under  the  immediate  control  of 
Showers. 

Some  charges  were  requested,  which  were  refused,  which  raised  ques- 
tions which  our  opinion  on  the  questions  just  discussed  practically  dis- 
pose of.  What  we  have  said  is  a  clear  intimation  of  the  character  of 
charges  that  should  be  given  upon  another  trial,  and  as  in  part  an 
explanation  of  our  views  we  refer  to  the  two  cases  cited. 
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Those  assignments  of  error  which  complain  that  the  verdict  is  exces- 
sive, and  that  it  is  against  the  great  weight  and  preponderance  of  the 
evidence,  are  overruled.  We  are  of  the  opinion  that  the  verdict  is  not 
excessive,  and  there  is  evidence  tending  to  establish  the  acts  of  negli- 
gence alleged. 

What  we  have  said  is  an  answer  to  the  eighth  and  tenth  assignments 
of  error. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


San  Antonio  Seweb  Pipe  Company  v.  Henby  Noll. 

Decided  November  23,  1904. 

l.^-€ontrlbntor7  Hegllgenee— Assmned  Risk. 

Evidence  considered  and  held  to  show  that  the  Ices  of  plaintiff's  eye  was 
due  to  his  own  contributory  negligence  and  risk  assumed  by  nim  in  continuing 
to  use  a  dull  chisel  in  chipping  off  and  squaring  the  comers  of  a  piece  of  cast 
iron,  knowing  that  it  did  not  work  well  after  becoming  dull  and  required 
utronger  blows  from  the  hammer. 

A.— ICaster  and  Servant— Bnty  to  Warn  Servant  of  Banger. 

It  appearing  from  the  testimony  that  plaintiif  had  quit  work  when  the 
ehisels  he  was  using  became  dull  and  reported  that  fact  to  the  foreman  and 
was  told  by  him  to  have  them  sharpened,  no  charge  submitting  defendant's 
duty  to  warn  plaintiff  of  the  danger  of  working  with  a  dull  chisel  was  called  for. 

8^— Hatnntl  Laws— Hotlce. 

A  person  of  mature  years  and  ordinarv  sense  must  take  notice  of  the  result 
of  natural  laws  upon  conditions  known  and  obvious  to  him,  and  especially  upon 
those  of  his  own  producing. 

Error  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

P.  H.  Swearingen,  Houston  Bros.,  and  B.  J.  Boyle,  for  plaintiff  in 
error. 

T.  M.  Paschal  and  Joseph  Ryan,  for  defendant  in  error. 

JAMES,  Chief  Justice. — Defendant  in  error  sued  for  damages  sus- 
tained for  the  loss  of  his  left  eye  in  defendant's  service  and  obtained  a 
judgment  for  $2,000.  The  issues  upon  which  the  case  was  submitted 
were:  First,  negligence  of  defendant  in  furnishing  plaintiff  with  a 
chisel  that  was  soft  and  dull,  and  directing  him  to  use  it ;  second,  con- 
tributory negligence  of  plaintiff  in  the  use  of  the  chisel ;  third,  assumed 
risk. 

The  first  assignment  of  error  is  the  courf  s  refusal  to  grant  a  new  trial, 
because  the  verdict  was  unsupported  by  the  evidence,  in  (among  other 
things)  that  there  was  no  evidence  of  any  negligence  of  defendant ;  that 
the  undisputed  evidence  showed  that  the  risk  to  plaintiff's  eye  from 
flying  chips  was  open  and  obvious  to  him;  that  he  was  25  years  old. 
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with  more  than  ordinary  knowledge  of  machinery,  and  knew  the  risk 
from  driving  iron  filings;  that  the  undisputed  evidence  showed  that 
the  risk  of  chips,  cut  out  by  plaintiflE  with  a  chisel,  flying  into  his  eye, 
was  one  ordinarily  incident  to  the  business  and  assumed  by  him;  that 
the  undisputed  evidence  shows  that  the  injury  was  caused  by  plaintiflPs 
own  contributory  negligence  in  striking  the  blow  against  the  chisel  with 
the  force  used;  that  the  undisputed  evidence  shows  that  the  injury  was 
caused  by  plaintiflE^s  own  contributory  negligence  in  continuing  to  use 
the  chisel  and  striking  it  with  the  force  used  after  discovering  that  the 
chisel  was  dull;  that  the  undisputed  evidence  shows  that  the  condition 
of  the  chisel  was  not  the  proximate  cause  of  the  chip  flying  and  injuring 
plaintiff. 

As  we  are  convinced  from  examination  of  plaintiflPs  own  testimony 
that  he  was  guilty  of  negligence  proximately  contributing  to  his  injury, 
or  that  his  injury  proceeded  as  the  natural  result  from  causes  produced 
by  himself,  and  necessarily  known  and  obvious  to  him,  and  therefore 
from  an  assumed  risk,  or  both,  the  assignment  will  be  sustained. 

Plaintiflf  was  25  years  of  age,  and  a  well  driller  by  regular  occupa- 
tion. For  about  two  years  before  the  accident  he  was  running  the  press 
for  the  sewer  pipe  company.  Previous  to  this  about  two  years  he  had 
worked  for  it  as  a  common  laborer.  "Sometimes  as  a  common  laborer 
I  worked  around  the  press  and  sometimes  I  would  be  working  at  some- 
thing else  in  the  yard/*  A  part  of  the  press  machinery  known  as  a 
clutch  became  worn  and  had  to  be  repaired.  The  clutch  consisted  of 
a  cylinder  of  cast  iron,  which  ran  the  feeder  of  the  press  and  had  be- 
come so  worn  at  the  comers  that  it  would  not  work,  and  had  to  be  chis- 
eled out  in  order  to  make  the  corners  clutch.  Plaintiflf  says  he  rep)rted 
to  his  foreman  that  it  had  worn  out  and  needed  fixing,  and  told  him 
exactly  what  was  the  matter  with  it ;  that  the  comers  had  worn  round 
and  the  clutches  would  not  hold.  The  foreman  told  him  to  fix  the 
clutch.  "He  told  me  to  square  it  up;  to  see  if  I  could  square  it  up. 
I  knew  the  only  way  to  fix  it  would  be  to  square  it  up — make  the 
comer  sharp.  I  thought  I  could  get  the  hacksaw  and  cut  through  the 
comers  and  then  break  it  out  that  would  square  the  clutch.  I  didn't 
use  the  hacksaw  because  it  was  broken.  I  asked  the  foreman  what  I 
should  do  with  it,  that  the  hacksaw  was  broken,  and  he  told  me  he 
thought  a  chisel  would  work  on  there.  I  thought  it  was  better  to  do 
work  with  a  hacksaw  if  I  could  get  one ;  the  foreman  told  me  I  would 
have  to  do  it  with  a  chisel.  I  knew  I  could  chip  it  oflf  with  a  chisel, 
and  I  went  and  got  a  chisel  and  found  it  wouldn't  work.  There  were 
two  or  three  chisels  in  the  shop;  I  don't  know  how  many  there  were. 
They  were  lying  around  in  the  shop  and  I  picked  them  up  and  went 
to  work  with  them  and  found  they  were  too  soft.  No  one  told  me 
they  were  too  soft.  I  thought  of  it  myself  because  I  couldn't  make  any 
headway  in  that  piece  of  casting.  I  was  trying  to  chip  that  comer  down 
so  that  it  would  get  square  again.  I  had  the  clutch  fastened  in  a  vice, 
and  then  I  went  to  work  on  it  while  it  was  clutched  in  the  vice  this  way 
[illustrating  by  standing  immediately  in  front  of  the  clutch  holding  the 
chisel  with  left  hand  against  the  edge  of  the  clutch  and  striking  chisel 
with  hammer].     I  selected  the  hammer.     I  struck  the  head  of  the 
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chisel  with  the  hammer  to  cut  a  piece  of  iron  away.  I  wanted  to  make 
a  start  so  I  cut  all  I  could.  When  1  hit  the  chisel  with  the  hammer  I 
expected  a  little  piece  of  that  iron  to  come  out.  It  didn't  chip  out  as 
fast  as  I  expected  with  the  first  chisel  so  I  put  the  first  chisel  down.  I 
chipped  out  a  little  bit  with  the  first  chisel,  then  I  picked  up  another 
and  hit  it  the  same  way  for  the  same  purpose."  It  appears  from  his 
testimony  that  soon  afterward  he  went  to  his  foreman  and  asked  him  for 
a  chisel  and  told  him  that  the  chisels  he  had  he  could  not  do  anything 
with,  they  were  so  dull,  and  the  foreman  told  him  to  go  to  the  engineer, 
a  Mr.  Anderson,  and  get  him  to  sharpen  one  for  him.  That  he  went 
to  Anderson  and  told  him  that  the  boss  said  for  him  to  fix  the  chisel, 
and  he  (Anderson)  said  he  was  too  busy  and  couldn't;  that  he  thought 
the  carpenter  had  a  chisel  that  was  all  right.  It  was  about  noon,  and 
after  dinner  plaintiff  says  he  went  to  get  the  chisel  the  carpenter  had, 
found  it  and  worked  with  it  a  little  while  (ten  or  fifteen  nunutes), 
when  this  chip  flew  into  his  eye. 

With  regard  to  this  chisel,  plaintiff  stated  that  it  looked  to  be  all 
right;  it  looked  to  be  sharp.  "I  could  tell  by  the  way  the  chisel  cut  that 
it  was  dull.  I  was  working  with  it  ten  minutes  [in  another  place 
he  stated  about  fifteen  minutes]  chipping  off  pieces  of  iron.  It  was 
chipping  off  at  first  all  right  as  long  as  I  had  a  good  edge  on  it.  I 
wore  the  edge  off ;  it  got  dull  by  work.  I  knew- 1  could  tell  when  it 
was  getting  dull  by  working  on  it,  and  because  it  was  dull  and  working 
soft  I  hit  hard.  The  piece  of  iron  that  flew  into  my  eye  flew  out  of 
the  casting,  not  out  of  the  chisel  nor  out  of  the  hammer.  .  .  It  got 
dull  and  wouldn't  work  like  I  thought  it  ought  to,  so  I  hit  harder 
than  usual  to  try  and  make  it  do  work  better,  and  that  is  why  the  sliver 
flew  and  hit  me  in  the  eye.  ...  I  would  chip  out  a  little  piece  of 
iron — that  is  what  I  hit  it  for.  I  don't  know  what  angle  I  held  the 
chisel  at.  I  knew  if  I  held  the  chisel  that  way,  a  little  piece  of  iron 
would  chip  off,  and  it  did,  and  it  had  been  doing  it  all  the  time  I  was 
striking.  I  always  tried  to  hit  so  hard  that  a  chip  would  fly  off.  .  .  . 
If  I  had  had  a  good,  sharp  chisel  I  don't  think  I  would  have  had  to  hit 
80  hard,  and  stand  there  close  up  to  it." 

It  appears  that  the  chip  in  question  flew  out  and  rebounded  from 
the  internal  surface  of  the  clutch  and  struck  plaintiff's  eye. 

Plaintiff,  however,  testified  that  he  did  not  know  the  chips  would 
fly  with  a  good  deal  of  force  when  he  struck  the  chisel ;  that  he  didn't 
know  they  would  bounce  back.  "I  didn't  know  if  these  little  chips  would 
hit  on  iron  surface  that  they  would  come  back.  I  never  saw  any  before." 
He  also  stated  that  he  had  never  had  any  experience  in  that  kind  of  work. 

Much  is  said  in  appellee's  brief  about  appellant's  duty  to  have  warned 
plaintiff  as  to  the  danger  which  attended  his  working  with  a  dull  chisel. 
The  trial  judge  did  not  submit  any  such  form  of  negligence  and  was 
not  requested  to  do  so.  Such  a  theory  for  plaintiff's  recovery  would 
have  been  without  support  in  the  evidence.  From  plaintiff's  own  version 
of  the  transaction,  the  foreman  not  only  did  not  know  that  plaintiff  was 
pursuing  the  work  with  a  dull  chisel,  but  had  every  reason  to  suppose 
that  plaintiff  was  not  doing  so.  Plaintiff  had  quit  the  work  when  the 
chisels  he  first  used  became  dull,  and  reported  the  fact  to  his  foreman. 
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He  was  instructed  by  the  foreman  to  go  to  Anderson,  the  engineer,  and 
get  one  sharpened  or  fixed.  Plaintiff  was  working  alone,  away  from 
the  view  of  the  foreman,  who  had  no  knowledge  nor  reason  to  suspect 
that  he  would  work  with  a  dull  tool,  having  just  quit  working  with  such 
tools  on  account  of  their  dullness.  The  duty  to  warn  a  servant  exists 
only  when  the  work  which  the  servant  is  put  to  is  attended  with  great 
and  unusual  danger.  The  duty  proceeds  upon  the  theory  that  the  master 
in  engaging  the  servant  in  a  partictdar  work  which  is  dangerous  exposes 
him  to  constant  risk  of  serious  injury,  of  which  the  master  is  or  ought 
to  be  aware  and  the  servant  ignorant,  and  hence  the  omission  of  the 
master  to  take  reasonable  precaution  to  guard  the  servant  against  such 
dangers  is  negligence.  San  Antonio  Gas  Co.  v.  Bobertson,  93  Texas, 
607.  It  is  evident  from  the  testimony  in  this  record  that  there  was 
no  danger  in  squaring  this  clutch  with  the  use  of  a  chisel  that  was  sharp, 
and  as  the  foreman  did  not  know,  or  have  reason  to  think,  that  plaintiff 
would  use  a  dull  chisel,  and  could  only  have  supposed,  from  plaintiff's 
course  in  the  matter,  that  he  would  not  do  so,  we  fail  to  see  how  the 
duty  of  warning  plaintiff  against  the  danger  involved  in  the  use  of  a 
dull  tool  in  this  work  devolved  on  the  master. 

We  think  we  need  not  consider  the  case  in  the  -aspect  of  the  chisel 
being  furnished  by  Anderson  as  the  act  of  a  fellow  servant.  In  our 
view  of  plaintiff's  relation  to  assumed  risk,  we  may  take  it  for  granted 
that  it  was  furnished  by  the  master.  The  only  defect  in  it  which  the 
evidence  indicates  was  that  it  was  not  suflSciently  tempered  to  effective- 
ly resist  its  tendency  to  become  dull. 

It  Was  not  dull  when  plaintiff  began  to  use  it.  He  admits,  "It  was 
chipping  off  all  right  at  first,  as  long  as  I  had  a  good  edge  on  if  It 
became  defective  in  plaintiff's  hands  from  use.  He  states:  "I  wore 
ihe  edge  off;  it  got  dull  by  work.  I  knew  I  could  tell  when  it  was  get- 
ting dull  by  working  on  it."  He  also  knew  the  effect  of  working  with 
it  in  that  condition.  He  stated :  "And  because  it  was  dull  and  working 
soft  I  hit  hard.  ...  It  got  dull  and  wouldn't  do  the  work  as  I 
thought  it  ought  to  do  it,  so  I  hit  harder  than  usual  to  try  to  make  it 
do  the  work  better,  and  that  is  why  the  sliver  flew  and  hit  me  in  the 
eye." 

In  the  first  place  we  can  not  see  any  ground  for  negligence  on  the 
part  of  the  master  in  the  above  facts,  unless  it  be  the  failure  to  warn 
plaintiff  of  the  danger  in  performing  this  work  with  a  dull  tool  and  in 
striking  it  with  violence,  for  plaintiff  knew  that  the  chisel  was  becoming 
dull,  and  knew  when  it  became  dull,  and  knew  that  the  condition  re- 
quired heavy  blows  upon  the  chisel,  as  he  was  administering  them  him- 
self. We  have  already  disposed  of  the  question  of  warning;  as  the 
master  had  no  knowledge  or  reasonable  expectation  that  plaintiff  would 
persist  in  doing  the  work  with  a  dull  instrument,  hence  it  was  not 
such  a  case  as  required  the  master  to  warn  him  in  reference  to  that 
method  of  doing  the  work. 

In  the  second  place,  the  manner  of  doing  the  work  with  the  chisel 
was  entirely  of  plaintiff's  selection.  His  testimony  makes  it  clear  that 
he  knew  the  difference  between  working  with  a  sharp  chisel  and  one 
with  the  edge  worn  off  of  it.    One  chipped  off  the  iron  readily,  the  other 
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required  strong  blows  to  produce  any  result.  When  the  tool  became 
dull,  he  went  on  working  with  it,  instead  of  having  it  sharpened  or 
getting  a  sharp  one,  thus  voluntarily  adopting  a  method  of  work  which 
necessitated  knocking  the  chips  off  with  force  and  violence.  Certainly, 
under  these  circumstances,  he  assumed  the  risk  of  any  danger  to  himself 
which  resulted  naturally  from  violently  knocking  chips  off  with  the 
dull  chisel.  Ejiowing  that  the  chisel  was  dull,  as  it  grew  dull  in  his 
own  hands  from  use;  knowing  that  he  was  dealing  heavy  blows  to  knock 
off  the  chips,  he  was  necessarily  charged  with  knowledge  that  the  chips,  so 
violently  thrown  off,  were  apt  to  strike  him,  or  rebound  from  the  sur- 
face of  the  clutch  and  strike  him,  and  therefore  he  assumed  such  risk. 
The  fact  that  plaintiff  was  inexperienced  in  such  work  counts  for  noth- 
ing. He  was  a  man  who  had  reached  mature  years,  and  any  such  person 
with  ordinary  sense  must  take  notice  of  the  result  of  natural  laws  upon 
conditions  known  and  obvious  to  him,  and  especially  upon  those  of  his 
own  producing.    Cotton  Oil  Co.  v.  Shaw,  27  Texas  Civ.  App.,  65. 

We  conclude  that  plaintiff  necessarily  having  knowledge  of  the  exist- 
ence of  the  obvious  conditions  which  led  to  his  injury,  and  the  chip 
having  been  thrown  off  with  sufficient  force  to  rebound  and  strike  him 
as  the  natural  result  of  those  conditions,  he  was  charged  with  knowl- 
edge of  the  danger  and  his  injury  was  due  to  a  risk  which  he  assumed. 

The  facts  upon  which  the  opinion  is  based  being  the  testimony  of 
plaintiff  himself,  the  judgment  of  the  lower  court  is  reversed  and 
judgment  is  rendered  in  favor  of  plaintiff  in  error. 

Reversed  and  rendered. 

Writ  of  error  refused. 


HiLARio  Castellano  v.  A.  L.  Marks  et  al. 

Decided  November  23,  1904. 

1.— Liqnor  Dealer's  Llcen8e>-Applieatlon— -Sale  to  Minor. 

The  fact  that  the  application  of  a  retail  liquor  dealer  for  license  to  sell 
fails  to  state  that  he  desires  to  sell  in  certain  quantities,  does  not  preclude  a 
recovery  for  breach  of  his  bond  by  sale  to  a  minor,  the  license  and  bond  being 
in  compliance  with  the  statute. 

8.— Liqnor  Dealer's  Bond— Breach. 

A  retail  liquor  dealer's  license  and  bond  which  would  protect  him  from 
criminal  prosecution  will  subject  him  to  the  penalties  arising  from  an  infraction 
of  the  bond. 

On  Motion  fob  Reheabing. 

8.— Assignment  of  Error. 

Assignments  of  error  though  not  followed  by  propositions  may  be  considered 
when  they  are  in  themselves  propositions. 

4.— Praotlce  on  Appeal—Exclusion  of  Evidence. 

Where  the  action  was  to  recover  the  penalties  prescribed  for  the  breach  of  a 
liquor  dealer's  bond  and  the  bond  and  license  were  excluded  as  evidence  on  the 
ground  that  the  application  for  the  license  was  not  statutory,  it  was  not  nee- 
essary,  in  order  that  the  Appellate  Court  might  review  the  action  of  the  trial 
court,  to  introduce  further  evidence  showing  the  breach,  since  the  excluded  bond 
was  the  very  foundation  of  the  action. 
Vol.  XXXVII.  Civil— 18, 
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Appeal  from  the  County  Court  of  Bexar.  Tried  below  before  Hon. 
Bobert  B.  Green. 

r,  H.  Ridgeway,  for  appellant. — Appellees  are  estopped  from  assert- 
ing the  irregularity  and  insuflSeiency  of  the  application  to  defeat  a 
recovery  on  the  bond  occasioned  by  violations  of  the  conditions  of  the 
bond.  The  bond,  occupation  tax  receipt  and  license  were  in  every  re- 
spect regular  and  su£Scient  Marks  engaged  in  business  under  them 
and  continued  in  business  under  them  up  to  the  time  of  the  trial,  and  is 
now  engaged  in  business  under  them.  11  Am.  &  Eng.  Ency.  of  lAw, 
432  (note),  446,  447,  note  8;  Morris  v.  Mills,  11  Texas  Ct  Rep.,  14; 
Green  v.  Southard,  2  Texas  Ct.  Rep.,  240;  Pearce  v.  State,  36  Texas 
Crim.  App.,  160. 

Clark  &  Davis,  for  appellees. — ^When  a  penalty  is  provided  by  statute 
for  a  violation  of  the  law  regulating  the  sale  of  intoxicating  liquors, 
and  a  bond  is  required,  the  right  to  recover  on  such  a  bond  for  an  al- 
leged breach  thereof  depends  upon  a  strict  compliance  with  all  of  the 
prerequisites  to  the  filing  of  the  bond  and  the  issuance  of  the  license, 
viz.,  the  filing  of  a  statutory  application,  with  every  stipulation  required, 
and  unless  such  an  application  is  filed  the  bond  is  invalid  and  a  recovery 
can  not  be  had  thereon.  Texas  Civil  Statutes,  art.  6060c ;  Johnson  v. 
Rolls  et  al.,  79  S.  W.  Rep.,  613;  Commissioners'  Court  v.  Beall,  81  S. 
W.  Rep.,  627;  Peavy  v.  Gobs,  90  Texas,  89. 

FLY,  Associate  Justice. — Appellant  sued  A.  L.  Marks,  as  prin- 
cipal, and  the  Fidelity  and  Deposit  Company  of  Maryland,  as  surety, 
on  a  liquor  bond,  to  recover  $1,000  for  two  sales  of  liquor  to  his  minor 
son,  Ascencio  Castellano.  There  was  a  verdict  and  judgment  for  ap- 
pellees. 

Upon  the  trial  of  the  cause  the  following  evidence  was  offered  by 
appellant,  objected  to  by  appellees,  and  rejected  by  the  court: 

^'Application  for  license  for  the  sale  of  spirituous,  vinous  or  malt 
liquors  or  medicated  bitters. 

"State  of  Texas,  County  of  Bexar.  I,  the  undersigned,  hereby  make 
application  for  license  for  the  sale  of  retail  liquor  dealer,  in  quantities 

of  y  to  be — ^not  to  be— drunk  on  the  premises;  and  having  been 

duly  sworn,  declare  that  on  the  Ist  day  of  August,  1903,  I  intend  to 
engage  in  the  sale  of  such  liquors,  in  the  quantities  and  in  the  manner 
above  applied,  at  No.  606  West  Commerce  Street  in  the  city  of  San 
Antonio,  county  of  Bexar.     (Sign)  A.  L.  Marks. 

"Sworn  to  before  me,  this  29th  day  of  July,  1903.  Hugh  B.  Rice, 
Notary  Public,  Bexar  Co.'* 

Also  the  evidence  of  A.  L.  Marks  "that  he  was  the  defendant  in  this 
case  and  that  he  was  engaged  in  running  a  saloon  at  No.  606  West 
Commerce  Street,  in  the  city  of  San  Antonio,  Bexar  County,  Texas, 
and  that  he  had  several  licenses  posted  up  in  his  saloon  under  which 
he  conducted  his  business,  one  of  which  was  the  license  issued  him  by 
the  State  and  county  on  21st  day  of  August,  1903;  the  other  licenses 
were  issued  to  him  by  the  city  and  a  revenue  license  issued  by  the 
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United  States.  That  the  license  issued  to  him  by  the  county  and  State 
was  issued  to  him  under  the  application  made  to  the  county  clerk  on 
the  29th  day  of  July,  1903.  That  he  was  engaged  in  the  sale  of  spir- 
ituous, vinous  and  malt  liquors  to  be  drunk  on  the  premises,  in  quan- 
tities of  one  gallon  and  less." 

Also  an  annual  tax  receipt  for  state  and  county  taxes  in  which  it 
was  recited  that  A.  L.  Marks  was  authorized  to  sell  liquors  in  quanti- 
ties of  one  gallon  or  less,  for  one  year  from  August  1,  1903. 

Also  a  statutory  liquor  bond  given  by  appellees  on  July  29,  1903,  in 
which  it  is  recite!  that  Marks  desired  to  engage  in  the  sale  of  spirit- 
uous, vinous  and  malt  liquors  and  medicated  bitters  capable  of  produc- 
ing intoxication,  to  be  drunk  on  the  premises  in  quantities  of  one  gal- 
lon or  less,  at  605.  West  Commerce  Street,  in  the  city  of  San  Antonio, 
County  of  Bexar,  State  of  Texas,  "and  has  made  the  application  and 
paid  the  taxes  required  by  law.'*    Alsathe  following  license: 

"Liquor  Dealer's  License.  For  the  sale  of  spirituous  vinous  or  malt 
liquors  or  medicated  bitters. 

"No.  3568.  Office  of  County  Clerk,  Bexar  County,  Texas.— A.  L. 
Marks  having  filed  his  license  to  sell  liquor,  and  having  fully  complied 
with  the  requirements  of  the  law  in  relation  to  the  payment  of  taxes 
and  filing  his  bond,  he  is  hereby  authorized,  for  a  period  of  twelve 
months  from  August  21,  1903  (the  date  of  the  receipt  of  tax  collector), 
to  sell  spirituous,  vinous  and  malt  liquors  and  medicated  bitters,  at 
the  place  and  in  the  manner  and  quantities  set  forth  in  his  application, 
viz.,  at  No.  605  West  Commerce  Street,  in  the  city  of  San  Antonio, 
county  of  Bexar,  State  of  Texas,  in  quantities  of  one  gallon  and  less 
.  than  one  gallon,  to  be  drunk  on  the  premises. 

"State  Tax,  $300.    County  Tax,  $150.     City  Tax,  $150. 

"Given  under  my  hand  and  seal  of  office  this  2l8t  day  of  August, 
1903.  Prank  R.  Newton,  County  Clerk,  Bexar  County.  By  August 
E.  Huppartz,  Deputy.'' 

All  of  the  foregoing  evidence  was  excluded  on  the*  ground  that  no 
valid  application  for  license  to  sell  liquors  had  been  made  by  A.  L. 
Marks  and  therefore  he  and  his  surety  were  not  liable  under  the  statutes 
authorizing  the  recovery  of  a  penalty  for  the  sale  of  intoxicants  to 
a  minor. 

It  is  apparent  from  an  inspection  of  the  application  that  it  is  de- 
fective in  not  stating  that  the  applicant  desires  to  sell  liquors  in  cer- 
tain quantities,  to  be  drunk  on  the  premises.  It  is  also  apparent  that 
the  application  was  made  on  a  printed  blank  and  the  applicant  failed 
to  make  the  proper  insertions  and  erasures  therein.  The  question  is, 
does  the  failure  to  properly  fill  out  the  blanks  preclude  a  recovery  on  a 
proper  statutory  bond,  which  was  given  under  a  legal  license  to  sell 
liquors  in  certain  quantities  in  a  certain  place  in  San  Antonio? 

It  is  argued  that  the  amount  provided  for  in  the  statute  which  an 
a^rieved  person  may  recover  for  an  infraction  of  a  condition  in  the 
bond  is  a  penalty,  and  that  being  a  penalty  strict  proof  must  be  made 
not  only  of  a  statutory  bond  and  license,  but  also  of  a  statutory  appli- 
cation for  a  license  to  sell.  In  the  case  of  Johnson  v.  Soils,  97  Texas, 
463,  79  S.  W.  Rep.,  513,  it  is  held  that  the  sum  allowed  in  article  3380 
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for  an  infraction  of  a  liquor  bond,  although  denominated  therein  **li- 
quidated  damages/*  is  a  penalty,  and  that  decision  is  relied  on  by  ap- 
pellees to  sustain  the  decision  of  the  lower  court.  We  do  not  think 
that  a  proper  construction  of  that  opinion  will  lead  to  that  result  We 
think  that  we  are  sustained  in  this  view  by  the  opinion  in  the  case 
of  Green  v.  Southard,  94  Texas,  470,  where  it  was  held  that  the  bond 
of  a  liquor  dealer  is  not  invalid  although  both  license  and  application 
fail  to  designate  the  particular  house  in  a  town  in  which  the  liquor 
was  to  be  sold.  In  that  decision  the  case  of  Pearce  v.  State,  35  Texas, 
Crim.  Hep.,  150,  in  which  it  was  held  that  a  license  which  designated 
the  town  in  which  the  liquors  were  to  be  sold  was  valid,  was  cited  and 
followed.  After  a  discussion  of  what  is  meant  in  the  statute  as  to  the 
designation  in  the  application  of  the  "place**  where  the  liquor  was  to 
be  sold  the  Supreme  Court  said:  '^But  waiving  this  question,  if  the 
omission  to  name  the  house  in  the  license  does  not  make  it  void,  for  a 
much  stronger  reason,  we  think,  it  ought  to  be  held  that  a  like  omis- 
sion in  the  application  can  not  have  such  effect.** 

Under  the  decision  of  the  lower  court  the  bond  and  license  must  be 
held  to  be  based  and  dependent  upon  the  application,  and  although 
every  requisite  of  the  statute  is  embraced  in  bond  and  license,  they  are 
not  sufficient  to  constitute  A.  L.  Marks  a  liquor  dealer  in  the  eyes  of 
the  law.  The  Supreme  Court,  however,  not  only  does  not  rest  the 
validity  of  the  bond  upon  a  strict  compliance  with  the  statute  in  either 
license  or  application  but  goes  further  and  holds,  by  implication,  that 
there  is  a  much  stronger  reason  for  holding  that  an  omission  in  the 
application  is  not  of  such  gravity  as  one  in  the  license.  It  follows  that 
if  a  bond  is  good  although  neither  license  nor  application  comply  w^ith 
the  statute,  it  ought  to  be  good  when  the  license  strictly  complies  with 
the  law  and  only  the  application  is  defective. 

The  test  to  be  applied  to  the  bond  and  license  is,  would  they  protect 
the  party  making  the  one  and  to  whom  the  other  was  granted  from  a 
criminal  prosecution?  and  we  think  under  that  test  that  'appellee  Marks 
was  a  liquor  dealer  under  the  laws  of  Texas  with  the  right  to  sell  liquor 
and  subject  to  the  penalties  arising  from  an  infraction  of  his  bond. 

In  the  application  the  statute  requires  the  plaoe  to  be  stated  where 
the  liquors  are  to  be  sold,  and  if  in  any  city  or  town  where  the  houses 
are  numbered  the  street  and  number  of  the  house  shall  be  given,  but 
in  the  license  it  is  required  that  the  ^^particular  place  and  house  in 
which  the  liquors  are  to  be  sold  shall  be  designated.'*  This  would  in- 
dicate that  more  particularity  is  required  in  the  license  than  in  the 
application,  and  yet  when  the  license  was  defective  in  that  respect  it 
was  held  to  protect  a  man  from  prosecution  and  conviction.  Pearce  v. 
State,  35  Texas  Crim.  Bep.,  160. 

The  application,  if  necessary  to  be  proved  at  all  in  cases  of  this  char- 
acter, should  be  viewed  in  the  light  of  the  bond  and  license,  and  when 
so  tested  in  this  case  it  is  clear  that  appellee  Marks  applied  to  do  busi- 
ness as  a  retail  liquor  dealer,  and  gave  the  required  bond  and  was 
granted  the  proper  license. 

We  are  of  the  opinion  that  the  matters  required  to  be  placed  in  the 
application  are  of  equal  dignity  one  with  the  other,  and  if  an  applicar 
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tion  is  good  with  the  designation  of  place  left  out,  it  would  be  good 
with  place  and  quantity  of  liquor  to  be  sold  and  where  to  be  drunk 
left  out 

The  contrary  doctrine  was  held  by  the  Court  of  Civil  Appeals  of  the 
Second  District  in  the  case  of  Southard  v.  Green,  59  S.  W.  Hep.,  839, 
but  as  above  indicated  the  Supreme  Court  differed  with  that  decision 
and  took  a  more  liberal  view  of  the  matter.  The  case  of  Goforth  v. 
State,  60  Miss.,  756,  and  Douthitt  v.  State,  5  Texas  Law  Journal,  741, 
11  Texas  Ct.  Bep.,  51,  are  in  line  with  the  views  of  this  court. 

Because  the  court  erred  in  excluding  the  evidence  offered  by  appel- 
lant, the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


ON  MOTION  FOR  REHEARING. 

The  first  ground  of  the  motion  is  that  the  court  erred  in  considering 
the  brief  of  appellant  because  the  assignments  are  not  followed  by 
propositions  and  statements.  Most  of  the  assignments  are  followed  by 
propositions,  and  those  not  followed  by  propositions  are  propositions 
in  themselves.  All  of  them  are  followed  by  statements.  The  ques- 
tions discussed  in  our  former  opinion  are  clearly  raised  by  the  assign- 
ments of  error. 

The  second  ground  of  the  motion  is  that  the  assignments  of  error 
raise  only  abstract  questions,  because  appellant  after  the  liquor  bond 
and  license  were  excluded  did  not  proceed  farther  and  offer  evidence  of 
a  breach  of  the  bond.  The  bond  was  the  foundation,  the  basis  of  the 
action,  and  when  that  was  excluded  there  was  nothing  upon  which  to 
base  the  introduction  of  any  further  evidence.  Under  the  ruling  of  the 
trial  court  there  was  no  bond,  no  license,  and  Marks  had  not  pursued 
the  occupation  of  a  liquor  dealer,  and  it  would  have  been  a  strange  pro- 
ceeding to  introduce  testimony  to  show  a  breach  of  a  liquor  bond  that 
did  not  exist,  by  a  man  without  a  license.  This  action  being  based  on 
the  bond,  when  it  was  excluded  the  whole  case  fell  to  the  ground,  and 
no  authority  has  been  presented  that  tends  to  sustain  the  position  that 
the  party  bringing  the  suit  could  not  have  the  action  of  the  court  in 
such  a  case  reviewed  by  an  Appellate  Court,  unless  he  had  gone  through 
the  useless  act  of  introducing  testimony  that  could  have  no  pertinent 
reason  for  its  existence.  The  vitality  and  importance  of  the  question 
presented  in  the  exclusion  of  the  liquor  bond  do  not  require  ihe  as- 
sistance of  other  evidence  to  sustain  them ;  they  appear  from  the  mere 
statement  of  the  fact  that  the  bond  was  excluded.  It  follows  that  au- 
thorities requiring  a  statement  of  facts  in  order  that  the  materiality  of 
rejected  testimony  may  be  ascertained  by  the  Appellate  Court  have  no 
applicability  to  a  case  like  this. 

In  the  case  of  McCarty  v.  Wood,  42  Texas,  39,  the  court  said: 
**Where  the  court  below  erroneously  excludes  the  evidence  which  con- 
stitutes the  foundation  of  the  action  or  the  defense,  under  such  circum- 
stances that  it  can  not  be  reasonably  expected  that  it  can  be  supplied 
by  other  evidence,  then  this  court  might  be  enabled  to  eee  by  reference 
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to  the  pleadings  in  the  cause  that  the  party  had  suffered  an  injury, 
even  in  the  absence  of  a  statement  of  facts/' 

In  the  case  of  Sublett  v.  Kerr,  12  Texas,  366,  the  instrument  on  which 
the  suit  was  based  was  excluded  and  the  cause  was  appealed  without 
a  statement  of  facts.  The  court  said :  ^^But  it  is  insisted  that  this  rul- 
ing is  not  subject  to  revision  because  there  is  in  the  record  no  state- 
ment of  facts.  This  case  is  not  analogous  to  the  case  cited  in  support 
of  the  argument,  8  Texas,  174.  There  it  was  proposed  to  revise  the 
judgment  upon  its  merits.  Here  it  is  proposed  to  revise  a  ruling  of 
the  court  by  which  the  party  was,  in  effect,  deprived  of  a  hearing  upon 
the  merits  of  his  case.  The  evidence  excluded  was  the  foundation  of 
the  action.  It  could  not  be  supplied  by  other  evidence.  It  would  have 
been  idle  for  the  plaintiff  to  have  proceeded  to  introduce  evidence,  when 
the  foundation  of  his  right  to  recover  had  been  thus  swept  away." 

In  the  case  of  Oalbreath  v.  Templeton,  20  Texas,  45,  it  is  said  by 
the  Supreme  Court:  "There  is  no  statement  of  facts,  but  the  verdict 
shows  that  there  could  have  been  no  evidence  equivalent  to  that  ruled 
out."  The  court  held  the  evidence  improperly  excluded  and  reversed 
the  judgment  of  the  lower  court 

The  principle  announced  in  the  foregoing  quotations  is  recognized 
and  approved  in  numerous  cases.  Harvey  v.  Hill,  7  Texas,  591; 
Webb  V.  Maxan,  11  Texas,  679;  King  v.  Gray,  17  Texas,  62;  Dalby 
V.  Booth,  16  Texas,  563;  Fox  v.  Sturm,  21  Texas,  407;  Bowles  v. 
Beal,  60  Texas,  322;  and  Lockett  v.  Schurenberg,  60  Texas,  610. 

Back  of  the  enactment  of  every  rule  prescribed  for  the  government  of 
courts  there  is  a  valid  and  sufficient  reason  upholding  and  supporting 
it,  and  when  the  reason  fails  the  rule  must  of  necessity  have  no  founda- 
tion for  its  existence.  The  rule  that  an  Appellate  Court  will  not  con- 
sider the  question  of  the  admission  or  exclusion  of  evidence  in  the  ab- 
sence of  a  statement  of  facts,  is  baaed  on  the  reason  that  the  court  can 
not  ascertain  the  materiality  of  such  testimony  without  the  facts  neces- 
sary to  show  how  it  affected  the  interests  of  the  complaining  party  in 
the  trial  of  the  cause.  When  the  pleadings,  however,  clearly  indicate 
that  the  excluded  testimony  was  the  very  foundation  of  the  action  and 
without  it  the  trial  would  be  an  idle  consumption  of  time,  the  reason  for 
the  rule  no  longer  exists  and  its  enforcement  will  not  be  demanded. 

It  was  by  mistake  stated  in  our  former  opinion  that  the  evidence  of 
Marks  was  excluded,  but  it  is  an  immaterial  matter.  The  opinion  is 
based  on  the  exclusion  of  the  application,  bond  and  license. 

There  is  no  merit  in  the  motion  for  rehearing  and  it  is  overruled. 

Overruled. 


J.  M.  Olivabeb  v.  San  Antonio  &  Aransas  Pass  Railway  Company. 

Decided  November  23,  1904. 

1^— Railway— Duty  to  Keep  Lookout. 

The  duty  of  the  employes  of  a  railway  is  not  to  keep  a  reasonable  lookout 
to  discover  person  on  the  track,  but  to  exercise  ordinary  care,  under  all  the 
circumstances  existing,  with  reference  to  keeping  a  lookout. 
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8.— Same   Same   Charge. 

In  a  chaii^e  instructing  a  verdict  in  favor  of  plaintiff  if  the  railway  failed 
to  exercise  ordinary  care  tp  discover  a  child  on  its  track  in  time  to  have  stopped 
the  train,  the  added  clause  "and  you  further  believe  that  such  failure  to  Keep 
a  reasonable  lookout,  if  any,  was  due  to  negligence  on  the  part  of  defendant^ 
said  employes,"  was  not  likely  to  lead  the  jury  to  believe,  under  the  circum- 
stances of  this  ease,  that  negligence  meant  anything  more  than  a  failure  to  use 
ordinary  care. 

3. — ^Kiioondnot  of  Jury— Viewing  Soene  of  Aooideiit— Tailnre  to  Objeot 

In  a  suit  against  a  railway  for  killing  plaintiff's  child,  plaintiff  is  in  no 
position  to  complain  of  the  action  of  the  jury  in  visiting  the  railway  track  at 
a  point  somewhat  similar  to  that  where  the  accident  occurred  and  making  ob- 
servations and  measurements,  where  he  knew  of  such  action  at  the  time  but 
failed  to  object  and  took  his  chances  on  a  verdict  in  his  favor. 

Appeal  from  the  District  Court  of  Kames.  Tried  below  before  Hon. 
James  C.  Wilson. 

Daugherty  dk  Daugherty  and  Williamson  &  King,  for  appellant. 

Proctors,  for  appellee. — ^Where  a  party  learns  of  misconduct  of  the 
jury  prior  to  the  returning  of  the  verdict  and  fails  to  call  said  miscon- 
duct to  the  attention  of  the  court  as  soon  as  he  learns  of  same,  he  will 
not  be  heard  to  complain  of  such  misconduct  on  a  motion  for  new  trial. 
Clark  V.  Elmendorff,  78  S.  W.  Rep.,  539;  Granger  v.  State,  31  S.  W. 
Rep.,  672;  Davis  v.  McCabe,  46  S.  W.  Rep.,  838;  Glibold  v.  Foster,  24 
S.  W.  Rep.,  166 ;  Blanton  v.  Mayes,  72  Texas,  421 ;  Andrews  v.  State, 
76  S.  W.  Rep.,  918;  12  Am.  &  Eng.  Encyc.  of  Law,  380,  and  notes. 

JAMES,  Chief  Justice. — ^The  action  was  brought  by  appellant,  the 
father  of  Norman  Olivares,  a  child  who  was  twenty-two  months  of  age, 
who  went  upon  appellee^s  track  and  was  killed  by  a  passing  train,  near 
Kennedy. 

The  case  was  here  once  before  on  a  judgment  in  favor  of  this  ap- 
pellee, which  we  reversed  for  an  error  in  the  court^s  charge.  We  refer 
to  that  opinion  for  a  more  extended  statement  of  the  case.  Olivares  v. 
Railway  Co.,  2  Texas  Law  Journal,  279,  77  S.  W.  Rep.,  981. 

The  court  submitted  as  issues,  the  negligence  of  defendants^  em- 
ployes operating  the  engine,  as  to  failing  to  exercise  ordinary  care, 
through  a  reasonable  lookout,  to  discover  the  child  on  the  track  in  time 
to  have  avoided  striking  it,  also  contributory  negligence  of  the  child's 
parents  in  reference  to  the  child's  being  upon  the  track.  The  verdict 
was  for  defendants. 

We  conclude  as  matters  of  fact  from  the  evidence  in  view  of  the 
verdict  rendered,  that  defendants'  employes  were  not  guilty  of  said 
negligence,  also  that  the  parents  were  guilty  of  contributory  negligence. 
There  was  evidence  from  which  the  jury  would  have  been  authorized  to 
find  either  of  said  facts. 

The  first  assignment  specifies  as  error  the  following  part  of  the  third 
paragraph  of  the  charge  to  the  jury :  ''If  you  believe  from  the  evidence 
that  defendant  through  its  employes  operating  said  locomotive  failed 
to  exercise  ordinary  care  to  discover  said  child  on  said  track  (if  it  was 
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on  said  track)  in  time  for  said  train  to  be  stopped  in  the  exercise  of 
ordinary  care  by  the  use  of  appliances  at  hand  before  it  struck  the  child, 
and  you  further  believe  that  such  failure  to  keep  a  reasonable  lookout, 
if  any  was  due  to  negligence  on  the  part  of  defendants*  said  employes 
and  was  the  proximate  cause  of  the  death  of  plaintiflE's  child,  then  the 
defendant  company  would  be  liable  in  this  case,  etc/' 

The  error  of  the  charge  alleged,  is  that  the  jury  were  thereby  in- 
structed that  even  though  they  found  that  the  employes  failed  to 
exercise  ordinary  care,  they  must  in  addition  find  that  such  failure  was 
due  to  negligence,  thus  placing  a  limitation  on  plaintiflPs  right  to  re- 
cover not  imposed  by  law. 

The  criticism  contemplates  a  construction  that  a  jury  could  hardly 
be  supposed  to  give  the  charge.  If  it  had  read  in  the  latter  part: 
"And  you  further  believe  that  said  failure  to  exercise  ordinary  care 
was  negligence,'*  it  might  possibly  be  that  some  jury  would  have  been 
confused  thereby,  to  the  extent  of  supposing  that  negligence  consisted 
of  something  more  than  the  use  of  ordinary  care,  notwithstanding  the 
charge  in  other  portions  informed  them  plainly  that  negligence  con- 
sisted of  the  failure  to  exercise  ordinary  care. 

However,  we  think  no  detriment  could  have  resulted  to  plaintiflE  in 
this  way,  as  the  charge  was  worded. 

As  the  case  was  submitted  no  negligence  of  defendant  figured  in  the 
case,  except  negligence  in  reference  to  keeping  a  proper  lookout.  The 
jury  after  all  could  have  only  acted  upon  this  charge  in  connection  with 
the  evidence  concerning  a  reasonable  lookout,  and  in  doing  so,  could 
not  have  been  misled  by  the  latter  part  of  the  charge,  which  is  the  only 
part  which  refers  in  terms  to  that  subject,  and  gave  them  the  correct 
rule  in  that  particular  matter. 

In  other  words  say  that  the  jury  found  under  the  first  clause,  that 
the  employes  did  not.  exercise  ordinary  care  to  discover  the  child  in 
time,  and  upon  the  same  evidence  had  gone  further  and  consulted  the 
latter  clause,  what  other  conclusion  could  they  have  come  to  than  that 
they  were  guilty  of  negligence  in  regard  to  reasonable  outlook,  as  the 
latter  clause  was  worded,  and  as  the  definition  of  negligence  was  given 
in  the  charge  ? 

It  appears  that  the  court's  charge  was  in  ten  paragraphs  and  was 
given  exactly  as  written  and  requested  by  appellant's  counsel  except 
said  paragraph  three,  to  which  the  court  added  or  interlined  after  the 
words  "reasonable  lookout  if  any,"  the  words  "was  due  to  negligence 
on  the  part  of  defendants'  employes  and." 

The  duty  of  a  railroad  company  in  circumstances  such  as  appears 
in  this  case  is,  not  to  keep  a  reasonable  lookout,  but  to  exercise  ordi- 
nary care,  under  all  the  circumstances  existing,  with  reference  to  keep- 
ing a  lookout.  Gulf,  C.  &  S.  F.  Rv.  Co.  v.  Penderv,  87  Texas,  553, 
29  S.  W.  Rep.,  1039 ;  Olivares  v.  Railwav  Co.,  2  Texas  Law  Journal, 
279,  77  S.  W.  Rep.,  981. 

Therefore  as  the  latter  portion  of  the  charge  was  written  by  appel- 
lant's counsel,  it  was  at  least  subject  to  criticism. 

We  overrule  the  assignment,  because  we  think  that  when  the  jury 
consulted  the  latter  portion  of  the  paragraph,  which  dealt  with  the 
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subject  of  reasonable  lookout,  they  could  not  have  been  misled  into 
finding  that  more  than  want  of  ordinary  care  was  required  to  consti- 
tute negligence,  in  view  of  the  entire  charge. 

The  second  assignment  complains  of  the  action  of  the  jury,  after  the 
case  had  been  submitted  to  them,  in  visiting  defendants'  railway  track 
at  a  certain  curve  near  Karnes  City,  somewhat  similar  to  the  place  at 
which  the  accident  occurred,  and  making  observations  and  measure- 
ments there  with  a  view  of  determining  issues  in  the  case.  The  court 
refused  a  new  trial  for  this  misconduct.  There  appears  to  be  at  least 
one  ground  upon  which  the  court's  action  may  be  sustained.  It  ap- 
peared that  plaintiflE's  counsel  at  least  an  hour  before  the  jury  returned 
their  verdict,  became  informed  of  this  proceeding,  and  let  the  matter 
go,  until  it  was  brought  up  in  the  motion  for  a  new  trial.  If  they  had 
brought  it  to  the  notice  of  the  judge,  or  to  opposing  counsel  who 
might  have  brought  it  to  his  notice,  it  is  probable  that  he  would  have 
reprimanded  the  jury,  and  admonished  them  against  taking  such  mat- 
ters into  consideration,  and  the  verdict  might  have  been  otherwise. 
Counsel  were  willing  to  let  the  matter  take  its  course  speculating  on  a 
verdict  in  their  favor,  and  if  against  them,  to  use  the  misconduct  as  a 
ground  for  new  trial.  It  was  their  duty  if  they  expected  to  complain 
of  the  matter  to  do  so  at  the  time.  They  were  in  no  position  to  do  so 
after  they  found  they  had  miscalculated  as  to  the  effect  of  the  pro- 
ceeding. 

The  third  assignment  is  answered  by  our  conclusions  of  fact. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


National  Cash  Register  Company  v.  Hagan  &  Co. 

Decided  November  23,  1904. 

PriBoipal  and  Agent— Subagent. 

Where  the  agent,  having  undertaken  the  performance  of  some  duty  to  his 
principal,  employs  upon  his  own  account  a  servant  or  subagent  to  assist  him, 
the  subagent  must  look  to  his  immediate  employer,  the  agent,  and  not  the 
principal. 

Error  from  the  County  Court  of  El  Paso.  Tried  below  before  Hon. 
Jos.  U.  Sweeney. 

B.  F.  Bowden,  for  plaintiff  in  error. 

Bichard  F.  Burges,  for  defendants  in  error. 

NEILL,  Associate  Justice. — This  suit  originated  in  the  Justice 
Court  and  was  brought  by  plaintiff  in  error  against  defendants  in  error 
to  recover  on  two  promissory  notes,  one  for  $25,  the  other  for  $20,  due 
respectively  on  September  20,  and  October  20,  1901,  with  interest  at  6 
percent,  both  providing  for  10  percent  attorne/s  fees,  etc.,  and  to  fore- 
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close  a  lien  on  a  certain  cash  register  for  which  the  notes  were  given 
as  a  part  of  the  purchase  money. 

The  defendants  in  error  admitted  the  indebtedness  and  lien^  but 
plead  in  offset  $166.25,  which  they  claimed  plaintiff  in  error  was  due 
them  as  commissions  on  sales  made  by  them  as  its  agent,  and  $14.25 
claimed  due  for  repairs  made  on  goods  which  plaintiff  in  error  had 
sold  under  a  guaranty. 

The  trial,  which  was  before  the  court  without  a  jury,  resulted  in  a 
judgment  for  plaintiff  for  the  amount,  principal,  interest  and  attor- 
ney's fees,  sued  for,  aggregating  $65.40,  together  with  a  foreclosure  of 
its  lien  on  the  register;  and  in  favor  for  defendants  in  error  on  their 
counterclaim  for  $148.75.  It  provides  that  the  judgment  in  favor  of 
defendants  in  error  shall  operate  as  an  extinguishment  of  the  judgment 
in  favor  of  plaintiff  in  error,  and  that  defendants  in  error  have  execu- 
tion over  against  plaintiff  in  error  for  the  balance  of  their  judgment, 
to  wit,  the  sum  of  $93.35. 

We  can  find  no  support  in  the  record  for  the  recovei^r  by  defendants 
for  anything  at  all  on  their  counterclaim.  For  the  undisputed  evidence 
shows  that  they  were  not  the  agents  of  the  plaintiff  to  make  sales  of  its 
goods,  or  for  any  other  purpose;  that  they  never  even  made  the  sales 
for  which  they  claim  the  commissions;  and  that  plaintiff  never  em- 
ployed or  authorized  them  to  make  the  repairs  for  which  they  claim  com- 
pensation. But,  on  the  other  hand,  the  evidence  shows  indisputably 
that  W.  D.  Syers  was  plaintiffs  sales  agent  in  El  Paso,  Texas,  whose 
duties  "were  to  solicit  and  take  orders  for  National  Cash  Registers  with- 
in the  territory  assigned  him  by  the  company,  to  report  his  sales  to 
the  home  office  at  Dayton,  0.,  regularly,  and  to  send  orders  as  soon  as 
taken.  .  .  /^  As  an  agent  appointed  by  the  company,  *Tie  could 
delegate  his  authority  only  to  the  extent  of  employing  his  own  sales- 
men.^'  Defendants  were  Syers*  own  salesmen,  and  not  the  plaintiffs. 
And  if  anything  is  due  them,  they  must  look  to  him  alone.  For  where 
the  agent,  having  undertaken  the  performance  of  some  duty  to  his  prin- 
cipal, employs  upon  his  own  account  a  servant  or  subagent  to  assist 
him,  the  subagent  must  look  to  his  immediate  employer — the  agent — 
and  not  the  principal.  Mech.  on  Agency,  sees.  197,  690;  Williams  v. 
Moore,  24  Texas  Civ.  App.,  402;  58  S.  W.  Rep.,  953. 

Therefore  the  judgment,  insofar  as  it  is  in  favor  of  plaintiff,  will 
be  affirmed,  and  so  much  of  it  as  is  in  favor  of  defendants  will  be 
set  aside  and  held  for  naught,  and  judgment  here  rendered  in  favor 
of  plaintiff  on  defendants'  counterclaim. 

The  costs  of  this  as  well  as  of  both  courts  below  will  be  assessed 
against  defendants. 

Affirmed  in  part  and  reversed  and  rendered  in  part 


1904.]  S.  A,  &  A.  P.  Ry.  Co.  v.  Qublbt.  283 


San  Antonio  &  Aransas  Pass  Bailwat  Company  t. 
John  Gurley. 

Decided  November  30,  1904. 

l.^DTerflow— Pleading^SvidenM. 

In  a  petition  claiming  damages  to  plaintiff's  land  by  overflow  so  injuring 
it  that  it  became  impossible  to  rent  it,  it  was  not  necessary  to  allege  that 
plaintiff  had  made  an  effort  to  rent  the  land,  and  evidence  of  his  unsuccessful 
efforts  to  rent  it  was  admissible  in  proof  of  the  damages  allied* 

S.^-OTerflow— Danaget. 

One  whose  land  has  been  overflowed  by  the  faulty  construction  of  a  rail- 
way embankment  may  recover,  as  an  element  of  damages,  the  expense  of  build- 
ing bridges  and  roads  thereon  made  necessary  by  such  overflow;  such  damages 
were  not  remote  nor  speculative. 

8.^0Terflow— Brainage—HegligenM. 

A  railway  constructing  its  roadbed  without  the  culverts  and  sluices  re-; 
quired  for  the  necessary  drainage  of  the  land  is  liable,  although  such  road  was 
constructed  with  proper  care  and  skill. 

4.^-OTerflow— Charge. 

Where  plaintiff's  petition  complained  only  of  damages  to  his  land  by  over- 
flow of  the  waters  of  a  certain  creek  alleged  to  have  been  obstructed  by  the 
railway  embankment,  and  the  evidence  showed  overflows  'coming  partly  from 
the  Brazos  River,  defendant  was  entitled  to  a  requested  instruction  excluding 
from  the  consideration  of  the  jury  damages  caused  by  water  coming  from  the 
Brazos  River  although  the  charge  given  conflned  his  recovery  to  damages  from 
waters  caused  by  the  construction  of  the  railway. 

6.^DTerflow— Wrongful  Aot  of  Third  Party. 

If  the  overflow  causing  injury  to  plaintiff's  land  was  caused  wholly  by  the 
act  of  a  third  party  in  constructing  a  levee,  defendant  railway  company  was 
not  responsible,  and  if  caused  in  part  by  such  levee  and  in  part  by  the  railway 
embankment,  the  railway  is  liable  only  for  such  damage  as  was  caused  by  its 
embankment;  but  if  such  third  party  and  the  railway  act  in  concert  in  the 
construction  of  the  levee  the  railway  could  be  held  for  the  damages  occasioned 
both  by  such  levee  and  its  own  emlMinkment. 

6.^DTerflow  of  land-^-Subsequent  Purohaser. 

One  who  purchased  land  with  knowledge  of  the  faulty  construction  of  a 
railway  rendering  it  liable  to  overflow,  is  not  precluded  from  recovering  damages 
inflict^  upon  the  land  by  such  construction  after  he  purchased  it. 

7.— Damages— Lou  of  Rental  Value— Pleading. 

Where  plaintiff  claimed  damages  for  loss  of  rental  value  of  his  land 
through  overflow  occasioned  by  construction  of  defendant's  railway,  the  latter, 
under  a  general  denial,  was  entitled  to  prove  that  the  loss  of  rental  value  shown 
during  certain  years  was  attributable  to  other  causes  than  the  overflow. 

S.-^yerflow— Cause  of  Aetion. 

Though  the  waters  of  a  creek  may  have  flooded  plaintiff's  land  in  ordinary 
freshets  before  the  construction  of"  a  railway,  the  company  is  not  therefore 
relieved  from  liability  for  damages  caused  by  its  diversion  of  the  channel  of 
the  creek  so  as  to  cause  it  to  flow  elsewhere  on  plaintiff's  land  to  his  damage. 

9.— Orerflow— Vnpreeedented  Ploods. 

Evidence  held  to  require  the  submission  of  th%  issue  as  to  unprecedented 
flood  as  a  defense,  and  authorities  indicating  the  proper  charge  on  such  issue 
pointed  out. 
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Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

A.  W.  Houston  and  W.  S.  Baker,  for  appellant. — There  is  no  allegation 
that  plaintiff  made  any  effort  to  rent  the  land  at  any  time  to  any  one, 
and  this  is  not  only  a  ne  essary  allegation  in  a  suit  for  rental  values, 
but  the  defendant  was  entitled  to  be  apprised  of  the  facts  relied  on  for 
a  recovery. 

The  court  erred  in  overruling  the  defendant's  special  exception  to 
that  portion  of  plaintiff's  petition  whereby  he  seeks  to  recover  one 
thousand  dollars  on  account  of  the  building  of  bridges,  roads,  loss  of 
time  and  expense  of  passing  his  property  from  one  side  to  the  other,  be- 
cause too  remote  and  speculative  and  not  a  proper  measure  of  damage 
in  this  cause. 

The  charge  instructs  the  jury  to  find  for  the  plaintiff  if  they  believe 
the  facts  therein'  stated,  regardless  whether  or  not  such  facts  constitute 
negligence,  and  is  upon  the  weight  of  the  evidence,  and  is  not  the  law  in 
the  case.  Houston  &  6.  N.  Ry.  Co.  v.  -Miller,  51  Texas,  275 ;  Texas  & 
P.  Ry.  Co.  V.  Murphy,  46  Texas,  364;  Campbell  v.  Trimble,  75  Texas, 
271;' Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Porfert,  72  Texas,  351;  Gulf, 
C.  &  S.  P.  Ry.  Co.  V.  Gasscamp,  69  Texas,  647;  Texas  &  P.  By.  Co. 
V.  Chapman,  57  Texas,  75;  Texas  &  P.  Ry.  Co.  v.  Wright,  62  Texas, 
515;  Missouri  P.  Ry.  Co.  v.  Lee,  70  Texas,  496;  Houston  &  G.  N.  Ry. 
Co.  V.  Randall,  50  Texas,  260. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by  the 
defendant  to  the  effect  that  if  the  Brazos  River  caused  the  damage 
complained  of  and  not  Bull  Hide  Creek,  to  find  for  the  defendant, 
because  the  plaintiff  had  no  right  to  recover  if  he  could  not  rent  his 
lands  on  account  of  the  waters  from  the  Brazos  River. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by  the 
defendant,  that  if  the  injury  in  question  was  occasioned  in  part  by  the 
waters  of  the  Brazos  River,  and  in  part  by  the  waters  of  Bull  Hide 
Creek,  that  the  defendant  would  be  liable  only  for  such  proportion  of 
the  damages  as  was  caused  by  the  waters  of  Bull  Hide  Creek,  because 
the  plaintiff  does  not  complain  of  the  waters  of  the  Brazos  River,  and 
the  evidence  shows  that  the  waters  of  the  Brazos  River  contributed  to  the 
injury,  if  any,  complained  of.  Austin  &  N.  W.  Ry.  Co.  v.  Anderson, 
79  Texas,  434. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by  the 
defendant  to  the  effect  that  if  the  levee  built  by  Norwood  caused  the 
change  in  the  channel  of  Bull  Hide  Creek,  to  find  for  the  defendant, 
because  he  had  the  right  to  show  any  fact  that  occasioned  the  injury 
complained  of,  and  because  there  was  evidence  tending  to  show  that  the 
Norwood  levee  tended  to  change  the  channel  of  Bull  Hide  Creek. 

The  court  erred  in  refusing  to  charge  the  jury  as  requested  by  the 
defendant  to  the  effect  that  if  the  plaintiff  was  acquainted  with  the 
negligence  complained  of  at  the  time  he  bought  the  land  in  question 
in  1889,  that  he  would  not  be  entitled  to  recover  in  this  cause. 

The  pleadings  and  evidence  showed  unprecedented  overflows  and  the 
court  should  have  charged  on  the  subject  or  given  the  requested  charge. 
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St.  Louis  &  S.  P.  Ry.  Co.  v.  Craigo,  10  Texas  Civ.  App.,  238;  Sabine 
&  E.  T.  Ry.  Co.  V.  Wood,  69  Texas,  681. 

Taylor  &  Oallagher  and  Sleeper  &  Kendall,  for  appellee. — ^The  ques- 
tion as  to  whether  or  not  the  rental  value  of  the  plaintiff's  land  was 
destroyed  under  the  pleadings,  was  a  question  of  evidence,  and  it  was 
not  necessary  for  the  plaintiff  to  plead  that  he  had  made  efforts  to 
rent  the  said  land« 

The  fact  that  plaintiff  was  required  to  build  bridges  and  roads  in 
order  to  pass  from  one  portion  of  his  property  to  another,  caused  by 
the  unlawful  act  of  defendant  in  turning  Bull  Hide  stream  from  its 
natural  channel  and  causing  the  same  to  flow  across  the  lands  of  the 
appellee,  constituted  a  proper  element  of  damage,  and  the  same  was 
neither  remote  nor  speculative.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Tait,  63  Texas,  224. 

The  authorities  show  that  any  one  who  diverts  or  is  concerned 
in  diverting  water  from  its  natural  channel  and  who  causes  the  same 
to  be  concentrated  and  deposited  upon  the  land  of  another  is  liable 
for  the  damage  thereby  occasioned.  It  is  a  breach  of  legal  duty  which 
can  not  be  excused  by  any  plea  of  accident  or  innocent  intention.  Rev. 
Stat.,  art.  4436 ;  Austin  &  N.  W.  Rv.  Co.  v.  Anderson,  79  Texas,  433 ; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Tait,  63  Texas,  225 ;  St.  Louis  &  S.  P. 
Ry.  Co.  V.  Craigo,  10  Texas  Civ.  App.,  244;  Gembler  v.  Echterhoff,  67 
S.  W.  Rep.,  313;  Texas  &  P.  Ry.  Co.  v.  O'Mahoney,  60  S.  W.  Rep., 
1051;  Texas  &  P.  Ry.  Co.  v.  O'Mahoney,  60  S.  W.  Rep.  902. 

The  measure  of  plaintiff's  damage  would  not  be  the  difference  in  the 
rental  value  of  the  land  between  the  time  when  the  water  was  actually 
on  the  land  and  what  such  rent  would  be  if  defendant  had  not  turned 
the  water  on  plaintiff  as  alleged,  but  it  is  the  difference  in  rental  value 
resulting  from  the  consequences  of  the  overflow,  regardless  of  the  time 
during  which  the  land  was  actually  submerged.  City  of  San  Antonio 
V.  Mackey's  Estate,  22  Texas  Civ.  App.,  147 ;  Gembler  v.  Echterhoff,  67 
S.  W.  Rep.,  313;  Comminge  &  Geisler  v.  Stevenson,  76  Texas,  647. 

The  court  did  not  err  in  refusing  the  charges  requested  by  defendant 
as  complained  of  in  the  above  mentioned  assignments  of  error  for  the 
reason  that  in  his  main  charge  to  the  jury  they  were  instructed  that 
plaintiff  could  not  recover  for  any  damage  sustained  by  him  by  reason 
of  an^  water,  whether  from  the  Brazos  or  Bull  Hide,  that  would  have 
flowed  upon  his  land  had  the  railway  embankment  been  constructed 
in  a  proper  manner,  or  not  constructed  at  all. 

PISHER,  Chief  Justice. — This  is  a  suit  by  Gurley  against  the  rail- 
way company  for  the  recovery  of  damages  alleged  to  have  occurred  as 
a  result  of  overflows  on  the  land  of  appellee  caused  by  the  improper  con- 
struction of  appellant's  railway  and  the  opening  of  its  borrow  pits  and 
ditches,  and  also  for  the  value  of  certain  improvements  in  the  nature 
of  bridges,  etc.,  erected  by  Gurley,  which  was  necessary  to  be  erected 
after  appellant  had  caused  the  land  to  be  overflowed. 

The  plaintiff^s  petition  substantially  alleges  that  prior  to  the  construc- 
tion of  the  railway  the  waters  of  Bull  Hide  Creek  flowed  into  the  Brazos 
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River  and  drained  a  great  portion  of  the  country  adjacent  to  the  stream; 
that  the  appellant  constructed  its  road  across  the  creek,  and  constructed 
railway  embankments  from  two  and  a  half  to  five  feet  in  height,  ex- 
tending about  one-half  mile  north  of  the  main  channel  of  Bidl  Hide 
Creek,  and  about  two  miles  south  of  the  main  channel  of  the  creek, 
leaving  insufficient  openings  for  the  waters  of  the  creek  to  pass  through, 
and  improperly  located  the  openings  in  said  embankment;  and  also 
constructed  and  authorized  and  permitted  to  be  constructed  a  dam  or 
embankment  from  two  to  three  feet  high  across  the  east  side  of  the 
right  of  way,  and  connecting  with  the  said  embankment  at  an  angle 
of  about  46  degrees,  ox)ening  southward  just  above  the  channel  of  Bull 
Hide  Creek;  that  by  reason  of  the  improper  construction  of  said  em- 
bankment, and  the  failure  to  leave  sufficient  openings^  and  the  failure 
to  properly  locate  the  same,  the  waters  of  the  creek  were  impeded  and 
ceased  to  flow  in  their  natural  channel  into  the  Brazos  River,  and  were 
turned  into  the  direction  of  and  on  the  land  of  the  plaintiff,  flowing 
down  said  embankment  in  a  southerly  direction  into  and  over  the  borrow 
pits  of  appellant,  and  that  in  order  to  facilitate  the  flow  of  the  water 
down  said  embankment  onto  and  over  the  land  of  the  appellee,  the  ap- 
pellant deepened  and  widened  the  borrow  pits  from  time  to  time,  and 
eventually  changed  the  bed  of  the  creek,  and  caused  the  same  to  flow 
in  a  continuous  stream  down  along  the  embankment,  and  thereby  threw 
the  water  coming  down  Bull  Hide  Creek  on  the  lands  of  the  appellee, 
whereby  the  same  were  rendered  unfit  for  cultivation,  pasturag:e  or  any 
other  use  whatever,  so  that  their  rental  value  was  in  effect  destroyed. 

Tlie  appellant^s  answer  contains  special  exceptions,  a  general  denial, 
and  special  pleas  wherein  it  is  alleged  (1)  that  if  the  appellee  was  the 
owner  of  the  land  in  controversy  that  he  acquired  the  same  after  con- 
struction of  appellant's  roadbed,  and  with  full  knowledge  of  the  con- 
dition complained  of  by  him;  (2)  that  the  lands  of  appellee  have  al- 
ways been  low  and  flat,  and  are  located  near  what  is  called  "the  scat- 
ters" of  Bull  Hide  Creek,  and  where  there  is  no  well  defined  chan- 
nel, and  where,  in  case  of  high  water,  the  entire  section  is  overflowed 
and  inundated;  (3)  that  the  overflows  during  the  years  complained  of 
were  unprecedented  in  the  history  of  Bull  Hide  Creek;  (4)  tliat  the 
appellant  owned  its  right  of  way  100  feet  wide  since  1889,  through  the 
lands  named  in  plaintiff's  petition,  and  has  used  the  same  for  railway 
purposes  ever  since,  and  that  appellant's  roadbed  is  constructed  in  a 
careful  and  scientific  manner,  with  the  necessary  sluices  and  culverts 
for  the  natural  drainage  of  the  land  lying  in  that  vicinity,  and  that 
if  appellant's  road  had  never  been  built,  appellee  would  suffer  the  same 
inconvenience  and  damages  of  which  he  complains  from  the  waters  of 
Bull  Hide  Creek  and  its  tributaries  and  the  Brazos  River;  (5)  the  ap- 
pellant pleaded  the  statutes  of  two  years'  limitation. 

Verdict  and  judgment  were  in  appellee's  favor  for  $2000. 

The  appellant's  second  and  tenth  assignments  of  error  are  grouped 
and  will  be  considered  together.  It  is  contended  the  special  exception 
addressed  to  the  petition  on  account  of  its  failure  to  allege  that  Qurley 
has  made  any  effort  to  rent  his  land  should  have  been  sustained.  The 
petition  alleges  that  by  reason  of  the  faulty  construction  of  the  railway. 
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and  the  overflows  that  resulted  therefrom,  that  "his  land  was  unfit  for 
cultivation,  and  that  it  was  impossible  for  him  to  rent  the  same  for 
the  years  mentioned.  These  allegations  were  sufficient  in  order  to  en- 
title the  plaintiff  to  recover  the  damages  he  sustained.  It  was  not 
necessary  for  the  plaintiff  to  aver  that  he  had  made  an  effort  to  rent 
the  land;  for  if  it  was  rendered  unfit  for  cultivation  and  it  was  impos- 
sible for  him  to  rent  the  same,  he  was  not  required  to  exercise  diligence 
to  find  renters,  as  a  basis  for  the  damages  that  resulted  from  the  un- 
lawful conduct  of  the  appellant. 

The  evidence  of  the  witness  Gurley  as  complained  of  in  the  tenth 
assignment  of  error  was  admissible.  It  was  a  fact  that  he  could  tes- 
tify 'to,  although  not  pleaded. 

The  third  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  overruling  special  exceptions  to  that  portion  of  the  plaintiff's 
petition  whereby  he  seeks  to  recover  $1000  on  account  of  the  building 
of  bridges  and  roads  necessary  to  be  erected  in  passing  over  his  prop- 
erty from  one  side  to  the  other,  on  account  of  tne  conduct  of  the  ap- 
pellant in  overflowing  his  lands.  It  is  contended  that  this  item  of 
damages  is  too  remote  and  is  speculative.  We  see  no  reason  why  the 
plaintiff  should  not  be  entitled  to  recover  damages  as  to  this  item,  if 
the  facts  stated  in  the  petition  are  true.  If  his  land  was  caused  to  be 
overflowed  by  the  faulty  construction  of  appellant's  railway  in  the  na- 
ture as  complained  of  in  the  petition,  and  if  in  the  use  of  the  land  it 
was  necessary  to  erect  and  construct  bridges,  etc.,  and  the  character  and 
nature  of  the  overflows  required  this  to  be  done,  in  order  that  the 
plaintiff  might  use  his  land  in  passing  from  one  part  to  the  other,  we 
see  no  good  reason  why  such  expenses  so  incurred,  which  became  neces- 
sary by  the  wrong  and  fault  of  the  railway  company,  could  not  be 
recovered. 

The  fourteenth  assignment  of  error  complains  of  the  charge  of  the 
trial  court  in  effect  instructing  the  jury  that  if  the  railway  company 
constructed  its  embankment  and  borrow  pits  and  diverted  the  waters 
of  Bull  Hide  Creek,  as  alleged,  and  the  plaintiff  had  suffered  dam- 
ages by  reason  thereof,  then  to  find  in  favor  of  the  plaintiff.  It  is  con- 
tended that  this  charge  is  erroneous,  because  it  made  the  railway  com- 
pany liable,  although  it  may  have  exercised  proper  care  in  constructing 
its  road,  and  that  it  could  only  be  held  liable  in  the  event  that  the  con- 
duct as  complained  of  was  negligence.  Article  4436  of  the  statute 
provides  that  in  no  case  shall  any  railroad  company  construct  a  roadbed 
without  first  constructing  the  necessary  culverts  and  sluices  as  the  nat- 
ural lay  of  the  land  requires  for  the  necessary  drainage  thereof.  This 
is  an  express  requirement  of  the  statute  and  it  must  be  complied  with, 
and  if  damages  result  from  a  failure  to  do  so,  the  railway  company  will 
be  held  responsible,  although  it  may  have  exercised  proper  care  in  order 
to  comply  with  this  provision  of  the  law.  Texas  P.  By.  Co.  v.  Whitaker, 
11  Texas  Ct.  Sep.,  249. 

We  overrule  the  sixteenth  assignment  of  error.  The  charge  of  the 
court  upon  the  measure  of  damages  was  proper.  The  eighteenth  and 
nineteenth  assignments  of  error  will  be  considered  together.  It  may 
be  that  the  point  presented  in  the  eighteenth  assignment  of  error  was 
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practically  covered  by  'the  main  charge  of  the  court;  but  the  question 
presented  in  the  nineteenth  assignment  of  error  was  not  submitted^  and 
in  passing  upon  that  question  we  will  consider  the  two  charges  together, 
and  hold  that  the  failure  of  the  court  to  give  the  charge  set  out  under 
the  nineteenth  assignment  is  reversible  error.  The  court's  charge  on 
the  subject  of  overflow  from  the  Brazos  River  is  as  follows:  "And  in 
this  connection  you  are  instructed  that  plaintiff  can  not  recover  for 
any  damages  sustained  by  him  by  reason  of  any  water,  whether  from 
the  Brazos  or  Bull  Hide,  that  would  have  flowed  upon  his  land  had 
said  embankment  been  constructed  in  a  proper  manner,  if  it  is  not,  or 
not  constructed  at  all,  but  can  only  recover,  if  at  all,  for  the  damages 
created  by  such  water  as  has  been  caused  to  flow  upon  his  land  by  the 
improper  construction,  if  any,  of  defendant's  said  roadbed  or  borrow 
pits." 

The  charge  requested  as  set  out  under  the  nineteenth  assignment  of 
error  is  as  follows:  "If  you  find  from  the  evidence  that  the  plaintiffs 
land  was  overflowed  from  the  waters  of  the  Brazos  River,  and  that  the 
rental  value  of  plaintiffs  land  in  question  resulted  in  part  from  the 
overflows  of  the  Brazos  River  and  in  part  from  the  waters  of  Bull  Hide 
Creek,  if  you  find  that  the  rental  value  of  the  plaintiff's  land  was 
injured  on  account  of  said  waters,  under  all  the  evidence  in  this  case; 
if  you  find  the  defendant  liable  at  all,  the  defendant  will  be  liable  only 
for  such  proportion  of  the  injury,  if  any,  to  the  rental  value  of  the 
plaintiff's  land,  as  was  caused  by  the  waters  of  Bull  Hide  Creek,  as 
complained  of  in  plaintiff's  petition." 

The  plaintiff's  petition  only  complains  of  the  waters  from  Bull  Hide 
Creek.  There  is  some  evidence  in  the  record  tending  to  show  that  fhe 
overflows  from  the  Brazos  River  during  the  time  complained  of  may 
have  been  in  part  a  cause  of  the  plaintiff's  damages ;  or,  in  other  words, 
that  it  was  not  solely  the  waters  from  Bull  Hide  Creek,  but  the  over- 
flows therefrom  in  connection  with  the  overflow  from  the  Brazos  caused 
the  damages.  The  charge  of  the  court  did  not  expressly  present  to 
the  jury  the  right  of  the  defendant  to  have  considered  what  effect  in 
part  the  waters  from  the  Brazos  might  have  had  in  producing  injury  to 
the  rental  value  of  the  land.  If  some  of  the  damages  could  be  traced 
to  the  overflows  from  the  Brazos  the  appellant  could  not  be  held 
responsible,  as  it  was  not  pleaded  nor  proven  that  the  faulty  construction 
of  the  railway  caused  the  water  from  the  Brazos  to  flow  over  the 
plaintiff's  land.  As  said  before,  there  is  some  evidence  in  the  record 
tending  to  show  that  the  waters  of  the  Brazos  River  flowed  over  the 
land.    It  was  error  in  the  court  to  refuse  to  give  this  charge. 

Wliat  we  have  said  practically  disposes  of  the  eighteenth  assignment 
of  error.  While  the  charge  of  the  court  did  touch  upon  that  question, 
it  was  not  as  full  and  specific  as  the  charge  requested  as  set  out  under 
the  eighteenth  assignment  of  error,  and  we  are  of  the  opinion  that  the 
charge  should  have  been  given. 

The  twentieth  assignment  of  error  is  as  follows:  "The  court  erred 
in  refusing  to  charge  the  jury  as  requested  by  the  defendant,  to  the 
effect  that  if  the  levee  built  by  Norwood  caused  the  change  in  the  chan* 
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nel  of  Bull  Hide  Creek,  to  find  for  the  defendant,  because  he  had 
the  right  to  show  any  fact  that  occasioned  the  injury  complained  of, 
and  because  there  was  evidence  tending  to  show  that  the  Norwood  levee 
tended  to  change  the  channel  of  Bull  Hide  Creek." 

The  charge  requested  is  as  follows:  "If  you  believe  that  the  levee 
built  by  Norwood  caused  the  change  in  the  channel  of  Bull  Hide  Creek, 
you  will  find  for  the  defendant."  In  view  of  the  evidence  this  charge, 
as  framed,  was  properly  refused;  but  as  the  question  as  to  Norwood's 
participation  in  the  act  that  produced  the  damage  might  again  arise 
upon  another  trial,  we  offer  the  following  suggestions: 

If  there  should  be  evidence  in  the  record  tending  to  show  that  the 
levee  built  by  Norwood  was  the  sole  cause  of  the  overflow  of  the  lands 
that  resulted  in  damage,  and  that  the  railway  company  did  not  partici- 
pate in  the  wrongful  conduct  of  Norwood,  then  the  charge  as  framed 
would  be  doubtless  correct.  But  if  the  act  of  Norwood  was  in  part  the 
cause  of  the  damages,  and  the  conduct  of  the  railway  company  as  com- 
plained of  in  the  petition  was  also  in  part  the  cause,  and  the  "appellant 
and  Norwood  were  not  acting  together  in  concert  (Leidig  v.  Bucher, 
74  Pa.  St.,  67),  then  the  appellant  would  be  responsible  for  whatever 
amount  of  damages  its  conduct  as  complained  of  occasioned.  But  if 
Norwood  and  the  railway  company  were  acting  in  concert  in  the  con- 
structidn*  of  Norwood's  embankment,  or  if  the  railway  company  con- 
sented thereto  and  participated  in  the  conduct  of  Norwood  in  the 
erection  of  his  embankment,  then  both  or  either  could  be  held  responsible 
for  the  entire  damages  sustained  by  the  plaintiff  that  was  occasioned 
by  the  embankment  erected  by  Norwood  (the  case  cited  supra). 

We  overrule  appellant's  twenty-first  assignment  of  error.  The  pur- 
chase by  the  plaintiff  of  the  land  to  which  the  damage  was  sustained 
subsequent  to  the  time  that  the  embankment  was  erected,  with  knowl- 
edge of  its  faulty  construction,  would  not  preclude  him  from  recovering 
damages. 

It  may  be  that  upon  another  trial  the  evidence  will  be  such  as  to 
justify  submitting  the  questions  raised  under  the  twenty-second  and 
twenty-third  assignments  of  error.  The  appellant  would  have  the  right 
to  show,  under  the  general  issue,  that  the  loss  of  the  rental  value  of  the 
land,  which  the  plaintiff  claims  was  the  measure  of  his  damages, 
was  attributable  to  some  extent  to  the  ravages  of  the  boll  weevil,  or  the 
inability  to  procure  labor  to  work  the  land  or  to  rent  the  same,  on 
account  of  the  exodus  of  negroes  in  that  vicinity  to  the  Indian  Terri-  ' 
tory.  The  plaintiff  sues  for  the  loss  of  the  rental  value  of  his  land 
for  certain  years,  and  claims  that  his  inability  to  rent  it  was  attributable 
to  the  overflows.  There  is  evidence  tending  to  show  that  he  tried,  to 
rent  the  land  and  could  not  do  so.  Of  course,  the  plaintiff's  theory  is 
that  the  overflow  from  Bull  Hide  Creek,  caused  by  the  conduct  of  the 
appellant,  was  the  reason  of  his  inability  to  rent  the  land,  and  if  the 
evidence  upon  another  trial  should  show  that  the  failure  to  obtain  the 
full  rental  value  of  his  lands  was  attributable  solely  to  the  conduct  of 
the  appellant,  then  the  other  questions  raised  under  these  assignments 
Vol.  XXXVII.  Civil— 19. 
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could  not  be  considered.  But  if  the  rental  value  that  he  claims  that 
he  lost,  or,  in  other  words,  if  the  failure  to  obtain  the  full  rental  value 
of  the  lands  was  attributable  solely,  not  to  a  cause  occasioned  by  the 
appellant,  but  was  in  part  caused  by  the  exodus  of  negroes,  whom  the 
evidence  shows  the  appellee  relied  upon  as  tenants,  or  if  the  depreciated 
rental  value  was  occasioned  in  part  by  the  ravages  of  the  boll  weevil, 
the  appellant  could  not  be  held  responsible  for  such  depreciated  rental 
value  so  occasioned. 

We  are  not  prepared  to  say,  in  view  of  the  evidence,  that  the  charges 
requested,  as  set  out  under  the  twenty-fourth  and  twenty-fifth  assign- 
ments of  error,  were  proper.  The  evidence  submitted  under  these  as- 
signments tends  to  show  that  the  waters  of  Bull  Hide  Creek  would  have 
overflowed  the  plaintiff's  land  although  the  railway  had  not  been  con- 
structed, and  the  charge  merely  to  the  effect  that  if  this  was  the  case 
the  railway  could  not  be  held  responsible,  would  be  improper,  in  view 
of  some  evidence  in  the  record  coming  from  the  plaintiff's  witnesses. 
While  it  is  true  that  the  waters  of  Bull  Hide  Creek  may  have  flooded 
the  land  in  ordinary  freshets,  still  that  would  not  have  justified  the 
railway  company  in  so  constructing  its  embankment  as  to  collect  the 
water  on  the  plaintiff's  land,  or  to  divert  the  channel  of  Bull  Hide 
Creek  and  cause  it  to  flow  elsewhere  on  the  plaintiff's  land  to  his  damage. 
Therefore,  we  are  of  the  opinion  that  there  was  no  error  in  refusing 
these  charges.  We  are  inclined  to  the  opinion  that  if  the  evidence  upon 
another  trial  is  the  same  as  is  now  eriiibited  by  the  record,  that  the 
appellant  would  be  entitled  to  have  the  issue  of  extraordinary  and  un- 
precedented floods  submitted  to  the  jury  upon  a  proper  charge  requesting 
the  submission  of  the  issue.  The  charge  as  framed  and  which  was 
refused  upon  this  subject,  is  not  accurate,  and  for  a  proper  charge  we 
refer  to  the  case  of  Gulf  C.  &  S.  P.  Ry.  Co.  v.  Pomerov,  67  Texas,  498, 
and  Texas  &  P.  Ry.  Co.  v.  Wliitaker,  11  Texas  Ct.  Rep.,  249.  There 
was  no  error  in  refusing  the  charge  as  framed. 

In  disposing  of  the  twenty-seventh  assignment  of  error,  it  is  only 
necessary  to  state  that  a  construction  of  the  court's  charge  warrants  the 
conclusion  that  the  jury  must  have  understood  from  its  terms  that 
before  they  could  find  for  the  appellee  they  must  believe  that  the  wrong- 
ful conduct  of  the  appellant,  as  alleged,  was  the  proximate  cause  <Jf 
plaintiff's  damages. 

The  last  assignment  of  error  is  on  the  facts,  and  is  disposed  of  by  the 
statement  that  there  is  evidence  in  the  record  upon  which  to  base  the 
verdict. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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L.  M.  Sawyer  kt  al.  v.  J.  F.  Wiesbb  &  Co.  - 

Decided  Noyember  30,  1004. 

l.F-Veniie— Plea  of  PrlTilege. 

Defendants  residing  in  different  counties,  jointly  charged  with  cooperating 
to  defraud  plaintiff,  may  be  sued  in  the  county  of  the  residence  of  either  de- 
fendant. 

S.—7raiid— Pleading.. 

Petition  considered  and  held  to  sufficiently  all^^  facts  showing  the  liability 
of  defendants  for  combining  to  defraud  plaintiffs. 

8.^-Oanilfliment— &ef  Adjudioata. 

Parties  claiming  rights  in  a  fund  sought  to  be  taken  under  garnishment 
by  a  third  party  against  the  person  holding  it  were  not  bound  by  the  judgment 
subjecting  it  to  such  garnishment,  where,  though  sought  to  be  made  parties 
to  the  proceeding,  they  plead  their  privilege  to  be  sued  in  the  county  of  their 
residence,  and  such  plea  was  sustained. 

4.— Bes  Adjudloata— Suit  by  AtsigBee. 

Where  an  assignee  for  the  benefit  of  creditors  recovered  judgment  estab- 
lishing his  right  as  such  assignee  to  property  against  a  third  party  claiming 
the  same,  the  judgment  was  conclusive  of  the  rights  of  the  creditors  whom  he 
represented  to  the  property  in  question  as  against  the  defendants  from  whom 
such  assignee  recoverea  it,  though  the  creditors  were  not  parties  to  the  suit 
except  as  represented  by  such  assignee. 

Appeal  from  the  County  Court  of  Hamilton.  Tried  below  before 
Hon.  J.  \V.  Warren. 

Davis  &  Cooke  and  A,  B.  Eidson,  for  appellant. — ^Merely  to  charge 
defendants  residing  in  other  Counties  with  participation  in  a  fraud  or 
conspiracy  with  a  resident  defendant,  by  vague  general  averments, 
without  setting  out  the  facts  predicating  the  charge,  will  not  justify  the 
court  in  overniUing  a  plea  of  privilege  filed  in  due  time  by  the  non- 
resident defendants.  Rev.  Stat.,  art.  1194;  McLaughlin  v.  Shannon, 
3  Texas  Civ.  App.,  137.  Also  the  authorities  cited  under  the  next 
succeeding  proposition. 

It  is  not  sufficient  to  constitute  a  cause  of  action,  merely  to  allege  that 
defendants  "fraudulently  and  corruptly  conspired"  to  do  certain  acts 
otherwise  legal,  or  did  such  acts  in  pursuance  of  a  "fraudulent  and  cor- 
rupt conspiracy/'  since  such  allegations  are  mere  conclusions  of  law; 
but  the  petition  must  allege  facts  sufficient  to  show  either  that  the  act 
accomplished  or  thing  done  in  pursuance  of  such  conspiracy  was  in  itself 
actionable  or  that  unlawful  means  were  used  to  accomplish  the  end  in 
view.  Delz  v.  Winfree,  80  Texas,  404;  International  &  G.  N".  Ey.  Co. 
V.  Greenwood,  2  Texas  Civ.  App.,  81;  Olive  v.  Van  patten,  7  Texas 
Civ.  App.,  630;  Wells  v.  Houston,  23  Texas  Civ.  App.,  645; 
9  Enc.  PI.  and  Pr.,  686-7-8  and  cases  cited;  Townes  Texas  Pleading, 
266-270;  Brown  v.  Mortgage  Co.,  4  Texas  Law  Journal,  760. 

A  general  demurrer  admits  only  facts  well  pleaded,  or  such  facts  as 
may  be  reasonably  inferred  from  the  facts  stated,  and  does  not  admit 
mere  conclusions  of  law  or  vague  general  averments  or  epithets  applied 
to  facts  or  acts.    Towne's  Texas  Pleading,  266-270 ;  Dennison  v.  liCague, 
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16  Texas,  400;  Catlin  v.  Glover,  4  Texas,  152;  Boy  v.  Bremond,  22 
Texas,  632;  Hendrix  v.  Nunn,  46  Texas,  141;  9  Enc.  PI.  and  Pr., 
668;  Fleming  v.  Seeligso^,  57  Texas,  531;  Holman  v.  Criswell,  13 
Texas,  44;  Austin  v.  Talk,  20  Texas,  165.  Also  notes  in  34  Am.  St. 
Eep.,  301,  and  39  Am.  St.  Sep.,  696. 

Where  trustee  named  in  deed  of  trust  upon  chattels,  executed  for 
purpose  of  securing  cert|iin  preferred  creditors  residing  in  various 
counties,  after  reducing  the  trust  funds  into  possession,  is  gamisheed 
by  a  judgment  creditor  of  the  maker  of  such  trust*  deed,  in  a  county 
other  than  the  residence  of  any  of  said  beneficiaries  and  there  files  his 
answer  in  the  court  from  which  garnishment  issued,  impleading  all  of 
said  beneficiaries  that  they  might  protect  their  rights  in  the  fund 
gamisheed,  and  such  beneficiaries  refuse  to  submit  to  the  jurisdiction  of 
file  court,  each  asserting  his  right  to  be  only  sued  in  the  county  of 
his  own  residence,  and  such  plea  of  privilege  is,  over  objection  of  such 
trustee  and  garnishing  creditor,  sustained  by  the  court,  and,  after 
judgment  is  rendered  against  the  trustee  in  such  garnishment  cause, 
said  beneficiaries  by  motion  attempt  to  intervene  and  set  such  judgment 
aside,  which  motion  is  overruled,  the  judgment  so  rendered  as  to  all 
issues  involved  in  same,  will,  until  set  aside,  conclude  such  beneficiaries 
in  any  subsequent  suit  against  the  trustee  or  the  garnishing  creditor. 
McGrady  v.  Monks,  1  Texas  Civ.  App.,  613;  Murray  v.  Land,  27  Texas, 
90 ;,  Bordages  v.  Higgins,  1  Texas  Civ.  App.,  50.  Upon  right  to  inter- 
plead beneficiaries:  1  Sayles  Texas  Practice,  sec.  203;  Williams  v. 
Wright,  20  Texas,  499;  Iglehart  v.  Moore,  21  Texas,  504;  Arthur  v. 
Batte,  42  Texas,  160;  Legg  v.  McNeill,  2  Texas,  431;  Dobbin  v.  Wy- 
brants,  3  Texas,  457 ;  Westmoreland  v.  Miller,  8  Texas,  169 ;  Kelly  Orain 
Co.  V.  English,  34  S.  W.  Rep.,  651 ;  Smith  v.  Texas,  etc.,  Ry.,  39'  S.  W. 
Rep.,  696;  Alamo  Ice  Co.  v.  Yancey,  66  Texas,  188. 

Neither  the  beneficiaries  nor  the  maker  of  a  preferential  trust  deed 
conveying  a  stock  of  goods  to  a  trustee  and  providing  that  he  should 
take  charge  of  said  goods,  etc.,  and  dispose  of  same  for  purpose  of 
paying  the  creditors  named  therein,  are  necessary  parties  to  a  garnish- 
ment proceeding  instituted  by  a  judgment  creditor  of  the  maker,  assert- 
ing the  invalidity  of  the  trust  deed  and  priority  of  payment  out  of 
funds  by  reason  of  garnishment.  Harrison  v.  Hawley,  7  Texas  Civ. 
App.,  313;  Ebel  v.  Bursinger,  70  Texas,  120;  Preston  v.  Carter,  80 
Texas,  388;  Bank  of  C.  v.  Marshall,  1  Texas  Civ.  App.,  712. 

Cooper  &  Co.  having  the  legal  right  to  have  issued  and  served  upon 
Sawyer,  in  McLennan  County,  the  writs  of  garnishment  shown  in 
evidence,  and  said  Sawyer  having  the  legal  right  to  answer  said  writs 
in  McLennan  County,  such  action  by  them  whether  the  result  of  in- 
dividual acts  or  of  a  conspiracy  between  them  could  not  be  actionable, 
no  matter  what  was  their  intention,  and  the  court  should  have  so 
charged.  Delz  v.  Winfree,  80  Texas,  404,  26  Am.  St.  Rep.,  755;  Inter- 
national &  G.  N.  R.  Co.  V.  Greenwood,  2  Texas  Civ.  App.,  81;  Olive 
V.  Van  Patten,  7  Texas  Civ.  App.,  630.  See  notes  in  34  Am.  St.  Rep., 
301,  and  39  Am.  St.  Rep.,  696. 

J,  Van  SteenwyJc,  for  appellee. — Suit  against  several  defendants  can 
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be  maintained  in  the  county  of  the  residence  of  anyone  of  them.  Eev. 
Stats,  art  1194,  div.  4;  Dublin  Cotton  Oil  Co.  v.  Eobinson,  60  S.  W. 
Rep.,  1054;  Cobb  v.  Barber,  92  Texas,  309. 

On  general  demurrer  every  reasonable  intendment  will  be  indulged  in 
favor  of  the  pleading  excepted  to,  and  where  a  good  cause  of  action  is 
shown  such  demurrers  will  not  reach  any  formal  defect.  Rule  17,  of 
District  Court  Rules;  Stone  v.  Day,  69  Texas,  18;  Wynne  v.  State 
National  Bank,  82  Texas,  382 ;  International  &  G.  N.  Ry.  Co.  v.  Hinzee, 
82  Texas,  627;  Warner  v.  Bailey,  7  Texas,  517. 

The  wrongful  use  of  legal  process  is  an  actionable  tort,  and  a  plead- 
ing showing  that  such  process  was  so  issued  and  served  at  the  instance 
of  the  defendants  and  injury  resulted  to  the  plaintiff  by  reason  thereof, 
sufficiently  states  a  cause  of  action.     Stone  v.  Day,  69  Texas,  18. 

A  trustee  is  required  to  exercise  absolute  good  faith  in  all  transac- 
tions had  on  the  part  of  the  beneficiaries  in  the  trust,  and  any  deviation 
therefrom,  when  injury  is  shown  to  have  resulted,  is  actionable,  and 
neither  the  trustee  nor  those  who  knowingly  act  with  him  will  be  al- 
lowed to  profit  by  his  wrong.  McKellar  v.  Peck,  39  Texas,  385;  27 
Am.  and  Eng.  Enc.  of  Law,  191-223,  and  authority  cited  under  note  2. 

The  judgment  for  a  wrongful  attachment  of  a  stock  of  goods  in  the 
hands  of  a  trustee,  for  the  benefit  of  creditors  cannot  be  again  attached 
or  gamisheed  for  the  benefit  of  the  defendant;  for  the  wrongful  attach- 
ment suit  is  an  attempt  to  recover  the  same  debt  as  the  original  wrong- 
ful attachment  was  sued  out  to  recover.    Pace  t.  Smith,  57  Texas,  555. 

Any  act  between  two  persons,  apparently  in  a  hostile  position,  and 
having  confiicting  interests  whereby  they  arrange  to  do  some  act  to 
injure  a  third  person,  anything  employing  the  forms  of  law,  in  an 
apparently  lawful  manner,  is  fraudulent  and  neither  will  be  allowed  to 
benefit  thereby.    Carey  v.  Houston  &  T.  C.  R.  Co.,  52  Fed.  Rep.,  675. 

A  former  judgment  is  not  conclusive  as  to  collateral  issues  or  any 
matter  which  must  be  inferred  from  it,  and  the  rule  of  res  judicata  has 
no  application  in  a  second  suit  involving  different  questions.  Nichols 
V.  Dibrell,  61  Texas,  641 ;  James  v.  James,  81  Texas,  381 ;  Oldham  v. 
Mclver,  49  Texas,  572 ;  Philipowski  v.  Spencer,  63  Texas,  607. 

The  process  of  the  courts  of  this  State  can  not  be  used  for  the  purpose 
of  indirectly  overriding  their  own  judgment,  and  any  proceeding  in- 
stituted with  such  intent  is  wholly  void. 

Two  persons  conspire  together  to  defeat  the  collection  of  a  lawful 
judgment  obtained  by  a  third  person  against  one  of  them  and  in  ac- 
cordance with  such  combination  to  perform  acts,  which  though  appar- 
ently legal  are  committed  with  the  fraudulent  intent  to  injure,  and  to 
defeat  the  collection  of  the  judgment:  such  acts  constitute  actual  fraud 
and  an  action  will  lie  for  ttie  damages  resulting,  to  such  third  party. 
Adams  v.  Paige,  7  Pick.,  542;  Findlay  v.  McAllister,  113  U.  S.,  104. 

A  conspiracy  whereby  a  judgment  debtor  attempts  to  deprive  his  judg- 
ment creditor  from  obtaining  the  satisfaction  of  his  judgment,  entered 
into  by  a  collusive  agreement  with  the  nominal  plaintiff,  who  stands  in 
a  position  of  trust  with  regard  to  the  funds,  is  an  actionable  tort,  though 
apparently  legal  means  are  pursued  in  so  doing. 

An  agreement  between  two  or  more  persons  to  defraud  another  of 
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his  rights  and  property,  under  the  forms  of  law,  when  executed,  is  an 
actionable  tort,  and  neither  of  the  fraudulent  parties  will  be  allowed  to 
profit  thereby.  Stone  v.  Day,  69  Texas,  18 ;  Delz  v.  Winf ree,  80  Texas, 
404;  8  Am.  &  Eng.  Enc.  of  Law  {2A  ed.),  226,  note  1.  (6  id.),  212, 
and  note  1. 

PISHEB,  Chief  Justice. — This  is  a  suit  by  Wieser  &  Co.  against 
L.  M.  Sawyer  and  M.  A.  Cooper  &  Co.,  naming  the  members  of  the  firm, 
and  the  Provident  National  Bank.  The  bank  is  no  longer  a  party,  as 
it  was  dismissed  from  the  case.  The  purpose  of  the  suit -was  to  hold 
Sawyer  and  Cooper  &  Co.  for  the  sum  of  f$300,  which  the  petition  alleged 
the  appellants  by  a  fradulent  conspiracy  had  deprived  them  of.  It  is 
averred  that  Wieser  &  Co.,  among  others,  were  preferred  creditors  in  a 
deed  of  trust  executed  by  one  J.  E.  Kline,  wherein  the  appellant  Sawyer 
was  named  as  trustee,  and  that  the  stock  of  goods,  wares  and  merchan- 
dise of  Kline  was  transferred  to  Sawyer  for  the  benefit  of  the  appellee 
and  the  other  preferred  creditors ;  that  after  this  deed  of  trust  had  been 
executed  and  the  goods  delivered  to  Sawyer,  Cooper  &  Co.  by  attachment 
process  seized  and  levied  upon  the  goods,  and  that  Cooper  &  Co.  claimed 
at  the  time  to  be  creditors  of  Kline;  that  the  goods  were  appropriated 
by  Cooper  &  Co.  under  the  attachment  process,  and  thereafter  Sawyer, 
for  the  benefit  of  the  appellees,  Wieser  &  Co.,  and  the  other  preferred 
creditors,  brought  suit  in  the  District  Court  of  Hamilton  County  against 
Cooper  &  Co.  and  the  members  of  the  firm  for  the  value  of  the  goods  so 
appropriated  by  them,  and  recovered  a  judgment  against  them  for  the 
sum  of  $1700,  with  interest  thereon  at  the  rate  of  6  percent  per  annum 
from  the  10th  day  of  December,  1895 ;  that  said  judgment  was  appealed 
from  by  Cooper  &  Co.,  and  was  affirmed;  that  thereafter  the  appellants, 
Sawyer  and  Cooper  &  Co.,  fraudulently  conspired  together  fof  the  pur- 
pose of  defeating  the  purposes  of  the  judgment  and  the  rights  of  the 
plaintiff  therein,  and  that  in  accordance  with  such  fraudulent  and  cor- 
rupt conspiracy.  Sawyer,  at  the  request  of  Cooper  &  Co.,  went  to  the 
City  of  Waco  and  received  from  Cooper  &  Co.  payment  of  the  judgment 
before  recovered  against  them,  and  that  in  furtherance  of  the  conspiracy 
a  garnishment  process  was  sued  out  by  Cooper  &  Co.  against  Sawyer, 
claiming  that  he  was  indebted,  or  had  property  or  effects  in  his  hands 
belonging  to  Kline;  and  that  in  furtherance  of  the  conspiracy  and  the 
purpose  to  defraud  the  plaintiffs,  the  attorneys  of  Sawyer  were  allowed 
to  prepare  his  answer  in  the  garnishment  suit,  which  answer,  it  is 
alleged  was  favorable  to  Cooper  .&  Co.,  and  one  of  the  purposes  of  the 
conspiracy  was  to  bring  the  garnishment  suit  in  Waco,  in  a  county  other 
than  the  residence  of  Sawyer  and  the  plaintiffs,  which  was  Hamilton 
County,  for  the  purpose  of  requiring  the  plaintiff  and  the  other  pre- 
ferred creditors  to  go  away  from  their  home  and  to  journey  to  McLennan 
County,  in  order  to  litigate  whatever  rights  they  might  have  to  the  fund 
garnisheed;  that  defendants  Sawyer  and  Cooper  fraudulently  caused  the 
judgment  in  the  District  Court  of  Hamilton  County  previously  recov- 
ered against  Cooper  to  be  declared  satisfied;  that  the  plaintiffs  demanded 
of  Sawyer  their  pro  rata  share  of  the  amount  claimed  to  have  been  paid 
him  by  Cooper  under  the  judgment  in  the  District  Court  of  Hamilton 
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County  in  accordance  with  the  terms  of  that  judgment  and  the  deed  of 
trust;  that  Sawyer  is  insolvent  and  that  a  judgment  against  him  would 
be  worthless;  that  thereafter  the  plaintiff  with  other  preferred  creditors 
was  cited  to  appear  in  the  District  Court  of  McLennan  County,  where 
the  garnishment  proceedings  were  then  pending,  in  which  court  the 
plaintiff,  with  the  other  preferred  creditors  presented  a  plea  of  privilege 
to  be  sued  in  Hamilton  County,  the  county  of  their  residence,  which 
plea  the  District  Court  of  McLennan  County  sustained.  Plaintiffs' 
petition  then  concludes  with  a  prayer  that  they  have  judgment  for  their 
debt,  that  is,  the  sum  of  $300. with  interest;  and  we  understand  this  to 
mean  that  the  purpose  and  object  of  the  plaintiffs'  case  was  merely  to 
recover  the  proportion  of  a  sum,  which,  as  preferred  creditors  under 
the  deed  of  trust,  they  were  entitled  to,  by  reason  of  the  judgment  of 
Sawyer  against  Cooper  &  Co.,  which  amount  had  been  paid  by  Cooper  & 
Co.  to  Sawyer,  but  which  by  reason  of  conspiracy  alleged  between 
Saw3''er  and  Cooper  &  Co.,  the  effect  was  to  defeat  the  plaintiffs'  claim, 
and  the  other  preferred  creditors  under  the  deed  of  trust. 

The  defendant  pleaded  the  judgment  rendered  by  the  District  Court 
of  McLennan  County  in  the  garnishment  suit  as  res  adjudicata,  and 
also  Cooper  &  Co,  pleaded  their  privilege  to  be  sued  in  McTjennan 
County,  the  county  of  their  residence.  And  they  also  presented  other 
issues  by  their  answer,  which  are  not  necessary  to  be  noticed  in  detail. 

It  appears  from  the  evidence  in  the  record  that  Sawyer's  residence 
was  in  Hamilton  County,  and  that  Cooper  &  Co.  resided  in  Mcljennan 
County.  Both  being  joined  as  defendants,  and  being  jointly  responsible 
for  the  same  act,  suit  was  properly  brought  by  the  appellees  in  Hamilton 
County,  the  residence  of  Sawyer.  One  of  the  defendants  residing  there 
fixed  the  venue  there  as  to  the  remaining  defendants. 

Demurrers  were  addressed  to  the  petition  upon  the  ground  that  the 
acts  of  fraud  were  not  sufficiently^  and  definitely  stated.  These  demurrers 
were  overruled.  We  are  of  the 'opinion  that  the  averments  were  suflS- 
cient ;  and  we  are  also  of  the  opinion  that  if  the  facts  alleged  were  true, 
in  view  of  the  law  to  be  subsequently  discussed,  they  constituted  a  fraud 
upon  the  rights  of  the  appellees  and  the  other  preferred  creditors,  who 
are  protected  by  and  had  previously  recovered  the  judgment  against 
Cooper  &  Co. 

The  assignments  of  error  that  contend  that  the  garnishment  proceed- 
ing in  McLennan  County  was  re«  adjudicata,  and  waa  final  as  to  the 
rights  of  the  appellees,  are  overruled.  The  appellees,  although  given 
the  opportunity  to  appear  in  that  case,  were  not  concluded  by  the  judg- 
ment rendered.  They  asserted  their  privilege  to  be  sued  in  the  county 
of  their  residence,  and  not  McLennan  County,  and  the  trial  court  in  the 
garnishment  case  sustained  this  plea  of  privilege.  At  the  time  that  that 
judgment  was  rendered  they  were  not  a  party  to  the  case,  and  their 
rights  were  not  presented  nor  litigated. 

Otlier  questions  are  raised  in  the  brief  by  various  assigimients  of 
errors,  but  it  is  unnecessary  that  we  should  discuss  them  in  detail,  in 
view  of  the  conclusion  we  have  reached  on  the  facts  of  the  case,  when 
construed  in  connection  with  the  opinion  heretofore  rendered  by  this 
court  in  Cooper  &  Co.  v.  Sawyer,  31  Texas  Civ.  App.,  620.    The  judg- 
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ment  there  rendered  by  us  affinning  the  judgment  of  the  District  Court 
is  final ;  and  if  we  are  correct  in  the  views  to  be  expressed,  the  trial  court 
in  disposing  of  this  case  should  have  peremptorily  instructed  a  verdict 
in  favor  of  the  appellees.  We  there  held  that  the  suit  instituted  by 
Sawyer,  as  trustee  against  Cooper  &  Co.,  for  the  value  of  the  property 
that  they  had  appropriated  by  virtue  of  the  attachment  process,  was 
practically  and  in  effect  a  suit  for  the  benefit  of  the  appellees  and  other 
accepting  creditors  of  Kline.  In  that  case  Sawyer  recovered  a  judg- 
ment which  was  for  the  benefit  of  the  appellees  and  the  other  accepting 
creditors,  and  the  practical  effect  of  it  was  to  establish  the  right  of  the 
appellees  and  such  other  creditors  to  a  superior  right  in  the  judgment 
against  Cooper  &  Co.,  and  the  proceeds  that  might  thereafter  be  paid 
to  Sawyer  by  Cooper  &  Co.  in  discharge  of  that  judgment.  The  judg- 
ment does  not  in  terms  declare  that  this  was  its  eflfect,  but  this  is  the 
effect  that  the  law  will  give  to  it,  when  construed  in  connection  with 
the  opinion  cited. 

In  that  case  the  defendant  alleged  that  the  debts  mentioned  in  the 
deed  of  trust  were  fictitious  and  fraudulent,  and  that  the  deed  of  trust 
was  executed  to  hinder,  delay  and  defraud  the  creditors  of  Kline  and 
his  father,  J.  K.  P.  Kline,  who  had  formerly  owned  the  stock  of  goods; 
that  the  trustee  had  not  taken  possession  of  the  goods  when  the  writ 
was  levied,  and  that  none  of  the  creditors  had  accepted  under  the  deed 
of  trust  before  the  levy  of  the  writ.  This  was  the  plea  of  Cooper  & 
Co.,  and  we  said,  "that  the  verdict  of  the  jury  settled  all  of  these  issues 
against  the  defendant,  and  that  a  careful  examination  of  the  statement 
of  facts  convinces  us  that  there  was  evidence  to  sustain  the  finding  of 
the  jury  upon  each  of  these  issues."  Cooper  &  Co.  pleaded  these  de- 
fenses against  the  action  of  Sawyer,  which  was  for  the  benefit  of  the 
appellees  and  the  other  accepting  creditors,  in  bar  of  their  right  to 
recover.  The  issues  were  presented  and  passed  upon,  and  as  against 
Cooper  &  Co.,  the  verdict  and  judgment  rendered  in  that  case  definitely 
settled  the  questions  as  to  the  deed  of  trust  not  being  fradulent  and 
that  the  goods  were  in  possession  of  the  trustee  when  levied  upon  by  the 
attachment  process,  and  that  the  creditors,  among  whom  were  the  ap- 
pellees in  this  case,  hacj  accepted  the  terms  of  the  deed  of  trust  before 
the  levy  of  the  writ.  And  we  refused,  upon  the  appeal  of  Cooper  & 
Co.  to  disturb  the  verdict,  either  in  the  amount  or  upon  any  of  the 
grounds  urged  in  their  assignments  of  errors.  The  effect  of  this  judg- 
ment was  to  establish  in  Sawyer  the  legal  title  in  trust  for  the  appellees 
in  this  case,  and  the  other  preferred  creditors,  to  the  sum  that  Cooper 
&  Co.  subsequently  paid  in  satisfaction  and  discharge  of  this  judgment. 
And  they  knew,  and  so  did  Sawyer,  that  when  they  sued  out  the  gar- 
nishment process  on  the  theory  that  the  money  paid  in  discharge  of  this 
judgment  was  the  property  of  Kline,  that  such  assertion  was  fictitious, 
and  that  if  the  effort  to  acquire  the  fund  would  be  successful,  it  woidd 
practically  amount  to  a  legal  fraud  upon  the  rights  of  the  appellees  and 
the  other  preferred  creditors.  The  appellees  and  those  creditors  were 
not  parties  to  the  case  when  that  judgment  was  rendered,  and  it  was 
the  duty  of  Sawyer,  as  the  trustee,  to  plead  and  assert  the  true  facts 
with  reference  to  their  rights,  and  urge  them  in  the  trial  court;  but  it 
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does  not  appear  from  the  evidence  in  the  record  that  the  full  nature  of 
the  rights  of  the  appellees  and  the  other  preferred  creditors  was  made 
known  to  the  trial  court  in  the  garnishment  proceedings^  and  that  it 
passed  upon  that  question.  Cooper  &  Co.,  by  virtue  of  the  previous 
judgment  that  had  been  rendered  against  them  in  the  District  Court  of 
Hamilton  County,  were  precluded  in  the  garnishment  proceeding  from 
assailing  the  validity  of  the  deed  of  trust  executed  by  Kline  for  the 
benefit  of  the  appellees  on  the  ground  of  fraud  and  that  the  beneficiaries 
there  named  had  liot  accepted  its  terms.  These  matters  were  adjudicated 
against  Cooi)er  &  Co.  in  that  judgment;  and  we  are  constrained  to  the 
opinion  that  if  Sawyer  and  Cooi)er  &  Co.  had  made  known  to  the  trial 
court  in  the  garnishment  proceeding,  and  developed  this  branch  of  the 
case,  and  the  rights  of  the  appellees  thereunder,  that  that  court  would 
not  have  held  the  fund  gamisheed  as  the  property  of  Kline  &  Co.  and 
subjected  it  to  the  debt  of  Cooper  &  Co. 
We  find  no  error  in  the  record  and  the^  judgment  is  affirmed. 

Affirmed. 


Meta  Eyl  et  al.  v.  State  op  Texas. 
Decided  November  30,  1904. 

l.—iIioeatioii— Survey. 

Where  entry  and  application  for  survey  upon  various  certificates  were  made 
in  one  written  application  designating  the  specific  land  sought  to  be  appropri- 
ated under  each,  the  fact  that  the  survey  thereunder  located  the  land  covered 
by  each  certificate  upon  land  designated  in  the  location,  not  for  that,  but  for 
another  certificate,  was  a  mere  irregularity  which  did  not  prevent  the  location 
and  survey  from  operating  as  an  appropriation  of  the  land  as  against  a  subse- 
quent locator. 

The  fact  that  a  survey  was  made  upon  land  different  from  that  designated 
in  the  application  or  that  designated  for  other  certificates  located  by  the  same 
application,  was  also  a  mere  irregularity,  it  being  within  the  power  of  the 
locator  to  adopt  and  ratify  the  change  of  location  made  by  the  surveyor. 

8d— Same-^Sehool  Land— Contiguoiu  Surveys. 

The  fact  that  the  two  surveys,  for  the  locator  and  the  school  fund,  made 
under  a  railroad  grant  certificate,  were  not  contiguous,  was  a  mere  irregularity, 
of  which  only  the  state  could  take  advantage.     . 

4.— location— Duplicate  and  Original  Certiilcate8. 

When  duplicate  certificates  had  been  procured  and  located,  on  affidavit  of 
loss  of  the  originals,  which  being  afterwards  found  were  located  elsewhere,  the 
owner  could  abandon  the  location  upon  the  duplicates  and  ask  patent  on  the 
original  certificates  as  located,  especially  where  the  duplicates  were  found  to 
be  located  on  lands  previously  appropriated. 
« 
5.^-4tehool  Land^Besignation  by  CommiBfioiier. 

The  fact  that  in  the  location  of  railway  land  grant  certificates  the  com- 
missioner did  not  personally  select  and  designate  the  even  and  odd  sections, 
in  order  to  designate  those  belonging  to  the  locator  and  the  school  fund  respect- 
ively, but  by  the  custom  of  his  office  the  draughtsman  adopted  the  numbering 
thereof  shown  in  the  surveyor's  return,  did  not  prevent  the  numbering  so  made 
from  operating  as  a  designation  of  the  even  numbered  sections  as  belonging 
to  the  school  rand. 
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6.— Constitution— Eeturn  of  Field  Notet— Ck>mpiitation  of  Time. 

The  constitution  going  into  effect  on  April  18,  1876  (Rev.  Stats.,  arts. 
3880-3882),  the  time  of  five  years  *from  its  adoption  allowed  for  returning  cei^ 
tificates  and  surveys  to  the  General  Land  Office  is  to  be  computed  as  excluding 
that  day,  and  their  return  on  April  18,  1881,  was  in  due  time. 

7^— School  Land— Location— Validating  Act. 

The  Act  of  February  3,  1883,  declaring  lands  theretofore  surveyed  for  the 
school  fund,  upon  certificates  valid  or  invalid,  to  belong  to  that  fund  cured 
irregularities  in  the  surveys  and  returns  as  well  as  in  the  certificates  them- 
selves. 

8.— School  Land-Appropriation— Compensation  for  hj  State. 

The  fact  that  lands  once  lawfully  appropriated  to  the  school  fund  were, 
in  the  adjustment  of  claims  between  the  state  and  the  school  fund  under  the 
Acts  of  March  3,  1899,  and  February  23,  1900,  by  mistake  of  the  commissioner, 
not  charged  to  the  school  fund,  but  that  fund  compensated  for  them  as  having 
been  granted  by  the  State  to  private  locators,  and  dia  not  have  the  effect  of  taking 
such  lands  out  of  the  school  fund. 

9.— School  Land— Patent. 

Patents  issued  to  locators  of  veteran  certificates  for  land  previously  sur- 
veyed for  and  appropriated  to  the  school  fund  gave  the  patentees  no  superior 
right  to  the  land  and  could  be  canceled  at  suit  of  the  State. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
V.  L.  Brooks. 

Joseph  D.  Sayers  and  Chas.  Rogan,  for  appellants. — In  order  to 
maintain  its  suit — being  an  action  of  trespass  to  try  title — ^the  State 
must  show  that  the  locations  and  surveys  were  made  and  returned  to 
the  General  Land  Office  as  required  by  law.  Rev.  Stat.  (1879),  arts. 
3895,  3896,  3898,  4795;  De  La  Garza  v.  Cassin,  72  Texas,  440;  Von 
Rosenberg  v.  Cuellar,  80  Texas,  256 ;  Adams  v.  Railway,  70  Texas.  252, 
269;  Ross  v.  Early,  39  Texas,  390;  New  York  &  T.  L.  Co.  v,  Thompson, 
83  Texas,  170;  Gunter  &  Munson  v.  Meade,  78  Texas,  638;  Atkinson  v. 
Ward,  61  Texas,  388;  Wilson  v.  Mason,  1  Cranch  (U.  S.),  24;  Lindsey 
V.  Miller,  6  Peters  (U.  S.),  674. 

The  written  entry  or  application  made  for  the  owner  and  filed  with 
the  surveyor  of  Menard  County  not  having  located  the  original  cer- 
tificates in  block  as  a  whole,  but  as  distinct  entities  by  describing  the 
lands  to  be  surveyed  for  each  certificate  specifically  by  metes  and  bounds, 
and  the  surveys  made  for  them  and  returned  with  the  certificates  to  the 
Land  Office  not  being  made  in  accordance  with  the  entry,  except  those 
for  certificate  116a,  but  embracing  land  entirely  different  from  that 
upon  which  they  had  been  respectively  located,  were  equivalent  to  surveys  i 
made  without  a  previous  entry  or  location,  and  are  therefore  void ;  such 
surveys  being  prohibited  by  articles  4131  and  4132,  Revised  Statutes 
(1895),  did  not  have  the  effect  of  segregating  the  lands  from  the  mass 
of  public  domain  and  did  not  confer  title  or  color  of  title  upon  the  o^ner 
of  the  certificates  or  upon  the  school  fund.    Same  authorities. 

The  fact  that  the  surveyor  did  not  perform  his  duty  in  making  the 
surveys  in  accordance  with  the  entries  does  not  make  the  surveys  valid 
or  excuse  the  owner  from  having  them  made  in  pursuance  therewith. 
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It  was  his*  duty  to  see  that  they  were  properly  made.    New  York  &  T. 
Ld.  Co.  V.  Thompson,  83  Texas,  182. 

If  the  locations  of  the  original  certificates  were  void  because  their 
duplicates  had  been  previously  located  in  another  county  by  authority  of 
the  owner,  or  if  the  surveys  were  void  because  they  were  not  made  in 
pursuance  to  the  entry  or  because  they  were  not  returned  to  the 
land  office  until  the  .  certificates  became  barred,  any  person  holding 
genuine  and  valid  land  certificates  had  the  right  to  appropriate  the 
land  in  controversy  under  their  said  certificates.  Houston  &  T.  C.  Ry. 
Co.  V.  Carter,  24  S.  W.  Eep.,  1103;  New  York  &  T.  L.  Co.  v.  Thompson, 
83  Texas,  170. 

The  legally  constituted  authority  having  failed  to  number,  designate 
and  reserve  for  the  permanent  school  fund  any  of  the  surveys  made  in 
Menard  County  for  the  original  certificates,  none  of  the  sections  or 
surveys  became  so  identified  as  the  property  of  said  fund  that  an  action 
of  trespass  to  try  title  can  be  predicated  thereon;  nor  can  the  action 
of  the  locator  and  surveyor  in  numbering  the  sections  or  surveys,  being 
without  authority  of  law,  relieve  the  objection.  Act  of  January  30, 
i854,  sec.  3,  p.  11  (GammePs  Laws,  vol.  3,  p.  1445) ;  Act  of  February 
8,  1860,  p.  68  (4  Gammel's  Laws,  1430) ;  Act  of  August  16,  1876,  sec. 
2,  p.  153  (8  Gammel's  Laws,  898) ;  Rev.  Stat.  (1879),  art.  4276;  Con- 
stitution,  art.  7,  sec.  2;  Stillman  v.  Hurd,  10  Texas,  112;  Stephenson 
V.  Price,  30  Texas,  718;  Von  Rosenberg  v.  Cuellar,  80  Texas,  255; 
Smith  V.  McGaughey,  87  Texas,  61;  Day  Ld.  &  C.  Co.  v.  State,  68 
Texas,  641;  23  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  365-6;  27  Id.  798. 

The  length  of  time — ^five  years  from  the  adoption  of  the  constitu- 
tion— ^prescribed  for  the  survey  and  return  of  the  certificates  to  the 
General  Land  Office  (Const,  art.  14,  sec.  2),  expired  at  midnight  of 
April  17,  1881.  Ross  v.  Morrow,  85  Texas,  172;  Phelan  v.  Douglass, 
11  Howard's  Practice  Reports  (New  York),  193;  Jones  v.  Kern,  101 
Ga.,  309. 

The  certificates  and  the  surveys  not  having  been  returned  to  the 
General  Land  Office  prior  to  April  18,  1881,  all  proceedings  of  whatever 
kind  and  by  whomsoever  had  in  reference  to  them  after  issuance,  before 
and  after  their  filing  in  the  General  Land  Office,  were  null  and  void; 
and  such  proceedings  could  not  and  did  not  operate  to  vest  title  or  color 
of  title,  within  the  meaning  of  section  2,  article  14,  of  this  constitution, 
to  the  surveys  or  any  of  them,  either  in  the  owner  of  the  certificates  or 
in  the  permanent  school  fund;  nor  were  the  surveys  or  any  of  them 
brought  by  such  proceedings  within  the  constitutional  provision  setting 
apart  "all  the  alternate  sections  of  land  reserved  by  the  State  out  of 
grants  made  to  railroads  or  other  corporations''  for  the  support  .of  the 
public  schools.  Von  Rosenberg  v.  Cuellar,  80  Texas,  260;  New  York 
&  T.  L.  Co.  V.  Thompson,  83  Texas,  170. 

L^nless  the  repugnancy  be  irreconcilable,  the  Act  of  February  3,  1883, 
should  be  construed  and  interpreted  in  connection  with  all  other  laws 
upon  the  same  subject  matter,  and  if  from  a  view  of  the  entire  Act 
and  from  other  laws  in  pari  materia  the  evident  intention  of  the  leo^is- 
lature  be  different  from  the  literal  import  of  the  terms  in  the  Act,  that 
intention  should  prevail.     Act  of  February  3,  1888,  p.  4   (Gammel's 
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JjAws  ol  Texas,  p.  310) ;  Bryan  v.  Simdberg,  5  Texas,  418 ;  Cain  v.  The 
State,  20  Texas,  362;  Selman  v.  Wolfe,  27  Texas,  72. 

Unless  it  be  shown  that  the  lands  in  controversy  were  located,  sur- 
veyed, returned  to  the  General  Land  OfBce,  numbered  and  reserv^  for 
the  permanent  school  fund  as  required  by  law  and  section  2,  article 
7  of  the  constitution,  the  Act  of  February  3,  1883,  will  not  give  pro- 
tection, nor  can  this  action  be  maintained.  Rev.  Stat.  (1879),  arts. 
3895,  3896,  3898,  4795;  De  La  Garza  v.  Cassin,  72  Texas,  440;  Smith 
V.  McGaughey,  87  Texas,  61;  Wilson  v.  Mason,  1  Cranch  (U.  S.),  24; 
Lindsey  v.  Miller,  6  Peters  (U.  S.),  674. 

Assuming  the  preceding  propositions  under  this  assignment  to  be 
correct,  it  follows  that  inasmuch  as  there  has  been  no  law  since  the  Act 
of  January  8,  1860,  authorizing  a  railroad  company  or  its  assignee  or 
the  surveyor  to  number  or  designate  the  ownership  of  the  surveys  to  be 
made  for  every  such  certificate  (such  authority  having  been  expressly 
withdrawn  from  them  by  the  Act  of  January  8,  1860  and  August  16, 
1876,  and  article  4276,  Revised  Statutes  (1879)  and  conferreJ  upon 
the  commissioner  of  the  General  Land  Office),  and  numbering  and 
designation  of  such  surveys  or  of  either  of  them  by  the  owner  or  locator 
of  the  certificates  or  by  the  surveyor,  being  without  authority  of  and 
contrary  to  law,  was  a  nullity  and  could  serve  no  purpose  whatsoever. 
Such  numbering  could  not  and  did  not  have  the  effect  to  vest  title  or 
color  of  title  to  any  of  the  surveys  in  either  the  owner  of  the  certifi- 
cates or  in  the  permanent  school  fund;  nor  can  such  numbering  by  the 
locator  and  surveyor  be  held  to  identify,  distinguish  and  designate  the 
surveys  in  controversy  so  as  to  bring  them  within  the  protection  of  sec- 
tion 2,  articles  7  and  14  of  the  constitution  or  of  the  Act  of  February 
3,  1883,  and  to  furnish  a  basis  for  this  suit.  Act  of  January  30,  1854, 
sec.  3,  p.  11  (3  Gammel's  Laws,  1455) ;  Act  of  February  8,  1860,  p. 
68  (4  GammePs  Laws,  1430);  Act  of  August  16,  1876,  p.  153  (8 
Gammers  Laws,  898);  Rev.  Stats.  (1879),  art.  4276;  Day  Ld.  & 
C.  Co.  V.  State,  68  Texas,  541;  Von  Rosenberg  v.  Cuellar,  80  Texas, 
260;  New  York  &  T.  L.  Co.  v.  Thompson,  83  Texas,  170;  Smith  v. 
McGaughey,  87  Texas,  61. 

When  the  law  is  clear  and  free  from  doubt  the  court  will  give  effect 
to  the  legislative  intent  regardless  of  the  consequences.  But  when  it  is 
susceptible  to  a  double  construction  the  courts  will  give  to  the  law 
the  construction  placed  upon  it  by  the  officer  whose  duty  it  was  to  con- 
strue it,  e8i)ecially  after  a  long  lapse  of  time.  To  give  it  a  different  con- 
struction would  probably  lead  to  grave  and  serious  consequences.  McGee 
V.  Corbin,  96  Texas,  35;  ToUeson  v.  Rogan,  96  Texas,  424;  Houston 
&  T.  C.  Ry.  Co.  V.  The  Sate,  95  Texas,  521;  Schendell  v.  Rogan,  94  Tex- 
as, 597;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  The  State,  81  Texas,  602; 
State  V.  Gunter,  36  Texas  Civ.  App.,  381 ;  Black  on  Interp.  of  Laws,  220; 
26  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.),  633-4-5,  and  authorities  cited 
thereunder. 

Neither  the  owner  nor  the  State  can  be  permitted  to  take  under  both 
the  original  and  duplicate  certificates.  The  duplicates  having  been 
first  located  and  returned  to  the  General  Land  Office  fixed  the  status 
of  the  owner  as  well  as  the  school  fund  with  reference  to  both  the  original 
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and  duplicate  certificates,  and  the  State  having  reserved  and  utilized  two 
of  the  surveys  under  the  duplicates  for  the  permanent  school  fund,  can 
not  recover  in  this  suit.  Houston  &  T.  C.  Hy.  Co.  v.  Carter,  24  S.  W. 
Eep.,  1103;  Johnson  v.  Eldridge,  49  Texas,  622. 

The  Acts  of  March  2, 1899,  and  February  23,  1900,  being  intended  not 
only  to  quiet  the  titles  throughout  the  State  but  also  to  adjust  and  settle 
the  interest  of  the  permanent  school  fund  in  the  public  domain  as  defined 
by  the  constitution,  were  within  the  power  of  the  Legislature ;  the  State 
being  a  trustee  for  that  fund,  such  statutory  settlement  is  conclusive 
upon  the  parties  hereto.  Act  of  March  2,  1899,  p.  14 ;  Act  of  February 
23,  1900,  p.  30;  Texas  C.  Ry.  Co.  v.  Bowman,  97  Texas,  417;  9  Texas 
Court  Reporter,  482. 

A  patent  carries  with  it,  at  least,  a  prima  facie  right  to  the  land 
thereby  granted  by  the  State  to  the  patentee;  and  to  rebut  this  pre- 
sumption, it  devolves  upon  the  adverse  claimant  to  clearly  establish  a 
prior  or  superior  equitable  right;  for  if  both  parties  have  equities, 
unless  thei-e  is  a  decided  preponderance  between  them,  the  legal  title 
must  turn  •the  scale,  taking  it  for  granted  that  it  was  not  obtained 
through  fraud  or  against  equities.  Johnson  v.  Eldridge,  49  Texas  520; 
Atkinson  v.  Ward,  61  Texas,  385. 

C.  K.  Bell,  Attorney-General,  and  T.  S,  Reese,  Assistant,  for  appellee. 
— ^As  to  all  the  locations  and  surveys  under  the  original  certificatco,  in 
Menard  County,  what  is  shown  by  the  record  to  have  been  done  was 
sufScient  to  segregate  the  land  from  the  public  domain  and  appropriate 
it  to  the  purpose  of  the  certificates.  The  failure,  if  failure  there  was, 
to  follow  the  strict  letter  of  the  statue,  was  a  mere  irregularity,  which 
did  not  affect  the  validity  of  the  locations  and  surveys.  Beatty  v.  Master- 
son,  77  Texas,  168 ;  Holmes  v.  Anderson,  59  Texas,  482 ;  Creswell  Ranch 
and  C.  Co.  v.  Waldstein,  28  S.  W.  Rep.,  260;  Houston  &  T.  C.  Ry.  Co.  v. 
Carter,  24  S.  W.  Rep.,  1102-1104. 

With  regard  to  surveys  15  and  16,  located  by  virtue  of  certificate 
117a,  outside  of  any  of  the  land  designated  in  the  file,  and  not  contig- 
uous to  each  other,  but  about  four  miles  apart,  the  failure  to  locate 
and  survey  the  two  surveys  contiguous  to  each  other  was  an  irregularity 
which  did  not  render  the  locations  and  surveys  void,  but  only  voidable 
at  the  instance  of  the  State,  which  alone  could  take  advantage  of  the  ir- 
regularity. Smith  V.  McGaughey,  87  Texas,  61 ;  Barrow  v.  Gridley,  25 
Texas  Civ.  App.,  13-15. 

As  to  all  of  the  surveys,  if  not  protected  by  the  written  applica- 
tion or  file  and  not  appropriated  thereby,  on  account  of  any  irregu- 
larities or  defects  therein,  they  were  protected  by  the  subsequent  surveys 
and  return  of  field  notes  thereof,  and  the  land  embraced  in  such  sur- 
veys and  field  notes  was  appropriated  to  the  certificates  named  in  the 
surveys  and  field  notes  from  the  date  of  the  surveys.  Forbes  v.  Withers, 
71  Texas,  302-306. 

The  act  of  the  Commissioner  of  the  General  Land  Ofiice  in,  first, 
accepting,  approving  and  filing  the  field  notes  of  the  sixteen  surveys, 
in  which  the  different  surveys  were  numbered  from  1  to  16,  without 
changing  the  numbers;  second^  in  so  delineating  the  surveys  on  the 
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map,  using  the  even  numbers  as  they  appeared  upon  the  field  notes; 
and,  third,  in  placing  the  even  numbered  sections,  as  designated  by  the 
county  surveyor,  upon  the  school  land  records  as  school  lands  was  a 
sufficient  compliance  with  the  provisions  of  the. Act  of  February  8, 
1860,  requiring  the  Land  Commissioner  to  number  the  surveys  and  reserv- 
ing the  even  numbers  for  the  State,  and  also  the  provisions  of  the 
Act  of  August  16,  1876,  which  is  article  4276,  Revised  Statutes  of  1879. 
Art.  4276,  Rev.  Stats.  1879;  Acts  1876,  chap.  101,  sec.  2,  p.  153. 

In  construing  the  provisions  of  section  2,  article  14,  of  the  constitu- 
tion of  1876,  requiring  all  unsatisfied  genuine  land  certificates  to  be 
surveyed  and  returned  to  the  General  Land  OfiBce  "within  five  years 
after  the  adoption  of  the  constitution,'*  the  constitution  will  be  con- 
sidered as  having  been  adopted  on  the  third  Tuesday  in  April,  1876, 
being  the  date  provided  for  in  the  ordinance  of  the  convention  for  its 
becoming  "the  organic  and  fundamental  law  of  this  state.*'  Rev.  Stats., 
1879,  arts.  3880-1-2. 

In  computing  the  five  years  after  the  adoption  of  the  constitution 
within  which  certificates  must  be  survej^ed  and  returned  to  the  General 
Land  Office,  the  day  of  the  adoption  of  the  constitution,  to  wit,  April  18, 
1876,  will  be  excluded.  Constitution,  art.  14,  sec.  2;  Rev.  Stat.,  1879; 
art.  3880,  3881  and  3882;  Burr  v.  Lewis,  6  Texas,  84;  Halbert  v.  San 
Saba,  etc.,  Assn.,  89  Texas,  232 ;  Hill  v.  Kerr,  78  Texas,  213-217. 

(This  last  case  is  so  exactly  upon  the  facts  that  any  further  citation 
of  authority  would  seem  to  be  unnecessary;  but  we  cite  further  Dowell 
V.  Vinton,  1  App.  C.  C,  pp.  140-142;  Fairbanks  v.  Wood,  17  Wend., 
329 ;  Williamson  v.  Farrow,  21  Am.  Dec.,  497 ;  note  to  Avery  v.  Stewart, 
7  Am.  Dec,  250.) 

This  provision  of  the  constitution,  whether  considered  as  a  statute 
of  limitations  or  as  creating  a  forfeiture  of  rights  under  a  land  cer- 
tificate for  failure  to  survey  and  return  within  the  prescribed  time, 
must  be  construed  strictly  against  the  bar  of  limitations,  or  the  for- 
feiture of  rights  and  property.  O'Connor  v.  Towns,  1  Texas,  107-115; 
Winston  v.  The  State,  32  Texas  Crim.  Rep.,  68;  Hill  v.  Kerr,  supra; 
Shepard  v.  Avery,  89  Texas,  309 ;  Thome  v.  Mosher,  20  N.  J.  Eq.,  262. 

The  duplicate  certificates  having  been  issued,  located,  and  surveyed 
at  the  instance  of  the  owner  of  the  originals,  under  the  mistaken  belief 
that  the  originals  were  lost,  the  owner  of  the  originals  and  duplicates 
had  the  right,  upon  discovery  of  the  mistake,  to  abandon  the  surveys 
made  under  the  duplicates  and  to  adopt  the  surveys  made  under  the 
originals,  and  upon  such  abandonment  of  the  one  and  adoption  of  the 
other  the  original  certificates  were  restored  to  their  original  status 
as  if  no  duplicates  had  issued,  and  the  surveys  thereunder,  both  those 
made  for  the  owner  and  those  made  for  the  State,  became  in  all  respects 
as  though  no  duplicates  had  issued. 

Whatever  may  have  been  the  irregularities  in  the  original  certificates, 
the  application  of  file,  the  surveys  and  the  return  of  the  certificates  and 
field  notes  to  the  General  Land  Office,  the  eight  sections  of  land  sued 
for  were  lands  "surveyed  by  a  railroad  company^  for  the  benefit  of  the 
public  free  schools  of  this  State,'*  by  virtue  of  certificates  either  valid 
or  invalid,  void  or  voidable,  and  as  such  became  ^lands  belonging  to  the 
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public  free  schools  of  this  state,"  by  virtue  of  the  Act  of  February  3, 
1883,  whether  previously  invested  with  that  character  or  not,  as  found 
by  the  District  Court  in  its  conclusions  of  law.  Act  of  February  3,  1883, 
9  GammePs  Laws  (bottom),  page  310;  Mills  v.  Needham,  28  Texas  Civ. 
App.,  547  (writ  of  error  refused) ;  Barrow  v.  Qridley,  26  Texas  Civ. 
App.,  13-15. 

The  issuance  of  the  duplicate  certificates  either  affected  or  did  not 
affect  the  validity,  force  and  effect  of  the  originals.  After  the  issuance 
of  the  duplicates  the  originals  were  either  valid  or  invalid,  void  or  void- 
able; in  either  case  the  lands  surveyed  thereunder  for  the  benefit  of  the 
public  free  schools  became  the  property  thereof  by  virtue  of  the  Act 
of  February  3,  1883,  and  on  that  date. 

The  clear  intent  of  the  Act  of  February  3,  1883,  was  to  appropriate  to 
the  public  free  schools  all  land  theretofore  surveyed  for  the  benefit  of 
said  fund,  regardless  of  any  technical  irregularities  in  the  manner 
of  making  such  surveys  or  failure  to  comply  with  technical  provisions 
of  the  statute  in  making  the  surveys  and  in  returning  the  certificates 
and  field  notes.  There  is  no  authority  for  limiting  it  to  surveys  made 
in  strict  compliance  with  the  statute. 

The  eight  sections  herein  sued  for,  immediately  upon  their  survey 
for  the  stete  by  virtue  of  the  alternate  certificates  issued  to  the  railroad 
company,  by  virtue  of  section  2,  article  7,  Constitution  of  1876,  were 
appropriated  to  the  public  school  fund.  Constitution  of  1876,  art.  7,  sec. 
2;  Adams  v.  Railway,  70  Texas,  267-8. 

If,  on  account  of  any  vice  in  the  certificates  or  their  location  and  sur- 
vey, the  eight  sections  sued  for  were  not  at  once  upon  such  survey  appro- 
priated to  the  school  fund,  they  were  so  appropriated  by  the  Act  of  Feb- 
ruary 3,  1883.     (Rev.  Stat,  art.  4265.) 

In  either  case  the  Legislature  could  not  by  subsequent  legislation  change 
or  destroy  the  character  of  these  lands  as  public*  school  lands,  as  is  con- 
tended by  appellant  was  done  by  the  Act  of  1900,  nor  was  it  the  intention 
of  that  Act  to  do  so,  or  to  attempt  to  do  so.  Act  March  3,  1899,  chap. 
16;  Acts  26th  Legislature;  Act  February  23,  1900,  chap.  11,  Acts  1st 
Called  Session  26th  Legislature;  Kuechler  v.  Wright,  40  Texas,  606. 

If,  by  mistake  of  the  Land  Commissioner,  these  lands  were  not  charged 
to  the  school  fund,  in  the  adjustment  made  by  the  Act  of  February  23, 
1900,  and  the  school  fund  by  said  adjustment  was  in  fact  compensated 
therefor,  this  could  in  no  wise  affect  the  character  of  the  lands  as  school 
lands.    Same  authorities. 

The  lands  in  controversy  having  been  appropriated  by  the  location 
and  survey  of  the  same  for  the  state  under  the  alternate  railroad  com- 
pany certificates,  or  at  least  by  the  provisions  of  the  Act  of  February  3, 
1883,  to  the  school  fund,  the  location  of  the  veteran  donation  certificates 
thereon  and  the  patents  issued  upon  such  locations,  under  which  de- 
fendants claim,  are  absolutely  void  and  conveyed  no  title,  legal  or  equit- 
able. Constitution  1876,  sec.  2,  art.  14;  Adams  v.  Railway,  70  Texas, 
252-268;  Besson  v.  Richards,  24  Texas  Civ.  App.,  68,  and  cases  cited. 

The  locations  having  been  made  and  patents  having  been  issued  upon 
land  already  appropriated  by  reservation  for  the  benefit  of  the  public 
school  fund,  at  the  date  of  the  location  of  the  veteran  donation  certifi- 
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cates,  the  patents  issued  thereon  were  void.  Sherwood  v.  Fleming,  25 
Texas  Sup.,  427-8;  Todd  v.  Fisher  &  Miller,  26  Texas,  241;  Woods  v. 
Durret,  28  Texas,  437;  Day  U  &  C.  Co.  v.  The  State,  68  Texas,  541; 
Burfenning  v.  Chicago,  etc.,  Railway  Co.,  163  U.  S.,  321-323. 

In  such  case  there  was  no  estoppel  against  the  state  arising  from  the 
unauthorized  act  of  the  Land  Commissioner  in  issuing  the  patents.  Day 
L.  &  C.  Co.  V.  The  State.,  68  Texas,  553. 

EIDSON,  Associate  Justice. — ^This  was  an  action  of  trespass  to  try 
title  brought  by  the  Stafe  against  the  appellants,  Meta  Eyl,  Walter  Tips, 
Charles  Fowler,  Johanna  Runge,  Anna  Stromeyer  and  others,  assignees 
of  the  Las  Moras  Ranch  Company,  to  recover  eight  certain  sections  of 
land  in  Menard  County,  surveyed  for  the  public  school  fund,  by  virtue 
of  certain  alternate  certificates  issued  to  the  Buffalo  Bayou,  Brazos  & 
Colorado  Railroad  Company.  In  addition  to  the  usual  allegations  ap- 
propriate to  an  action  in  trespass  to  try  title,  it  is  alleged  that  the  land 
sued  for  is  covered  by  certain  locations  and  surveys  upon  which  patents 
have  issued,  under  which  defendants  (appellants)  claim  title;  that 
said  locations,  surveys  and  patents  are  subsequent  to  the  survey  of  flie 
lands  for  the  school  fund,  and  are  null  and  void ;  that  they  are  a  cloud 
upon  the  title  of  the  State,  and  interfere  with  the  sale  and  disposition 
of  the  lands  as  public*  free  school  lands,  with  prayer  for  a  recovery  of 
the  land,  for  cancellation  of  the  patents  aforesaid,  and  for  removal  of 
cloud  from  appellee's  title  and  for  general  relief. 

Defendants  in  the  court  below,  appellante  herein,  pleaded  not  guilty 
and  that  the  locations  and  surveys  for  the  original  certificates  in  Menard 
County,  under  which  plaintiff  (appellee)  claims  title  were  void,  because 
(1)  their  duplicates  had  been,  just  prior  thereto,  located  in  Kinney 
County;  (2)  the  surveys  in  Menard  County  for  the  original  certificate 
were  not  made  in  conformity  with  law,  and  (3)  that  when  filed  in  the 
land  office  they  were  barred  by  the  Constitution.  They  also  alleged  as 
defenses  that  said  surveys  have  never  been  numbered  by  the  Commis- 
sioner of  the  General  Land  Office  and  notice  of  that  fact  given  the  sur- 
veyor, and  have  never  been  reversed  for  the  school  fund;  that  in  the 
final  adjustment  and  partition  of  the  joint  interest  of  the  State  and 
that  fund,  the  surveys  in.  controversy  w«re  teken  into  account  and 
charged  to  the  State  as  having  been  alienated  by  it  to  those  under  whom 
defendants  claim  and  hold  and  for  other  purposes;  that  under  said  ad- 
justment and  partition  in  the  Act  of  February  23,  1900,  the  State 
granted  to  that  fund  an  additional  acreage  from  the  unappropriated 
public  domain,  equivalent  to  the  surveys  in  controversy,  and  also  to 
those  located  for  the  duplicate  certificates  in  Kinney  County;  and  that 
the  lands  in  controversy  were  duly  patented  to  the  Las  Moras  Ranch 
Company  in  1884,  by  virtue  of  the  location  and  survey  of  certain  vet- 
eran donation  certificates  made  in  1883,  under  whom  defendants  hold 
title. 

The  case  was  tried  upon  an  agreed  statement  of  facte  before  the  court 
without  a  jury,  and  judgment  rendered  for  the  State  for  all  of  the 
land  sued  for,  for  cancellation  of  the  patente  and  for  removal  of  cloud 
upon  title,  ete. 
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We  find  the  following  material  facts  based  upon  the  statement  of 
facts  contained  in  the  record  which  was  adopted  by  the  court  below  as 
its  findings  of  fact : 

On  January  1,  1872,  the  Commissioner  of  the  General  Land  Office 
issued  to  the  Buffalo  Bayou,  Brazos  &  Colorado  Bailroad  Company  eight 
land  certificates  for  640  acres  each,  numbered  Ilia  to  118a,  both  in- 
clusive; and  on  October  3,  1879,  the  owner  filed  them  with  the  county 
surveyor  of  Menard  County  for  location.  On  and  prior  to  the  date  of 
filing  said  certificates  with  said  surveyor  they  were  the  property  of  the 
Galveston,  Harrisburg  &  San  Antonio  Railway  Company,  whose  owner- 
ship continued  until  July  11,  1884.  During  said  time  T.  W.  Pierce  was 
president  of  said  company,  and  A.  J.  Fry  was  its  land  agent.  In  1880 
A.  J.  Pry,  as  the  agent  of  the  owner,  advertised  the  loss  of  the  original 
certificates,  and  on  September  27,  1880,  the  Commissioner  of  the  Gen- 
eral Land  Office  issued  and  delivered  to  him  duplicates  thereof,  num- 
bered 35-204  to  35-211,  both  inclusive.  On  February  25,  1881,  said 
Pry  as  the  agent  of  the  owner,  under  the  mistaken  belief  that  the  origi- 
nals were  lost,  located  said  duplicates  in  Kinney  County.  Two  sur- 
veys were  made  for  each  of  them  between  March  15  and  26,  1881,  and 
the  field  notes  with  the  duplicate  certificates  and  written  entries  or  loca- 
tions were  returned  to  and  filed  in  the  General  Land  Office  on  April 
16,  1881,  and  entered  on  the  records  and  maps  of  the  General  Land 
Office.  Two  of  the  surveys  so  made  for  said  duplicate  certificates,  one 
for  152  acres  and  the  other  for  354  94-100  acres,  were  afterwards  utilized 
for  the  benefit  of  the  permanent  school  fund,  one  having  been  sold  and 
the  other  leased  as  school  land.  The  surveys  made  for  the  other  du- 
plicates were  in  confiict  with  prior  valid  grants. 

On  March  9,  1881,  R.  P.  Beddau,  acting  as  the  agent  of  James  Con- 
verse, filed  with  the  county  surveyor  of  Menard  County  a  written  ap- 
plication, by  which  he  located  said  original  certificates  Ilia  to  117a, 
both  inclusive,  numbering  the  lands  located  for  each  of  said  certificates, 
and  describing  each  location  by  metes  and  bounds.  Said  Converse  was 
at  that  time  the  agent  of  the  owner  of  said  certificates.  No  entry  or 
written  application  was  made  for  certificate  118a.  Between  March  9 
and  12,  1881,  the  surveyor  of  Menard  County  made  sixteen  surveys  for 
said  certificates,  including  certificate  118a.  With  the  exception  of  the 
survey  for  certificate  116a,  the  surveys  made  for  the  other  certificates 
respectively  were  made  on  lands  other  and  different  from  those  upon 
which  they  had  been  respectively  located  by  the  application;  that  is 
to  say,  surveys  were  made  for  certificate  118a  on  land  located  by  the 
application  for  certificate  Ilia;  surveys  were  made  for  certificate  114a 
on  land  located  by  the  application  for  certificate  112a;  surveys  were 
made  for  certificate  113a  on  land  located  by  the  application  for  certifi- 
cate 114a;  surveys  were  made  for  Ilia  on  land  located  by  the  applica- 
tion for  certificate  113a;  surveys  were  made  for  115a  on  land  located 
by  the  application  for  certificate  117a;  surveys  were  made  for  116a  on 
land  located  for  it  by  the  application;  the  surveys  made  for  certificate 
112a  were  made  on  land  located  by  the  application  for  certificate  113a. 
The  call  for  the  southeast  comer  of  survey  No.  4  as  the  beginning  cor- 
VoL  XXXVII.  Civil— 20. 
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ncr  of  survey  No.  5  in  the  application  being  a  mistake^  and  being  in- 
tended for  the  northeast  corner  of  survey  Xo.  4.  The  surveys  for  cer- 
tificate 117a  are  on  land  not  located  for  it  or  for  any  other  certificate 
by  the  application,  and  are  about  four  miles  apart.  The  surveys  thus 
made,  together  wjth  said  certificates  and  the  application  locating  them, 
were  returned  to  and  filed  in  the  General  Land  Office  April  18,  1881. 
The  different  surveys  made  for  the  original  certificates,  except  117a, 
covered  substantially  the  entire  body  of  vacant  land  which  the  descrip- 
tions in  the  entries  or  applications  taken  in  the  aggregate  covered. 

In  1902  the  surveyor  of  Menard  County  filed  in  the  General  Land 
Office  corrected  field  notes  of  surveys  10,  8  and  16,  for  certificates  Ilia, 
113a  and  117a;  but  the  only  changes  made  were  to  free  them  from  con- 
flict with  older  surveys,  and  such  corrected  field  notes  covered  no  land 
not  embraced  in  the  original  field  notes. 

At  the  time  A.  J.  Pry  made  application  for  and  procured  the  dupli- 
cate certificates  and  filed  same  with  the  surveyor  of  Kinney  County 
and  made  application  for  surveys  by  virtue  thereof,  he  supposed  the 
originals  were  lost,  but  as  soon  as  he  learned  they  were  not,  he  on  the 
14th  day  of  August,  1882,  demanded  patents  on  the  surveys  made  there- 
under in  Menard  County,  and  abandoned  the  duplicate  certificates  and 
their  location.  No  patents  have  been  issued  to  the  owner  of  said  orig- 
inal and  duplicate  certificates  to  any  of  the  surveys  made  thereunder. 

The  county  surveyor  of  Menard  County  numbered  the  surveys  made 
by  him  by  virtue  of  said  certificates  Ilia  to  118a,  both  inclusive,  from 
1  to  16,  both  inclusive.  The  Commissioner  of  the  General  Land  Office 
(lid  not  personally  select  and  designate  the  even  numbered  sections  for 
the  school  fund,  but  there  was  a  custom  at  the  time  in  the  General 
Ijand  Office  for  the  draughtsman  to  adopt  the  designation  and  number- 
ing of  such  surveys  as  made  by  the  surveyor  and  appearing  in  the  field 
notes,  and  this  was  done  with  reference  to  these  surveys. 

On  February  4,  1883,  applications  were  filed  with  the  county  sur- 
veyor of  Menard  County  for  the  location  and  survey  of  the  veteran  do- 
nation certificates  described  in  plaintiff^s  petition  and  in  defendants' 
answer;  that  surveys  for  each  of  said  certificates  were  made  between 
October  28  and  November  3,  1883,  and  said  applications,  field  notes  and 
certificates  were  all  returned  to  and  filed  in  the  General  Land  Office 
November  20,  1883. 

All  of  said  surveys  were  patented  to  the  Las  Moras  Ranch  Company, 
assignee,  July  11,  1884,  except  the  Nancy  Pierson  and  H.  P.  Redfield 
surveys,  which  were  patented  to  the  same  company  as  assignee  Septem- 
ber 16  and  17,  1884;  that  said  veteran  donation  certificates  were  lo- 
cated and  the  several  surveys  made  thereunder  upon  both  the  even  and 
odd  numbered  sections  surveyed  for  said  original  Buffalo  Bayou,  Brazos 
&  Colorado  Railroad  Company  certificates;  that  defendants  are  the  ven- 
dees of  said  Las  Moras  Ranch  Company ;  that  said  surveys  made  under 
said  original  certificates  issued  to  the  Buffalo  Bayou,  Brazos  &  Colorado 
Railroad  Company,  were  placed  on  the  school  land  records,  and  were 
delineated  upon  the  official  map  of  Menard  County  in  use  in  the  Gen- 
eral Land  Office  when  the  field  notes  were  returned  to  that  office,  and 
80  remained  until  the  making  of  a  new  map  in  1894.    The  surveys  made 
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by  virtue  of  the  veteran  donation  certificates  above  mentioned  were  de- 
lineated on  the  official  map  of  Menard  County  by  the  Commissioner  of 
the  General  Land  Office  when  said  new  map  of  that  county  was  made 
in  1894,  and  they  alone  were  platted  thereon.  Said  lands  have  been 
occupied  by  the  appellants  and  their  vendors  continuously  since  the 
issuance  of  said  patents,  and  by  them  all  taxes  thereon  have  been  regu- 
larly paid  as  they  have  accrued  since  the  same  were  patented.  No  suit 
has  been  instituted  against  them  by  anyone  for  the  recovery  of  said 
lands  in  part  or  in  whole,  until  the  present  action. 

On  the  final  partition  and  adjustment  of  the  joint  interests  of  the 
State  and  permanent  school  fund  in  the  public  domain,  in  pursuance 
to  the  Act  of  March  3,  1899,  the  land  surveyed  for  the  original  certifi- 
cates issued  to  said  Buffalo  Bayou,  Brazos  &  Colorado  Railroad  Com- 
pany were  charged  to  the  State ;  and  in  the  statutory  grant  of  February 
23,  1900,  the  permanent  school  fund  was  compensated  therefor  by  re- 
ceiving from  the  unappropriated  public  domain  an  additional  amount 
of  land  equal  in  acreage  to  that  surveyed  for  said  original  certificates  in 
Menard  County;  that  neither  the  owner  of  said  original  certificate  Ilia 
to  118a,  both  inclusive,  issued  to  the  Buffalo  Bayou,  Brazos  &  Colorado 
Railroad  Company,  nor  the  school  fund,  has  received  any  land  there- 
under, except  as  hereinbefore  stated. 

The  conclusions  of  law  of  the  court  below  are  as  follows :  "The  land, 
title  to  which  is  here  in  controversy,  had,  prior  to  the  locations  and  sur- 
veys under  which  defendants  claim  title,  been  surveyed  for  the  benefit 
of  the  public  free  schools  of  ihis  .State,  by  virtue  of  the  locations  and 
surveys  for  the  land  certificates  numbered  Ilia  to  118a,  both  inclusive, 
issued  to  the  Buffalo  Bayou,  Brazos  &  Colorado  Railroad  Company,  as 
alleged  in  plaintiff's  petition.  The  provisions  of  the  Act  of  February 
3,  1883  (Rev.  Stat.,  art.  4265),  and  the  said  locations  and  surveys  for 
the  public  free  schools  of  the  State,  operated  to  fix  and  had  fixed  the 
status  of  said  lands  as  property  of  the  public  free  schools  at  the  dates 
of  the  locations  fuid  surveys  under  which  the  defendants  claim  title, 
and  there  was  no  authority  of  law  for  the  locations,  surveys  and  pat- 
ents under  which  defendants  claim.  The  plaintiff  is  therefore  entitled 
to  judgment  for  the  land  sued  for  and  for  cancellation  of  the  patents 
under  which  defendants  claim.'* 

Opinion, — Appellants  by  their  first  assignment  of  error  and  the  propo- 
sitions submitted  thereunder,  contend  (1)  that  these  surveys  made  on 
different  land  to  that  which  the  entry  or  application  described  and  ap- 
plied for  such  surveys  to  be  made  upon,  were  void  on  account  of  non- 
conformity with  such  entry  and  application;  (2)  the  surveys  made  for 
certificate  117a,  being  upon  land  not  applied  for  nor  described  in  the 
entry  or  application,  and  not  being  contiguous,  were  void;  (3)  all  the 
locations  by  virtue  of  the  original  certificates  were  void  because  their 
duplicates  had  been  previously  located  in  another  county. 

It  appears  that  the  surveys  made  for  the  original  certificates,  except 
117a,  substantially  covered  the  body  of  land  aggregated  by  the  respect- 
ive descriptions  contained  in  the  entry  and  application  filed  with  the 
surveyor;  and  we  are  of  the  opinion  that  the  failure  of  the  surveyor  in 
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making  the  respective  surveys  for  each  certificate  to  conform  to  the 
respective  descriptions  of  land  embraced  in  the  entry  and  application, 
is  simply  an  irregularity  which  would  not  invalidate  the  surveys.  Cres- 
well  Ranch  and  Cattle  Co.  v.  Waldstein,  28  S.  W.  Rep.,  260. 

The  certificate  No.  117a  being  deposited  with  the  surveyor  by  the 
agent  of  the  owner  evidently  for  the  purpose  of  location  and  survey,  the 
failure  on  the  part  of  the  owner  or  his  agent  to  make  a  written  entry  or 
application  describing  the  land  applied  for  by  virtue  of  this  certificate 
would  be  an  irregularity  which  would  not  render  void  the  location  and 
survey  made  by  the  surveyor  by  virtue  of  said  certificate.  The  owner 
may  adopt  the  location  made  by  the  surveyor  and  ratify  all  the  pro- 
ceedings leading  to  the  acquisition  of  the  land.  Beatty  v.  Masterson, 
77  Texas,  168. 

The  survejrs  made  by  virtue  of  this  certificate  not  being  contiguous 
did  not  render  them  void.  This  was  an  irregularity  of  which  the  State 
alone,  if  disposed,  might  have  taken  advantage.  Smith  v.  McGaughey, 
87  Texas,  61;  Barow  v.  Gridley,  26  Texas  Civ.  App.,  13.  It  appears 
from  the  record  that  the  duplicate  certificates  located  in  Kinney  County 
were  procured  and  surveys  made  by  virtue  thereof  under  the  mistaken 
belief  that  the  originals  were  lost;  but  upon  discovery  of  their  exist- 
ence and  location  in  Menard  County,  the  agent  of  the  owner  who  pro- 
cured the  duplicates  and  had  them  located  arid  surveyed  in  Kinney 
County  abandoned  such  locations  and  surveys  and  proceeded  to  take 
steps  to  have  the  surveys  made  by  virtue  of  the  originals  in  Menard 
County  patented.  It  further  appears  ttat  the  locations  made  by  virtue 
of  said  duplicates  were  in  conflict  with  prior  valid  locations,  except  two 
surveys,  one  of  304  acres  and  the  other  789  88-100  acres,  one-half  of  each 
of  which  was  surveyed  for  the  school  fund,  and  which  are  not  involved 
in  this  suit. 

Under  these  circumstances,  we  are  of  the  opinion  that  the  locations 
and  surveys  made  by  virtue  of  the  original  certificates  in  Menard  County 
were  valid,  and  not  in  any  manner  affected  by  the  procurement  of  the 
duplicates  and  their  location  or  attempted  location  in  Kinney  County. 
Houston  &  T.  C.  Ry.  Co.  v.  Carter,  24  S.  W.  Rep.,  1103. 

By  their  second  assignment  of  error,  appellants  contend  that  the 
lands  in  controversy  not  having  been  number^,  designated  and  reserved 
for  the  permanent  school  fund  by  the  personal  act  of  the  Commissioner 
of  the  General  Land  Office,  none  of  them  became  so  identified  as  the 
property  of  said  fund  that  an  action  of  trespass  to  try  title  could  be 
predicated  thereon.  It  appears  that  the  Commissioner  of  the  General 
Land  OflBce  did  not  personally  select  and  designate  the  even  numbered 
sections  for  the  State,  but  that  there  was  a  custom  in  the  General  Tjand 
OflSce  for  the  draughtsman  to  adopt  the  designation  and  numbering  of 
such  surveys  as  made  by  the  surveyor  and  appearing  in  the  field  notes, 
and  that  this  was  done  with  reference  to  these  surveys.  This,  in  our 
opinion,  was  a  sufficient  compliance  with  article  4276,  Revised  Statutes 
of  1879,  which  was  the  law  applicable  to  the  subject  at  that  time. 

Appellants*  third  assignment  of  error  is  as  follows:  **The  court 
erred  in  not  finding  that  the  certificates  and  surveys  under  which  plain- 
tiff claims  were  not  returned  to  the  General  Land  OflSce  within  five 
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years  from  the  adoption  of  the  Constitution ;  and  for  that  reason  the  cer- 
tiiScates  became  forever  barred  and  the  surveys  vpid,  and  all  proceed- 
ings of  whatever  kind  and  by  whoever  had  in  reference  to  said  certifi-  • 
cates  after  their  issuance,  and  the  said  surveys  prior  and  subsequent  to 
their  return  to  the  General  Land  OflBce,  were  ineffective  for  any  purpose 
whatever.'*  And  under  this  assignment  appellants  submit  the  following 
proposition :  "The  length  of  time — five  years  from  the  adoption  of  the 
Constitution — prescribed  for  the  survey  and  return  of  the  certificates 
to  the  General  Land  OflSce  (Const.,  art.  14,  sec.  2)  expired  at  midnight 
of  April  17,  1881.'' 

The  original  certificates  were  issued  January  1,  1872.  The  Consti- 
tution was  adopted  or  ratified  by  the  people  on  the  third  Tuesday  in 
February,  1876;  it  was  declared  adopted  by  proclamation  of  the  Gov- 
ernor, March  4,  1876,  and  effective  April  18,  1876.  The  certificate  with 
the  field  notes  of  the  surveys  made  for  them  were  returned  to  and  filed 
in  the  General  Land  OflSce  on  April  18,  1881.  Section  2,  article  14, 
State  Constitution  of  1876,  provides,  "All  unsatisfied  genuine  land  cer- 
tificates now  in  existence  shall  be  surveyed  and  returned  to  the  Gen- 
eral Land  OflBce  within  five  years  after  the  adoption  of  this  Constitu- 
tion or  be  forever  barred.'*  Articles  3880,  3881  and  3882  of  the  Re- 
vised Statutes  of  1879  are  as  follows: 

"Article  3880.  All  unsatisfied  genuine  land  certificates  barred  by 
article  10,  section  4  of  the  Constitution  of  1869,  by  reason  of  the  holders 
or  owners  thereof  failing  to  have  them  surveyed  and  returned  to  the 
Land  OflSce  by  the  1st  day  of  January,  1876,  are  declared  to  have  been 
revived  on  the  18th  day  of  April,  1876. 

"Article  3881.  All  unsatisfied  genuine  land  certificates  in  existence 
on  the  18th  day  of  April,  1876,  shall  be  surveyed  and  returned  to  the 
General  Land  OflSce  within  five  years  thereafter,  and  on  failure  thereof 
shall  be  forever  barred. 

"Article  3882.  All  genuine  land  certificates  issued  by  the  State  after 
the  18th  day  of  April,  1876,  shall  be  surveyed  and  returned  to  the 
General  Land  OflSce  within  five  years  after  issuance,  and  on  failure 
thereof  shall  be  forever  barred." 

These  articles  of  the  statute  enacted  soon  after  the  adoption  of  the 
Constitution  indicate  tiiat  the  legislative  construction  of  this  article  of 
the  Constitution  is  that  the  five  years  within  which  the  certificates  are 
to  be  surveyed  and  returned  with  the  field  notes  of  such  surveys  to  the 
land  oflSce,  are  to  be  computed  from  and  after  the  18th  day  of  April, 
1876.  The  articles  quoted  evidently  were  intended  by  the  Legislature 
to  conform  to  and  be  in  harmony  with  the  Constitution.  We  think  it 
reasonably  clear  from  the  language  of  the  Constitution,  construed  in  con- 
nection with  the  above  quoted  legislative  enactments,  that  the  five  years 
within  which  certificates  must  be  surveyed  and  returned  to  the  General 
Land  OflBce  are  to  be  computed  from  and  after  the  18th  day  of  AprU, 
1876.  This  being  true,  the  question  for  our  determination  then  is 
whether  or  not  the  day  of  the  adoption  of  the  Constitution,  that  is,  April 
18,  1876,  should  be  excluded  in  computing  the  five  years.  The  decisions 
of  our  courts  appear  to  be  uniform  in  holding  that  when  the  time  within 
which  an  act  is  to  be  done  is  to  be  computed  from  and  after  a  certain 
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day,  the  rule  of  construction  is  to  exclude  that  day.  Hill  v.  Kerr,  78 
Texas,  213;  Halbert  v.  San  Saba,  etc.,  Assn.,  89  Texas,  232;  Burr  v. 
Lewis,  6  Texas,  84;  Dowell  v.  Vinton,  1  App.  Civ.  Cas.,  140-142.  And 
another  rule  of  construction  is  that  in  case  of  doubt,  that  construction 
will  be  adopted  that  will  protect  rights  and  save  forfeitures.  O'Connor 
V.  Towns,  1  Texas,  107-115;  Winston  v.  State,  32  Texas  Crim.  Rep., 
68;  Hill  V.  Kerr,  supra;  Sheppard  v.  Avery,  89  Texas,  300.  We  are 
of  the  opinion  that  in  computing  the  five  years  after  the  adoption  of 
the  Constitution  within  which  certificates  must  be  surveyed  and  returned 
to  the  General  Land  Office,  the  day  of  the  adoption  of  the  Constitution 
should  be  excluded.  Therefore,  the  certificates  under  which  appellee 
claims  with  their  field  notes  of  the  surveys  made  for  them,  were  returned 
to  and  filed  in  the  General  Land  Office  in  due  time. 

Appellants^  fifth  assignment  of  error  has  been  disposed  of  in  passing 
upon  their  first  assignment  of  error,  and  it  is  overruled. 

Appellants'  fourth  assignment  of  error  is  as  follows:  "ITie  court 
erred  in  not  finding  that  the  Act  of  February  3,  1883,  applies  to  such 
lands  only  as  had  been  located,  surveyed,  returned  to  the  General  Land 
Office  and  numbered  in  the  manner  and  form  and  within  the  time  re- 
quired by  law — no  question,  however,  being  permitted  as  to  the  original 
certificates,  whether  valid  or  invalid,  void  or  voidable ;  and  therefore  the 
pretended  claim  or  title  of  the  permanent  school  fund  to  *the  surveys  in 
controversy  is  not  protected  Uy  said  act.*' 

The  act  referred  to  is  as  follows:  "Any  and  all  public  lands  hereto- 
fore surveyed  by  railroads  or  corporations  or  any  company  or  any  per- 
son in  this  State,  for  the  benefit  of  the  public  free  schools  of  this  State, 
by  virtue  of  any  certificate,  valid  or  invalid,  void  or  voidable,  be  and 
the  same  are  hereby  declared  to  be  lands  belonging  to  the  public  free 
schools  of  this  State."  Rev.  Stat.,  art.  4265.  We  are  of  opinion  that 
said  act  was  intended  to  apply  to  all  lands  theretofore  surveyed  for  the 
benefit  of  the  public  free  schools,  and  to  appropriate  such  lands  to  that 
fund,  and  that  it  applies  to  surveys  in  which  there  are  irregularities  in 
the  manner  of  making  same,  or  a  failure  to  comply  with  the  statutory 
provisions  with  reference  to  the  entry  or  application  for  survey,  or  in 
returning  the  certificate  and  field  notes  of  such  surveys  to  the  General 
Land  Office.  Mills  v.  Needham,  28  Texas  Civ.  App.,  647;  Barrow  v. 
(Jridley,  25  Texas  Civ.  App.,  13. 

Appellants'  sixth  assignment  of  error  is  as  follows :  "The  court  erred 
in  not  finding  that  in  the  final  adjustment  and  partition  between  the 
State  and  the  permanent  school  fund  of  the  lands  jointly  owned  by  the 
State  and  that  fund,  as  provided  in  the  Acts  of  March  2,  1899,  and  Feb- 
ruary 23,  1900,  the  lands  in  controversy  were  charged  to  tlie  State  as 
having  been  alienated  and  patented  to  those  under  whom  defendants 
claim  and  hold,  and  that  the  permanent  school  fund  was  compensated 
for  the  same  by  a  grant  to  said  fund  of  an  acreage  equal  in  amount  to 
the  surveys  in  controversy;  and  therefore  plaintiff  is  barred  recovery 
herein." 

We  do  not  think  this  assignment  is  well  taken.  The  lands  in  con- 
troversy, immediately  upon  the  survey  for  the  State  of  the  alternate  cer- 
tificates issued  to  the  Buffalo  Bayou,  Brazos  &  Colorado  Railroad  Com- 
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pany,  by  virtue  of  section  2,  of  article  7,  of  the  Constitution  of  1876, 
were  appropriated  to  the  public  school  fund.  If,  however,  on  account 
of  any  defects  in  the  certificates  or  irregularities  in  their  location  or 
survey,  said  lands  were  not  at  once,  upon  such  survey,  appropriated  to 
the  school  fund,  they  were  so  appropriated  by  the  Act  of  February  3, 
1883;  and  in  either  case  the  Legislature  could  not,  by  subsequent  legis- 
lation, change  or  destroy  the  character  of  these  lands  as  public  school 
lands.  And  if  by  a  mistake  of  the  Land  Commissioner  those  lands  were 
not  charged  to  the  school  fund  in  the  adjustment  made  by  the  Act  of 
February  23,  1900,  and  the  school  fund  by  said  adjustment  was  in  fact 
compensated  therefor,  this  could  in  nowise  aflfect  the  character  of  the 
lands  as  school  lands.  Const.,  1876,  art.  7,  sec.  2;  Adams  v.  Houston 
&  T.  C.  Ry.  Co.,  70  Texas,  267;  Kuechler  v.  Wright,  40  Texas,  606. 

By  their  ninth  assignment  of  error,  appellants  contend  that  the  court 
erred  in  rendering  judgment  for  appellee  for  the  land  sued  for  and  for 
cancellation  of  the  patents  under  which  appellants  claim.  Tinder  this 
assignment  appellants  submit  the  proposition  that  a  patent  carries  with 
it  at  least  a  prima  facie  right  to  the  land  thereby  granted  by  the  State 
to  the  patentee;  and  to  rebut  this  presumption  it  devolved  upon  the  ad- 
verse claimant  to  clearly  establish  a  prior  or  superior  equitable  right. 
For  if  both  parties  have  equities,  unless  there  is  a  decided  preponder- 
ance between  them,  the  legal  title  must  turn  the  scale,  taking  it  for 
granted  that  it  was  not  obtained  through  fraud  or  against  equities.  At 
the  time  of  the  location  of  the  veteran  donation  certificates  under  which 
appellants  claim  the  land  in  controversy,  it  had  already  been  appro- 
priated to  the  public  free  school  fund,  either  by  the  locations  and  sur- 
veys by  virtue  of  the  certificates  under  which  appellee  claims  or  by  the 
Act  of  February  3,  1883;  and  therefore,  was  not  subject  to  appellants' 
location;  and  the  records  of  the  General  Land  Office  and  of  the  county 
surveyor  of  Menard  Coimty  at  that  time  gave  notice  of  such  prior  loca- 
tion and  surveys  and  consequent  appropriation.  Const.  1876,  sec.  2, 
art.  14 ;  Adams  v.  Houston  &  T.  C.  Ry.  Co.,  70  Texas,  262 ;  Besson  v. 
Richards,  24  Texas  Civ.  App.,  68.  The  patents  issued  to  appellants 
having  been  issued  for  land  already  located  for  and  appropriated  to  the 
public  school  fund  at  the  time  of  the  locations  and  surveys  upon  which 
said  patents  were  based,  were  void  and  conferred  no  rights  or  equities 
upon  the  patentees.  The  unauthorized  act  of  the  Commissioner  of  the 
(Jeneral  Land  Office  in  issuing  such  patents  could  not  operate  as  an 
estoppel  against  the  State.  Sherwood  v.  Fleming,  25  Texas  Supp.,  427; 
Todd  V.  Fisher  &  Miller,  26  Texas,  241 ;  Woods  v.  Durrett,  28  Texas 
437 ;  Day  Land  and  Cattle  Co.  v.  State,  68  Texas,  641-663. 

Finding  ho  reversible  error  in  the  record,  all  of  appellants*  assign- 
ments of  erroi*  are  overruled,  and  the  judgment  of  the  court  below  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 
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American  Cotton  Company  v.  Frank  Heierman  &  Brother. 

Decided  November  30,  1904. 

l.»PleadiBgi— Fraudulent  Bepresentations. 

Allegations  of  fraudulent  representations  by  defendant  held  not  to  con- 
stitute mere  expressions  of  opinion  but  to  amount  to  a  statement  of  facts. 

2.— Fraud— Beoeipt  of  Property. 

One  induced  to  purchase  property  by  fraudulent  representations  by  the 
vendor  and  paying  freight  charges  thereon  was  not  required,  in  order  to  rescind 
the  trade,  to  surrender  the  property  until  the  freight  charges  had  been  returned 
him. 

8.— Fraud— Limitation— Written  Contract. 

Where  the  right  of  plaintiffs  to  recover  damages  for  fraudulent  representa- 
tions on  sale  of  goods  depended  upon  their  right  to  avoid  the  terms  of  a  written 
contract  because  of  such  fraud,  the  four  years  statute  of  limitation  and  not 
the  two  years  applied  to  their  contract. 

4.^43ale— False  Bepresentations— Knowledge  by  Purchaser. 

Evidence  considered  and  held  to  require  the  submission  of  the  question 
whether  plaintiff,  suing  on  account  of  false  representations  in  a  sale,  was  not 
precluded  from  recovery  by  reason  of  his  knowledge,  at  the  time,  that  the  rep- 
resentations were  untrue. 

5.— False  Eepresentations— Expression  of  Opinion. 

A  representation  by  the  agent  of  the  seller  of  machinery  that  it  could  be 
run  by  the  power  already  in  operation  by  the  purchaser  in  the  business  in  which 
it  was  to  be  used,  being  made  by  an  expert  examining  the  machinery,  was  a 
statement  of  fact  and  not  a  mere  expression  of  opinion. 

6.— Bes  Adjndicata— Damages— Bight  to  Possession. 

A  former  judgment  between  the  parties  which,  without  passing  on  the 
question  of  the  right  of  one  to  damages,  settled  the  right  of  his  adversary  to 
the  possession  of  certain  property  after  a  named  date,  while  not  preventinjif  a 
subsequent  suit  for  the  aamages,  was  conclusive,  in  such  suit,  of  the  right 
to  the  property  from  the  date  Sxed  in  such  former  judgment. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
Qeo.  Calhoun. 

Eugene  Williams,  for  appellant. — To  entitle  appellees  to  rescind  their 
contract  with  appellant  on  the  ground  that  appellant's  agents  fraudu- 
lently represented  their  engine  and  boiler  power  was  sufficient  and  to 
entitle  appellees  to  recover  back  the  money  expended  by  them  under 
the  contract  it  should  have  appeared  by  pleading  and  proof  (1)  that 
the  representation,  if  ever  made,  was  a  statement  of  fact  and  not  an 
expression  of  opinion;  (2)  that  within  a  reasonable  time  after  discov- 
ering the  representation  to  have  been  false  and  fraudulent  appellees  re- 
pudiated the  contract,  and  (3)  that  within  such  reasonable  time  they 
tendered  back  the  press  and  machinery  delivered  to  them  under  the 
contract  and  claimed  a  rescission  thereof.  Expressions  of  opinion  not 
sufficient:  Garrett  v.  Burleson,  25  Texas  Sup.,  44;  Little  v.  Allen,  56 
Texas,  139;  Donoho  v.  Ins.  Co.,  22  Texas  Civ.  App.,  198;  Allen  v. 
Thompson,  2  App.  C.  C,  sec.  106 ;  14  Am.  and  Eng.  'Ehicj.  of  Law,  2d 
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ed.,  34,  Opinion  as  to  patented  machinery:  Neidefer  v.  Chastain,  36 
Am.  Rep.,  198,  71  Ind.,  363;  Story  on  Contracts,  610-611,  Tender  or 
restoring  press  to  appellant:  Garza  v.  Scott,  24  S.  W,  Bep.,  89;  Hunt 
V.  Turner,  9  Texas,  389;  Templeton  v.  Green,  25  S.  W.  Rep.,  1073; 
Navarro  Pub.  Co.  v,  Pishbum,  2  Posey,  U.  C,  694,  Acquiescence: 
Evans  v.  Goggan,  5  Texas  Civ.  App.,  131;  Crutcher  v.  Schick,  10 
Texas  Civ.  App.,  681;  Aultman  v.  York,  71  Texas,  263;  Wells  v. 
Houston,  23  Texas  Civ.  App.,  645;  Marshall  v.  Crawford,  2  Posey 
U.  C,  479;  Younger  v.  Welch,  22  Texas,  427. 

If  appellees*  action  be  construed  to  be  in  tort  upon  the  alleged  fraudu- 
lent representation  that  their  engine  and  boiler  power  was  sufficient, 
it  is  clearly  barred  by  the  statute  of  limitations  of  two  years. 

If  it  be  for  recovery  of  money  paid  upon  even  a  written  contract, 
whilst  a  suit  to  rescind  the  contract  would  not  be  barred  until  the  ex- 
piration of  four  years,  the  action  for  recovery  of  money  paid  out  by 
reason  of  fraud  inducing  it  would  be  barred  in  two  years.  Statute  of 
two  years  bars  action  for  damage  based  upon  the  alleged  fraudulent 
representations.  Bass  v.  James,  83  Texas,  110,  111;  Walter  Wood 
Machinery  Co.  v.  Hancock,  4  Texas  Civ.  App.,  304;  Smith  v.  Fly,  24 
Texas,  346;  Mitchell  v.  Simons,  63  S.  W.  Rep.,  76.  Statute  of  four 
years  bars  suit  for  rescission  or  action  on  the  contract :  Evans  v.  Gog- 
gan, 6  Texas  Civ.  App.,  131;  Blount  v.  Blecker,  13  Texas  Civ.  App., 
230,  36  S.  W.  Rep.,  863. 

Representations,  if  fraudulent,  will  not  be  ground  for  rescission  or 
recovery  of  money  paid  or  damage  sustained  where  the  party  claiming 
to  be  defrauded  believed  the  representations  untrue  when  made.  Bow- 
man V.  Carithers,  40  Ind.,  90;  Pennybacker  v.  Laidley,  33  W.  Va.,  624. 

The  United  States  Court  having  decided  appellant  was  entitled  to 
the  possession  of  the  press  on  August  22,  1900,  and  appellees  having 
deprived  appellant  of  its  use  until  June  16,  1902,  the  court  should  not 
have  made  appellants  right  to  recover  the  value  of  its  use  depend  upon 
the  finding  for  appellant  by  the  jury  upon  the  other  issues  in  the  case. 

The  trial  court  erred  in  refusing  defendant's  special  charge  that  "the 
contract  obligated  plaintiffs  to  return  the  press  and  other  machinery 
furnished  by  the  defendant  to  plaintiffs  at  the  termination  of  the  con- 
tract pleaded  by  plaintiffs  about  April  1,  1900,  and  if  you  believe  that 
the  plaintiffs  about  said  date  upon  application  therefor  by  the  defend- 
ant's agent  refused  to  deliver  up  possession  thereof  the  jury  will  re- 
turn their  verdict  for  the  defendant  as  to  its  claim  against  the  plaintiffs 
for  the  detention  thereof  during  the  years  1900-1901  and  1901-1902 
and  assess  its  damage  as  instructed  in  other  paragraphs  of  the  charge.'* 
Appellant  claimed  damages  for  the  detention  of  the  press  and  machin- 
ery for  the  seasons  of  1900-1901  and  1901-1902,  that  is  from  August 
22,  1900,  to  June  16,  1902,  and  as  the  judgment  in  the  United  States 
Court  had  made  its  right  to  the  possession  of  its  press  and  machinery 
res  judicata  for  this  period  the  charge  quoted  in  this  assignment  should 
have  been  given,  so  far  as  this  period  was  concerned. 

Appellant's  claim  for  damages  for  failure  on  appellees'  part  to  oper- 
ate the  press  during  the  season  of  1899-1900  was  in  law  undisputed, 
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since  the  fraud  alleged  by  appellees  as  an  excuse  for  their  not  operating 
it  during  that  time  was  based  upon  an  alleged  representation  of  opin- 
ion^ and  not  a  statement  of  a  fact  as  to  the  sufficiency  of  appellees' 
power  to  operate  the  press  and  other  machinery.  This  raised  only  a 
question  of  law  as  to  the  legal  effect  of  said  excuse,  and  as  an  expres- 
sion of  opinion  by  appellants  agents  concerning  the  sufficiency  of  ap- 
pellees' power  (if  ever  made)  could  not  in  law  be  a  fraud,  such  excuse 
was  incompetent  to  relieve  appellees  from  operating  said  press  and  ma- 
chinery for  the  contract  period  of  1899-1900,  which  with  the  period  from 
August  22,  1900,  to  June  15,  1902,  practically  covers  the  entire  period 
for  which  damages  arising  from  the  detention  of  the  press  and  machin- 
ery are  claimed  by  appellant. 

John  Dowell,  for  appellees. — ^The  misrepresentation  made  was  of  a 
material  fact,  and  not  a  mere  expression  of  opinion. 

If  the  statement  made,  though  in  the  nature  of  an  opinion,  is  not  the 
mere  expression  of  such,  but  is  the  affirmance  of  an  existing  fact  mate- 
rial to  the  transaction  and  made  under  such  circumstances  that  the 
other  party  may  reasonably  treat  it  as  a  fact  and  act  upon  it  as  such, 
then  the  statement  clearly  becomes  an  affirmation  of  fact  and  may  be 
fraudulent;  and  especially  is  this  true  where  one  makes  a  statement 
about  something  of  which  he  is  supposed  to  have  peculiar  information, 
as,  in  this  case,  what  machinery  or  horse  power  would  operate  success- 
fully these  presses  under  the  conditions  offered,  appellant  being  en- 
gaged in  business  of  installing  them,  and  inspecting  and  passing  on  the 
availability  and  sufficiency  of  the  machinery  before  making  the  con- 
tract. Mitchell  V.  Zimmerman,  4  Texas,  75;  Newton  v.  Qanss  &  Co., 
7  Texas  Civ.  App.,  90;  Able  v.  Chandler,  12  Texas,  91. 

Appellees  repudiated  the  contract  and  tendered  back  the  presses,  and 
demanded  back  their  money  as  soon  as  could  be  done  under  the  circum- 
stances and  as  speedily  as  required  by  law. 

Appellees  having  paid  Out  money  on  the  contract,  they  had  the  right, 
the  presses  having  been  abandoned  and  left  in  their  possession  by  ap- 
pellant, to  hold  them  until  this  money  was  paid,  as  it  was  a  cause  of 
action  against  appellant  that  grew  out  of  and  was  a  part  of  the  same 
transaction  and  was  incident  to  and  connected  with  appellant's  right 
to  the  press.    Batts'  Civ.  Stat.,  art.  755,  p.  339. 

The  statute  of  limitations  of  four  instead  of  two  years  applies  to  an 
action  to  set  aside  a  contract  on  the  ground  of  fraud,  misrepresentation 
and  deceit.  Batts'  Civ.  Stat.,  art.  3358,  p.  495;  Evans  v.  Goggan,  6 
Texas  Civ.  App.,  129;  Cooper  v.  Lee,  75  Texas,  114;  Crow  v.  Groes- 
beck,  39  S.  W.  Rep.,  1003;  Chicago,  T.  &  M.  C.  Ry.  Co.  v.  Tittering- 
ton,  84  Texas,  218. 

The  charge  of  the  court  that,  if  the  jury  found  for  the  plaintiff  on 
the  instructions  given,  then  they  should  not  consider  the  cross-action 
of  defendant  was  correct,  for  appellants  had  the  right  in  law  to  hold 
the  press  and  deliver  it  upon  the  payment  of  the  money  due  them. 

The  Federal  Court  not  having  passed  on  the  claim  of  appellants  to 
hold  possession  of  the  presses  until  the  money  paid  out  by  them  on  the 
contract  was  refunded  to  them,  but  in  its  judgment  expressly  exempted 
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this  right  and  claim  from  such,  left  the  same  without  prejudice,  to  be 
thereafter  litigated  between  appellants  and  appellees. 

PISHEB,  Chief  Justice. — Appellees,  Frank  Heierman  &  Bro.,  a 
partnership,  residents  of  Austin,  Texas,  filed  their  original  petition 
Fe'bruary  4,  1903,  against  appellant,  x\merican  Cotton  Company,  alleg- 
ing that  on  or  about  January  13,  1899,  they  were  conducting  a  ginnery 
at  Austin;  that  about  said  date  agents  of  appellant  conferr^  with  ap- 
pelles  to  lease  to  them  a  round  lap  bale  cotton  press  and  other  machin- 
ery, and  that  appellant  represented  that  the  engine  and  boiler  of  appel- 
lees gave  sufficient  power  to  operate  appellees'  ginnery,  as  well  as  said 
round  lap  press  and  machinery  of  appellant;  that  relying  upon  such 
representation,  appellees  leased  the  said  press  and  machinery  from  ap- 
pellant under  contract,  copy  of  which  is  set  out  in  appellees'  petition, 
which  lease,  however  is  immaterial,  except  that  it  obligated  appellees 
to  pay  the  freight  on  appellant's  press  and  other  machinery  and  to  erect 
the  same  and  furnish  all  material  and  labor  for  such  erection ;  that  ap- 
pellant was  obligated  to  furnish  a  superintendent  to  give  directions 
as  to  how  the  prcbS  and  machinery  should  be  installed ;  that  appellees 
were  to  promote  the  proposed  business  in  every  way,  and  to  furnish  the 
power  required,  and  sufficient  and  competent  labor  to  care  for  and  oper- 
ate the  machinery,  and  to  attend  to  all  business  obtained  without  un- 
necessary delay. 

Appellees  further  alleged  that  they  complied  with  their  part  of  the 
agreement  and  paid  items  for  freight  and  installation  aggregating 
$619.37,  and  installed  the  press  and  machinery  in  their  gin;  that  ap- 
pellant sent  its  agent  to  begin  the  operation  of  the  press  and  machinery, 
and  that  after  having  been  thoroughly  tried,  the  press  was  a  failure, 
because  the  power  of  said  engine  and  boiler  was  insufficient  to  operate 
the  press,  and  especially  insiifficient  to  operate  the  same  in  a  business- 
like and  successful  way,  or  with  ordinary  efficiency;  that  this  test  was 
made  about  two  days  after  August  1,  1899;  that  said  press,  although 
properly  installed  and  in  working  order,  could  not  be  operated,  and  ap- 
pellanfs  agent  stated  to  them  that  the  same  would  work;  that  said 
agent  left  the  press  and  machinery  in  its  place,  and  did  not  return ;  that 
appellees  removed  said  press  and  machinery  and  remodeled  their  build- 
ing, thereby  expending  $28,  and  incurred  expenses  in  replacing  the 
floor  and  remodeling  the  roof  $50,  and  alleging  that  all  of  said  ex- 
penditures were  caused  by  the  acts  of  appellant's  agents. 

Appellees  further  alleged  that  they  had  ginned  and  pressed  1,400 
square  bales  of  the  season  of  1899,  which  would  otherwise  have  been 
pressed  into  round  bales  but  for  the  failure  of  appellees'  engine  and 
boiler  power  being  sufficient,  as  represented  by  appellant's  agent,  thereby 
causing  a  loss  to  appellees  of  $700,  the  several  sums  of  damage  to  ap- 
pellees being  alleged  as  aggregating  over  $1,300. 

Appellees  further  alleged  that  appellant's  agents  knew  that  the  power 
of  appellees'  engine  and  boiler  would  not  operate  the  said  press  and 
other  machinery  and  ginnery,  and  that  the  representations  of  appel- 
lant's agents  were  fraudulently  made  to  palm  off  on  appellees  said 
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worthless  and  defective  machine,  injure  them  in  their  business,  and  per- 
petrate on  them  gross  injustice  and  oppression. 

Appellees  prayed  that  said  contract  be  adjudged  to  have  been  ob- 
tained in  fraud  and  without  consideration,  and  that  the  same  be  can- 
celed by  a  proper  order  and  judgment  of  the  court,  and  that  appellees 
have  judgment  for  the  damages  done  them. 

The  case  was  tried  on  the  claim  made  in  appellees*  petition  that  in- 
jury had  resulted  to  appellees  by  reason  of  alleged  false  representation 
that  the  engine  and  boiler  of  appellees  gave  sufficient  power  to  operate 
the  ginnery  of  appellees,  as  well  as  the  press  and  machinery  of  ap- 
pellant. 

The  appellant's  answer  contained  special  exceptions  to  the  plaintiffs' 
petition  on  the  ground  that  the  cause  of  action  set  up  by  the  plaintiffs 
was  barred  by  the  two  years  statute  of  limitation,  and  that  the  plaintiffs 
could  not  rescind  by  reason  of  their  acquiescence,  as  appears  by  aver- 
ments of  the  petition,  on  account  of  delay  in  bringing  the  suit,  and  that 
according  to  the  written  agreement  pleaded  by  the  plaintiffs,  they  were 
to  furnish  a  sufficient  power  to  operate  the  press,  and  that  the  repre- 
sentation pleaded  by  the  plaintiffs  relied  upon  for  the  rescission  was  a 
contradiction  of  the  terms  of  the  written  agreement.  These  demurrers 
were  overruled  by  the  trial  couri 

Appellant  answered  by  general  denial  and  specially  interposed  the 
two  years  statutes  of  limitation,  and  that  the  appellees  under  the  con- 
tract were  to  furnish  sufficient  engine  and  boiler  power  to  operate  the 
press  and  machinery,  and  could  not  and  were  not  authorized  to  rely 
upon  the  representations,  if  any,  of  the  appellant's  agent,  that  the  en- 
gine and  boiler  power  was  sufficient,  and  after  it  became  known  that 
the  power  was  insufficient,  they  acquiesced  in  and  ratified  the  contract; 
and  that  if  the  agent  of  appellants  did  make  any  representations  with 
reference  to  the  power  of  the  engine  and  boiler  to  operate  the  press,  that 
it  was  a  mere  expression  of  an  opinion  and  not  a  statement  of  a  fact; 
and  alleged  that  the  press  furnished  was  such  as  required  by  the  con- 
tract; and  alleged  that  under  the  contract  the  appellees  were  to  operate 
the  press  furnished  by  appellant  for  the  cotton  season  of  1899-1900, 
and  that  they  failed  to  operate  the  same,  whereby  the  appellant  was 
damaged  in  the  sum  of  $1,400;  and  also  alleged  that  the  value  of  the 
use  of  the  press  for  the  years  1899,  1900,  1901  and  1902,  the  time  that 
the  plaintiffs  had  possession  of  the  same,  was  $6,000,  which  sum  the 
appellant  sues  for. 

The  appellant  also  pleaded  that  on  August  22,  1900,  it  brought  a  suit 
in  the  United  States  Circuit  Court  for  the  Western  District  of  Texas, 
at  Austin,  and  recovered  possession  of  the  press  and  machinery  fur- 
nished to  appellees  by  appellant,  and  that  they  were  forced  to  sequester 
the  machinery,  and  did  not  get  possession  thereof  until  on  or  about 
June  1,  1902;  that  in  said  judgment  the  Circuit  Court  expressly  adju- 
dicated that  the  appellant  was  entitled  to  the  possession  of  the  press  and 
machinery  on  and  continuously  after  August  22,  1900,  and  the  appel- 
lant alleged  that  by  reason  of  the  detention  of  the  press  and  machinery 
from  August  22,  1900,  until  June  1,  1902,  the  appellees  became  liable 
for  the  value  of  the  use  of  the  press  and  machinery,  and  that  the  right 
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of  posseseion  from  that  time   adjudicated  by  the   judgment  in  the 
Federal  Court  was  res  ad  judicata. 

It  appears  from  the  charge  of  the  court  that  the  plaintiffs'  right  to 
recover  was  submitted  to  the  jury  on  the  theory  of  the  alleged  false  rep- 
resentations made  by  the  appellant's  agent,  that  the  engine  and  boiler 
then  in  use  by  appellees  in  their  gin  would  give  ample  and  sufficient 
power  to  operate  the  press  and  machinery  furnished  by  the  appellant; 
and  in  effect  instructed  the  jury  that  if  they  found  for  the  plaintiffs 
upon  this  issue,  then  to  make  no  finding  upon  the  items  of  damages 
pleaded  by  the  appellant  in  its  cross-action.  This  is  not  the  exact  lan- 
guage employed  by  the  court  in  its  charge,  but  it  is  substantially  its 
effect  The  court  then  submitted  to  the  jury  the  elements  of  damages 
pleaded  by  the  appellant. 

The  jury  returned  a  verdict  in  favor  of  the  appellees  for  $25,  and, 
under  the  charge  of  the  court,  made  no  disposition  of  the  issues  raised 
by  the  appellant's  answer. 

The  first,  second,  third,  fourth,  fifth  and  sixth  assignments  of  error 
complain  of  the  action  of  the  trial  court  in  overruling  the  demurrers; 
and  the  last  assignment  complains  of  the  action  of  the  court  in  refusing 
to  give  the  charge  embracing  the  same  questions  raised  by  the  demurrers. 
We  think  the  demurrers  were  properly  overruled.  The  representations 
pleaded  by  the  plaintiffs  were  more  than  a  mere  expression  of  opinion. 
They  amounted  to  a  statement  of  a  fact,  and  the  evidence  is  to  that 
effect.  The  evidence  of  the  appellees  shows  that  within  a  reasonable 
time  after  they  discovered  that  the  engine  and  boilers  would  not  operate 
the  press,  they  notified  the  appellant,  but  they '  retained  possession  of 
the  press  and  declined  to  deliver  to  the  appellant  until  they  were  reim- 
bursed the  freight  charges  that  they  had  paid  out  in  order  to  get  pos- 
session of  the  press.  The  fraud  alleged  by  the  appellees,  if  true  in 
fact,  would  authorize  them  to  repudiate  the  contract  and  to  recover 
the  damages  they  sustained  by  reason  of  the  fraud.  They  offered  to 
return  the  press,  if  they  were  reimbursed  the  freight  charges  which 
they  were  required  to  pay  out  in  order  to  obtain  possession  of  the  press 
and  to  put  it  in  operation;  and  we  are  inclined  to  the  opinion  that  if 
the  appellants  breached  the  contract,  or  induced  the  appellees  to  pay 
out  that  sum  of  money  by  reason  of  the  fraudulent  representations  al- 
leged, the  latter  were  not  required  to  surrender  the  press  until  the  freight 
clSirges  had  been  paid.  Therefore  we  think  these  assignments  pre- 
sent no  reversible  error. 

The  seventh  and  eighth  assignments  of  error  raise  the  question  that 
the  appellees'  cause  of  action  for  damages  was  barred  by  the  two  years 
statute  of  limitation.  It  is  contended  that  the  contract,  by  virtue  of  its 
terms,  expired  more  than  two  years  prior  to  the  time  that  appellees  filed 
their  petition  in  this  case;  that  consequently  no  rescission. was  necessary 
in  order  for  them  to  recover  damages  on  the  facts  alleged.  While  it  is 
true  the  action  of  the  plaintiffs  is,  in  its  nature,  one  of  deceit,  and  while 
it  may  be  admitted  that  the  contention  of  appellant  would,  in  that  class 
of  cases,  be  correct,  but  in  this  case  that  rule,  in  view  of  the  terms  of  the 
contract,  should  not  be  applied.  There  is  a  provision  in  the  contract 
that  bound  the  appellees  to  promote  the  business  of  pressing  cotton  in 
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every  way,  and  they  were  to  furnish  the  power  required  and  sufficient 
and  competent  labor  to  care  for  and  operate  the  machinery.  The  con- 
tract by  the  limitation  prescribed  by  its  terras,  which  provided  for  its 
continuance,  may  have  ceased  to  exist,  but  this  provision,  unless  con- 
trolled or  destroyed  by  the  fraud  perpetrated  upon  appellees,  would 
operate  as  a  bar  to  the  recovery  of  damages  against  the  appellant.  The 
covenant  in  the  agreement  that  the  appellees  were  required  to  furnish 
the  power  to  operate  the  press  stood  in  the  way  of  a  recovery,  unless  its 
legal  effect  was  avoided  and  canceled,  on  the  ground  of  the  fraud  al- 
leged. Evans  v.  Goggan,  5  Texas  Civ.  App.,  129.  Therefore,  we  are 
of  the  opinion  that  the  four  and  not  the  two  years  statute  of  limitation 
applies  to  the  appellees'  cause  of  action  for  damages. 

In  view  of  the  fact  that  the  case  will  be  reversed  upon  other  questions 
hereafter  to  be  passed  upon,  while  not  approving  the  exact  language  of 
the  charges  set  out  under  the  ninth  and  tenth  assignments  of  error,  and 
the  manner  in  which  the  questions  there  raised  are  presented  in  the 
charges,  we  suggest  that  upon  another  trial  it  will  be  proper  for  the 
court,  upon  request  made  by  a  charge  properly  framed,  to  present  to  the 
jury  for  their  consideration  the  questions  presented  and  raised  by  these 
charges.  The  testimony  of  the  appellees  tends  to  show  that  they  were 
deceived  and  misled  by  the  representations  of  the  agent  of  the  appellant 
that  the  power  produced  by  the  engine  and  boilers  then  in  operation  in 
appellees'  gin  was  sufficient  to  run  the  press  furnished  by  the  appellant, 
and  that  acting  upon  those  representations  they  entered  into  the  con- 
tract and  received  the  press.  But  there  is  also  evidence  of  the  witness 
Frank  Heierman  upon  -which  the  issues  presented  by  the  special  charges 
set  out  under  the  ninth  and  tenth  assignments  of  error  could  have  been 
based.  He  testified :  "I  did  not  know  the  amount  of  power  that  would 
be  necessary  to  operate  the  press  they  were  offering  me.  I  had  an  idea 
that  it  would  take  a  terrible  power,  and  did  not  think  we  could  operate 
it,  but  was  assured  we  could."  There  is  some  evidence  tending  to  show 
that  he  was  a  man  of  some  experience  and  knowledge  with  reference  to 
the  power  of  machinery.  This  evidence  was  sufficient  to  raise  the  issue 
and  is  a  sufficient  basis  to  have  the  issue  submitted  to  the  jury  for  their 
consideration.  If  the  jury  should  believe  that  although  the  appellant's 
agent  falsely  represented  the  power,  if  Heierman  knew  that  such  rep- 
resentations were  not  true,  and  that  the  power  could  not  operate  the 
press,  then  it  is  clear  that  he  was  not  defrauded  or  deceived,  and  he 
would  have  no  basis  for  the  action  of  damages  predicated  upon  the 
fraudulent  statements. 

Before  passing  those  objections  urged  to  the  case  made  by  the  Up- 
pellees,  we  desire  to  dispose  of  the  question  as  to  the  effect  of  representa- 
tions made  by  the  agent  of  appellant,  as  to  whether  or  not  they  were 
mere  expressions  of  opinion  or  the  statement  of  a  fact  It  is  insisted 
by  appellant  that  the  representations  so  made  were  mere  expressions  of 
opinion,  upon  which  the  appellees  could  not  legally  rely  as  a  basis  for  an 
action.  The  evidence  of  tlie  witnesses  of  the  appellees  that  testified 
upon  this  subject  is  to  the  effect  that  the  agent  of  appellant  was  in- 
formed by  the  appellees  that  the  latter  would  not  enter  into  a  contract  or 
place  the  press  in  their  gin  unless  the  machinery  of  the  appellees  fur- 


190 Jt.]  American  Cotton  Co.  v.  Heierman  &  Bro.  319 

nished  BuflRcient  power  to  operate  the  press.  The  agent  of  the  appellant, 
who  seems  to  have  been  an  expert,  examined  the  machinery,  and  then 
informed  the  appellees  that  it  would  furnish  sufficient  power  to  run  and 
operate  the  press.  There  is  nothing  in  the  nature  of  an  opinion  about 
this  representation.  It  was  the  statement  of  a  fact,  and  it  was  impor- 
tant and  material  as  an  inducement  to  enter  into  the  contract.  The  ap- 
pellants agent  was  an  expert  and  was  there  for  the  purpose  of  investi- 
gating the  machinery,  and  the  appellees  had  the  right  to  rely  upon  the 
truth  of  his  statement,  unless,  as  said  before,  they  knew,  or  had  reason 
to  believe  or  had  good  ground  to  believe,  that  it  was  not  true.  The 
evidence  of  the  appellant  upon  this  subject  does  not  undertake  to  ex^ 
plain  or  qualify  the  evidence  of  the  appellees  upon  this  subject  further 
than  a  denial  of  the  fact  that  such  representations  were  ever  made.  The 
representations  were  affirmed  on  the  one  hand  by  the  appellees  and  de- 
nied on  the  other  in  toto  by  the  appellant. 

If  there  had  been  evidence  to  the  eflPect  that  some  representations 
were  made  and  were  couched  in  such  language  as  would  induce  the  be- 
lief that  it  was  intended  as  a  mere  expression  of  opinion,  or  that  it  au- 
thorized a  court  or  a  jury  to  give  it  only  that  eflPect,  then  the  appellant 
would  have  been  entitled  to  have  the  question  as  to  whether  it  was  a 
mere  expression  of  opinion,  and  one  upon  which  the  appellees  would 
not  be  justified  in  relying,  submitted  to  the  jury.  But,  as  said  before, 
there  is  no  qualification  in  the  evidence  as  to  the  appellees'  version  as  to 
what  was  stated,  other  than  an  express  and  total  denial  by  the  appellant 
that  any  such  statement  was  ever  made. 

The  twelfth  assignment  of  error  is  somewhat  obscure.  There  is  no 
proposition  submitted  under  it.  It  is  difficult  to  determine  from  this 
assignment  whether  the  appellant  is  contending  that  it  would  be  en- 
titled to  a  charge  submitting  the  issue  of  damages  in  its  favor  that  may 
have  resulted  by  reason  of  the  detention  of  the  press  prior  to  the  22d 
day  of  August,  1900,  the  time  determined  by  the  judgment  of  the  Fed- 
eral Court  that  the  appellants  were  entitled  to  the  possession  of  the 
press.  If  it  is  intended  to  mean  that  the  appellant  was  entitled  to  the 
possession  of  the  press  prior  to  the  2  2d  day  of  August  without  reim- 
bursing the  appellees  the  freight  charges  they  paid  out  in  order  to  ob- 
tain the  press,  provided  the  appellees'  theory  is  correct  on  the  issue 
of  fraud,  then  we  are  of  the  opinion  that  the  assignment  presents  no 
reversible  error.  But  if  the  contention  is  to  present  the  point  that,  al- 
though the  plaintiffs  may  have  had  a  cause  of  action  for  the  damages 
sustained  by  reason  of  the  fraud,  that  that  would  not  have  justified  a 
detention  after  the  22d  day  of  August,  1900,  then  we  are  inclined  to 
agree  with  the  contention  of  appellant,  which  will  be  later  noticed  in 
disposing  of  the  eleventh  assignment  of  error. 

The  thirteenth  assignment  of  error  raises  a  question  of  fact  which 
will  be  considered  upon  another  trial.  The  same  may  be  said  of  the 
fourteenth  assignment  of  error,  and  we  would  suggest  that  upon  an- 
other trial  of  the  case  all  of  the  issues  raised  in  the  pleadings  by  either 
party  be  disposed  of,  so  as  to  obviate  any  question  or  doubt  as  to  the 
judgment's  being  final. 

We  reverse  and  remand  the  case  on  the  eleventh  assignment  of  error. 
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The  court  after  presenting  to  the  jury  the  plaintiffs*  theory  of  the  case 
then  in  effect  told  them  Siat  if  they  found  against  the  plaintiffs  upon 
the  issue  of  fraud,  they  would  next  consider  the  right  of  the  defendant 
on  its  cross-action  against  the  plaintiffs.  In  the  previous  controversy 
between  the  appellant  and  the  appellees  in  the  case  decided  by  the  United 
States  Circuit  Court,  all  claims  for  damages  which  the  pleadings  of  the 
parties  in  that  case  presented,  and  which  are  similar  to  the  items  of 
damages  set  up  by  each  of  the  parties  in  this  case,  were  disposed  of  by 
the  judgment  of  the  Federal  Court  without  prejudice  to  the  rights  of 
either  party;  but  the  judgment  of  that  court  determined  the  right  of 
the  possession  of  the  press  in  controversy,  and  it  contained  an  express  re- 
cital to  the  effect  that  the  appellant  was  entitled  not  only  to  the  press 
at  the  time  that  that  judgment  was  rendered,  but  continuously  since  the 
22d  day  of  August,  1900.  That  is  an  express  adjudication  that  after 
that  time  the  appellees  were  no  longer  entitled  to  the  possession  of  the 
press.  No  other  effect  can  be  given  that  declaration  of  the  judgment. 
The  mere  fact  that  the  issues  with  reference  to  damages  were  withdrawn 
would  not  preclude  the  right  of  the  appellees,  if  they  so  desired,  to  set 
up  in  the  case  pending  in  the  Federal  Court  any  right  they  may  have 
had  as  to  the  possession  of  the  press  since  August  22,  1900.  And  the 
conclusion  is  irresistible,  from  the  judgment  rendered  in  that  case,  that 
whatever  right  to  possession  they  may  have  been  entitled  to  .was  adju- 
dicated and  determined  by  that  judgment  If  the  plaintiffs  had  a  cause 
of  action  for  deceit  and  fraud  perpetrated  upon  them  by  reason  of  the 
false  representations,  and  if  it  could  be  admitted  that  they  were  entitied 
to  retain  possession  of  the  press  until  the  freight  charges  were  paid,  that 
right  would  not  continue  to  exist  for  a  longer  time  tlian  that  determined 
and  adjudicated  by  a  court  of  competent  jurisdiction  that  had  the  power 
to  pass  upon  the  right  of  possession.  And  the  court  having  acted  in 
that  matter,  it  settled  the  question  that  Heierman  &'  Bro.'s  possession 
after  August  22,  1900,  was  unlawful  and  unauthorized.  While  the  ap- 
pellees would  be  entitled  to  recover  whatever  damages  they  may  have 
sustained  growing  out  of  the  false  and  fraudulent  representations,  still 
the  appellant  would  be  entitled  to  recover  the  reasonable  rental  value  of 
the  use  of  the  press  since  the  time  it  was  determined  and  adjudicated 
by  the  Federal  Court  that  they  were  entitied  to  possession  thereof;  and 
a  judgment  in  favor  of  the  appellees  on  the  ground  of  fraud  would  not 
preclude  the  right  of  the  appellant  to  have  submitted  to  the  jury  the 
issue  of  damages  presented  by  their  pleading  that  arose  from  the  wrong- 
ful detention  of  the  press  by  the  appellees  since  the  22d  day  of  August, 
1900.  We  understand  the  charge  of  the  court  to  practically  deny  the 
right  of  the  jury  to  consider  this  element  of  damages,  in  the  event  that 
they  should  find  for  the  plaintiffs  on  the  issue  of  fraud;  and  for  the 
error  in  the  charge  in  this  respect,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Charles  L.  Sanger  et  al.  v.  Travis  County  Farmers  Aluanoa  ' 

Decided  November  30,  1004. 

1.— Oratnltouf  Bailee— Burden  of  Proof. 

The  testimony  failing  to  show  that  defendants,  who  were  sued  for  failinfl 
to  deliver  property  stored  with  them,  were  bailees  for  hire,  the  burden  of  proof 
was  upon  plaintiff  to  show  a  wrongful  failure  to  deliver,  and  not  upon  defendants 
to  establish  their  excuse  for  nondelivery. 

5U-Hannle8s  Error. 

Errors  in  the  charge  submitting  the  issues  are  not  ground  for  reversal, 
where,  under  the  undisputed  testimony,  the  parties  complaining  were  not  ^n^ 
titled  to  a  verdict. 

S.'-Ballment—Beoelpt— Transfer  of  Cotton  Ticket. 

Cotton  having  been  delivered  to  a  bailee  who  issued  tickets  therefor  con* 
taining  the  name  of  the  bailor  and  weight  of  the  bale  with  the  stipulation 
"Transferable  only  on  the  books  of  the  yard,"  such  tickets  evidenced  a  contract 
restricting  the  right  of  assignment  by  the  holder,  and  the  production  of  the 
ticket  by  another  party  without  proof  of  the  transfer  of  the  cotton  upon  the 
books  was  insufficient  to  establish  liability  of  the  bailee  to  such  ticket-holder 
for  failure  to  deliver  the  cotton. 

4.— Contract— Cnstom. 
•  Custom  of  a  bailee  to  deliver  cotton  to  the  holder  of  the  receipt  issued  by 
him  to  the  bailor  without  transfer  by  the  latter  upon  the  books  of  the  bailee, 
made  necessary  to  an  assignment  by  the  provisions  of  such  receipt,  if  ad- 
missible at  all  to  supersede  the  stipulation  in  such  contract,  must  be  shown  to 
be  uniform  in  order  to  be  given  that  effect. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
B.  L.  Penn. 

Fiset,  Miller  &  McClendon,  for  appellant. — The  court  erred  in  its 
charge  to  the  jury  that  the  burden  of  proof  upon  the  whole  case  was 
upon  the  plaintiffs.  Mims  v.  Mitchell,  1  Texas,  453;  1  White  v.  Wil- 
son, sec.  414,  citing  New  York  cases ;  Nelson  v.  King,  25  Texas,  662-3 ; 
Cochran  v.  Walker,  49  S.  W.  Rep.,  403 ;  Prince  v.  Alabama  St.  Pair, 
28  Law  Rep.  Ann.,  716;  Schooler  on  Bailments  (2d  ed.),  sees.  23,  56 
and  60 ;  American  Brew.  Assn  v.  Talbot,  64  Am.  St.  Rep.,  538,  and  note 
646 ;  Higman  v.  Camody,  57  Am.  St.  Rep.,  33. 

Proof  of  demand  upon  bailee  and  his  failure  to  deliver  is  sufficient. 
Dunn  V.  Choate,  4  Texas,  19;  Dozier  v.  Pillot,  79  Texas,  226;  Reizen- 
steii^  V.  Marquardt,  1  Law.  Rep.  Ann.,  318. 

KEY,  Associate  Justice. — The  appellants  brought  this  suit  against 
the  appellees,  who  were  doing  a  cotton  yard  and  warehouse  business 
under  the  name  of  the  Travis  County  Farmers  Alliance,  for  the  value 
of  twenty  bales  of  cotton,  alleged  to  have  been  stored  in  the  appellees' 
cotton  yard  at  Austin,  Texas,  and  not  delivered  to  the  appellants  upon 
demand. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for  the 
defendants,  and  the  plaintiffs  have  appealed. 

Among  other  things,  the  court  instructed  the  jury  as  follows :  "The 
VoL  XXXVII.  Civil— 21, 
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burden  is  upon  the  plaintiffs  to  establish  all  the  facts  necessary  to  a 
recovery  by  them  by  a  preponderance  of  the  evidence."  And  refused  to 
give  the  following  instruction  requested  by  appellants:  "The  jury  are 
instructed  that  if  they  believe  from  the  testimony  that  defendants  failed 
to  deliver  to  plaintiffs  any  of  the  cotton  sued  for  after  demand  therefor 
by  plaintiffs'  agents  and  offer  to  surrender  the  proper  tickets  to  defend- 
ants, then  the  burden  of  proof  as  to  what  was  the  cause  of  such  failure 
is  upon  the  defendants,  and  unless  they  show  by  a  preponderance  of  the 
testimony  in  such  case  an  excuse  under  the  charges  given  that  renders 
them  not  liable  you  will  find  for  the  plaintiffs/* 

Concerning  these  instructions,  appellants  assign  error  upon  the  action 
of  the  court  in  giving  the  one  and  refusing  the. other,  their  contention 
being  that  the  proof  showed  that  appellees  occupied  the  relation  towards 
appellants  of  bailees  for  hire,  thereby  casting  upon  appellees  the  burden 
of  proof.  We  are  of  the  opinion  that  the  testimony  failed  to  show  the 
relation  referred  to,  and  that  no  error  was  committed  in  the  ruling 
referred  to. 

Other  assignments  are  addressed  to  the  action  of  the  court  in  giving 
and  refusing  instructions,  all  of  which  are  overruled.  We  are  of  opinion 
that  no  affirmative  error  has  been  pointed  out  as  to  the  instructions  given, 
and  that  those  requested  were  properly  refused.  Furthermore,  if  the 
charge  of  the  court  did  not  correctly  state  the  law,  we  are  of  opinion 
that  appellants  are  not  in  a  position  to  complain  on  that  score;  be- 
cause, according  to  the  facts  established  by  undisputed  testimony,  they 
were  not  entitled  to  recover,  and  the  court  might  properly  have  in- 
structed a  verdict  against  them. 

Appellants  alleged  in  their  petition  that  between  September  12  and 
November  14,  1899,  twenty  different  persons  delivered  to  appellees  one 
bale  of  cotton  each,  which  was  received  by  the  latter  as  bailees  for  hire, 
and  tickets  issued  therefor,  each  bearing  a  separate  nunlber,  and  con- 
taining the  name  of  the  bailor  and  weight  of  the  bale,  and  the  following 
stipulation:  "Transferable  only  on  the  books  of  yard.*'  They  further 
alleged  in  their  petition  that  they  purchased  said  twenty  bales  of  cot- 
ton and  twenty  tickets  from  the  owners  and  holders  of  the  tickets. 

The  testimony  fails  to  show  that  appellants  bought  any  of  the  cotton 
or  tickets  from  the  persons  named  in  the  petition  as  the  original  owners 
and  bailors.  It  was  shown  by  the  testimony  that  they  bought  several 
hundred  bales  of  cotton  from  a  Mr.  Pickett,  in  the  early  part  of  De- 
cember, 1899,  and  they  produced  in  court  twenty-two  tickets  issued  bv 
appellees,  which  appellants  had  in  possession  at  the  end  of  the  cotton 
season  of  1899;  and  their  bookkeeper,  Brunner,  identified  some  of  the 
tickets  as  included  in  the  purchase  from  Mr.  Pickett,  and  most  of  the 
tickets  produced  correspond  in  number  with  those  described  in  the 
petition  as  having  been  issued  to  certain  named  individuals.  But  the 
plaintiffs  failed  to  prove,  and  the  entire  testimony  failed  to  show,  that 
the  tickets  referred  to  were  ever  transferred  on  the  books  of  the  defend- 
ants' cotton  yard.  Nor  was  it  shown  that  any  of  the  cotton  described 
in  the  plaintiff's  petition  was  in  the  cotton  yard  or  the  defendants'  pos- 
session at  the  time  the  plaintiffs  purchased  the  tickets  relied  on  as  show- 
ing title  in  them. 
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The  plaintiffs  sought  to  avoid  the  effect  of  the  failure  to  prove  the 
important  facts  thus  noted,  by  attempting  to  show  tiiat  it  was  the  cus- 
tom of  the  defendants  in  the  transaction  of  their  business  to  recognize 
tickets  issued  by  them  as  evidence  of  title,  and  not  deliver  cotton  stored 
with  them  until  the  tickets  issued  therefor  were  produced.  But  the 
proof  fails  to  show  that  such  was  the  uniform  rule.  On  the  contrary, 
the  defendant  Cloud,  who  testified  as  a  witness  for  the  plaintiffs,  re- 
cited an  instance  in  which  the  plaintiffs  themselves  had  received  and 
shipped  cotton  from  the  defendants'  yard  without  surrendering  the 
tickets.  And  the  defendant  Granberr/s  testimony  was  to  the  effect  that 
cotton  had  been  surrendered  to  the  bailors  in  several  instances  without 
the  production  of  the  tickets.  If  the  custom  or  rule  relied  on  by  ap- 
pellants had  been  shown  to  be  absolute,  then  it  might  be  necessary  to 
determine  whether  the  existence  of  such  custom  could  be  held  to  super- 
sede or  waive  the  stipulation  in  the  tickets  declaring  them  nonassigna- 
ble except  upon  the  books  of  the  yard.  But  as  the  proof  failed  to  show 
that  such  was  the  uniform  custom,  it  is  imnecessary  to  decide  that 
question.  In  so  far  as  the  tickets  referred  to  evidence  contracts,  we 
think  the  stipulation  restricting  the  right  of  assignment  must  be  given 
force  and  effect.  Therefore  we  hold  tiiat  the  mere  production  by  the 
plaintiffs  of  tickets  issued  by  the  defendants  to  other  persons  than  the 
plaintiffs,  accompanied  by  proof  of  demand  by  the  plaintiffs  and  failure 
of  the  defendants  to  deliver  the  cotton,  was  insufficient  to  establish  any 
liability  against  the  defendants. 

We  do  not  hold  that  the  transaction  by  which  the  plaintiffs  acquired 
the  tickets  did  not,  as  between  them  and  those  from  whom  they  obtained 
the  tickets,  vest  title  in  the  plaintiffs  to  the  cotton  represented  by  the 
tickets;  but  we  do  hold  that  the  restriction  upon  the  right  of  assign- 
ment embodied  in  the  tickets  themselves  should  at  least  be  given  the 
effect  of  requiring  the  plaintiffs  to  prove  that  the  tickets  had  been  trans- 
ferred on  the  books  of  the  defendant,  or  that  the  cotton  was  in  their 
possession  at  the  time  the  plaintiffs  acquired  the  tickets,  and  that  while 
holding  such  possession,  the  defendants  received  notice  of  the  fact  that 
the  plaintiffs  had  bojight  the  cotton. 

Appellants'  objections  to  certain  rulings  of  the  trial  court  concern- 
ing the  admissibility  of  testimony  are  not  regarded  as  tenable,  and  are 
therefore  ovemded. 

No  reversible  error  has  been  pointed  out,  and  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


J.  W.  Bradford  v.  G.  A.  Browk, 
Decided  November  30,  1904. 

Sohool  Lands— CanoeUation  of  Iiease—Evideiice— Disposition. 

That  a  lease  of  school  lands  had  been  cancelled  could  not  be  proved  by 
deposition  of  the  Commissioner  of  the  General  Land  Office,  the  written  declara- 
tion cancelling  the  lease  giTen  under  the  hand  and  seal  of  the  Commissioner 
which  18  required  to  be  filed  with  the  other  papers  in  the  case  being  the  proper 
proof. 


324  Texas  Civil  Appeals  Reports,  Vol.  37.      [November, 

Appeal  from  the  District  Court  of  Menard.  Tried  below  before  Hon. 
J.  W.  Timmins. 

John  E.  Brown,  for  appellant 

J.  D.  Scruggs,  A.  B.  Pool  and  Hill  &  Let,  for  appellee. 

JAMES,  Chief  Justice. — ^The  action  was  brought  by  appellant  in 
trespass  to  try  title  to  recover  a  section  72  as  his  home  section,  and 
three  other  sections  as  additional  land.  The  court  rendered  judgment 
for  appellee. 

The  evidence  before  the  court  disclosed  the  following  undisputed 
facts :  That  said  school  lands  had  been  leased  to  George  Brown  for  the 
term  of  ten  years  from  September  12,  1895,  by  lease  No.  10995,  dated 
October  24,  1895.  Also  that  appellant's  applications  (he  made  one  on 
June  23,  1902,  and  another  on  December  29,  1902)  were  rejected  by  the 
Commissioner,  the  indorsements  of  the  Commissioner  thereon  showing 
that  the  land  was  sold  to  Mrs.  Gteorge  Brown  September  8,  1900.  Plain- 
tiff was  suing  on  rejected  applications.  The  facts  were  developed  in 
plaintiff's  proof,  and  defendant  introduced  no  testimony. 

In  connection  with  the  fact  of  said  lease,  plaintiff  offered  to  show 
by  the  deposition  of  the  Commissioner  that  it  was  not  in  force,  and  had 
been  cancelled  for  nonpayment  of  the  sixth  annual  rent,  as  shown  by 
a  certificate  of  cancellation  under  his  hand  and  seal  dated  December 
29,  1902,  and  on  file  in  his  ofiBce  with  the  papers  pertaining  to  said 
lease  10995.  Upon  objection  the  court  excluded  this  proof  and  properly 
so,  as  such  matter  could  not  be  proved  by  means  of  the  deposition  of 
the  Commissioner,  if  objected  to.  Bass  v.  Mitchell,  22  Texas,  293; 
Stafford  v.  King,  30  Texas,  257;  Meyer  v.  Hale,  23  S.  W.  Rep.,  990; 
Clayton  v.  Rhem,  67  Texas,  53.  Art.  4218,  Sayles  Revised  Statutes  re- 
quires a  declaration  cancelling  a  lease  to  be  in  writing  under  the  Com- 
missioner's hand  and  seal,  and  to  be  filed  with  the  other  papers  relat- 
ing to  such  lease.  Such  paper  is  essential  to  the  cancellation  of  a  lease, 
People  V.  Anderson,  76  S.  W.  Rep.,  433,  and  comes  within  the  meaning 
of  "paper,  document  or  record"  of  the  Land  Office  under  article  2308, 
Sayles  Revised  Statutes.  The  deposition,  being  admissible  to  prove 
same,  was  properly  excluded  and  the  evidence  as  it  stood  when  the  cause 
was  submitted  to  the  court,  failed  to  show  that  the  lease  had  terminated. 
This  being  so,  it  showed  that  the  Commissioner  was  right  in  rejecting 
plaintiff's  application.  And  as  plaintiff  in  trespass  to  try  title  must 
show  some  title  in  himself  regardless  of  defendant's  right  in  order  to 
recover,  this  consideration  alone  warranted  the  court  in  adjudging  that 
plaintiff  take  nothing  by  his  suit. 

Plaintiff's  rejected  applications  showed  by  the  indorsements  thereon 
that  the  lands  had,  on  September  8,  1900,  been  sold  to  Mrs.  GJeorge 
Brown.  It  might  be  contended  that  this  fact,  thus  in  evidence,  indi- 
cated that  the  lease  had  been  cancelled  prior  to  September  8,  1900,  but 
if  this  view  could  be  taken,  we  do  not  see  how  it  could  benefit  plaintiff, 
for  if  so,  a  sale  of  the  lands  to  Mrs.  Brown  which  appeared  in  the  same 
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connection,  would  have  warranted  the  Commissioner  in  rejecting  plain- 
tiff's subsequent  applications. 

The  testimony  was  offered,  as  the  fifth  assignment  states,  for  the 
purpose  of  showing  that  if  the  land  was  sold  to  Mrs.  George 'Brown  at 
all  it  was  during  the  life  of  a  valid  lease.  But  the  judgment  rendered 
was  not  necessarily  based  on  the  sale  to  Mrs.  Brown.  Plaintiff  having 
introduced  proof  of  the  ten  years'  lease,  and  having  failed  to  introduce 
proof  of  its  termination,  the  court  being  called  on  to  render  judgment 
in  the  case  as  thus  presented  by  the  evidence  must  have  considered  the 
lease  as  in  force  at  the  time  of  plaintiff's  application,  and  that  the 
latter  acquired  no  right  by  virtue  of  his  applications. 

The  matters  referred  to  in  the  other  assignments  are  immaterial  in 
view  of  what  has  been  said. 

The  judgment  is  affirmed.  Affirmed. 

Writ  of  error  refused. 


State  of  Texas  ex  eel.  English  v.  J.  P.  Buchanan  et  al. 

Decided  November  26,  1904. 

l.^Indepe]ide]it  School  District^Inoluiion  of  Agricultural  Lands. 

Under  the  Act  of  March  17,  1897  (Sayles*  Civ.  Stats.,  art  616a;  Batts* 
Civ.  Stats.,  art.  3994),  providing  for  the  organization  of  independent  school 
districts  in  towns  of  200  inhabitants  or  more,  it  is  immaterial  that  purely 
agricultural  and  rural  lands  are  included,  provided  the  district  does  not  em*- 
brace  a  larger  area  than  twenty-five  square  miles. 


-Election — ^Disqnaliilcatlon  of  Trustee. 
The  fact  that  at  an  election  held  for  the  purpose  of  incorporating  a  town 
into  an  independent  school  district  and  selecting  school  trustees  one  of  the  judges 
of  election  was  a  candidate  for  trustee,  did  not  render  the  election  void,  this 
being  only  an  irregularity  in  the  manner  of  holding  the  election;  nor  did  the 
participation  of  such  trustee  in  the  proceedings  of  the  board  of  trustees  of  the 
district  in  ordering  an  election  to  determine  whether  a  district  school  tax  should 
be  levied  and  bonds  issued  to  build  a  school  house,  affect  the  validity  of  such 
election,  he  being  a  trustee  de  facto,  if  not  de  jure. 

8.— teme— Changing  Other  Adjoining  Districts. 

The  validity  of  the  incorporation  of  the  independent  school  district  was  not 
alTected  by  the'  fact  that  in  forming  it  the  lines  of  adjoining  districts  were 
changed  and  disturbed,  nor  by  the  fact  that  such  encroachment  on  the  other 
districts  was  not  authorized  by  the  commissioners'  court  or  consented  to  by  a 
majority  of  the  voters  of  such  districts. 

4.— flame— Pleading. 

If  the  matter  of  encroachment  upon  other  districts,  without  the  consent  of 
a  majority  of  the  voters,  could  in  any  event  affect  the  question,  it  would  have 
to  be  shown  that  such  infringement  was  material,  and  this  could  hot  be  done 
without  appropriate  allegations  to  that  effect. 

5d-^3ame— Statute  Construed. 

The  fact  that  the  Act  of  1897  provides  that  the  county  judge  shall  make 
a  return  and  record  of  an  election  held,  thereunder,  the  same  as  provided  by 
articles  586  and  586  of  the  Revised  Statutes,  does  not  require  that  such  election 
shall  in  other  respects  conform  with  the  provisions  of  the  title  and  chapter  to 
which  those  articles  belong. 
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6.«8ame. 

Articles  570  and  580,  Revised  Statutes,  provide  for  the  incorporation  of  a 
town  or  village  for  municipal  purposes,  .and  in  no  way  affect  the  validity  and 
force  of  the  article  authorizing  incorporation  for   free   school  purposes  only. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
J.  M.  Pearson. 

Abernathy  &  Abemathy  and  Abemathy  &  Mangum,  for  appellant 

Oarrett  &  Smith  and  J.  R.  Oough,  for  appellees. — ^The  fact  that  the 
proposed  territory  conflicted  with  other  school  districts  will  not  render 
the  incorporation  invalid,  nor  will  the  fact  that  it  includjss  agricultural 
lands  do  so.  State  ex  rel.  Anderson,  v.  Marwood,  57  S.  W.  Rep.,  676; 
Pinson  v.  Vesey,  County  Judge,  56  S.  W.  Sep.,  593. 

TALBOT,  Associate  Justice. — This  is  an  actiofn  by  the  State  on 
the  relation  of  English  and  others,  in  the  nature  of  quo  warranto,  attack- 
ing the  validity  of  the  incorporation  of  the  town  of  Celina,  Collin 
County,  Texas,  into  an  independent  free  school  district ;  challenging  the 
right  of  J.  T.  Buchanan  and  others  to  act  as  trustees  of  said  district 
and  their  authority  to  levy  and  collect  a  tax  upon  the  property  of  the 
citizens  lying  within  its  boundaries,  for  free  school  purposes. 

A  general  demurrer  was  sustained  to  appellant's  petition;  they  de- 
clined to  amend,  and  the  case  was  dismissed.  From  this  judgment  of 
the  court  appellants  appealed. 

The  entire  proceedings  had  in  relation  to  the  incorporation  and  the 
action  of  the  trustees  touching  the  issuance  of  bonds  and  the  levy  of  a 
tax  to  pay  the  interest  and  provide  a  sinking  fund  for  the  retirement 
of  such  bonds  at  maturity,  were  copied  into  and  made  a  part  of  the 
petition.  The  petition  shows  that  all  the  statutory  requirements  were 
observed  in  the  organization  of  the  school  district*  and  in  the  assessment 
and  levy  of  the  tax  and  proposed  issuance  of  the  bonds;  that  the  town 
of  Celina  had  200  inhabitants  and  more,  to  wit,  400  inhabitants,  and 
was  not  incorporated  for  municipal  purposes;  had  never  assumed  con- 
trol of  the  public  schools  within  its  limits,  and  that  the  territory  in- 
corporated was  to  be  known  as  **The  Celina  Independent  School  Dis- 
trict;" that  the  territory  incorporated  was  described  by  metes  and 
bounds,  with  an  accompanying  map,  and  did  not  exceed  twenty-five 
square  miles. 

The  alleged  facts  upon  which  it  is  claimed  that  the  incorporation  of 
the  school  district  is  invalid  and  that  J.  T.  Buchanan  and  others  were 
illegally  exercising  the  function  of  trustees,  are  in  substance  as  follows : 
(1)  That  the  district  embraces  lands  not  within  the  limits  of  the  town 
of  Celina;  (2)  that  the  incorporated  district  conflicts  with,  disturbs 
and  changes  the  lines  of  adjoining  school  districts,  and  that  an  unreason- 
able amount  of  agricultural  lands  were  included  therein,  and  that  such 
lands  were  included  solely  for  the  purposes  of  taxation:  (3)  that  the 
petition  for  the  election  and  incorporation  was  based  upon  the  law  of 
1897,  and  that  said  law  "was  inoperative  for  the  reason  that  the  incor- 
poration of  a  town  or  village  for  free  school  purposes  depends  upon  the 
result  of  an  election  held  under  the  provisions  of  title  18,  chapter  11,  of 


190Jf.]  State  ex  bbl.  v.  Buchanan.  327 

the  Revised  Statutes,  and  said  title  and  chapter  authorizes  such  an 
election  only  in  towns  or  villages  having  more  than  500  inhabitants, 
and  the  town. of  Celina  had  less  than  that  number;  (4)  that  article 
680  of  said  chapter  11,  of  the  statutes,  prescribes  the  number  of  inhabi- 
tants of  the  town,  seeking  incorporation,  that  shall  file  the  application, 
and  limits  the  territory  to  such  as  is  intended  to  be  used  strictly  for 
town  purposes,  and  that  the  school  district  in  question  includes  land  not 
intenaed  for  such  purposes,  and  there  is  no  provision  in  the  Act  of 
1897,  irelating  to  the  incorporation  of  a  town  of  a  less  number  of  inhabi- 
tants than  500,  as  to  the  kind  of  petition  that  shall  be  filed  or  of  the 
number  or  qualifications  of  the  persons  who  shall  sign  it;  (5)  that  one 
of  the  appellees,  J.  T.  Buchanan,  was  the  presiding  officer  of  the  elec- 
tion held  to  determine  •  whether  or  not  the  town  of  Celina  should  be 
incorporated  as  an  independent  school  district,  and  was  also  a  candidate 
at  said  election  for  the  oflBce  of  trustee  of  said  school  district;  (6)  that 
the  trustees  of  said  independent  school  district  met  on  the  26th  day  of 
February,  1904,  to  decide  what  percent  of  the  value  of  real  and  personal 
property  should  be  charged  in  assessing  Celina  independent  school  dis* 
trict  for  the  purpose  of  constructing  a  public  free  school  building  with- 
in the  limits  of  said  district,  and  that  the  assessor  and  collector  of  taxes 
for  the  district  was  instructed  by  said  trustees,  without  authority  to  do 
so,  by  resolution  to  assess  the  real  property  and  merchandise  at  60  per- 
cent of  the  cash  value  of  each,  and  all  farm  lands  at  30  percent  of  actual 
cash  value;  actual  cash  value  of  farm  lands  to  be  fixed  according  to 
nearness  to  market,  and  also  an  increase  of  one-third,  both  in  country 
and  in  town,  where  it  is  found  to  be  deserving.  All  moneys  to  be  taken 
at  100  cents  on  the  dollar  and  all  good  notes  at  par  value,  and  all  other 
notes  and  accounts  at  what  they  are  considered  to  be  worth.  Upon 
these  allegations,  appellants  prayed  that  the  incorporation  of  Celina 
school  district  be  declared  a  nullity  and  the  trustees  thereof  ousted  from 
office. 

Most  of  the  questions  involved  in  this  appeal  have  been  thoroughly 
discussed  and  decided  adversely  to  appellants  in  the  cases  of  Pinson 
V.  Vesey,  23  Texas  Civ.  App.,  91,  and  State  v.  Norwood,  24  Texas  Civ. 
App.  24. 

1.  Under  the  statute  of  April  6,  1881,  authorizing  the  incorporation 
of  towns  and  villages  for  the  purpose  only  of  establishing  and  main- 
taining free  schools  therein,  and  which  did  not  prescribe  the  area  that 
might  be  included  in  the  district,  it  was  held  that  the  boundaries  of 
the  corporation  could  not  be  extended  beyond  the  limits  of  the  town, 
and  that  the  iijcorporation  of  twenty-eight  square  miles  of  territory,  of 
which  there  were  about  twenty-six  square  miles  of  agricultural  lands 
and  only  about  two  square  miles  covered  by  the  collection  of  houses 
comprising  the  town,  was  unauthorized  and  invalid.  State  v.  Eidson, 
76  Texas,  302.  But  where  the  area  is,  by  the  statute  authorizing  the 
creation  of  such  districts,  prescribed,  and  that  amount  or  a  less  quantity 
is  included  in  the  district,  the  boundaries  of  the  corporation  need  not 
be  confined  to  the  limits  of  the  town  proper,  but  may  l)e  extended  so  as 
to  take  in  agricultural  and  rural  lands,  not  to  exceed  the  area  authorized 
by  statute.    Finson  v.  Vesey,  supra.    In  this  case  the  area  defined  was 
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about  eighteen  square  miles^  of  which  about  sixteen  square  miles  were 
agricultural  and  rural  lands. 

2.  It  may  be  conceded  that  J.  T.  Buchanan's  personal  interest  in 
the  result  of  the  election,  held  for  the  purpose  of  incorporating  the  town 
of  Celina  into  an  independent  school  district  and  to  elect  trustees  there- 
for, by  reason  of  his  Cfmdidacy  for  the  office  of  trustee  of  said  district, 
disqualified  him  to  serve  in  the  capacity  of  judge  at  said  election;  but 
such  act  on  his  part  would  constitute  only  an  irregularity  in  the  manner 
of  holding  the  election,  which  would  not  render  the  same  void.  Such 
irregularity  could  only  in  any  event  affect  or  call  in  question  the  legality 
of  the  said  Buchanan's  own  election,  as  trustee  of  the  created  school  dis- 
trict, and  not  the  validity  of  the  incorporation  itself,  or  the  election 
of  the  other  trustees  of  said  district.  Nor  would  the  participation  of 
the  said  Buchanan  in  the  councils  and  proceedings  of  the  trustees  of 
said  district  affect  the  validity  of  the  election  held  to  determine  whether 
or  not  a  tax  should  be  levied  and  collected  and  bonds  issued  for  the 
purpose  of  erecting  a  public  free  school  building  in  the  district  or  the 
legality  of  their  acts  in  otherwise  administering  the  affairs  of  the  school 
district.  His  election  being  merely  irregular  and  not  void,  he  would 
be  a  de  facto  if  not  de  jure  trustee.  City  of  El  Paso  v.  Ruckman,  92 
Texas,  88 ;  Boesch  v.  Byrom,  decided  at  a  former  day  of  the  present  terra. 
It  is  not  alleged  that  fraud  was  practiced  in  the  election,  and  it  does 
not  appear  that  the  result  declared  was  not  a  fair  expression  of  the  will 
of  the  voters.  Neither  are  we  considering  a  contest  between  the  said 
J.  T.  Buchanan  and  an  opposing  candidate  at  said  election  for  the  office 
to  which  the  said  Buchanan  claims  to  have  been  elected,  and  are  not 
undertaking  to  lay  down  or  apply  the  rule  that  would  obtain  in  such 
case. 

Furthermore,  there  is  no  assignment  of  error  or  proposition  in  ap- 
pellant's brief  raising  the  question  that  the  allegations  in  their  petition, 
to  the  effect  that  J.  T.  Buchanan  was  the  presiding  officer  of  the  elec- 
tion at  which  he  was  elected  trustee  of  the  Celina  independent  school 
district,  showed  a  sufficient  cause  of  action  for  his  ouster  from  such 
office,  and  no  opinion  is  expressed  upon  it.  The  only  contention  made 
is  that  such  fact  rendered  the  election  void. 

3.  The  contention  that  the  court  erred  in  sustaining  the  demurrers 
and  dismissing  the  case,  because  it  was  alleged  that  the  boundaries  of 
the  Celina  independent  school  district  "disturbed  and  changed"  the  lines 
of  adjoining  school  districts  created  prior  to  the  time  of  its  incorpora- 
tion, it  not  appearing  from  the  allegations  of  the  petition  that  such 
change  was  authorized  by  the  Commissioners'  Court  of  4:he  county,  nor 
consented  to  by  a  majority  of  the  qualified  voters  of  each  district,  can 
not  be  sustained.  The  incorporation  was  had  under  the  Act  of  the 
legislature  of  March  17,  1897.  Batts'  Civ.  Stat.,  art.  3994.  The  right 
is  conferred  by  this  statute  upon  towns  and  villages  having  200  inhabi- 
tants or  over  to  incorporate  for  free  school  purposes  only,  and  no  re- 
striction is  placed  upon  the  exercise  of  that  right  by  the  provisions  of 
statute,  except  that  the  territory  included  shall  not  exceed  twenty-five 
square  miles.  It  is  not  essential  to  the  validity  of  an  incorporation 
under  that  statute,  which  encroaches  upon  adjoining  districts,  that  such 
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encroachment  was  authorized  by  the  Commissioners'  Court  or  consented 
to  by  a  majority  of  the  voters  of  such  districts.  So  long  as  the  statu- 
tory limit  of  twenty-five  square  miles  is  respected  and  adhered  to,  the 
interference  with  contiguous  districts  is  immaterial.  Article  3938  of  the 
Bevised  Statutes  provides  for  the  -subdivision  of  counties  into  school 
districts  by  the  Commissioners'  Court,  and  the  restriction  contained 
therein  and  invoked  in  this  case  ''applies  only  to  changes  made  by  that 
court.*'  As  said  in  the  case  of  the  State  v.  Norwood,  supra:  "It 
can  not  be  contended  that  the  restriction  in  this  article  as  to  changes  in 
the  boundaries  of  school  districts  would  be  binding  upon  the  Legislature, 
and  when  the  legislative  power  to  incorporate  for  school  purposes  was 
delegated  in  an  unqualified  manner  by  the  Legislature  to  the  inhabitants 
of  towns  and  villages  and  adjoining  territory,  not  exceeding  twenty-five 
square  miles,  the  exercise  of  that  power  becomes  as  unrestricted  in  such 
inhabitants,  when  exercised  in  the  manner  prescribed  by  the  Legislature, 
as  if  exercised  by  the  Legislature  itself.  Any  other  construction  of 
article  3994  would  render  the  rights  thereby  conferred  practically  un- 
available to  towns  situated  in  counties  which  have  been  subdivided  under 
the  district  school  law.'' 

4.  Besides,  appellants'  petition  does  not  show  how  or  to  what  ex- 
tent the  district  in  question  interfered  with  other  districts,  or  that  the 
conflict,  if  any,  was  not  assented  to  by  a  majority  of  the  voters  of  the 
district  encroached  upon.  Neither  does  it  appear  that  relators  or  any 
other  person  would  be  put  to  inconvenience  in  respect  to  the  schools  of 
the  district  by  reason  of  such  conflict.  In  order  to  avail  themselves 
of  these  facts  as  grounds  for  invalidating  the  incorporation,  it  was  neces- 
sary to  allege  them.  If  the  matter  of  encroachment  upon  other  districts, 
without  the  consent  of  a  majority  of  the  voters,  could  in  any  event 
affect  the  question,  it  would  have  to  be  shown  that  such  infringement 
was  material.  This  could  not  be  done  without  appropriate  allegations. 
Pinson  v.  Vesey,  supra. 

6.  There  is  no  merit  in  the  contention  that,  as  alleged  in  the  peti- 
tion, the  election  for  the  district  was*  based  on  the  law  of  1897,  and 
that  said  law  is  inoperative  and  void  for  the  reason  that  the  incorpora- 
tion of  a  town  or  village  for  free  school  purposes  depends  upon  the  re- 
sult of  an  election  held  under  the  provisions  of  title  18,  chapter  11, 
of  the  Revised  Statutes,  and  the  said  title  and  chapter  authorize  such  an 
election  only  in  towns  or  villages  having  500  inhabitants,  etc.  The  title 
and  chapter  referred  to  (Rev.  Stat.,  1895,  art.  616a)  provide  for  the 
incorporation  of  towns  and  villages  having  200  inhabitants  or  more, 
for  free  school  purposes  only,  and  provides  that  the  territory  shall  not 
exceed  sixteen  square  miles.  We  have  been  able  to  find  no  article  in 
that  title  and  chapter  providing  for  such  election  only  in  towns  or 
villages  having  500  or  more  inhabitants.  Article  616a  of  the  Revised 
Statutes  of  1895  was  amended  by  the  Act  of  the  Legislature  of  1897, 
and  the  incorporation  of  a  town  or  village  with  200  or  more  inhabitants 
is  authorized  by  said  act  for  free  school  purposes  only,  and  provides  that 
the  territory  shall  not  exceed  twenty-five  square  miles.  It  is  therein 
provided  that  if,  at  an  election  held  under  the  provisions  of  the  title 
and  chapter  to  which  it  belongs,  a  majority  of  the  votes  cast  be  in 
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favor  of  the  incorporation,  it  shall  be  the  duty  of  the  county  judge 
to  make  return  thereof,  and  cause  a  record  of  the  result  of  such  election 
to  be  made,  the  same  as  provided  for  by  articles  585  and  586.  Why  a 
reference  to  these  articles  of  our  statute,  for  the  guidance  of  the  county 
judge  in  making  returns  and  a  record  of  the  result  of  an  election  held 
under  the  provisions  of  the  act  referred  to,  which  is  incorporated  in 
Sayles'  Civil  Statutes  as  article  616a,  and  in  Batts'  Civil  Statutes  as 
article  3994,  should  render  the  same  void,  we  are  unable  to  perceive.  It 
seems  that  in  this  respect  only  is  the  result  of  an  election  held  under 
said  act  made  to  depend  upon  the  provisions  of  title  18,  chapter  11,  of 
the  Revised  Statutes,  and  it  is  clear  the  same  in  no  way  affects  or  ren- 
ders inoperative  that  act. 

6.  Articles  679  and  580  of  said  title  and  chapter  provide  for  the 
incorporation  of  a  town  or  village  for  municipal  purposes,  and  is 
separate  and  distinct  from  the  article  authorizing  the  incorporation  for 
free  school  purposes  only,  and  in  no  way  affects  the  validity  and  force 
of  the  latter  article. 

That  appellants'  petition  alleged  that  the  trustees  of  said  school  dis- 
trict passed  a  resolution  instructing  the  assessor  and  collector  of  taxes 
of  the  district  to  assess  the  real  and  personal  property  found  within 
the  limits  of  said  district  at  a  certain  percent  of  its  valuation,  furnishes 
no  reason,  as  the  same  is  presented,  for  a  reversal  of  the  case. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
R.  E.  Keahy. 

Decided  November  20,  1004. 

l.^Landlord  and  Tenant— Notice— Subtenant. 

A  subtenant  is  chargeable  with  knowledge  of  the  terms  of  the  lease  under 
which  the  original  lessee  holds  the  property,  but  he  is  not  liable  to  the  owner 
of  the  property  upon  personal  covenants  contained  in  such  lease,  such  as  an 
agreement  with  relation  to  keeping  insurance  on  the  property,  unless  he  has 
contracted  to  become  so  liable. 

8.— Parties— Proper  bnt  not  Necessary. 

It  is  not  reversible  error  for  the  court  to  refuse  to  permit  a  person  to  be 
made  a  party  to  the  suit  where  such  person,  though  a  proper  party,  is  not  a 
necessary  one. 

3.— Damaires— Insurance— Transfer  of  Part  of  Claim. 

In  an  action  against  a  railroad  company  for  the  value  of  property  destroyed 
by  fire  through  its  negligence,  the  fact  that  plaintiff,  under  a  subrogation  clause 
in  his  policies  of  insurance  on  the  property,  had  transferred  a  part  of  his  cause 
of  action  to  the  insurance  companies,  would  not  debar  him  from  a  recovery 
where  it  appeared  that  he  had  an  interest  over  and  above  that  claimed  by  the 
insurance  companies. 

4.— Charge— Request  for— Refusal. 

The  refusal  to  give  a  requested  charge  is  not  error  where  the  issue  sought 
to  be  presented  by  it  is  fully  and  fairly  submitted  in  the  main  charge. 
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Appeal  from  the  District  Court  of  Rockwall.  Tried  below  before  Hon. 
J.  E.  Dillard. 

T.  S.  Miller  and  W.  C.  Jones,  for  appellant. 
W.  H.  Allen  and  I.  J.  Atisiin,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  is  an  action  brought  by  ap- 
pellee in  the  District  Court  of  Rockwall  County  on  the  4th  of  August, 
1903,  against  appellant,  for  loss  of  a  stock  of  goods  occasioned  by  fire. 
Appellant  alleges  in  his  petition  that  on  the  11th  of  June,  1903,  he 
was  the  owner  and  in  possession  of  a  stock  of  goods  in  the  town  of 
Pate,  in  Rockwall  County,  which  was  contained  in  a  one-story  framed 
building  located  on  the  right  of  way  of  appellant  in  said  town  of 
Pate,  and  about  six  feet  south  or  east  from  its  track  at  said  point.  That 
by  the  negligence  of  the  servants  and  employes  of  appellant  in  emptying 
live  coals,  cinders  and  fire  from  the  furnace  of  one  of  its  engines  upon 
the  exposed  cross-ties  on  the  roadbed  of  appellant  at  said  place  near 
said  building,  the  said  building  took  fire,  and  it,  together  with  appellee's 
said  stock  of  goods,  was  totally  destroyed  by  fire.  That  the  said  goods 
of  appellee,  so  burned  and  destroyed  by  said  fire,  consisted  of  furniture, 
wagons,  farm  implements  and  machinery  of  the  cash  value  of  $^4,000, 
and  he  prayed  for  judgment  accordingly. 

Appellant  answered  by  general  and  special  exceptions,  general  denial 
and  specially  that  the  property  destroyed  was  insured  by  the  Fire  Asso- 
ciation of  Philadelphia  and  the  Hartford  Fire  Insurance  Company  at 
the  time  of  the  fire  for  $1,000  in  such  company,  and  that  the  loss  had 
been  adjusted,  and  that  $884.70  was  paid  by  the  Fire  Association  of 
Philadelphia  to  appellee  and  $499.10  by  the  Hartford  Fire  Insurance 
Company  in  settlement  of  the  loss. 

That  by  virtue  of  and  under  the  terms  and  stipulations  contained  in 
said  policies  of  insurance,  said  adjustment  of  loss,  the  payments  of 
said  sums  by  said  insurance  companies,  he,  appellee,  on  said  date,  to 
wit,  30th  of  June,  1902,  assigned  and  transferred  to  said  insurance  com- 
panies respectively  all  of  his  claim  for  damages  resulting  from  said 
fire  against  appellant  to  the  extent  of  said  payments  made  by  them, 
and  that  said  insurance  companies  were  the  owners  of  said  claim  to  the 
extent  of  said  payments,  and  appellant  prayed  that  said  insurance  com- 
panies be  made  parties  to  this  suit. 

Appellant  further  plead  that  the  building  in  which  appellee's  goods 
were  stored  and  destroyed  by  fire  belonged  to  C.  A.  Price.  That  said 
building  was  erected  on  appellant's  right  of  way  and  depot  grounds  by 
said  Price  under  a  written  contract  entered  into  between  appellant  and 
said  Price  on  the  10th  of  August,  1895.  That  said  building  so  erected 
on  appellant's  right  of  way  and  depot  grounds  was  by  the  terms  of  said 
contract  to  be  used  and  occupied  as  a  seed  house  in  connection  with 
the  transaction  of  the  legitimate  business  of  appellant  and  for  the 
accommodation  of  its  business  interests  for  the  term  of  one  year  from 
date,  subject  to  be  renewed  by  consent  of  parties  thereto,  unless  sooner 
revoked  by  appellant,  which  renewal  was  made  from  time  to  time  until 
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April,  1903,  when  it  was  canceled.  For  the  privilege  and  permission 
granted  by  appellant  to  said  Price,  said  Price  was  to  pay  $1  per  annum 
and  was  to  use  said  building  and  manage  the  business  connected  tliere- 
with  so  as  to  save  appellant  from  any  liability  to  any  persons,  and  to  save 
it  harmless  against  any  demand  or  claim  made  on  account  of  the  con- 
struction and  maintenance  of  such  building  on  the  grounds  of  appellant, 
and  was  to  keep  said  building  and  its  contents  fully  insured  for  the  bene- 
fit of  appellant  against  any  damage  or  loss  by  fire  communicated  in  any 
manner  from  the  locomotive  or  machinery  of  appellant  or  otherwise, 
and  prayed  that  said  Price  be  made  a  party  to  this  suit  and  for  a 
recovery  over  and  against  her  for  whatever  sum  or  amount  that  appel- 
lee should  recover  against  appellant. 

Appellant  also  answered  that  said  Price  had  the  house  insured  in  the 

Hartford  Fire  Insurance  Company  for  $ at  the  time  of  the  fire, 

and  that  the  same  had  been  adjusted  by  the  payment  of  $400  to  her, 
and  that  said  policy  contained  the  subrogation  clause,  whereby  said 
Price  assigned  and  transferred  to  the  said  Hartford  Fire  Insurance 
Company  all  of  her  claim  for  damages  by  reason  of  siid  fire  against 
appellant  to  the  extent  of  $400,  and  prayed  that  said  Hartford  Fire 
Insurance  Company  be  made  a  party  to  this  suit. 

The  two  insurance  companies  filed  answers  and  prayed  for  judgment 
for  the  respective  amounts  paid  in  settlement  of  their  policies.  Ap- 
pellee excepted  to  the  making  the  insurance  companies  and  Mrs.  Price 
parties  to  the  suit.  The  exception  to  making  Mrs.  Price  a  party  was 
sustained,  but  the  exceptions  to  the  insurance  companies  being  made 
parties  were  overruled.  A  trial  resulted  in  a  verdict  and  judgment  for 
appellee  for  $2538.06,  and  the  railway  company  alone  appeals. 

It  is  contended  by  appellant  that  the  building  burned  was  situated 
upon  its  right  of  way  and  depot  grounds,  and  was  constructed  by  Mrs. 
Price,  its  owner,  under  a  written  contract  with  appellant,  and  occupied 
by  appellee  as  tenant  of  Mrs.  Price  at  the  time  of  the  fire  and  loss, 
and  that  Mrs.  Price  is  a  proper,  if  not  a  necessary,  party  to  the  suit. 
Appellee's  contention  was  that  he  was  not  a  party  to  the  contract 
entered  into  between  appellant  and  ^Irs.  Price  and  had  no  notice  of 
its  existence,  and  consequently  was  not  bound  by  its  terms  or  stipulations. 
The  contention  that  appellee,  who  was  a  subtenant  under  Mrs.  Price, 
had  no  notice  of  the  terms  of  the  lease  under  which  Mrs.  Price  held 
from  the  railway  company  can  not  be  sustained.  A  subtenant  is  charge- 
able with  knowledge  of  the  terms  of  the  lessee's  lease.  Such  subtenant 
is  not,  however,  liable  to  the  owner  upon  the  covenants  contained  in 
the  contract  between  such  owner  and  lessee,  unless  he  has  contracted 
to  become  so.    Forrest  v.  Durnell,  86  Texas,  647. 

The  terms  of  the  contract  between  Mrs.  Price  and  appellant,  by  which 
she  agreed  to  save  the  railway  company  harmless  against  any  claim  or 
demand  on  account  of  the  construction  and  maintenance  of  said  build- 
ing upon  its  right  of  way  and  to  keep  the  building  and  its  contents 
fully  insured  for  the  benefit  of  appellant,  were  not  required  to  be  per- 
formed by  appellee.  They  were  the  personal  covenants  of  Mrs.  Price. 
Appellee  had  not  assumed  the  contract  between  appellant  and  Mrs. 
Price  or  agreed  to  be  bound  thereby.     These  covenants  interposed  no 
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defense  to  the  cause  of  action  set  up  by  appellee.  In  fact  it  is  not 
seriously  contended  in  the  brief  of  appellant  that  these  matters  con- 
stituted any  such  defense.  Appellant  does,  however,  insist  that  Mrs. 
Price  was  a  proper  party  and  that  the  court  erred  in  sustaining  the  ex- 
ception making  her  a  party  for  the  reason  the  railway  company  was  en- 
titled, under  the  terms  of  its  contract  with  Mrs.  Price,  to  a  judgment 
over  against  her  in  the  event  the  railway  company  was  held  liable  to 
plaintiff  (appellee). 

It  is  clear  that  Mrs.  Price  was  not  a  necessary  party.  It  would  have 
been  proper  to  have  permitted  the  appellant  to  make  her  a  party  and 
have  determined  in  one  suit  the  question  of  her  liability  to  the  railway 
company  on  the  covenants  in  her  lease.  The  action  of  the  court,  how- 
ever, in  refusing  to  permit  her  to  be  made  a  party  does  not  furnish 
ground  for  reversing  the  judgment. 

The  appellant  offered  testimony  to  show  that  appellee  had  notice  of 
the  stipulations  contained  in  its  lease  to  Mrs.  Price.  The  exclusion 
of  this  evidence  was  immaterial  under  the  facts.  As  stated,  the  law 
charged  appellee,  he  being  a  subtenant  of  Mrs.  Price,  with  notice  of  the 
terms  of  her  lease  with  the  railway  company.  Appellee  not  having  as- 
sumed her  lease,  was  not  bound  to  the  railway  company  for  its  perform- 
ance. 

Appellant  contends  that  the  trial  court  erred  in  refusing  to  admit  in 
evidence  the  transfers,  made  under  the  subrogation  clause  of  the  poli- 
cies, of  plaintiff^s  cause  of  action  to  the  respective  insurance  companies 
for  the  amounts  paid  by  them  respectively.  The  action  of  the  court  in 
this  respect  presents  no  reversible  error.  This  evidence  furnished  no 
defense  to  the  action,  and  so  far  as  the  companies  are  concerned  they 
are  parties  to  the  suit  and  bound  by  the  judgment.  The  pleadings 
showed  that  plaintiff  had  an  interest  in  the  recovery  over  and  above  the 
interest  claimed  by  the  insurance  companies. 

There  waa  no  error  in  refusing  the  special  charge  asked  by  defendant : 
"That  if  you  find  and  believe  from  the  evidence  that  prior  to  the  filing 
of  this  suit,  the  plaintiff,  R.  E.  Keahey,  had  transferred  and  assigned 
all  his  right,  title  and  interest  in  and  to  the  subject  matter  of  this  suit 
to  other  party  or  parties,  and  should  you  find  such  to  be  the  fact,  then 
you  are  instructed  that  you  will  find  for  the  defendant.*^  The  issue 
sought  to  be  presented  in  this  charge  was  fully  and  fairly  submitted 
in  the  main  charge. 

The  evidence  was  sufficient  to  justify  the  jury  in  finding  that  the 
fire  was  communicated  to  the  burned  building  from  cinders  and  coals 
emptied  from  the  engine  upon  the  roadbed  of  defendant,  and  that  as 
a  result  of  the  fire  plaintiff  sustained  damage  in  the  amount  of  the 
verdict. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Cleburne  Ice 
AND  Cold  Storage  Company. 

Decided  November  26,  1904. 

1. — ^Xnjunetioii — Juritdiotion — ^Penalties  for  IMiobeyiBg. 

A  wi'it  of  injunction  issued  by  a  court  having  no  legal  power  to  issue  it  is 
void,  and  the  party  against  whom  it  is  directed  has  the  right  to  violate  it 
without  subjecting  himself  to  any  penalty  for  so  doing. 

S.— Same— Xultiplicity  of  Suits. 

The  District  Court  has  not,  under  the  present  Constitution,  authority  to 
issue  an  injunction  restraining  a  party  from  prosecuting  in  the  County  Court  a 
number  of  suits  against  the  same  defendant,  the  suits  being  for  causes  of  action 
similar  in  character  and  each  for  an  amount  within  the  iurisdiction  of  the 
County  Court,  and  the  injunction  being  sought  on  the  groimd  that  the  plaintiff 
in  such  suits  so  brought  them  for  the  purpose  of  vexing  and  harassing  the 
defendant  and  causing  him  to  incur  large  amounts  of  costs,  since  the  several 
claims  could  have  been  consolidated  and  one  suit  brought  therefor  in  the  District 
Court. 

8/— Same— Enjoining  Court. 

An  injunction  restraining  a  party  from  prosecuting  certain  suits  in  a  court 
is  in  effect  one  which  restrains  the  court  from  proceeding  in  the  trial  of  such 
suits. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  Hon. 
W.  Poindexter. 

J.  W.  Terry,  L.  B.  Davis  and  Ramsey  &  Odell,  for  appellant. 
J.  Y.  Hogsett  and  Brown  £  Bledsoe,  for  appellees. 

BAINEY,  Chief  Justice. — This  is  a  motion  of  plaintiff  in  error 
for  an  order  to  defendants  in  error  J.  Y.  Hogsett,  J.  J.  Ballard  and 
W.  M.  Alexander,  who  compose  the  firm  of  Cleburne  Ice  and  Cold 
Storage  Company,  and  their  attorneys,  H.  P.  Brown  and  H.  Bledsoe, 
to  show  cause  why  they  should  not  be  held  in  contempt  of  this  court 
for  disobeying  a  writ  of  injunction  issued  in  a  cause  now  pending  in 
this  court  on  writ  of  error  from  the  District  Court  of  Johnson  County. 

In  answer  to  the  motion  the  respondents  filed  several  exceptions  to  the 
motion,  among  which  is  that  the  District  Court  had  no  jurisdiction  to 
issue  the  writ  of  injunction.  As  a  solution  of  this  question  of  jurisdic- 
tion disposes  of  the  motion,  no  other  will  be  discussed. 

Assuming,  for  the  purposes  of  this  motion,  that  the  writ  of  error  was 
properly  sued  out,  and  that  the  injunction  that  had  been  granted  and 
dissolved  was  revived  thereby,  we  will  confine  ourselves  to  a  statement 
of  such  facts  as  relate  to  the  question  of  jurisdiction  of  the  District 
Court. 

On  February  27,  1903,  and  on  March  26,  1903,  the  Cleburne  Ice  and 
Cold  Storage  Company  instituted  in  the  County  Court  of  Johnson 
County  seven  separate  suits  against  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company,  seeking  to  recover  the  value  of  seven  carloads  of 
coal,  shipped  over  said  railway  company's  line  of  railroad  to  said  Cle- 
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burne  Ice  and  Cold  Storage  Company,  and  converted  at  different  times 
by  said  railroad  company;  also  for  exemplary  damages,  etc.  The  rail- 
way company  applied  to  the  district  judge  of  that  district  in  vacation 
for  a  writ  of  injunction  against  said  Cleburne  Ice  and  Cold  Storage 
Company  to  restrain  it  from  prosecuting  said  suits,  the  allegations  being, 
in  substance,  that  the  railway  company  offered  to  pay  the  value  of 
said  coal,  which  offer  had  been  refused;  that  defendant  was  demanding 
an  excessive  and  exorbitant  sum  therefor,  and  said  suits  were  brought 
for  the  sole  purpose  of  vexing  and  harassing  the  petitioner  and  causing 
it  to  pay  out  and  expend  large  sums  as  costs  of  court,  etc.  That  each 
of  said  caaes  is  of  the  same  nature  and  the  allegations  in  each  are 
practically  the  same,  varying  as  to  amount  of  coal  in  each  shipment,  the 
number  of  each  car  and  the  amount  of  damages  sought  to  be  recovered 
for  each.  That  it  was  customary  for  the  petitioner  and  other  railways 
to  appropriate  shipper^s  coal  when  necessary  to  carry  on  their  public 
service;  that  the  petitioner  duly  contracted  for  sufficient  coal  to  run 
its  business,  but  the  contractor  had  failed  to  comply  with  the  contract, 
which  rendered  it  necessary  to  so  appropriate  said  coal,  for  which  it  - 
was  willing  to  pay  the  value  thereof.  That  coal  so  shipped  by  other 
parties  had  been  so  appropriated,  and  they,  recognizing  said  custom,  had 
willingly  accepted  pay  for  -such  coal,  and  that  the  respondent  be  com- 
pelled to  litigate  in  the  District  Court,  etc. 

It  is  alleged  as  a  cause  of  contempt  that  respondents,  since  the  suing 
out  of  said  writ  of  error,  through  their  attorneys  have  caused  the  said 
cases  in  said  County  Court  to  be  set  down  for  trial,  and  that  they  will 
proceed  to  trial,  etc.,  unless  restrained  by  this  court. 

If  the  writ  of  injunction  was  dissolved  for  an  irregularity  in  its 
issuance,  or  for  want  of  equity  in  the  bill,  respondents  would  not  be 
excused  for  not  obeying  its  commands ;  but  if  there  was  no  legal  power 
in  the"  District  Court  to  issue  the  writ,  it  would  be  void,  and  treated 
as  though  never  issued,  arid  respondents  would  have  the  right  to  violate 
it  and  Hot  subject  themselves  to  punishment  for  so  doing. 

Then,  was  there  power  in  the  District  Court  to  issue  the  writ  of 
injunction  in  this  cause?  We  think  not.  In  the  cases  of  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Dowe,  70  Texas,  1,  our  Supreme  Court  held  that, 
under  the  present  constitution  of  this  state,  the  District  Court  had  no 
power  to  enjoin  a  judgment  of  a  justice  of  the  peace  or  County  Court. 
Those  courts  have  general  jurisdiction  within  the  limits  prescribed  by 
the  Constitution  which  created  them.  The  Constitution  of  1845  gave  to 
the  District  Court  superintendence  over  inferior  tribunals,  but  the  pres- 
ent Constitution  only  gives  appellate  jurisdiction  and  general  control 
over  the  County  Court  in  probate  and  guardianship  matters.  The  nien* 
tion  of  jurisdiction  in  reference  to  these  matters  excludes  jurisdiction 
of  the  District  Court  as  to  all  other  matters  not  mentioned. .  In  the  case 
of  Dowe,  70  Texas,  5,  where  suit  was  brought  to  enjoin  a  County  Court 
judgment  and  various  threatened  suits,  and  an  exception  was  sustained 
to  the  petition,  the  court  held  that  the  exception  was  properly  sustained 
as  to  the  judgment,  ^1)ut  should  have  been  overruled  to  so  much  thereof 
as  sought  to  enjoin  appellee  from  bringing  separate  suits  upon  his  de- 
mands.** 
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That  a  hardship  exists  does  not  alter  the  case.  The  Constitution  has 
defined  the  jurisdiction  of  each  court,  and  where  jurisdiction  has  been 
properly  exercised  by  the  County  Court  the  District  Court  is  powerless 
to  intervene.  The  County  Court,  in  the  matters  complained  of  in  the 
petition  for  injunction,  had  jurisdiction,  and  had  exercised  it;  and  that 
costs  and  expense  will  be  necessarily  incurred  by  defendant  in  defend- 
ing the  suits  presents  no  reason  for  the  District  Court  to  exercise  juris- 
diction where  none  is  given  by  law.  But  it  is  insisted  that  the  County 
Court  is  not  enjoined ;  that  the  action  for  injunction  is  only  against  the 
plaintiffs  in  those  suits.  While  this  is  true,  the  effect  of  the  injunction 
is  to  prevent  the  County  Court  from  proceeding  in  the  trial  of  said 
suit,  for  the  plaintiffs  therein  are  the  movers  in  said  proceedings,  and 
as  they  are  rendered  unable  from  acting,  the  jurisdiction  of  the  court  is 
infringed  upon. 

The  case  of  Moton  v.  Hall,  77  Texas,  82,  is  cited  in  support  of  the 
railway  company's  position.  In  that  case  a  court  of  this  State  enjoined 
parties,  residents  of  this  State,  from  prosecuting  suit  in  another  State, 
which  suit  was  an  attempt  to  evade  the  statute  of  this  State  relating  to 
garnishment.  That  case  involves  a  different  principle  from  the  one 
here.  The  court  said,  '*This  power  or  authori^  is  exercised  upon  the 
ground  of  the  right  of  the  State  to  compel  its  citizens  to  respect  its 
laws  beyond  its  territorial  jurisdiction.'*  In  the  case  at  bar  the  par- 
ties are  pursuing  a  legal  course  and  attempting  to  enforce  their  rights 
in  a  court  of  competent  jurisdiction.    The  motion  is  denied. 

Motion  denied. 


Delha  Easthak  v.  Patty  &  Brockington  et  al. 

Decided  November  26,  1904. 

l.«ETidenoe— Contents  of  Lost  Paper. 

In  an  action  on  a  note  wherein  defendant  had  pleaded  payment  it  was  error 
to  permit  defendant  to  testify  what  his  recollection  was  as  to  what  payment 
he  claimed  were  shown  on  a  leaf  he  had  torn  out  of  his  ledger,  such  leaf  having 
been  lost  and  being  a  mere  memorandum  not  constituting  primary  eyidenoe. 

a.«Payment— Burden  of  Proof. 

Where  defendants,  sued  on  a  note,  pleaded  payment  and  claimed  credit  for 
money  remitted  by  them  to  one  who  was  agent  for  plaintiff  and  also  for  another 
creditor  of  theirs,  the  burden  of  proof  was  on  defendants  to  show,  there  being  no 
credit  for  the  remittance  entered  on  the  note,  that  this  payment  should  have 
been  applied  on  the  note,  and  the  mere  fact  that  the  money  was  sent  to  the 
agent  was  not  sufficient. 

3..^pecial  Verdict— Conflicting  Findings. 

Where  there  is  a  special  verdict  and  a  general  verdict  which  conflict,  no 
judgment  can  be  entered,  and  the  verdict  must  be  set  aside. 

4.— 4SUune— Right  to  Have  Judgment  Conform  to  Verdict. 

In  an  action  on  a  note  there  was  a  judgment  in  plaintifTs  favor  for  part  of 
the  amount  of  the  note,  based  on  special  findings  of  the  jury  as  to  payments 
made.  There  was  also  a  general  finding  by  the  jury  that  the  note  had  been  paid 
in  full  by  defendants.  Held,  that  the  fact  that  the  judgment  was  more  favor- 
able to  plaintiff  than  the  finding  of  the  jury  warranted  did  not  debar  plaintiff 
from  her  right  to  have  it  set  aside,  since  she  was  entitled  to  have  a  judgment 
that  conformed  to  the  verdict. 
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« 
Appeal  from  the  District  Court  of  Hill.     Tried  below  before  Hon. 
W.  Poindexter. 

Wear,  Marrow  &  Smithdeal  and  A.  0.  Walker,  for  appellant. 

Vaughan  &  Works,  for  appellees. 

RAINEY,  Chief  Justice. — This  is  a  suit  by  appellant  to  recover 
on  a  note  executed  by  appellees  Patty  &  Brockington,  and  to  foreclose  a 
lien  on  certain  lands  claimed  by  the  other  appellees. 

The  defendants  plead  payment.  The  answer  in  substance  alleged 
that  the  land  mentioned  as  security  was  sold  to  certain  parties  made 
parties  to  this  suit,  with  the  consent  of  appellant,  and  that  the  proceeds 
of  such  sale  were  to  be  applied  to  the  payment  of  said  note.  That  said 
land  was  sold  for  part  cash  and  part  notes  for  the  deferred  payments, 
and  said  cash  and  notes  were  paid  to  said  appellant,  who  accepted  the 
same  as  payments  on  the  note  sued  on,  which  more  than  paid  off  and 
canceled  said  note.  The  court  submitted  special  issues  to  the  jury,  who 
found  that  said  note  had  been  overpaid  by  $396.19,  and  judgment  was 
rendered  for  appellees  accordingly.  In  acting  upon  the  motion  for 
new  trial,  and  upon  the  appellees  entering  a  remittitur  of  said  sum  of 
$396.19,  the  court  reformed  the  judgment,  decreeing  appellant  the  sum 
of  $800.66.    To  this  action  appellant  excepted  and  prosecutes  this  appeal. 

On  the  trial  defendant  Patty  was  permitted  to  testify,  over  objection, 
what  his  recollection  was  as  to  what  payments  he  claimed  were  shown 
on  the  leaf  he  had  torn  out  of  his  ledger,  which  leaf  had  been  lost.  The 
appellees  had  plead  the  payment  of  $1,900  on  a  certain  date,  and  it 
was  in  reference  to  this  payment  the  evidence  was  introduced.  We 
think  this  evidence  was  inadmissible.  If  he  recollected  the  paying  of 
said  amount  he  could  so  testify,  but  it  was  improper  to  establish  the 
payment  by  his  recollection  of  the  entry  on  the  lost  leaf.  The  entry 
amounted  to  a  mere  memorandum  from  which  he  might  have  refreshed 
his  memory,  had  it  been  present,  but  it  was  not  such  an  entry  as  con- 
stituted primary  evidence.  The  jury  having  found  against  said  pay- 
ment, the  admission  of  said  evidence  becomes  immaterial,  but  we  have 
discussed  it  that  this  error  may  not  occur  on  another  trial. 

In  reference  to  the  payment  of  the  said  $1,900,  evidence  was  ad- 
mitted, over  objection,  showing  that  J.  M.  Loveless  paid  B.  K.  Brock- 
inton  a  check  for  $2,000  on  land,  which  check  was  collected  by  Brock- 
inton.  There  is  no  evidence  showing  that  any  part  of  this  $2,000  was 
paid  on  the  note  sued  on.  This  being  so,  it  was  error  to  admit  such 
evidence.  This  was  immaterial,  as  the  jury  found  against  the  $1,900, 
and  is  only  noticed  in  view  of  another  trial. 

The  court  refused  to  give  the  following  special  instruction,  requested 
by  appellant,  viz.:  "You  are  instructed  that  even  though  you  believe 
that  the  sum  of  $330  in  controversy  was  remitted  to  J.  B.  Jones  for 
the  plaintiff  on  the  16th  day  of  July,  1899,  still  if  the  same  was  a  pay- 
ment on  some  other  indebtedness  due  by  Patty  &  Brockinton  to  the 
Vol.  XXXVII.  Civil— 22. 
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plaintiff  or  some  one  else,  you  must  not  consider  the  same  as  a  pay- 
ment on  the  note  sued  ux)on.'* 

The  evidence  shows  that  this  sum  was  remitted  to  J.  B.  Jones  by 
Patty  without  instructions  as  to  its  application.  Jones  was  the  agent 
of  T.  A.  Alston,  as  well  as  of  plaintiff,  Patty  being  indebted  to  both. 
Jones  testified  that  all  sums  received  by  him  were  properly  applied  on 
the  indebtedness  of  Patty  &  Brockinton  to  appellant  and  to  T.  A.  Ala- 
ton^  and  said  sum  was  not  credited  on  the  note  sued  upon.  Under 
this  testimony  the  special  charge  should  have  been  given.  Defendants 
had  plead  payment,  and  the  burden  was  on  them  to  show  that  this 
payment  should  have  been  applied  to  the  note  in  suit.  Under  the  cir- 
cumstances, the  fact  that  the  money  was  sent  to  Jones  is  not  sufficient. 

The  judgment  does  not  conform  to  the  verdict  of  the  jury.  The 
jury  found  in  answer  to  certain  questions  asked  by  the  court  that  cer- 
tain amounts  had  been  paid  for  which  Patty  &  Brockinton  wore  en- 
titled to  credits  on  the  note  sued  on.  These  credits,  together  with  credits 
admitted  by  plaintiff,  which  were  not  submitted,  were  sufficient  to  re- 
duce the  note  to  the  amount  of  the  judgment.  If  this  were  all,  then 
the  judgment  would  find  support  in  the  findings.  But  the  jury,  in 
reply  to  the  specific  issue  as  to  payment  of  the  note,  found  that  "the 
defendant  Patty  has  paid  off  and  discharged  the  note  sued  on,  principal 
and  interest,"  and  further  that  *^the  defendant  Patty  has  overpaid 
plaintiff  the  principal  and  interest  of  the  note  sued  upon  to  the  amount 
of  $396.19.**  The  findings  were  general  in  their  nature  and  disposed 
of  the  issue  of  payment  in  favor  of  the  defendants,  and  the  court  had 
no  authority  to  render  a  different  judgment.  It  is  true  that  appellees 
entered  a  remittitur  of  the  $369.19,  but  that  did  not  relieve  the  find- 
ing that  the  note  had  been  paid  off  and  discharged. 

In  a  jury  trial  it  is  settled  law  of  this  State  that  the  judgment 
must  correspond  with  the  verdict.  The  citation  of  authorities  is  un- 
necessary. It  is  also  held  by  our  Supreme  Court  that  where  there  is  a 
special  verdict  and  a  general  verdict  which  confiict,  no  judgment  can 
be  entered,  and  the  verdict  should  be  set  aside.  Blum  v.  Bogers,  71 
Texas,  668. 

While  the  finding  of  the  jury  as  to  the  special  credits  found  is  not 
in  conflict  with  the  general  finding  as  to  the  full  payment,  yet  the 
judgment  is  in  conflict  with  the  finding  that  the  note  had  been  fully 
paid,  and  such  judgment  should  not  have  been  so  entered.  That  the 
judgment  is  more  favorable  to  appellant  than  the  finding  of  the  jury 
warranted,  is  immaterial.  She  is  entitled  to  have  a  judgment  that 
conforms  to  the  verdict  of  the  jury.  The  appellees  admitted  plaintiff's 
cause  of  action,  except  in  so  far  as  the  defense  of  piayment  might  be 
shown.  The  jury  found  in  appellees'  favor  as  to  payment,  and  l^ause 
he  received  more  than  he  was  entitled  to  he  can  not  avail  himself  of 
the  court's  error  in  rendering  a  judgment  different  from  the  verdict 
of  the  jury. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded 
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J.  M.  Cobb  v.  Mrs,  Bettie  Bryan. 

Decided  November  30,  1904. 

l^^SrideiLoe— Degree  of  Certainty. 

Evidence  which  only  raises  a  mere  surmise  or  suspicion  of  the  existence 
of  a  fact  sought  to  be  established  falls  short  of  being  "any  evidence"  and 
can  never  sustain  a  verdict 

2v— Deed— Misnomer— Evidence. 

Evidence  considered  and  held  insufficient  to  support  a  finding  that  a  con- 
veyance by  deed  of  trust  to  the  Odd  Fellows  Buildinff  and  Savings  Association 
was  in  fact  a  misnomer,  the  real  grantee  being  the  Odd  Fellows  Building  and 
Exchange  Company  of  Texas,  under  whom  plaintiff  claimed  as  a  grantee. 

3.— Eeversal— Best  Evidence. 

Though  the  evidence  adduced  upon  the  main  issue  was  sufficient,  \riien 
standing  alone,  to  raise  the  issue,  a  judgment  based  upon  its  decision  will 
be  reversed  where  it  is  apparent  that  much  more  satisfactory  evidence  was 
obtainable  than  that  offered  on  the  trial. 

4.— Secretary  of  State— Reoordi— Evidence. 

Testimony  of  an  attorney  that  he  examined  the  files  in  the  office  of  the 
Secretary  of  State  and  failed  to  find  any  record  of  a  certain  charter  was 
inadmissible,  the  testimony  of  the  custodian  of  such  records  being  the  proper 
evidence  of  its  nonexistence. 

5. — ^Issne  Hot  Passed  On  by  Jury. 

Though  the  testimony  of  plaintiff  shows  such  possession  of  the  land  in 
controversy  prior  to  defendanrs  entry  as  would  entitle  her  to  recover,  de- 
fendant having  failed  to  show  any  title,  a  judgment  in  her  favor  can  not  be 
affirmed  where  she  was  contradicted  by  the  testimony  of  defendant  and  the 
issue  was  not  passed  upon  by  the  jury. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

0.  r.  Holt  and  L.  B.  Moody,  for  plaintiflE  in  error. 

ff.  Masterson  and  A.  R.  Mastersonj  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  defendant  in  error  against  plaintiff  in  error  to  re- 
cover the  south  half  of  ten-acre  lot  No.  51,  a  part  of  tract  No.  48,  a  sub- 
division of  the  Obedience  Smith  survey  in  Harris  County.  Both  par- 
ties claim  title  under  E.  P.  Claudon,  to  whom  George  Qoldthwaite 
bonveyed  the  whole  of  the  ten-acre  block,  of  which  the  land  in  con- 
troversy is  a  part,  on  July  16,  1872.  To  secure  Qoldthwaite  in  tlio 
payment  of  a  part  of  the  purchase  money  for  the  land,  Claudon  executed 
a  deed  of  trust  to  W.  C.  Wagley  authorizing  him  in  event  default  was 
made  in  the  payment  of  the  purchase  money  note  to  sell  the  land  and 
apply  the  proceeds  to  pajonent  of  the  amount  due  upon  said  note. 
Claudon  failed  to  pay  the  note  and  at  the  request  of  Qoldthwaite, 
Wagley,  in  the  exercise  of  the  power  conferred  upon  him  by  the  trust 
deed,  sold  the  land.     ITie  deed  from  Wagley,  which  is  of  date  May 
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13,  1875,  conveys  the  land  to  the  Odd  Fellows  Building  and  Savings 
Association.    At  the  time  of  this  conveyance  the  Odd  Fellows  Building 
and  Exchange  Company  of  Texas,  a  corporation  organized  bv  special 
Act  of  the  Legislature  of  this  State,  was  doing  business  and  had  its 
domicile  in  the  city  of  Houston,  Harris  County.     This  corporation 
had  power  under  its  charter  to  take  and  hold  lands.    Dr.  James  Cowling, 
T.  W.  House,  A.  J.  Burke,  Henry  Curtain  and  T.  E.  Brynne,  prominent 
citizens  and  business  men  of  Houston,  were  stockholders  and  officers  of 
the  corporation.     Shortly  after  the  sale  and  conveyance  of  the  land 
by  Wagley  this  corporation  went  into  liquidation  and  the  gentlemen 
above  named  were  appointed  by  the  stockholders  trustees  to  take  charge 
of  and  wind  up  the  aifairs  of  the  corporation.    It  is  not  shown  that  this 
corporation  or  anyone  acting  for  it  ever  asserted  any  claim  to  lie  land, 
paid  any  taxes  thereon  or  exercised  any  act  of  dominion  over  it,  or 
ever  knew  of  the  existence  of  the  deed  from  Wagley  to  the  Odd  Fellows 
Building  and  Savings  Association  until  the  fall  of  1896,  when  J.  0. 
Davis  informed  some  of  the  trustees  above  named  of  the  existence  of 
said  deed,  and  made  a  contract  with  them  by  the  terms  of  which  he 
agreed  to  take  possession  of  the  land  and  hold  it  for  the  Odd  Fellows 
Building  and  Exchange  Company  of  Texas  upon  condition  that  they 
deed  hini  a  one-half  interest  therein.    Acting  under  this  contract  Davis 
took  possession  of  the  land  and  fenced  it  in  the  fall  of  1896  or  the  fol- 
lowing winter.    He  cultivated  it  for  two  years.    In  1899  he  instituted 
a  suit  for  partition  against  the  Odd  Fellows  Building  and  Exchange 
Association,  claiming  one-half  of  the  ten-acre  tract  under  his  contract 
with  the  trustees  of  the  Odd  Fellows  Building  and  Exchange  Company 
of  Texas  before  mentioned.     While  this  suit  was  pending  Davis  con- 
veyed his  interest  in  the  land  to  Mrs.  Bryan.     She  intervened  in  the 
suit  and  a  judgment  in  partition  was  rendered  therein  on  October  25, 
1899,  awarding  her  the  south  half  of  said  ten-acre  tract,  which  is  the 
land  in  controversy  in  this  suit. 

Frank  Andrews  was  employed  by  the  trustees  of  the  Odd  Fellows 
Building  and  Exchange  Company  of  Texas  to  represent  said  company 
as  its  attorney  in  this  partition  suit.  He  answered  for  said  company 
in  that  suit  in  the  name  of  the  Odd  Fellows  Building  and  Exchange 
Association,  the  name  by  which  it  was  sued.  Plaintiff  over  the  objection 
of  the  defendant  proved  by  Frank  Andrews  that  he  had  examined  the 
files  in  the  office  of  the  Secretary  of  State  and  found  no  record  of  any 
charter  granted  by  the  State  to  any  association  or  company  having  the 
name  Odd  Fellows  Building  and  Savings  Association. 

On  April  15,  1897,  E.  P.  Claudon  conveyed  the  ten-acre  tract  to 
John  Claudon,  and  on  August  20,  1901,  John  Claudon  conveyed  by 
quitclaim  deed  to  plaintiff  in  error,  J.  M.  Cobb. 

The  deed  from  E.  P.  lo  John  Claudon  was  recorded  August  9,  1901, 
and  that  from  John  Claudon  to  plaintiff  in  error  on  August  30,  1901. 
W.  C.  Wagley,  who  sold  the  land  under  the  trust  deed  in  1875  and  exe- 
cuted the  conveyance  to  the  Odd  Fellows  Building  and  Savings  Asso- 
ciation also  negotiated  the  sale  for  John  Claudon  to  plaintiff  in  error, 
and  received  a  part  of  the  proceeds  of  said  sale. 
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Shortly  after  Cobb  got  his  deed  from  John,Claudon  he  took  poBse&- 
sion  of  the  land  and  fenced  it.  His  fence  is  on  the  outside  of  the 
lines  of  the  fence  built  by  Davis,  and  he  testifies  that  when  he  fenced 
the  land  the  fence  erected  by  Davis  had  all  disappeared  except  a  few 
wires  near  one  corner  of  the  land. 

As  soon  as  Cobb  took  possession  Mrs.  Bryan  instituted  the  suit. 
She  and  Davis  both  testified  that  when  she  bought  the  land  from  him 
it  was  fenced  and  a  part  of  it  in  cultivation.  She  says  that  the  fence 
was  kept  until  the  storm  of  1900,  by  which  it  was  partially  de- 
stroyed. That  she  had  not  repaired  the  fence  at  the  time  Cobb  took 
possession,  but  that  a  large  portion  of  it  was  then  standing,  and  she 
had  not  abandoned  her  possession  of  the  property.  She  further  testi- 
fies that  she  notified  Cobb  before  he  purchased  from  Claudon  that  she 
owned  the  land.  There  is  testimony  to  the  eifect  that  the  books  of  the 
Odd  Fellows  Building  and  Exchange  Company  of  Texas  contain  entries 
in  regard  to  this  land.  These  books,  though  not  shown  to  be  lost, 
were  not  offered  in  evidence  and  the  nature  of  the  entries  before  men- 
tioned is  not  disclosed. 

Wagley,  who,  as  before  stated,  sold  the  land  as  trustee  under  the 
Claudon  deed  and  executed  the  deed  to  the  Odd  Fellows  Building  and 
Savings  Association,  was  not  a  witness  in  the  case. 

Plaintiff^s  petition  alleges  that  there  was  a  mistake  in  this  deed  in 
that  the  real  grantee  was  the  Odd  Fellows  Building  and  Exchange 
Company  of  Texas,  and  the  name  appearing  in  the  deed  w^as  a  mis- 
nomer. This  was  the  only  issue  submitted  to  the  jury  by  the  trial 
judge.  The  jury  were  instructed  that  if  they  found  from  the  evidence 
that  plaintiff's  allegation  as  to  the  misnomer  in  the  deed  from  Wagley 
was  true,  they  should  find  for  plaintiff,  otherwise  they  should  find  for 
the  defendant. 

The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff  for 
the  land  in  controversy. 

Under  an  appropriate  assignment  plaintiff  in  error  assails  this  verdict 
on  the  ground  that  it  is  not  supported  by  any  evidence.  This  assignment 
must  te  sustained.  There  is  nothing  in  the  evidence  above  set  out 
from  which  the  jury  might  reasonably  infer  that  the  sale  by  Wagley 
was  to  the  Odd  Fellows  Building  and  Exchange  Company  of  Texas. 
When  given  its  strongest  probative  force  this  evidence  only  shows 
that  possibly  there  was  a  misnomer  in  the  deed  and  the  real  grantee  may 
have  been  the  Odd  Fellows  Building  and  Exchange  Company  of  Texas. 
Evidence  which  only  raises  a  mere  surmise  or  suspicion  of  the  existence 
of  a  fact  sought  to  be  established  falls  short  of  being  "any  evidence" 
and  can  never  sustain  a  verdict.  We  think  the  evidence  in  this  case  has 
only  this  degree  of  strength.  Joske  v.  Irvine,  91  Texas,  582;  Texas 
Loan  Agency  v.  Fleming,  92  Texas,  458.  It  is  apparent  that  if  it  be 
true  that  there  was  a  misnomer  of  the  grantee  in  the  deed  from  Wagley, 
much  more  satisfactory  evidence  of  that  fact  is  obtainable  than  was 
produced  on  this  trial,  and  such  being  the  case  we  think  the  judgment 
should  be  reversed,  even  if  the  evidence  adduced,  standing  alone,  was 
sufiScient  to  raise  the  issue. 
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As  a  general  rule  the  proper  method  of  proving  the  nonexistence  of  a 
record  is  by  testimony  of  the  lawful  custodian  of  such  record.  Under 
this  rule  it  seems  that  the  testimony  of  Frank  Andrews,  to  the  effect 
that  he  had  examined  the  files  in  tlifi  office  of  the  Secretary  of  State  and 
failed  to  find  any  record  of  a  charter  incorporating  an  association  by 
the  name  of  the  Odd  Fellows  Building  and  Savings  Association,  was 
not  admissible.  It  was  competent  to  show  by  the  witness  that  he  had 
never  heard  of  a  corporation,  partnership  or  business- concern  of  any 
kind  doing  business  in  Houston  or  elsewhere  under  the  name  stated, 
but  proof  as  to  what  was  shown  by  the  records  in  the  office  of  the  Sec- 
retary of  State  should  be  made  by  the  testimony  of  that  officer.  Ed- 
wards V.  Barwise,  69  Texas,  87. 

Defendant  in  error  contends  that  the  judgment  of  the  court  below 
should  be  affirmed  on  the  ground  that  the  evidence  shows  such  prior 
possession  in  plaintiff  as  would  entitle  her  to  recover  against  defendant, 
who  failed  to  show  any  title  to  the  land.  If  it  be  conceded  that  the 
testimony  of  plaintiff  shows  such  possession  of  the  land  by  her  prior 
to  and  at  the  time  of  defendant's  entry  as  would  entitle  her  to  recover, 
the  defendant  having  failed  to  show  any  title,  this  evidence  w^as  con- 
tradicted by  the  testimony  of  the  defendant.  It  is  clear  from  the 
record  that  the  issue  thus  made  was  not  passed  upon  by  the  jury,  and 
therefore  we  can  not  affirm  the  case  upon  this  ground. 

Because  of  the  insufficiency  of  the  evidence  to  sustain  the  verdict  the 
judgment  of  the  court  below  is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 


Eastern  Texas  Eailroad  Company  v.  J.  H.  Davis. 

Decided  November  30,  1904. 

1.— Laborer's  Lien—Foreclognre— Parties. 

In  an  action  to  foreclose  a  laborer's  lien  for  work  done  in  the  oonstruction 
of  a  railway  the  contractor  who  employed  plaintiff  is  a  necessary  party  to 
the  suit. 

2.— Nonresident— SerYioe— Pel  sonal  Judgment. 

Service  by  publication  may  be  had  on  a  nonresident  in  an  action  to 
subject  property  of  his  within  this  State  to  claims  against  him,  but  a  per- 
sonal judgment  against  him  can  not  be  predicated  on  such  service. 

8.— Same— Action  to  Foreclose  Laborer's  Lien. 

A  nonresident  contractor  who  employed  plaintiff  could  not  be  made  a 
party  to  an  action  to  foreclose  a  laborer's  lien  for  work  done  in  the  construc- 
tion of  a  railway  by  service  by  publication. 

4.— Railway  Constmotion— Laborer's  Lien— Subcontractor. 

Though  a  subcontractor  does  not  acquire  a  lien  on  railway  property  to 
secure  him  for  work  he  does  in  its  construction  through  the  labor  of  others, 
he  has,  however,  a  lien  for  work  which  he  personally  does. 

Error  x'rom  the  District  Court  of  Angelina.    Tried  before  Hon.  Tom 
C.  Davis. 
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E.  J,  MantootK  for  plaintiff  in  error. 
No  briefs  for  defendant  in  error. 

OJLLy  Associate  Justice. — The  suit  was  brought  by  J.  H.  Davis 
to  foreclose  upon  the  roadbed  of  the  Eastern  Texas  Railroad  Company 
the  statutory  lien  existing  in  his  favor  to  secure  his  unpaid  claim  for 
labor  performed  by  him  in  the  construction  of  the  road  under  employ- 
ment of  one  R.  J.  Smith,  who  is  alleged  to  have  the  contract  for 
the  construction  of  a  part  of  the  road.  A  specific  sum  beneath  the  ju- 
risdiction of  the  District  Court  was  alleged  to  be  due  to  plaintiff  by 
Smith,  but  the  suit  was  brought  in  the  District  Court  bcause  a  lien  on 
real  estate  was  asserted. 

The  petition  disclosed  that  Smith  was  a  nonresident  of  Texas  and 
a  resident  of  Kansas  City,  Mo.  She  was  named  as  one  of  the  defend- 
ants, and  personal  service  was  had  upon  her  in  that  State  under  the 
provisions  of  the  statutes  of  this  State  governing  service  upon  non- 
residents. The  railway  company  answered  by  general  denial.  Smith 
made  no  appearance  and  the  company  by  motion  sought  to  abate  the 
suit  on  the  ground  that  Smith  was  a  necessary  party  and  had  not  been 
made  a  party  in  such  a  way  as  to  bind  her  by  the  judgment. 

It  was  also  urged  as  a  ground  for  dismissal  that  the  sum  claimed 
was  beneath  the  jurisdiction  of  the  District  Court  and  there  was  no 
privity  between  the  company  and  plaintiff. 

The  pleas  in  abatement  and  to  the  jurisdiction  were  overruled,  the 
cause  tried  by  the  court  without  a  jury,  and  judgment  rendered  in  favor 
of  plaintiff  for  $91.25  with  foreclosure  of  his  asserted  lien.  Prom 
this  judgment  the  company  has  appealed  and  urges  three  reasons  why 
the  judgment  should  be  reversed:  (1)  Because  the  contractor  was  not 
properly  made  a  party  defendant;  (2)  because  the  sum  claimed  was 
beneath  the  jurisdiction  of  the  court;  and  (3)  because  plaintiff  was 
shown  to  be  a  subcontractor  and  not  a  laborer  within  the  purview  of 
the  statute  under  which  he  asserts  his  lien. 

The  point  made  that  the  suit  can  not  be  maintained  unless  the  prin- 
cipal debtor  or  contractor  is  made  a  party  in  such  a  way  as  to  bind 
him  by  the  judgment  is  one  not  free  from  difficulty.  It  is,  however, 
a  well-settled  general  rule  that  one  can  not  foreclose  a  lien  without 
establishing  the  existence  of  the  debt  upon  which  it  is  founded. 

It  is  also  generally  true  that  it  is  not  enough  to  do  this  by  the  intro- 
duction of  evidence  in  the  foreclosure  proceeding  unless  the  debtor  is 
properly  made  a  party  defendant. 

In  many  jurisdictions  this  rule  has  been  applied  to  foreclosures  of 
mechanic's  and  laborer's  liens,  the  reasons  given  therefor  being  pecu- 
liarly forceful  and  convincing. 

It  was  so  held  by  our  Supreme  Court  in  an  opinion  by  Justice  Stayton 
in  Austin  &  N.  W.  Ry.  Co.  v.  Rucker,  59  Texas,  587,  authorities  cited 
and  the  reason  of  the  rule  discussed  at  some  length.  In  Austin  &  N. 
W.  Ry.  Co.  V.  Daniels,  62  Texas,  70,  opinion  by  Justice  Walker  of  the 
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Commission  of  Appeals,  the  two  articles  of  the  statutes— 3312  and 
3313 — are  quoted  and  the  following  language  used: 

"Clearly  this  statute  creates  by  its  express  terms  such  privity  be- 
tween 'mechanics,  laborers  and  operatives^  and  the  railroad  company 
for  whose  benefit  the  labor  contemplated  by  this  act  is  perform^  as 
entitles  the  former  to  maintain  an  action  directly  against  such  company 
to  enforce  the  lien  which  the  statute  gives  therefor  to  the  class  of  per- 
sons enumerated  in  the  act." 

No  authority  is  cited  nor  is  the  previous  opinion  of  Judge  Stayton 
referred  to.  This  language  induced  the  author  of  the  article  on  me- 
chanic's liens  in  the  American  and  English  Encyclopedia  of  Pleading 
and  Practice,  page  954,  volume  13,  to  place  this  State  in  the  list  of 
those  permitting  the  enforcement  of  the  lien  without  making  the  debtor 
a  party. 

A  closer  inspection  of  the  Daniels  case  makes  it  clear  that  Justice 
Walker  did  not  undertake  to  announce  any  rule  covering  the  question 
now  before  us.  The  railway  company,  the  contractor  and  the  sub- 
contractor were  parties  defendant  in  that  case,  so  of  course  no  such 
question  was  there  presented.  The  language  was  used  in  response  to  a 
contention  that  as  there  was  no  privity  between  the  railway  company  and 
the  subcontractor,  and  employe  of  the  latter  had  no  lien  upon  the  prop- 
erty. 

The  rule  announced  by  the  court  is  now  well  settled  to  be  sound,  it 
seems  also  to  be  now  well  settled  in  this  State  that  the  contractor  or 
principal  debtor  must  be  made  a  party  to  the  foreclosure  proceeding 
unless  the  debt  has  been  previously  established  against  him  by  suit. 

In  Waldroflf  v.  Scott,  46  Texas,  5,  Judge  Eoberts  so  announced  the 
law.  Walter  v.  Dearing,  65  S.  W.  Eep.,  380,  is  also  in  point.  The 
great  weight  of  outside  authority  is  in  line  with  the  cases  last  cited. 
20  Am.  and  Eng.  Enc.  of  Law,  273,  518;  Phillips  on  Mech.  Liens,  397. 

We  are  therefore  confronted  with  the  question  whether  the  contractor 
has  been  made  a  party  in  this  cause. 

It  is  now  firmly  established  that  no  personal  judgment  against  a  non- 
resident can  be  predicated  upon  service  by  publication.  His  property 
within  this  State  may  be  subjected  to  claims  against  him,  to  which 
end  and  for  that  purpose  alone  substituted  service  is  efficient.  Such 
a  judgment  is  enforceable  alone  against  the  property  proceeded  against. 

In  the  case  before  us  the  substituted  service  did  not  authorize  a  per- 
sonal judgment  against  Smith.  It  is  not  claimed  that  Smith  had  any 
interest  in  the  property  upon  which  the  lien  was  asserted.  Hence  it 
follows  that  in  no  respect  could  Smith  have  been  bound  by  the  judg- 
ment. In  the  absence  of  jurisdiction  over  Smith's  person  or  some  prop- 
erty in  which  she  had  an  interest,  the  railway  company  could  procure 
no  valid  judgment  over  against  her  nor  in  any  other  way  protect  itself 
against  the  plaintiflf^s  claim.  Should  the  railway  company  seek  in  a 
subsequent  suit  to  hold  Smith  for  the  amount  of  the  lien  established  in 
this,  Smith  could  defend  as  if  this  suit  had  never  been  brought.  It 
is  apparent  that  Smith  is  not  a  party  to  this  suit  in  any  sense,  and 
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since  the  railway  company  has  the  right  to  insist  that  she  be  made  a 
party  the  judgment  must  be  reversed  and  the  cause  remanded. 

In  view  of  another  trials  other  questions  must  be  disposed  of.  The 
facts  bearing  upon  the  existence  of  the  lien  are  as  follows: 

B.  J.  Smith  had  a  contract  with  appellant  to  construct  a  part  of  its 
road.  She  let  to  the  plaintiff  and  one  Atkins  the  contract  to  distribute 
ties  over  fifteen  miles  of  the  right  of  way,  the  contract  price  being  2 
cents  per  tie.  When  only  a  portion  of  tlie  work  had  been  done.  Atkins 
withdrew  and  plaintiff  took  in  one  Allbritton,  with  whom  he  finished 
the  contract  and  did  some  additional  work.  Most  of  the  work  appears 
to  have  been  performed  by  teams  and  wagons  owned  by  plaintiff  and 
Allbritton,  the  labor  being  done  by  hired  hands  paid  by  them  a  daily 
wage  agreed  on,  the  subcontractors  getting  2  cents  per  tie  for  all  ties 
so  handled  and  distributed.  A  part  of  the  work  seems  to  have  been 
performed  by  plaintiff  Davis  and  his  partners  by  their-  own  personal  la- 
bor with  their  teams. 

It  is  well  settled  that  a  subcontractor  procuring  the  work  to  be  done 
through  the  labor  of  others  does  not  come  within  the  provisions  of  the 
statute  imposing  a  lien  on  railroad  property  for  the  protection  of  la- 
borers and  mechanics  who  may  perform  work  with  team  or  tools  in  its 
construction  or  repair. 

We  think,  however,  the  fact  that  plaintiff  may  have  agreed  to  dis- 
tribute ties  at  2  cents  apiece  does  not  preclude  him  from  claiming  the 
lien  for  so  many  of  the  ties  as  he  himself  distributed  by  the  personal 
use  of  his  team.  But  for  so  much  of  the  sum  due  as  was  earned  by 
plaintiff's  employes,  he  has  no  lien. 

The  law  of  the  case  is  so  clearly  indicated  in  Krakauer  v.  Locke,  6 
Texas  Civ.  App.,  446;  26  S.  W.  Bep.,  702;  Gulf  &  B.  V.  By.  Co.  v. 
Berry,  31  Texas  Civ.  App.,  408;  72  S.  W.  Bep.,  1050,  and  Eastern  T. 
By.  Co.  V.  Foley,  30  Texas  Civ.  App.,  129;  69  S.  W.  Bep.,  1030,  we 
do  not  deem  it  necessary  to  discuss  it  further.  The  cases  cited  will  be 
a  sufficient  guide  for  the  court  below  upon  another  trial. 

Prom  what  has  been  said  it  is  plain  the  judgment  must  be  reversed. 

'  It  is  remanded  because  plaintiff  may  be  able  to  procure  effective  service 

on  Smith  and  because  it  does  not  appear  witii  certainty  how  much  of 

plaintiff's  claim  is  secured  by  a  lien  and  how  much  is  a  mere  personal 

claim  against  Smith. 

Reversed  and  remanded. 


C.  H.  Larkin  Company  v.  J.  J.  Dawson. 

Decided  November  30,  1904. 

1.— Hote  CoUateral  Security— Negligence  of  Pledgee. 

Where  the  opportuiiity  to  collect  bills  or  notes  of  a  third  party  given 
as  collateral  security  for  a  promissory  note  of  the  pledgor  is  lost  by  negli- 
gence of  the  pledgee,  when  with  ordinary  care  they-  might  have  been  enforced, 
the  latter  is  liable  for  the  full  loss  and  damage  to  the  pledgor. 
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>.   game  '  Pledge— Jailnre  to  Colleet— Charge. 

A  chai^  upon  the  liability  of  a  pledgee  for  negligent  failure  to  collect 
a  note  of  a  third  party  given  as  security  for  a  promissory  note  of  the  pledgor 
need  not  inform  the  jury  when  the  security  note  became  due. 

Appeal  from  the  District  Court  of  Brewster.  Tried  below  before 
Hon.  B.  C.  Thomas. 

W.  Van  Sickle,  for  appellant. 

Sanford  &  Douglas,  for  appellee. 

FLY,  Associate  Justice. — May  L.  Hoornbeck  and  W.  W.  Tumey, 
as  executors  of  the  estate  of  C.  H.  Larkin,  deceased,  and  C.  H.  Larkin 
Company,  a  corporation,  and  appellee  on  a  promissory  note,  of  date 
December  7,  1898,  for  $225,  due  and  payable  on  September  15,  1899. 
Appellee,  among  other  things,  pleaded  that  on  the  day  he  executed  the 
note  to  C.  H.  Larkin  he  indorsed,  transferred  and  delivered  to  said 
Larkin  a  note  for  $519.70,  dated  September  1,  1898,  and  due  on 
September  1,  1899,  with  10  per  cent  per  annum  interest  from  date,  as 
collateral  security  for  the  payment  of  his  note  for  $225,  that  said  note 
had  been  executed  to  appellee  by  E.  C.  Carpenter,  who  at  the  time 
and  for  more  than  a  year  thereafter  was  solvent  and  had  abundant 
property  out  of  which  the  amount  of  the  note  executed  by  him  could 
be  realized.  That  said  Larkin  and  said  C.  H.  Larkin  Company  failed 
and  refused  to  collect  the  amount  due  on  the  Carpenter  note  when 
it  became'  due  and  delayed  taking  any  steps  for  such  collection  until 
long  after  said  note  had  become  due  and  Carpenter .  had  disposed  of 
most  of  his  property,  and  the  note  had  become  worthless,  wherefore  he 
pleaded  for  judgment  against  C.  H.  Larkin  Company  for  the  full 
amount  of  the  Carpenter  note  after  deducting  the  amount  due  on  his 
note  for  $225.  The  suit  was  dismissed  as  to  May  L.  Hoornbeck  and 
W.  W.  Tumey  and  being  tried  by  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $486.19. 

The  facts  show  clearly  that  appellant  had  neglected  to  take  proper 
steps  to  collect  the  collateral  security  until  Carpenter,  the  maker  of 
the  note,  had  disposed  of  all  his  property  and  had  become  insolvent. 
When  the  note  became  due  and  for  several  months  thereafter  Carpenter 
had  sufficient  property,  subject  to  execution,  to  fully  pay  off  and  dis- 
charge his  note  to  appellee,  but  no  adequate  effort  was  made  to  col- 
lect the  note  until  it  was  too  late.  Appellee  informed  appellant 
just  before  the  note  was  due  that  Carpenter  was  disposing  of  his 
property  and  asked  it  to  collect  the  note,  but  no  action  was  taken. 
The  Carpenter  note  constituted  all  the  available  assets  of  appellee  and 
he  so  informed  the  pledgee.  Larkin,  at  time  note  was  given  him, 
agreed  to  collect  it  promptly  and  after  paying  his  note  deliver  balance 
to  appellee. 

When  negotiable  instruments  made  by  a  third  party  are  used  as 
collateral  security  for  the  promissory  note  or  bill  of  exchange  of  the 
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pledgor^  80  that  the  pledgee  becomes  a  party  thereto,  and  such  col- 
lateral paper  matures  before  the  principal  debt,  it  is  the  duty  of 
the  pledgee  to  use  reasonable  and  ordinary  care  and  diligence  in  the 
collection  of  the  collateral.  "Where  the  opportunity  of  collecting  col- 
lateral bills  or  notes  is  lost  by  the  insolvency  of  the  parties  thereto/ 
by  reason  of  the  supine  negligence  of  the  pledgee,  when  with  ordinary 
care  the  same  might  have  been  enforced,  the  latter  is  liable  to  account 
for  the  full  loss  and  damage  of  the  pledgor/'  Colebrook  on  Coll.,  Sec. 
114. 

The  case  of  Douglass  v.  Mundine,  57  Texas,  344,  is  similar  to  this, 
and  in  discussing  the  question  of  the  liability  of  a  pledgee  for  the 
negligence  in  collecting  collateral  securities  left  with  him  the  court  said : 
"The  debtor  transfers  and  delivers  to  the  creditor  a  lot  of  solvent 
notes,  in  amount  more  than  sufficient  to  pay  the  debt,  and  guarantees 
their  payment;  by  the  fault  of  the  creditor  these  collaterals  become 
entirely  worthless.  It  will  not  do  to  say  that  because  the  debtor  was 
in  default  in  not  paying  his  note,  that  therefore  the  creditor  could, 
without  incurring  liability,  inflict  loss  upon  the  debtor  through  his  neg- 
ligence and  fault." 

The  second  assignment  of  error  complains  of  that  part  of  the  charge 
where  the  jury  is  instructed  that  if  they  believed  that  at  the  time 
of  maturity  of  the  E.  C.  Carpenter  note  said  Carpenter  was  not  in- 
solvent and  it  could  have  been  collected  by  the  use  of  reasonable  care 
and  diligence,  and  the  Larkin  Company  did  not  use  such  care  and  dili- 
gence, and  that  Carpenter  afterwards  became  insolvent,  then  a  verdict 
should  be  returned  for  appellee;  the  ground  of  objection  being  that 
it  limited  the  time  of  Carpenter's  solvency  to  the  date  of  the  maturity 
of  the  note  and  not  after  the  date  of  the  maturity  of  the  note.  We 
see  no  force  or  merit  in  the  assignment.  The  charge  when  read  alto- 
gether is  plain  and  pertinent  to  the  issues. 

It  was  not  incumbent  on  the  court  to  inform  the  jury  when  the 
Carpenter  note  became  due.  The  note  showed  that,  just  as  it  showed 
the  date  on  which  it  was  executed. 

The  fourth  assignment  of  error  complains  of  the  charge  because  it 
did  not  inform  the  jury  that  the  diligence  required  of  appellant  in 
collecting  the  note  did  not  arise  until  after  the  maturity  of  the  note. 
There  is  no  merit  in  the  assignment.  No  jury  of  average  intelligence 
would  be  misled  by  the  charge. 

The  Carpenter  note  having  been  transferred  to  appellant,  appellee 
was  relieved  of  responsibility  in  regard  to  the  collection  of  the  note. 
"The  pledgee  of  negotiable  bills  of  exchange  or  notes  acquires,  where 
the  same  are  transferred  so  as  to  make  him  a  party  thereto,  the  legal 
'  title  in  such  negotiable  collateral  securities,  and  is  entitled  to  re- 
ceive the  sum  due  upon  the  same  from  the  parties  liable  thereon,  and  in 
the  event  of  default,  to  proceed  by  action  to  collect  the  whole  face 
value  thereof,  holding  the  proceeds  to  be  applied  in  payment  of  the 
principal  indebtedness.''  Appellee  could  not  have  collected  the  note 
if  he  had  so  desired.  The  contention  of  appellant  that  appellee  ac- 
quiesced in  an  extension  of  time  of  payment  of  the  Carpenter  note  is  not 
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sustained  by  the  record.  The  record  does  not  disclose  that  any  exten- 
sion was  given,  the  only  mention  of  an  extension  being  that  in  a  let- 
ter of  appellant  to  appellee  in  which  it  was  stated  that  an  extension  had 
been  asked  by  Carpenter  and  refused  by  appellant.  Authority  is  ample 
to  sustain  the  position  of  the  court.  In  the  case  of  Easton  v.  Bank, 
24  Fed.  Rep.,  523,  it  is  said:  '*AVhen  negotiable  instiniments  are 
pledged  as  collateral,  it  is  the  duty  of  the  pledgee  not  only  so  to  deal 
with  them  as  not  to  destroy  or  impair  their  value,  but  he  is  to  use 
ordinary  diligence  to-  make  them  available  for  the  payment  of  the 
debt.  If  he  suffers  indorsed  papers  to  mature  without  resorting  to 
the  necessary  steps  to  charge  the  indorser,  or  fails  to  pursue  reasonably 
the  primary  parties,  he  may  become  responsible  for  any  loss  that  may 
ensue.^* 

In  the  case  of  Farm  Investment  Co.  v.  Wyoming  College  &  Normal 
School  (Wyo.),  68  Pac.  Rep.,  562,  the  question  at  issue  was  fully  dis- 
cussed and  the  court  said:  "The  duty  thus  imposed  upon  the  pledgee 
may,  if  necessary,  require  him  to  resort  to  active  measures  to  protect 
the  pledge,  and  prevent  a  loss  occurring  through  the  insolvency  of  the 
parties  liable  for  their  payment.  Reasonable  and  ordinary  care  is  all 
that  he  is  bound  to  exercise.  If,  because  of  his  gross  negligence,  he 
fails  to  collect  the  same  when  it  might  have  been  done,  and  the  pledgor 
is  injured,  and  the  value  of  the  collateral  paper  lost,  he  becomes  charge- 
able with  the  face  of  the  securities  as  in  payment  and  discharge,  pro 
tanto,  of  the  principal  debt.  .  .  .  And  the  damages  resulting  to  the 
pledgor  by  reason  of  loss  occasioned  through  supine  negligence  of  the 
creditor  may  be  set  up  by  way  of  counterclaim  in  an  action  brought 
against  the  pledgor  upon  the  principal  debt.^^ 

In  the  case  of  Hawley  v.  Brownstone  (Cal.),  56  Pac.  Rep.,  468, 
the  court  said:  "That  a  pledgee  may  become  liable  through  his  gross 
negligence  or  by  his  tortious  dealings  with  the  pledge  where  the  pledgor 
is  injured  thereby,  and  that  the  pledgee  of  negotiable  paper  as  collateral 
security  is  bound  to  use  ordinary  diligence  in  preserving  the  legal  vali- 
dity of  the  pledge,  and  is  answerable  for  a  loss  through  a  corresponding 
degree  of  negligence  to  the  extent  of  such  loss,  are  propositions  well 
established.^' 

The  other  assignments  of  error  are  disposed  of  by  our  conclusions 
of  fact,  and  there  being  no  error  shown  bv  the  record  the  judgment 
is  affirmed 

Affirmed. 


London  &  Lancashire  Fire  Insurance  Company  of  Liverpool, 
England  v.  James  R.  Davis^  et  al. 

Decided  November  30,  1904. 

1.— Insuranoe  Policy— Constmction. 

Where  the  language  used  in  a  policy  of  insurance  is  chosen  by  the  insurer 
and  is  of  doubtful  meaning,  that  construction  which  is  most  favorable  to 
the  insured  is  to  be  placed  upon  it. 


190i.]         London  &  Lancashire  Fire  Ins.  Co.  v.  Davis  349 

a.—- Fire  Insurance— Forfeiture— Foredosure  Proceedingt— Commenoement. 

Where  a  policy  of  insurance  covering  property  on  which  there  was  a  deed 
of  trust  contained  a  stipulation  that  the  policy  should  become  void  if  with 
knowledge  of  insured  foreclosure  proceedings  be  commenced  before  the  house 
is  destroyed  by  fire,  without  written  notice  to  and  consent  of  the  company, 
by  "commencement  of  foreclosure  proceedings"  is  meant  the  filing  of  suit 
and  not  service  of  notice,  and  the  forfeiture  did  not  attach  by  filing  fore- 
closure suit  without  procurement  or  knowledge  of  insured. 

8.— Cases  Followed,  Distinguished  and  Disapproved. 

iStenzel  v.  Insurance  Co.,  36  So.  Rep.,  271;  Bellevue  R.  M.  Co.  v.  In- 
surance Co.,  39  Pac.  Rep.,  196,  North  B.  k  M.  Ins.  Co.  v.  Freeman,  33  S.  W. 
Rep.,  1091,  approved.  Quinlan  v.  Insurance  Co.,  133  N.  Y.,  362;  Merchants' 
Ins.  Co.  V.  Brown,  25  Atl.  Rep.,  992;  Moore  v.  Insurance  Co.,  38  N.  E.  Rep., 
191;  McKinney  v.  Insurance  Co.,  30  S.  W.  Rep.,  1004;  Hartford  F.  Ins.  Ca  v. 
Clayton,  17  Texas  Civ.  App.,  644;  Springfield  S.  L.  Co.  v.  Insurance  Co.,  52 
8.  W.  Rep.,  238;  Norris  v.  Insurance  Co.,  33  S.  E.  Rep.,  566,  dlBtinguished. 
Schroeder  v.  Insurance  Co.,  63  Pac.  Rep.,  1074;  Findlay  v.  Insurance  Co.,  52 
Atlantic  Rep.,  429;  Insurance  Co.  v.  Greek,  61  Law  Rep.  Ann.,  137,  disapproved. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

Denman,  FranJclin  dk  McOown,  for  appellant. — The  policy  expressly 
provides  that  it  shall  become  void,  "if,  with  the  knowledge  of  the  in- 
sured, foreclosure  proceedings  be  commenced  ...  or  notice  given 
of  sale  of  any  property  covered  by  this  policy,  by  virtue  of  any  mortgage 
or  trust  deed.^^  The  mortgagees  filed  their  suit  against  Davis  to  fore- 
close their  mortgage  upon  the  property  covered  by  the  policy  in  question 
on  December  27,  1902,  and  served  Davis  with  citation  for  foreclosure 
on  December  30,  1902.  By  reason  of  these  facts  the  policy  under  its 
terms  lapsed  and  became  void  as  soon  as  Davis,  by  service  of  the  citation, 
knew  of  the  commencement  of  foreclosure  proceedings  and  was  not  in 
force  when  fire  destroyed  the  building  on  April  21,  1903.  Titus  v.  Glenn 
Palls  Ins.  Co.,  81  N.  Y.  410;  Meadows  v.  Hawkeye  Ins.  Co.,  17  N.  W. 
Rep.,  600;  Quinlan  v.  Prov.  W.  Ins.  Co.,  133  N.  Y.  362;  Han.  Pire 
Ins.  Co.  V.  Brown,  25  Atl.  Rep.,  992;  Moore  v.  Han.  Pire  Ins.  Co.,  36  N. 
E.  Rep.,  191;  McKinney  v.  Western  P.  Ins.  Co.,  20  S.  W.  Rep.,  1004; 
Hartford  P.  Ins.  Co.  v.  Clayton,  43  S.  W.  Rep.,  911;  Springfield  S. 
L.  Co.  V.  Traders  Ins.  Co.,  52  S.  W.  Rep.,  238;  Norris  v.  Hartford 
P.  Ins.  Co.,  33  S.  E.  Rep.,  566;  Schroeder  v.  Imp.  Pire  Ins.  Co.,  63 
Pac.  Rep.,  1074;  Pindlay  v.  Union  Mut.  T.  Ins.  Co.,  52  Atl.  Rep.,  428; 
Hayes  v.  U.  S.  P.  Ins.  Co.,  44  S.  E.  Rep.,  404. 

Oordon  Bullitt  and  B.  J.  Boyle,  for  appellee. — To  render  the  policy 
void  under  that  clause  providing  for  its  nullity  if,  with  the  knowl- 
edge of  the  insured,  foreclosure  proceedings  be  commenced,  and  under 
the  defense  as  pleaded  by  the  insurance  company,  it  must  have  been 
commenced  with  the  knowledge  of  Davis,  the  insured.  Rev.  Stat.,  art. 
1177;  Kinney  v.  Lee,  10  Texas,  157;  Jones  v.  Andrews,  72  Texas,  5; 
Tribby  v.  Wokee,  74  Texas,  143;  Smith  v.  Parmers'  Loan  and  Trust 
Company,  21  Texas  Civ.  App.,  173;  Davidson  v.  Southern  Pacific  Co., 
44  Ped.  Rep.,  476;  North  British  &  Mer.  Ins.  Co.  v.  Preeman,  33  S.  W. 


350  Texas  Civil  Appeals  BEPOitTS,  Vol.  37.      [November, 

Bep.,  1091 ;  Bellevue  Roller  Mill  Co.  v.  London  &  L,  Fire  Ins.  Co.,  39 
Pac.  Rep.,  197;  Horton  v.  Home  Ins.  Co.,  29  S.  E.  Rep.,  944. 

FLY,  Associate  Justice. — The  house  of  James  R.  Davis  was  de- 
stroyed by  fire  and  he  sought  to  recover  the  sum  of  $2,600  due  from 
appellant  by  virtue  of  a  policy  of  insurance  issued  by  it  to  him.  He  ob- 
tained the  judgment  he  sought. 

It  is  admitted  by  appellant  that  James  R.  Davis  is  entitled  to  re- 
cover for  the  use  and  benefit  of  the  trustees  of  the  estate  of  Thomas 
Pierce,  deceased,  who  held  a  mortgage  on  the  property,  the  sum  of 
$2,635  with  interest  from  May  20,  1904,  at  the  rate  of  six  percent  per 
annum  unless  the  right  to  recover  is  defeated  by  the  fact  that  a  suit  to 
foreclose  the  mortgage  was  commenced  with  the  knowledge  of  Davis, 
before  the  house  was  destroyed  by  fire.    These  are  the  facts: 

"On  the  4th  of  March,  A.  D.,  1901,  James  R.  Davis  executed  and 
delivered  a  deed  of  trust  upon  the  property  covered  by  said  policy  of 
insurance  to  the  trustees  of  the  estate  of  Thomas  W.  Pierce,  deceased, 
to  secure  them  in  a  debt  from  him  to  said  trustees,  and  this  mortgage 
has  since  said  date  been  and  is  now  a  valid,  subsisting  mortgage  upon 
said  property  and  the  debt  secured  by  said  mortgage  did  not  mature 
until  after  the  policy  sued  upon  herein  was  issued. 

When  the  policy  of  insurance  previously  existing  upon  this  property 
lapsed,  the  local  agent  of  the  defendant  insurance  company  issued  the 
policy  herein  sued  upon  and  delivered  the  same  to  the  agent  of  the 
trustees  of  the  estate  of  Thomas  W.  Pierce,  deceased,  and  said  agent 
in  accordance  with  the  provisions  of  the  mortgage  from  James  R.  Davis 
authorizing  the  mortgagees  so  to  do  paid  the  premium  of  the  policy 
herein  sued  upon  for  the  account  of  and  charged  the  same  to  James  R. 
Davis  and  the  mortgagees  retained  the  possession  of  said  policy  from  the 
date  of  its  issuance  up  to  the  present  time,  and  the  insured,  James  R. 
Davis,  never  saw  the  policy  nor  has  he  ever  had  the  same  in  his  pos- 
session. 

The  policy  sued  upon  herein  was  dated  December  7,  1902,  and  pro- 
vided that  in  consideration  of  the  premium  paid  it,  the  defendant 
insurance  company  "Does  insure  James  R.  Davis  for  the  term  of  one 
year  from  the  7th  day  of  December,  1902,  at  noon  to  the  7th  day  of 
December,  1903,  at  noon  against  all  direct  loss  or  damage  by  fire  except 
as  hereinafter  provided,  to  an  amount  not  exceeding  twenty-five  hundred 
dollars,  upon  the  property  described  in  said  policy  of  insurance  and  in 
said  deed  of  trust  from  plaintiflE  to  said  trustees,  being  a  dwelling  house 
known  as  904  East  Olive  Street  in  the  city  of  San  Antonio,  Texas, 
and  upon  the  face  of  the  policy  it  was  written  *Los8,^  if  any,  payable 
to  the  trustees  of  the  estate  of  Thomas  W.  Peirce,  deceased,  as  their 
interest  may  appear.^' 

Among  other  things  the  policy  sued  upon  provided: 

"This  entire  policy,  unless  otherwise  provided  by  agreement  en- 
dorsed hereon  or  added  hereto  shall  be  void.  .  •  •  *If  with  the  knowledge 
of  the  insured,  foreclosure  procee^ngs  be  commenced,  or  notice  given 
of  sale  of  any  property  covered  by  this  policy,  by  virtue  of  any  mort- 
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gage  or  trust  deed.^  ...  'If  with  the  consent  of  this  company, 
an  interest  under  this  policy  shall  exist  in  favor  of  a  mortgagee,  or 
of  any  person  or  corporation  having  an  interest  in  the  subject  of  insur- 
ance, other  than  the  interest  of  the  insured  as  described  herein,  the 
conditions  hereinbefore  contained  shall  apply  in  the  manner  expressed 
in  such  provisions  and  conditions  of  insurance  relating  to  such  interest 
as  shall  be  written  upon,  attached  or  appended  hereto.  .  .  .  'This 
policy  is  made  and  accepted  subject  to  the  foregoing  stipulations  and 
conditions  together  with  such  other  provisions,  agreements  or  condi- 
tions as  may  be  endorsed  hereon  or  added  hereto,  and  no  officer,  agent 
or  other  representative  of  this  company  shall  have  power  to  waive  any 
provision  or  condition  of  this  policy,  except  such  as  by  the  terms  of  this 
policy  may  be  the  subject  of  agreement  endorsed  hereon  or  added  hereto 
and  as  to  such  provisions  and  conditions,  no  officer,  agent  or  repre- 
sentative shall  have  such  power  or  be  deemed  or  held  to  have  waived 
such  provision  or  conditions  unless  such  waiver,  if  any,  shall  be  written 
upon  or  attached  hereto,  nor  shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be  claimed  by  the  insured  unless 
so  written  or  attached.^' 

No  subsequent  agreements  were  endorsed  upon  or  added  to  the  policy 
of  insurance  herein  sued  upon. 

Thereafter,  on  December  27,  1902,  the  debt  from  James  R.  Davis 
secured  by  the  mortgage  to  the  estate  of  Thomas  W.  Peirce,  deceased, 
became  due  and  unpaid  and  the  trustees  of  said  estate  filed  suit  in  the 
District  Court  of  the  67th  Judicial  District  of  Bexar  County,  Texas, 
against  James  R.  Davis  to  recover  the  debt  due  by  him  and  to  fore- 
close their  mortgage  upon  the  property  covered  by  said  policy  of  insur- 
ance, and  this  suit  is  still  pending  and  undetermined. 

The  defendant  therein,  James  R.  Davis,  did  not  know  of  the  filing 
of  said  suit  by  the  mortgagees  until  he  was  served  with  citation  therein 
on  the  30th  day  of  December,  A.  D.,  1902,  and  had  no  knowledge  of 
the  commencement  of  the  foreclosure  proceedings  by  said  mortgagees 
until  he  was  served  with  said  citation  for  foreclosure. 

On  the  21st  day  of  April,  A.  D.,  1903,  the  property  covered  by 
said  insurance  policy  was  totally  destroyed  by  fire. 

The  defendant  insurance  company  did  not  tender  back  to  the  plain- 
tiff or  the  trustees  of  the  Peirce  estate  any  part  of  the  premium  paid 
for  said  policy  of  insurance,  nor  was  any  demand  made  on  said  com- 
pany for  the  same.^^ 

The  language  used  in  the  policy  of  insurance,  is  that  chosen  by  the 
insurance  company.  The  insured  exercised  no  choice  in  that  connec- 
tion, but  in  order  to  insure  his  property  he  was  compelled  to  accept 
a  policy  whose  language  and  conditions  were  dictated  by  the  insur- 
er. Such  being  the  case  it  is  the  universal  rule  that  if  the  language 
of  any  condition  in  the  policy  is  of  doubtful  meaning  or  import,  that 
construction  which  is  most  favorable  to  the  insured  is  to  be  placed 
upon  it.  Goddard  v.  Insurance  Co.,  67  Texas,  69;  Bills  v.  Hibernia 
Ins.  Co.,  87  Texas,  547.  An  additional  reason  for  construing  a  condi- 
tion of  doubtful  import  in  favor  of  the  insured  is,  that  the  law  does  not 
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favor  forfeiture  and  will  always  give  preference  to  that  reasonable  con- 
struction which  will  sustain  the  claim  of  the  insured.  Therefore  before 
a  forfeiture  will  be  declared  the  facts  must  bring  the  case  clearly  within 
the  terms  of  the  condition  expressed  in  the  policy.  Brown  v.  Palatine 
Ins.  Co.,  89  Texas,  590. 

Again,  the  language  employed  in  the  policy  must  be  construed  in  its 
ordinary  sense  and  according  to  the  evident  intention  of  the  parties 
to  it.  No  forced  construction  is  permissible,  but  the  sense  in  which 
the  language  is  used  must  be  arrived  at  in  the  light  of  the  surroundings 
of  the  parties  and  the  intention  they  had  in  using  the  language.  It 
is  said  in  May  on  Insurance,  sec.  175,  "No  rule  in  the  interpretation 
of  a  policy  is  more  fully  established,  or  more  imperative  or  controll- 
ing, than  that  which  declares  that  in  all  cases  it  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without  a 
plain  necessity,  his  claim  for  indemnity,  which  it  was  his  ohject  to  se- 
cure in  making  the  insurance."  The  construction  must  have  for  its 
object  indemnity  for  the  insured,  and  any  fair  interpretation  of  the 
policy  that  will  give  indemnity  must  be  adopted  and  every  ambiguity 
must  be  resolved  in  favor  of  the  insured.  The  terms  of  the  policy  are  to 
be  understood  in  their  plain,  ordinary  and  popular  sense,  unless  by 
usage  they  have  acquired  a  peculiar  sense  different  from  the  popular 
sense,  the  central  idea  being  to  arrive  at  the  intention  of  the  parties. 

Applying  these  rules  to  the  interpretation  of  the  words,  "If  with  the 
knowledge  of  the  insured,  foreclosure  proceedings  be  commenced/' 
we  arrive  at  the  conclusion  that  the  words  are  capable  of  two  construc- 
tions, the  one  which  the  ordinary  mind  would  naturally  place  upon 
them  and  the  other  a  technical  one  which  could  only  arise  from  a 
knowledge  of  the  different  rules  as  to  the  time  when  an  action  at  law  is 
commenced.  The  commencement  of  foreclosure  proceedings  would  be 
held  to  mean,  by  any  one  not  seeking  for  a  technical  sense  in  which  the 
words  are  used,  the  first  step,  the  initiatory  proceedings  in  bringing  a 
suit  or  starting  an  action  at  law.  The  service  of  a  citation  is  not  the 
commencement  of  foreclosure,  or  any  other  kind  of  legal  or  equitable 
proceedings  in  Texas,  for  prior  to  that  service  the  petition  has  been 
filed  and  the  citation  issued  and  placed  in  the  hands  of  an  officer. 

Not  only  is  this  the  ordinary  construction  of  the  words  "commence- 
ment of  foreclosure  proceedings"  but  the  statutes  of  Texas  declare 
that  "all  civil  suits  in  the  District  and  County  Courts  shall  be  com- 
menced by  petition  filed  in  the  office  of  the  clerk  of  such  court."  Rev. 
Stat.,  art.  1177.  The  courts  of  the  State  have  uniformly  held  that  the 
filing  of  the  petition  is  the  commencement  of  a  suit.  Jones  v.  Andrews, 
72  Texas,  5 ;  Tribby  v.  Woke,  74  Texas,  142.  When  the  contract  of  in- 
surance was  entered  into  the  language  "commencement  of  foraclosure 
proceedings"  must  have  been  used  with  the  statutes  and  decisions  of 
Texas,  as  to  what  constitutes  the  commencement  of  such  proceedings,  in 
view.  In  the  case  of  Norris  v.  Insurance  Co.,  33  S.  E.  Bep.,  566,  herein- 
after reverted  to,  the  statute  of  South  Carolina  as  to  the  commencement 
of  suits  was  discussed  and  the  court  concluded:  "When,  therefore, 
parties  to  a  contract  in  this  State  use  the  words  'commencement  of  an 
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action^  so  far  as  knowledge  or  notice  of  such  action  is  concerned^  we 
would  hold  that  such  commencement  was  by  service  upon  the  defend- 
ant.'' 

It  is  stated  in  one  or  more  .of  the  decisions  sustaining  appellant's 
construction  of  the  condition  in  the  policy^  that  as  it  would  usuaUy 
be  the  case  that  the  insured  would  be  ignorant  of  the  institution  of 
foreclosure  proceedings  until  served  with  summons  or  citation,  the  evi- 
dent design  of  the  condition  which  is  to  remove  the  temptation  to  bum 
the  insured  property,  would  be  set  aside  and  its  purpose  destroyed.  That 
argument  may  be  well  founded  but  it  should  not  form  the  basis  of  the 
construction  of  words  in  a  policy  and  cause  them  to  be  warped  and 
turned  aside  so  as  to  give  them  a  significance  not  ordinarily  given 
them  and  which  is  directly  in  the  face  of  the  statute.  The  insurance 
companies  selected  the  language  of  their  policies  and  if  they  desired 
to  make  knowledge  of  foreclosure  proceedings  obtained  at  the  com- 
mencement of  the  same  or  at  any  time  thereafter  cause  for  forfeiture 
of  the  policy  they  ought  to  have  said  so.  A  court  should  not  read  into 
the  contract  an  interpretation  of  its  terms  that  will  deny  indemnity 
when  without  straining  the  language  selected  by  the  insurance  com- 
pany, it  can  give  to  the  insurer  the  protection  he  sought  in  obtaining  the 
policy.  In  the  case  of  Stenzel  v.  Ins.  Co.  (La.),  35  So.  Kep.,  271, 
the  court,  after  discussing  some  phases  of  the  clause  in  question,  said: 
^TVe  think  that  in  Louisiana  ^commencement  of  foreclosure  proceed- 
ings must  be  held  to  be  synonymous  with  ^filing  of  suit.' " 

In  the  case  of  Bellevue  Roller-Mill  Co.  v.  Insurance  Co.  (Idaho), 
39  Pac.  Bep.,  196,  it  was  held  that  the  suit  was  commenced  when  the 
complaint  was  filed  and  unless  it  is  filed  with  the  knowledge  of  the 
insured  a  forfeiture  would  not  result. 

Speaking  of  the  condition  as  to  knowledge  of  commencement  of 
proceedings  to  foreclose  a  mortgage  the  Supreme  Court  of  North  Caro- 
lina said:  "Admitting  the  validity  of  a  provision  rendering  the  policy 
void  upon  a  contingency  beyond  the  control  of  the  assured,  the  only 
reasonable  construction  we  can  give  to  it  is  that  it  was  intended  to 
compel  the  assured  to  give  notice  to  the  company  of  anysuch  proceedings 
or  advertisement,  so  that  the  company  could  exercise  its  right  to  declare 
the  policy  void,  and  return  the  unearned  premium,  which  it  was  re- 
quired to  do  by  the  very  terms  of  the  policy."  The  decision  is  not 
overruled  or  questioned  in  Hayes  v.  Insurance  Co.,  44  S.  E.  Rep.,  404, 
as  insisted  by  appellant. 

The  point  in  question  has  been  directly  decided  by  this  court  in  the 
case  of  North  B.  ft  M.  Ins.  Co.  v.  Freeman,  33  S.  W.  Rep.,  1901,  where 
the  condition  of  the  policy  that  if  foreclosure  proceedings  be  com- 
menced, with  the  knowledge  of  insured,  the  policy  should  become  void, 
was  considered  and  it  was  said :  "It  is  no  concern  of  ours  to  consider  the 
reasons  the  parties  had  for  inserting  the  qualification.  The  policy 
is  collectible,  unless  the  insurer  bring  the  facts  of  the  case  within  the 
terms  of  the  condition  of  which  he  claims  the  benefit.  There  is  no 
evidence  that  the  insured  had  any  knowledge  or  intimation  that  the 
Vol.  XXXVII.  Civil— 23. 
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suit  was  to  be  brought,  unless  we  must  imply  it  from  the  fact  that 
he  was  in  default  with  his  lien  creditor;  and  this,  we  hold,  would  not 
be  knowledge  of  the  latter's  decision  or  purpose  to  sue/' 

While  there  is  some  conflict  of  deoision  on  the  subject,  the  fore- 
going opinion  of  this  court  is  sustained  not  only  by  the  authorities  here- 
inafter reviewed,  but  by  the  invariable  rules  of  construction  laid  down 
by  all  text  book  writers  and  courts  of  last  resort. 

A  review  of  the  cases  cited  by  appellant  show  that  there  aire  only 
three  that  sustain  its  contention.  In  the  case  of  Quinlan  v.  Insurance 
Co.,  133  N.  Y.,  362,  31  N.  E.  Rep.,  31,  the  question  at  issue  was  not 
discussed,  the  only  reference  to  the  clause  under  consideration  being 
"Foreclosure  proceedings  were  commenced  to  the  knowledge  of  the 
insured  before  the  fire."  The  question  as  to  when  foreclosure  pro- 
ceedings began  was  not  raised.  Neither  is  the  question  raised  or  dis- 
cussed in  the  case  of  Merchants  Ins.  Co.  v.  Brown,  25  Atl.  Bep.,  992. 

The  case  of  Moore  v.  Insurance  Co.  (N.  Y.),  36  N".  B.  Rep.,  191, 
is  not  in  point.  It  was  merely  held  that  verbal  consent  by  the  agent 
of  the  insurance  company  to  the  commencement  of  foreclosure  pro- 
ceedings did  not  waive  the  condition  under  discussion. 

In  the  case  of  McKinney  v.  Insurance  Co.  (Ky.),  30  S.  W.  Rep.,  1004, 
the  only  question  decided  is  that  where  a  mortgage  was  given  by  the 
insured  with  the  consent  of  the  insurance  company  and  there  was  en- 
dorsed on  the  policy  loss,  if  any,  payable* to  the  mortgagee  as  his  interest 
might  appear,  and  the  mortgage  was  foreclosed,  the  property  sold  and  a 
deed  made  to  the  mortgagee,  that  said  sale  ended  the  right  of  both  mort- 
gagor and  mortgagee  to  recover  under  the  policy. 

In  the  case  of  Hartford  P.  Ins.  Co.  v.  Clayton,  17  Texas  Civ.  App., 
644;  43  S.  W.  Rep.,  910,  it  was  held  that  the  condition  as  to  the 
commencement  of  foreclosure  proceedings-  with  the  knowledge  of  the 
insured  was  a  valid  and  binding  clause,  and  that  the  clause  is  not 
waived  by  the  fact  that  the  insurance  company  knew  of  the  existence 
at  the  time  of  the  issuance  of  the  policy.  The  question  involved  in  this 
case  was  not  adverted  to  in  any  manner. 

The  case  of  Springfield  Steam  Laundry  v.  Trader  Ins.  Co.  (Mo.), 
52  S.  W.  Rep.,  238,  is  one  in  which  the  question  at  issue  was  not 
touched  upon,  the  only  points  decided  being,  that  a  sale  by  a  trustee 
in  a  mortgage  comes  within  the  purview  of  the  condition  and  that  the 
general  agent  of  the  insurance  company  has  the  authority  to  waive 
the  condition. 

The  decision  in  the  case  of  Norris  v.  Hartford  Ins.  Co.  (S.  C),  33 
S.  E.  Rep.,  566,  holds  that  the  commencement  of  a  suit  is  when  the 
summons  is  served,  because  the  statute  of  South  Carolina  declares 
that  "an  action  is  commenced  as  to  each  defendant  when  the  summons 
is  served  on  him,  etc.^*  It  is  an  authority  against,  rather  than  in  favor, 
of  the  position  of  appellant.  The  case  of  Hayes  v.  Insurance  Co.  (N. 
C),  44  S.  W.  Rep.,  404,  is  not  an  authority  on  the  question  under 
discussion  in  this  case.    The  matter  is  not  noticed. 

The  other  cases  cited  by  appellant,  Schroeder  v.  Ins.  Co.  (Cal.),  63 
Pac.  Rep.,  1074,  and  Findlay  v.  Union  Mut.  Fire  Ins.  Co.  (Vt),  58 
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Atl.  Rep.,  429,  sustain  the  contention  of  apix)llant  tlmt  the  knowledge 
of  the  suit  referred  to  in  the  policy  is  that  given  by  the  service  of  the 
summons  or  citation  on  the  insured.  The  only  other  authority  that 
favors  the  position  of  appellant,  coming  to  our  knowledge,  is  the  decision 
of  a  United  States  Circuit  Judge  in  the  State  of  Kansas  (Ins.  Co.  v. 
Greek,  61  Law  Rep.  Ann.,  137),  who  seems  to  ignore  the  rule  that  the 
language  of  insurance  policies  being  the  language  of  insurance  compa- 
nies must  be  strictly  construed,  but  assumes  that  the  language  is  too 
plain  to  require  construction.  The  very  fact  that  respectable  courts 
have  differed  in  their  construction  of  the  language  imder  consideration 
is  sufficient  evidence  to  every  court  with  a  proper  sense  of  the  respect 
due  to  the  decisions  of  the  courts  of  the  different  states  of  the  Union, 
that  there  is  room  for  doubt  as  to  the  proper  construction  to  be  placed 
upon  the  language  whose  construction  forms  the  issue  in  this  case. 

Even  in  the  very  state  in  which  the  federal  judge  was  sitting  when 
the  above  cited  decision  was  rendered,  the  Court  of  Appeals  held  that 
the  policy  was  not  forfeited  by  the  recovery  of  a  judgment  in  invitum 
against  the  insured  during  the  life  of  the  policy,  and  prior  to  the 
destruction  of  the  property  insured.  The  court  said:  "The  record 
shows,  also,  that  the  judgment  was  procured  in  invitum,  and  it  is 
urged  by  counsel  for  defendant  in  error  that  the  provisions  in  question 
relate  only  to  voluntary  acts  of  the  insured.  An  insurance  company  has 
a  right  to  impose  terms  and  conditions  under  which  it  will  issue  its  poli- 
cies, and  if  such  terms  are  not  illegal  or  contrary  to  public  policy,  and 
are  expressed  clearly  and  definitely  so  as  to  be  easily  comprehended  by 
a  person  of  ordinary  understanding,  there  is,  in  principle,  no  reason 
why  they  should  not  be  upheld.  But  such  provisions  must  be  clothed 
in  language  so  plain  and  clear  that  the  insured  can  not  be  mistaken 
or  misled  as  to  tlie  burdens  and  duties  thereby  imposed  upon  him. 
The  insurer,  being  the  party  who  draws  the  contract,  must  see  to  it 
that  all  conditions  are  plain,  easily  understood  and  free  from  ambiguity. 
We  see  no  reason  why  a  provision  that  a  policy  should  be  rendered  void 
by  a  judgment  in  invitum  should  not  be  upheld,  provided  such  provision 
was  so  clearly  expressed  that  no  other  construction,  could  be  placed 
upon  it.  Keeping  in  view  the  principles  set  out,  let  us  examine  the 
provisions  in  question.  The  only  part  of  paragraph  1  that  has  any 
bearing  upon  the  case  is  embraced  in  the  following  language:  •  .  . 
"or  upon  the  commencement  of  foreclosure  proceedings  against,  .  .  . 
or  the  existence  of  a  foreclosure  lien  upon,  .  •  .  without  written  no- 
tice to  and  the  consent  of  the  company  endorsed  hereon,  this  policy  shall, 
in  each  and  every  instance,  be  void.'*  This  language  we  take  to  be 
tantamount  to  a  provision  that  before  the  commencement  of  the  fore- 
closure proceedings,  or  before  the  attaching  of  a  judgment  lien,  notice 
must  be  given  to  the  company,  and  its  consent  obtained ;  otherwise  the 
policy  shall  be  void.  Thus  construed  the  policy  is  brought  within  the 
rule  as  laid  down  in  the  cases  of  Dover  Glass-Works  Co.  v.  American 
Fire  Iiifl.  Co.  (Del.  Err.  &  App.),  29  Atl.  Rep.  1039,  and  Gerling  v. 
Agricultural  Ins.  Co.  (W.  Va.),  20  S.  E.  Rep.,  691,  in  which  it  was  held 
that  similar  provisions  had  reference  only  to  judgments  confessed  and 
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other  voluntary  incumbrances.''  Phoenix  Ins.  Co.  v.  Smith,  61  Pac. 
Bep.,  501.  The  authorities  cited  in  the  opinion  sustain  it,  and  while 
it  is  not  incumbent  on  this  court  to  fully  endorse  the  decision  in 
all  of  its  bearings,  it  can  be  said  that  there  is  much  force  in  it, 
and  it  shows  that  there  is  room  for  doubt  as  to  the  construction  that 
should  be  placed  upon  the  clause  of  insurance  policies  referring  to 
knowledge  of  the  commencement  of  foreclosure  proceedings. 

Having  sustained  the  judgment  of  the  lower  court  on  the  ground 
that  Davis  did  not  know  of  the  commencement  of  the  foreclosure  pro- 
ceedings, it  is  not  necessary  to  discuss  the  other  question  raised  by  the 
record. 

The  judgment  is  afiSrmed. 

Writ  of  error  refused. 


Qalveston,  Harrisburg  ft  San  Antonio  Railway  Company  v.  J.  Q. 

Manns. 

Decided  November  30,  1904. 

1. — Baibrayi — ^Hegllffenoe— Obftruotions  on  En^e. 

It  may  be  negligence  on  the  part  of  a  railway  to  permit  a  shovel  to  lie  on 
the  apron  of  the  gangway  between  the  tank  and  cab  of  an  engine,  and  a  re- 
covery by  a  servant  who,  in  the  discharge  of  his  duties,  stood  upon  an  elevated 
part  of  the  cab  so  as  to  replace  an  oil  can  in  the  oil  box,  and  in  getting  down 
stepped  upon  the  shovel  and  was  thereby  thrown  against  the  side  of  the  cab 
and  injured,  is  sustained. 

S.— PiiqualiiloatioB  of  Juror— Predjudloe  Against  Certain  Glau  of  Utlgation— 
— ^DiioretloB  of  Court. 
Questioned  whether  prejudice  on  the  part  of  a  juror  against  any  particular 
class  of  litigation  does  not  in  itself  disqualify  such  juror,  and  the  action  of 
the  trial  court  in  allowing  a  challenge  on  such  ground  sustained,  it  being  with- 
in the  discretion  of  the  trial  court  to  allow  a  challenge  on  other  than  statutory 
grounds,  the  exercise  of  which  discretion  ought  not  to  be  cause  for  reversal 
unless  it  clearly  appear  that  injustice  resulted. 

8. — Dangerous  Premiiet — ^Ihity  to  Intpeet. 

The  servant  owes  no  duty  of  inspection  of  the  master's  premises,  it  being 
the  master's  duty  to  exercise  ordinary  care  to  see  that  the  premises  where 
the  servant  is  put  to  work  are  kept  reasonably  safe  and  where  the  premises 
are  rendered  dangerous  by  obstacles  in  the  way,  of  which  the  master  knows 
or  should  know,  it  owes  the  duty  to  warn  its  servant  unless  from  actual 
knowledge,  experience  or  acquaintance  with  the  premises  he  knows  or  might 
know  of  such  obstacle. 

4.— Ballways— Contributory  negligence— Assumed  Bisk— Custom-Charge. 

A  requested  charge  was  properly  refused  which  instructed  a  verdict  in 
favor  of  defendant  if  plaintiff  Imew  that  defendant's  employes  were  in  the 
habit  of  leaving  the  shovel  sometimes  under  the  coal  board,  sometimes  in 
front  of  the  coal  board,  sometimes  on  top  of  the  eoal  and  sometimes  on  the 
gangway  (in  which  place  it  was  when  plaintiff  stumbled  over  it  and  re- 
ceived his  injuries),  since  to  charge  plaintiff  with  contributory  negligence 
and  assumed  risk  the  shovel  must  habitually  have  been  left  on  the  gangway, 
and  not  sometime;,  under,  or  in  front  of  the  coal  board  or  on  top  of  the  eoaL 
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5.  Bime   IhroYinoe  of  Court  and  Jury— SxperlOBoe  of  PUintiir. 

It  was  for  the  jury  and  not  the  court  to  determine  from  the  OFidence 
whether  plaintiff  was  an  old  and  experienced  hand  in  the  roundhouse  where  the 
injury  occurred,  and  how  long  he  had  worked  there. 

6.  Bime   Cuatom—Knowledge. 

Though  plaintiff  knew  that  defendant's  servants  sometimes  left  the  shovel 
on  the  gangway,  he  could  not  thereby  be  held  to  have  reasonably  anticipated 
that  it  would  be  there  at  the  time  he  stepped  on  it  and  received  his  injuries, 
or  that,  even  if  it  were  there,  it  would  Im  in  a  position  to  cause  him  mjury 
by  stepping  upon  it. 

7. — Same  —  Roundhouse  —  lusuffleient  Lighting  —  Auumed  &itk  —  Proximate 

Cause. 

Though  the  roundhouse  may  have  been  insufficiently  lighted  and  this 
may  have  been  nq^ligence  on  the  part  of  defendant,  yet  there  could  be  no  risk 
assumed  by  plaintiff  as  incident  to  such  insufficient  lighting  which  would  preclude 
his  recovery  for  an  injury  which  proximately  resulted  from  another  and  essen- 
tially different  act  of  negligence  on  the  part  of  defendant. 

S^^Coutributory     Negligence— Reasonable    Care— Surrounding     Cireumstanees 
—Charge. 

It  was  not  impn^r  to  charge  that  in  determining  the  issue  of  plaintiff's 
contributory  negligence  the  jury  might  look  to  all  the  surroundmg  facts 
and  circumstances  in  evidence  and  determine  therefrom  whether  or  not  plain- 
tiff used  such  care  as  a  person  of  ordinary  prudence  would  have  used  under 
the  same  or  similar  circumstances. 

9. — ^negligence — Contributory  Negligence. 

Where  the  servants  of  a  railway  were  guilty  of  negligee  in  leaving  a 
shovel  on  the  gangway  between  the  cab  and  tender  of  an  engme,  plaintiff  would 
not,  as  a  matter  of  law,  be  guilty  of  contributonr  negligence  in  stepping  on 
the  shovel,  in  the  discharge  of  his  duties,  even  if  he  knew  it  was  there. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
A.  W.  Seeligson. 

Baker,  Bolts^  Parker  &  Garwood  and  Newton  &  Ward,  for  appellant. 
— 1.  The  mere  fact  that  a  juror  has  a  slight  prejudice  against  suits 
for  the  recovery  of  damages  in  personal  injury  cases  in  general  will 
not  disqualify  the  juror  where  he  positively  asserts  that  he  has  no 
bias  in  favor  of  the  defendant  railroad  and  no  prejudice  against 
the  plaintiff;  that  he  is  unacquainted  with  the  plaintiff  and  knows  ab- 
solutely nothing  of  the  facts  of  the  case^  and  that  he  believes  that  under 
the  evidence  and  the  charge  of  the  court,  he  is  able  to  render  a  fair 
and  impartial  verdict.  17  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p. 
1137;  Heacock  v.  State,  13  Texas  Crim.  App.,  97;  Arnold  v.  State,  38 
Texas  Crim.  App.,  36;  Leach  v.  State,  49  S.  W.  Rep.,  581;  McCarthy  v. 
Railway  Co.,  92  Mo.  536;  Ex  parte  Spies,  123  XI.  S.  91;  People 
V.  Reynolds,  16  Cal.  128;  Arnold  v.  State,  40  S.  W.  Rep.,  376;  Ijong 
Mfg.  Co.  V.  Gray,  35  S.  W.  Rep.,  34. 

2.  The  plaintiff  having  alleged  in  his  petition  that  appellant's  round 
house  was  improperly  constructed  and  lighted  and  that  by  reason  thereof 
the  plaintiff,  when  he  boarded  the  engine  in  appellant's  round  house, 
was  prevented  from  seeing  the  shovel  lying  upon  the  engine,  and  defend- 
ant having  pleaded  in  its  answer  that  plaintiff  was  an  old  and  experienced 
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hand  having  had  12  years'  service  in  and  around  appellant's  round 
house,  and  that  if  he  was  prevented  from  seeing  said  shovel  by  reason 
of  the  improper  construction  of  said  round  house,  or  by  reason  of  the 
darkness  in  the  same^  that  under  said  circumstances  he  assumed  all 
risk  of  danger  to  himself  by  reason  of  the  darkness  in  said  round  house 
or  the  defects  in  its  construction,  and  as  said  plea  was  fully  sustained 
by  the  evidence,  it  was  error  for  the  court  to  refuse  to  give  an  instruc- 
tion to  the  jury  presenting  that  phase  of  appellant's  defense.  Railwav  v. 
Walker,  76  S.  W.  Bep.,  228;  Railway  v.  Somers,  71  Tpxas,  700;  Green 
V.  Cross,  79  Texas,  130;  Railway  v.  Thompson,  33  S.  W.  Rep.,  722; 
Railway  v.  Somers,  78  Texas,  441;  McDonnell  v.  I.  C.  Ry.  Co.,  75  N.  W. 
Rep.,  336. 

3.  The  court  erred  in  refusing  to  give  the  special  charge  No.  5,  re- 
quested by  defendant,  because  it  was  the  right  of  the  defendant  to 
have  the  jury  affirmatively  instructed  that  defendant  was  entitled 
to  a  verdict  if  the  plaintiff  was  guilty  of  contributory  negligence 
which- caused  or  contributed  to  the  accident,  notwithstanding  defendant 
was  guilty  of  negligence  in  leaving  the  shovel  upon  the  gangway  of 
the  engine,  particularly  so  in  view  of  the  fact  that  the  court  omitted 
from  its  charge  the  proposition  that  the  contributory  negligence  of  the 
plaintiff  would  defeat  his  right  of  recovery,  notwithstanding  the  defend- 
ant may  have  been  guilty  of  negligence  in  leaving  the  shovel  in  the 
gangway.  G.  H.  &  S.  A.  Ry.  Co.  v.  Morris,  94  Texas,  505;  City  of  Fort 
Worth  V.  Johnson,  84  Texas,  137;  Railway  v.  Anchonda,  75  S.  W. 
Rep.,  557. 

4.  The  court  erred  in  overruling  defendant's  motion  for  a  new  trial, 
in  this:  The  verdict  of  the  jury  was  contrary  to  the  law  and  the 
evidence,  in  this:  That  the  undisputed  evidence  shows  that  plaintiff 
was  an  old  and  experienced  employe  in  defendant's  roundhouse;  that 
if  he  was  unable  to  see  the  shovel  lying  in  the  gangway  of  the  engine, 
it  must  have  been  by  reason  of  the  improper  construction  of  the  roimd 
house  and  the  obstructions  in  the  same  which  obscured  the  light  and  pre- 
vented him  from  seeing  the  shovel;  and  that  if  plaintiff  was  injured, 
as  claimed  by  him,  that  the  proximate  cause  of  the  injury  was  the  im- 
proper construction  of  defendant's  roundhouse,  and  the  obstructions  in 
the  same  which  prevented  plaintiff's  seeing  the  shovel.  Railway  v.  Walk- 
er, 76  S.  W.  Rep.,  228;  Railway  v.  Somers,  71  Texas,  700;  Green  v. 
Cross,  Rec,  79  Texas,  130;  Railway  v.  Thompson,  33  S.  W.  Rep.,  722; 
Railway  v.  Somers,  78  Texas,  441;  McDonnell  v.  I.  C.  Ry.  Co.,  75  N. 
W.  Rep.,  336. 

Perry  J.  Lewis  and  H.  C.  Carter,  for  appellee. — Th^  jurors  were  clear- 
ly disqualified  and  we  ask  the  court  to  directly  hold  that  a  litigant 
is  not  required  to  try  his  cause  before  jurors  who  admit  that  they  have 
a  prejudice  against  his  case  and  that  it  might  influence  their  verdict. 
Courts  V.  Neer,  70  Texas,  473;  Railway  v.  Blanton,  10  Tex.  Ct.  Rep., 
655;  Rev.  Stat.,  arts.  3011,  3080. 

But  even  if  it  should  be  held  that  the  jurors  were  qualified,  it  would 
be  no  ground  for  reversing  the  case,  as  the  appellant  does  not  claim 
that  any  unfair  juror  was  thrust  upon  it.     City  of  Marshall  v.  McAl- 
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lister,  43  S.  W.  Bep.,  1044;  Wolf  v.  Ferryman,  82  Texas,  112;  Waggon- 
er V.  Dodson,  96  Texas,  6. 

2.  If  the  petition  charged  two  distinct  grounds  of  negligence  appel- 
lant certainly  can  not  complain  because  only  one  ground  was  submitted 
to  the  jury.  If  the  petition  only  stated  one  ground  of  negligence,  that 
is,  leaving  the  shovel  upon  the  apron  in  the  gangway,  but  set  up  an- 
other act  of  negligence  which  would  tend  to  intensify  the  act  of  neg- 
ligence which  directly  caused  the  injury,  and  also  tend  to  relieve  the 
plaintiflf  from  the  charge  of  contributory  negligence  and  assumption  of 
risk,  truly  the  appellant  can  not  complain.  Had  the  court  attempted 
to  charge  the  jury  upon  the  circumstances  of  this  roundhouse  being 
dimly  lighted,  appellant  would  have  contended  that  it  was  upon  the 
weight  of  evidence;  that  the  question  of  negligence  should  have  been 
submitted  to  the  jury  and  not  all  the  evidence  and  circumstances  which 
tended  to  establish  that  negligence.  Bailway  v.  Moynahan,  76  S.  W. 
Bep.,  803;  Bailway  v.  Shieder,  88  Texas,  152;  Bailway  v.  Harris,  53 
S.  W.  Bep.,  599. 

3.  It  can  not  be  charged,  as  a  matter  of  law,  because  a  man  does 
not  see  an  obstruction,  even  under  favorable  conditions,  in  his  path- 
way, that  he  can  not  recover.  There  is  certainly  no  rule  of  law  which 
requires  a  person  to  look  before  he  steps.  In  all  such  cases  the  jury 
must  look  to  all  the  facts  and  circumstances  and  find  whether  or 
not  the  plaintiff  is  precluded  from  a  recovery  by  contributory  negli- 
gence or  assumed  risk.  The  case  of  T.  &  P.  Tel.  Co.  v.  Prince,  11  Tex. 
Ct.  Bep.,  32,  carries  the  rule  far  beyond  anything  for  which  we  contend. 
In  that  case  the  plaintiff  came  in  contact  with  a  wire;  he  testified  that 
he  might  have  seen  the  wire  had  he  been  looking.  Under  this  state  of 
the  evidence  the  court  was  requested  by  the  defendant  to  charge  upon 
the  law  of  contributory  negligence.  But  the  trial  court  refused  to  even 
submit  the  issue  to  the  jury,  and  the  court  of  appeals  sustained  the  trial 
court,  holding  that  no  issue  of  contributory  negligence  was  even  raised. 
See,  also,  Bailway  v.  Mayfield,  68  S.  W.  Bep.,  809;  Fiero  v.  Bailway, 
71  Hun,  213;  Bluedone  v.  Bailway,  108  Mo.  437;  Goodfellow  v.  Bail- 
way,  106  Mass.  461;  Hannal  v.  Bailway  154  Mass.  529. 

4.  Where  two  causes  combine  in  producing  the  injury,  notice  of  one 
of  them  only  will  not  preclude  the  servant.  Bailway  v.  Somers,  78  Tex- 
as, 449;  Bailway  v.  Wilson,  3  Texas  Civ.  App.,  587;  Bailway  v.  Cum- 
mings,  106  U.  S.,  266;  Wood  Mast.  &  Sefvt.,  sees.  357-359;  Bailway  v. 
Shearer,  1  Texas  Civ.  App.  343;  Bailway  v*  Moynahan,  76  S.  W.  Bep., 
803;  Bailway  v.  Bohan,  47  S.  W.  Bep.,  1050;  Fish  v.  Bailwav,  65 
N.  W.  Bep.,  995. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  the  negligence  of  the  company. 

The  defendant  answered  by  general  demurrer  a  general  denial  and 
pleas  of  assumed  risk  and  contributory  negligence. 

The  trial  of  tlie  case  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $14,000. 
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Conclusions  of  Fact. — On  the  12th  day  of  April,  1902,  the  plaintiff 
was  in  the  employ  of  the  defendant,  and  among  the  duties  of  his 
employment,  one  of  his  duties  was  to  place  oil  cans  in  the  oil  box  on  an 
engine  tender  while  the  engine  and  tender  was  in  the  roundhouse  at 
San  Antonio.  In  undertaking  to  perform  this  duty  he  stepped  upon  a 
part  of  the  engine  cab  to  elevate  himself,  so  as  to  place  the  oil  cans  in 
the  oil  box ;  after  placing  the  cans  he  stepped  down  from  that  position, 
and  in  doing  so  stepped  into  the  scoop  of  a  coal  shovel,  which  was  lying 
upon  the  apron  in  the  gangway  between  the  tank  and  cab  of  the  engine, 
and  was,  by  reason  of  stepping  on  the  shovel,  thrown  with  great  violence 
against  a  seat-box  in  the  cab  and  therebv  received  serious  and  permanent 
physical  injuries.  It  was  negligence  on  the  part  of  defendant  to  allow 
the  shovel  to  lay  where  it  was  on  the  apron  of  the  gangway,  and  such 
negligence  was  the  direct  and  proximate  cause  of  plaintiff's  injuries. 

Plaintiff  did  not  see  or  know,  nor  could  he  by  the  exercise  of  such 
care  as  a  man  of  ordinary  prudence  would  have  used  under  the  same  or 
like  circumstances  have  known,  that  the  shovel  was  lying  in  the  gang- 
way when  he  stepped  from  his  position  from  the  engine  cab  down  upon 
it.  Nor  was  he  guilty  himself  of  any  negligence  proximately  contribut- 
ing to  his  injury.  The  risk  of  the  danger  he  encountered  from  the 
negligence  before  found  of  defendant,  was  not  such  as  was  ordinarily 
incident  to  his  employment,  nor  was  such  risk  assumed  by  him.  By  rea- 
son of  the  defendant's  negligence,  plaintiff  was  damaged  in  the  amount 
found  by  the  jury. 

Conclusions  of  Law. — (1)  That  a  juror  has  prejudice  against  any  par* 
ticular  class  of  litigation,  is  not  made  by  statute  a  specific  ground  of 
challenge  for  cause.  That  he  'Tias  a  bias  or  prejudice  in  favor  of  or 
against  either  of  the  parties"  is  the  statutory  disqualification  most  nearly 
approaching  it.  When  the  spirit  of  the  law  is  infused  into  its  letter, 
we  are  not  prepared  to  say  that  the  prejudice  of  a  juror  against  a  class 
of  litigation  to  which  the  case  he  is  called  on  to  try  belongs,  does  not 
disqualify  him  from  sitting  as  a  juror  in  that  particular  case.  For 
prejudice  against  a  class  of  litigation  under  which  the  plaintiff's  cause 
of  action  comes,  is  tantamount  to  a  prejudice  against  the  law  which 
gives  him  the  right  to  recover  in  his  suit.  And  its  existence  in  the  mind 
of  a  juror,  in  the  trial  of  the  case,  might  work  a  greater  injury  than 
actual  prejudice  against  him  personally  by  the  juror  would  cause  him. 
A  prejudice  of  a  juror  that  might  deny  to  a  party  his  legal  rights 
comes  dangerously  near  a  prejudice  against  such  party  himself,  and  in 
effect  may  be  more  damaging  to  him.  And,  therefore,  it  may  be  that 
the  eye  of  the  law,  with  justice  in  view,  would  look  upon  it  as  a  preju- 
dice against  the  party  himself.  But  however  this  may  be,  *the  court 
trying  a  cause  may  allow  a  challenge  for  cause  on  other  grounds  than 
those  which  are  declared  to  render  a  juror  disqualified  in  a  particular 
case,  and  when  this  power,  which  must  necessarily  be  discretionary  in 
its  character,  is  exercised  it  ought  not  to  be  reversed  in  any  case  unless 
it  be  made  clearly  to  appear  that  thereby  the  party  complaining  has 
been  deprived  of  a  trial  by  a  fair  and  impartial  jury.''  Couts  v.  Neer, 
70  Texas^  473.    Therefore,  even  should  it  be  held  that  the  jurors,  Lewis 
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and  Smith,  who  were  challenged  for  cause  by  the  plaintiff  upon  the 
ground  that  each  had  formed  such  a  prejudice  against  suits  of  this 
nature  as  might  influence  him  in  his  verdict  were  qualified  jurors  in 
this  particular  case,  it  does  not  follow  that  the  judgment  should  be  re- 
versed because  the  trial  court  sustained  the  challenges.  Though  it  ap- 
pears from  the  record  that  after  defendant  had  exhausted  its  challenges 
for  cause,  and  talesmen  were  taken  to  fill  up  the  jury,  it  is  not  shown- 
nor  even  contended  that  defendant  desired  to  challenge  or  would  have 
challenged  either  of  them  for  cause,  or  that  either  of  the  talesmen  was 
an  unfair  juror  or  that  defendant  was  in  any  way  prejudiced  or  injured 
by  the  court's  sustaining  plaintiflf's  challenges  of  Lewis  and  Smith. 

(2)  The  third  assignment  of  error  complains  of  the  court's  refusing 
to  give  special  charge  No.  2,  requested  by  defendant's  counsel.  We  will 
not  take  space  to  copy  the  entire  requested  charge.  After  stating  at 
great  length,  in  an  argumentative  form,  when  under  the  law  a  servant 
may  or  may  not  recover  for  an  injury  resulting  from  the  dangerous 
manner  in  which  the  business  of  his  master  is  carried  on,  it  winds  up, 
as  though  stating  a  conclusion  from  an  argumentative  premise,  as  fol- 
lows :  "If  you  believe  from  the  evidence  that  the  employes  of  defendant 
in  its  roundhouse  were  in  the  habit  of  leaving  the  coal  shovel  or  scoop, 
sometimes  with  the  scoop  of  the  shovel  under  the  coal  board ;  sometimes 
under  the  coal  in  front  of  the  coal  board ;  sometimes  on  top  of  the  coal, 
and  sometimes  lying  in  the  gangway  between  the  engine  and  engine 
tender  or  tank,  and  that  the  plaintiff  knew  of  the  custom,  or  that  by  ordin- 
ary circumspection  which  a  prudent  man  would  use  in  the  performance 
of  his  particular  duty,  he  would  have  known  of  that  custom,  and  that  at 
the  time  the  plaintiff  was  injured  in  attempting  to  board  defendant's 
engine  in  its  roundhouse,  as  claimed  by  him,  that  said  shovel  was  so  left 
by  some  of  defendant's  employes  in  the  gangway  of  said  engine,  and  if 
you  further  believe  that  under  such  circumstances,  in  getting  upon  one 
defendant's  engines  in  its  roundhouse  at  San  Antonio,  as  claimed  by 
plaintiff,  for  the  purpose  of  putting  oil  cans  in  the  oil  box  upon  said 
engine  tank  or  tender,  he  stepped  upon  said  shovel  and  was  injured 
thereby,  then  in  such  case  plaintiff  assumed  the  danger  to  himself  in 
stepping  upon  said  shovel  under  such  circumstances,  if  he  did  so  step 
upon  the  same,  and  in  such  case  you  will  return  a  verdict  in  favor  of 
defendant."  The  principles  stated  in  the  preceding  part  of  the  special 
charge  upon  which  the  part  copied  is  premised  are  such  as  are  generally 
applicable  to  the  system  or  rules  and  methods  adopted  by  the  master  in 
conducting  or  carrying  on  a  complex  and  dangerous  business  or  in  oper- 
ating intricate  and  dangerous  machinery,  and  not  such  as  are  ordinarily 
applied  in  determining  the  master's  negligence  vel  non  in  cases  where 
the  injury  to  the  servant  is  caused  by  simply  placing  or  leaving  an  ob- 
struction or  object  in  his  way  rendering  the  place  his  master  has  as- 
signed him  to  work  dangerous  or  unsafe.  In  the  latter  class  of  case 
the  servant  owes  no  duty  of  inspection  of  defendant's  premises.  But  it 
is  the  master's  duty  to  exercise  ordinary  care  to  see  that  the  premises 
where  the  servant  is  put  to  work  are  kept  reasonably  safe;  and,  if  the 
premises  were  rendered  dangerous  by  obstacles  in  the  way,  of  which  the 
master  knew^  or  would  have  known  by  the  exercise  of  ordinary  care,  and 
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it  persisted  in  allowing  such  obstacles  to  be  placed  there,  it  would  be  its 
duty  under  such  circumstances  to  warn  its  servants  of  the  danger^  unless 
from  actual  knowledge,  experience  or  acquaintance  with  the  premises 
the  servant  knew  at  the  time  of  the  injury  or  might  have  known  of  the 
presence  of  the  object  rendering  the  place  dangerous  for  him  to  carry 
on  his  work.  Galveston  H.  &  S.  A.  Ry.  Co.  v.  Brown,  77  S.  W.  Rep., 
&33,  and  authority  cited.  Choctaw  0.  &  G.  Ry.  Co.  v.  McDade.  191  U. 
S.,  65,  Bk.  48  Law,  ed.  96;  Railway  v.  Howell  (111.),  70  N.  E.  Rep., 
15.  The  charge  requested  and  refused  bears  upon  its  face  the  implica- 
tion that  the  shovel  did  not,  when  the  engine  was  in  the  roundhouse,  lay 
in  the  gangway  between  the  engine  tender  and  tank  as  it  did  at  the 
time  plaintiff  was  injured.  The  defendant's  servants  must  have  habitu- 
ally left  the  shovel  or  scoop  in  that  place  while  the  engine  was  in  the 
roundhouse,  and  plaintiff  must  have  known  or  been  charged  with  the 
knowledge  that  it  was  generally  left  there  in  order  to  charge  him  with 
contributory  negligence,  or  fix  upon  him  the  assumption  of  the  risk  of 
being  injured  by  it.  He  could  not  know,  nor  would  he  be  charged 
with  such  knowledge  if  defendant's  employes  in  the  roundhouse  were  in 
the  habit  of  leaving  the  shovel  "sometimes  under  the  coal  boards,  some- 
times under  the  coal  in  front  of  the  coal  boards,  and  sometimes  on  top 
of  the  coal."  If  it  had  been  left  in  any  of  these  places  at  the  time  of  the 
accident,  the  plaintiff  would  not  have  been  injured.  It  was  the  negli- 
gence of  leaving  it  in  the  gangway  at  that  time  which  caused  his  injury ; 
and  if  he  did  not  know  it  was  there  or  know  of  such  facts  as  would  be 
tantamount  to  such  a  knowledge,  the  defendant  can  not  be  relieved  from 
its  liability  for  such  negligence.  Or  in  other  words,  to  use  the  language 
of  the  court  in  its  main  charge,  "if  the  plaintiff  in  stepping  into  the 
scoop  or  shovel,  was  guilty  of  negligence  which  contributed  to  his  in- 
jury'^ *  *  *  he  could  not  recover;  or  "if  plaintiff  saw  the  shovel 
lying  in  the  gangway  *  *  *  or  if  by  the  exercise  of  that  circum- 
spection which  an  ordinarily  prudent  man  would  have  used  under  like 
circumstances,  he  would  have  known  that  the  shovel  was  lying  in  said 
gangway,  *  *  *  then  plaintiff  assumed  the  risk  and  can  not  re- 
cover." This  part  of  the  charge  clearly  and  correctly  places  before  the 
jury  the  only  real  issue  of  fact  embraced  in  and  sought  to  be  given  by 
the  special  charge,  the  refusal  to  give  which  is  made  the  subject  of  this 
assignment.  We  conclude  therefore  that  the  assignment  of  error  is  not 
well  taken. 

(3)  Special  charge  No.  6,  which  is  made  the  subject  of  the  fourth 
assignment  of  error,  is  upon  the  weight  of  evidence  in  that  it  assumes 
that  certain  issuable  facts  were  shown  by  the  undisputed  evidence.  It 
was  for  the  jury,  and  not  for  the  court,  to  determine  from  the  evidence 
whether  the  plaintiff  was  an  old  and  experienced  hand  in  defendant's 
roundhouse  at  San  Antonio,  as  well  as  how  long  he  had  worked  there. 
In  other  words,  it  was  for  the  jury  to  deduce  conclusions  of  fact  from 
the  evidence  before  them  and  not  for  the  court  to  inform  them,  as  a 
matter  of  law,  what  facts  were  sequents  of  such  evidence.  There  was 
no  evidence  tending  to  prove  that  plaintiff  knew  he  might  expect  to 
find  the  shovel  in  the  gangway  or  that  he  knew  that  the  employes  of  de- 
fendant sometimes  left  it  in  that  place.    Yet  the  requested  charge  as- 
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sumes  as  a  matter  of  law,  that  if  plaintiff  knew  that  he  might  expect 
to  find  the  shovel  there,  or  that  the  employes  of  the  defendant  some- 
times left  it  in  the  gangway,  and  he  knew  the  roundhouse  was  improp- 
erly lighted,  that  he  assumed  all  risk  of  performing  his  duty  there. 
Even  if  it  were  shown  that  he  knew,  or  was  charged  with  knowledge  of 
such  facts,  it  would  still  be  a  question  for  the  jury  to  determine  whether 
under  all  "the  facts  and  circumstances  attending  the  accident,  he  as- 
sumed the  risk  of  the  danger  which  resulted  in  his  injuries.  The  ser- 
vants of  the  defendant  may  have  sometimes  left  the  shovel  in  the 
gangway,  and  even  if  it  should  be  conceded  that  plaintiff  knew  such 
fact,  it  does  not  follow  that  he  might  have  reasonably  expected  it  to  be 
there  at  the  time  he  was  injured.  Besides  if  it  had  been  proven  that 
plaintiff  knew  that  the  shovel  was  sometimes  left  in  the  gangway,  and 
he  might  reasonably  expect  to  find  it  there,  still  it  would  have  to  be 
shown  that  he  should  have  reasonably  anticipated  that  the  shovel  lay 
in  the  very  place  it  was  with  the  scoop  up,  so  as  to  render  his  stepping 
upon  it  dangerous,  in  order  to  fasten  upon  him  the  assumption  of  the 
risk  of  such  danger;  for  the  shovel  may  have  sometimes  been  left  in  the 
gangway  in  such  a  place  or  lay  there  in  such  a  way,  that  he  would  not 
ordinarily  expect  to  come  in  contact  with  it,  or,  if  he  did,  his  stepping 
upon  it  could  not  reasonably  be  expected  to  cause  his  injury.  The  fact 
that  during  the  entire  period  of  his  services  in  performing  like  duties  in 
the  same  manner,  he  never  encountered  a  similar  danger,  would  seem  to 
negative  the  idea  that  he  knew  or  had  any  reason  to  know  that  he  might 
encounter  as  a  risk  ordinarily  incident  to  his  employment,  the  danger 
of  being  thrown  down  and  injured  by  a  shovel  being  placed  in  the 
gangway  in  such  a  way  that  if  he  stepped  upon  it  he  would  fall  aiid 
injury  would  likely  result.  Though  the  roundhouse  may  have  been  in- 
sufficiently lighted,  and  this  may  have  been  negligence  on  the  part  of 
the  defendant,  yet  if  it  was  not  the  proximate  ciause  of  plaintiff's  in- 
jury, there  could  be  no  risk  assumed  by  him  as  incident  to  such  insuffi- 
cient lighting,  which  would  preclude  his  recovery  for  an  injury  which 
proximately  resulted  from  another  and  essentially  different  act  of  negli- 
gence on  the  part  of  defendant. 

What  we  have  said  in  regard  to  this  assignment  disposes  also  of  de- 
fendant's fifth  assignment  of  error.  And  what  we  have  said  relative 
to  the  first  is  decisive  of  the  questions  raised  by  the  sixth  and  seventh. 

(4)  The  eighth  assignment  of  error  is  aimed  at  this  part  of  the 
court's  charge:  'In  determining  the  issue  of  plaintiff's  contributory 
negligence  you  may  look  to  all  the  surrounding  facts  and  circumstances 
in  evidence  before  you  and  determine  therefrom  whether  or  not  the 
plaintiff  used  such  care  as  a  person  of  ordinary  prudence  would  have 
used  under  the  same  or  similar  circumstances.  If  you  believe  from 
the  evidence  that  in  the  manner  of  doing  the  work  of  placing  said  cans 
of  oil  in  the  oil  box,  or  in  stepping  down  from  the  said  oil  box,  the 
plaintiff  failed  to  use  such  care  as  a  person  of  ordinary  prudence  would 
have  used  under  the  same  or  similar  circumstances,  and  that  such 
failure,  if  there  was  such  failure,  contributcMl  to  or  caused  his  injuries, 
if  any,  then  plaintiff  can  not  recover."  It  seems  to  us  that  this  part  of 
the  charge  is  good  law,  directly  applicable  to  the  case  made  by  the 
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pleadings  and  evidence;  and,  when  taken  and  considered  in  connection 
with  the  charge  as  a  whole,  is  entirely  free  from  the  objections  urged 
against  it. 

(5)  The  fifth  special  charge,  the  failure  to  give  which  is  made  the 
basis  of  appellant's  ninth  assignment  of  error  is  subtantially  given  in 
the  main  charge,  and  it  would  have  been  merely  a  repetition  if  the 
court  had  granted  the  request  to  give  it. 

(6)  We  can  find  no  evidence  in  the  record,  nor  is  any  indicated  by 
appellant  in  the  statement  under  its  tenth  assignment  of  error,  '^that 
plaintiff  in  getting  upon  the  engine  in  defendants  roundhouse,  as 
claimed  by  him,  saw  the  shovel  lying  in  the  gangway.'*  Therefore  it 
was  not  error  for  the  court  to  refuse  to  give  tiie  fourth  special  charge 
requested  by  the  defendant. 

In  Moshenvel  v.  District  of  Columbia,  191  U.  S.,  347,  bk.  48  L.  Ed. 
170,  which,  though  a  case  against  a  municipal  corporation,  is  a  case 
where  the  facts  as  to  negligence  are  closely  analogous  to  this,  it  was 
held  that,  "One  who,  with  knowledge  of  the  situation,  elects,  in  descend- 
ing the  steps  from  her  residence  to  the  sidewalk,  to  cross  over  a  pro- 
jecting uncovered  water  box  about  four  inches  square,  with  its  outer 
edge  about  four  inches  from  a  line  drawn  from  the  tread  of  the  step 
nearest  the  sidewalk  to  the  ground,  instead  of  avoiding  the  box  by  step- 
ping to  one  side,  is  not,  as  a  matter  of  law,  guilty  of  such  contributory 
negligence  as  will  defeat  her  action  against  the  municipality  to  recover 
damages  for  the  personal  injuries  sustained  by  reason  of  her  failure  to 
clear  the  box.*'  We  need  enter  into  no  argument  to  show  that  under 
this  case,  if  defendant  was  guilty  of  negligence  in  leaving  the  shovel  in 
the  gangway,  the  plaintiff  would  not,  as  a  matter  of  law,  be  guilty  of 
contributory  negligence  in  stepping  on  the  shovel  even  had  he  known  it 
was  in  the  gangway. 

(7)  Our  conclusions  of  fact  dispose  of  the  remaining  assignments, 
which  attack  the  sufficiency  of  the  evidence  to  sustain  the  verdict,  ad- 
versely to  the  defendant. 

There  is  no  error  assigned  which  requires  a  reversal  of  the  judgment 
and  it  is  therefore  affirmed. 

Affirmed. 
Writ  of  error  refused. 
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W.  W.  Glass,  v.  R.  A.  Shapabd. 

Decided  December  2,  1904. 

Bxeeutioii— 'failure  to  Collect— Jnrisdiction—Ees  Adjudioata. 

Plaintiff  having  been  one  of  three  defendants  against  whom  a  jud^ent 
was  rendered,  recovered  over  against  his  codefendants  on  his  cross-bill  in 
case  he  had  to  pay  the  judgment,  which  he  did,  though  no  execution  issued 
therein  until  six  years  afterwards,  and  then  it  was  addressed  to  the  sheriff 
or  constable  of  another  county  in  which  one  of  the  codefendants  had  recovered 
a  judgment  against  another  party,  to  satisfy  which  a  sum  of  monqr  had  been 
paid  into  the  hands  of  the  defendant  in  this  action,  a  constable  of  that  pre- 
cinct. The  collection  of  this  execution  was  resisted  on  the  ground  that  the 
judgment  was  void  for  want  of  service  and  was  donnant  and  a  trial  in  justice 
court  sustained  this  contention,  from  which  no  appeal  was  taken.  Held,  that 
such  judgment  of  the  Justice  Court  was  final  and  the  County  Court  out  of 
which  the  execution  issued  could  not  render  judgment  against  the  constable 
for  failing  to  collect  it. 

Appeal  from  the  County  Court  of  Brazoria.  Tried  below  before  Hon. 
E.  S.  Masterson. 

L:  J.  £  W.  D.  Wilson,  for  appellant. — The  County  Court  of  Brazoria 
County  had  not  jurisdiction  to  render  said  judgment;  and,  even  if  this 
proceeding  is  a  collateral  attack  on  the  said  judgment,  which  it  is  not, 
no  presumption  in  favor  of  said  judgment  should  have  been  indulged, 
and  said  judgment  should  not  have  been  admitted  in  evidence.  Tread- 
way  V.  Eastburn,  57  Texas,  213;  Withers  v.  Patterson,  27  Texas,  491; 
Fowler  v.  Simpson,  79  Texas,  616;  Ari;icle  1670,  Batt's  Texas  Civil 
Statutes;  Friedman  v.  Dockery,  34  S.  W.  Eep.,  766;  Parks  v.  Igo,  4 
Texas  Civ.  App.,  sec.  11;  Wren  v.  Kirsey,  30  S.  W.  Rep.,  252;  Roller 
V.  Ried,  87  Texas,  76;  Crain  v.  Wright,  60  Texas,  516;  Simon  v.  Day, 
19  S.  W.  Rep.,  691;  Railway  Co.  v.  Hathway,  75  Texas,  667;  McCoy  v. 
Crawford,  9  Texas,  353. 

H,  MacNicoll,  for  appellee. 

QARRETT,  Chief  Justice. — This  appeal  is  from  a  judgment  of  the 
County  Court  of  Brazoria  County  in  favor  of  R.  A.  Shapard  against 
W.  W.  Glass,  constable  of  precinct  No.  1,  Harris  County,  on  a  motion 
for  failing  to  collect  an  execution.  In  a  suit  in  said  court  entitled  No. 
479,  M.  T.  Burwell  v.  R.  A.  Shapard  et  al.,  Burwell  on  June  12,  1897, 
recovered  a  judgment  against  R.  A.  Shapard,  A.  L.  Towles,  and  S.  S. 
Bivins  and  J.  H.  Shapard  and  S.  M.  Jack,  the  sureties  on  their  appeal 
bond,  for  the  sum  of  $99  and  interest  and  costs,  and  the  said  R.  A. 
Shapard  in  a  crossbill  against  Towles  and  Bivins  recovered  over  against 
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them  for  the  same  amount  in  the  event  he  should  be  compelled  to  satisfy 
said  judgment  in  favor  of  Burwell.  An  execution  was  issued  on  said 
judgment  in  favor  of  Burwell  against  Shapard,  Towles  and  Bivins 
within  twelve  months  and  was  satisfied  by  Shapard.  No  execution 
issued  in  favor  of  Shapard  on  the  judgment  over  against  Towles  and 
Bivins  until  March  11,  1903.  Execution  then  issued  was  addressed  to 
tlie  sheriff  or  any  constable  of  Harris  County  and  was  placed  in  the 
hands  of  the  appellant,  Glass,  as  constable,  with  direction  to  apply  to  its 
satisfaction  a  sum  of  money  sufficient  for  that  purpose  paid  into  his 
hands  on  a  judgment  in  favor  of  Towles  against  one  O'Donnel,  rendered 
in  the  Justice  Court  of  said  precinct.  Towles  contended  that  the  judg- 
ment of  Shapard  against  him  in  the  Brazoria  court  was  void  for  want 
of  service  and  claimed  that  the  money  in  the  hands  of  Glass  should 
be  paid  to  him.  He  also  claimed  that  the  judgment  was  dormant  and 
for  that  reason  could  not  support  the  execution.  Glass  held  the  money 
to  ascertain  whether  the  judgment  in  favor  of  Shapard  against  Towles 
was  invalid,  as  claimed  by  the  latter,  before  paying  it  to  either  party. 
Towles  thereupon  filed  a  motion  in  the  Justice  Court  of  Harris  County 
against  appellant  Glass  to  require  him  to  pay  the  money  over  to  him  as 
directed  by  his  execution.  Glass  impleaded  Shapard,  and  on  hearing, 
the  court  held  that  the  Brazoria  judgment  in  favor  of  Shapard  against 
Towles  was  invalid  and  directed  the  money  to  be  paid  to  Towles,  which 
was  done.  There  was  no  appeal  from  that  judgment  and  it  remains 
unreversed  and  in  full  force.  Shapard  filed  this  motion  against  Glass 
in  the  County  Court  of  Brazoria  County  ignoring  the  judgment  of  the 
Justice  Court  of  Harris  County.  The  appellant  among  other  defenses 
relied  on  the  judgment  of  the  Justice  Court  of  Harris  County  as  an 
adjudication  of  the  matter.  We  think  that  there  can  be  no  doubt  about 
the  fact  that  the  disposition  of  the  fund  was  finally  adjudicated  between 
the  parties  by  the  judgment  of  the  Justice  Court  of  Harris  County. 
That  court  had  jurisdiction  of  the  matter  and  the  parties  were  all  before 
it  and  acquiesced  in  the  result.  It  can  make  no  difference  whether  the 
reason  for  the  judgment  was  sound  or  not.  It  was  a  valid  judgment  of 
the  court  that  rendered  it  and  must  control,  and  as  no  other  judgment 
ought  to  have  been  rendered  by  the  court  below  than  one  in  favor  of 
the  appellant  the  judgihent  of  that  court  will  be  reversed  and  such 
judgment  here  rendered  as  ought  to  have  been  rendered.  Appellee's 
motion  to  strike  out  appellant's  brief,  which  was  taken  with  the  case, 
is  overruled. 

Reversed  and  rendered. 
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Calvin  York  et  al.  v.  J.  C.  Hutoheson. 

Decided  December  2,  1Q04. 

1.— limitation— Adyene  Possession. 

Although  a  deed  from  defendant's  mother,  as  survivor  of  the  community, 
to  plaintiff  may  have  been  intended  to  convey  only  her  half  interest,  the 
possession  of  plaintiff,  who  claimed  all  the  land  under  a  purchase  at  fore- 
closure sale,  was  not  that  of  a  tenant  in  common  with  defendants,  but  was 
adverse  to  their  claim  as  evidenced  by  a  sale  of  part  after  obtaining  said 
deed,  and  he  was  entitled  to  the  land  under  the  five  years  statute  of  limi- 
tation. 

2.— -Same— SunrlYor  of  Commnnity— Transfer  of  Homestead  Interest. 

When  the  surviving  wife  sells  her  interest  in  the  community  homestead 
the  homestead  right  terminates  and  the  heirs  of  the  deceased  husband  are 
entitled  to  possession  of  their  interest  in  the  property,  from  which  time  lim- 
itation begins  to  run  against  them. 

3j— Same— Xinor— Marriage. 

Limitation  begins  to  run  against  a  minor  upon  her  marriage. 

Appeal  from  the  District  Court  of  Qrimes.  Tried  below  before  Hon. 
J.  M.  Smither. 

W.  W.  Meachum,  for  appellants. — The  court  should  not  have  in- 
structed the  jury  to  find  for  the  plaintiff  on  his  pleas  of  the  statutes  of 
limitation  of  three,  and  five  years, — the  evidence  on  these  issues  being 
conflicting,  and  sufficient  to  support  a  verdict  for  defendants.  Eev. 
Stat.,  art.  1317;  Cobb  v.  Beall,  1  Texas,  342;  Gay  v.  McGuffin,  9 
Texas,  501 ;  Golden  v.  Patterson,  56  Texas,  628 ;  Scott  v.  Texas  &  P. 
Ry.  Co.,  93  Texas,  625. 

Hutcheson,  Campbell  &  Hutcheson,  for  appellee. — 1.  When  Mrs. 
York  married  all  disability  was  removed,  and  the  cause  of  action  begun. 
White  V.  Latimer,  12  Texas,  62;  Jackson  v.  Houston,  84  Texas,  626; 
Thompson  v.  Craig,  24  Texas,  598 ;  Eagsdale  v.  Barnes,  68  Texas,  504 ; 
McDonald  v.  Hovey,  110  U.  S.,  626 ;  Miller  v.  Leroy,  132  U.  S.,  693. 

2.  The  contention  of  appellant  is,  if  we  understand  the  matter 
right,  that  the  mother  had  a  life  interest  in  the  estate  of  the  200  acres 
which  existed  up  to  the  time  of  her  death,  and  that  during  that  time, 
plaintiff  could  not  institute  suit,  and  counsel  invokes  the  case  of  Beatty 
et  al.  v.  Kleimer,  8  Texas  Ct.  Rep.,  79.  We  beg  to  suggest  that  counsel 
has  carelessly  read  that  case,  and  is  trying  to  establish  a  principle  which 
belongs  to  the  remainderman  of  an  estate,  instead  of  a  party  who  has 
a  present  interest  in  the  estate  and  always  had,  coordinate  with  their 
mother.  It  is  perfectly  clear  that  the  mother  had  a  fee  estate  in  100 
acres  of  that  land,  and  that  the  children  had  fee  simple  interest  in  100 
acres,  except  as  to  the  debts;  she  only  had  permissive  use  for  her  life, 
and  the  moment  she  left  that  right  of  use,  the  fee  simple  estate  de- 
scended unincumbered  thereby  to  the  child,  and  cause  of  action  accrued 
immediately.  Any  contention  to  the  contrary  would  be  inconsistent 
with  all  previous  interpretations  and  all  present  conceptions  of  what 
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the  rights  of  two  or  more  cotenants  are  to  the  same  property.  She  had 
no  exclusive  right  even  to  use;  they  had  a  coordinate  right  to  use;  and 
she  had  no  title,  but  the  use  for  life  until  voluntarily  discontinued. 

PLEASANTS,  Associate  Justice. — ^This  is  an  action  of  trespass 
to  try  title  brought  by  appellee  against  the  appellants,  Calvin  York  and 
his  wife,  Georgia  York.  The  land  in  controversy  is  the  undivided  one- 
half  of  a  tract  of  177  acres  out  of  the  west  quarter  of  the  Jonathan  Gil- 
lette league  in  Grimes  County.  The  suit  was  brought  to  recover  the 
whole  of  the  quarter  of  the  league  containing  1,107  acres  of  land,  but 
the  defendants  disclaimed  title  as  to  all  of  the  1,107  acres  except  an  un- 
divided one-half  of  a  tract  of  177  acres,  known  as  the  Michael  Baker 
tract. 

PlaintiflFs  petition  alleged  title  to  the  land  by  regular  chain  of  con- 
veyance from  and  under  the  sovereignty  of  the  soil  and  also  by  limita- 
tion of  three,  five  and  ten  years. 

The  defendants  answered  by  plea  of  not  guilty,  and  in  reply  to  plain- 
tiff's claim  of  title  by  limitation,  by  special  pleas  setting  up  infancy  and 
coverture  and  an  outstanding  life  estate  in  favor  of  Mrs.  Aurelia  Baker. 

The  trial  judge  instructed  a  verdict  in  plaintiff's  favor  on  his  claim 
of  title  by  limitation  of  three  and  five  years,  and  upon  the  return  of 
such  verdict  judgment  was  rendered  in  accordance  therewith. 

The  facts  disclosed  by  the  record  are  succinctly  stated  as  follows : 
Both  plaintiff  and  defendants  claim  title  under  J.  S.  Gillette.  In  1863 
J.  S.  Gillette  conveyed  the  1,107  acres  of  land  to  Jacob  Shannon  and 
Joseph  Bates,  taking  their  notes  for  the  purchase  money.  In  1871  A, 
B.  Dillon,  administrator  of  the  estate  of  Susan  McClellan,  to  whom  one 
of  these  notes  had  been  indorsed  by  Gillette,  brought  suit  against  Shan- 
non and  Bates  on  said  note  to  recover  the  amount  due  thereon  and  to 
foreclose  the  vendor's  lien  on  the  land.  This  suit  was  prosecuted  to 
judgment  and  the  lien  on  the  land  foreclosed  and  an  order  of  sale 
awarded.  At  the  sale  under  this  judgment  in  August,  1871,  W.  A. 
Carrington  and  J.  C.  Hutcheson  became  the  purchasers  of  the  1,107 
acres  of  land.  Carrington  conveyed  his  interest  in  the  land  to  Hutche- 
son by  deed  of  date  May  20,  1878.  This  deed  was  never  recorded.  On 
September  3,  1867,  J.  S.  Gillette  conveyed  to  Michael  Baker  by  war- 
ranty deed  a  tract  of  177  acres  out  of  the  1,107-acre  tract.  The  con- 
sideration recited  in  the  deed  is  $360  cash,  the  receipt  of  which  is  ac- 
knowledged. Under  this  deed,  which  was  recorded  January  8,  1868, 
Baker  went  into  possession  of  the  177  acres  of  land  and  was  living 
thereon  at  the  time  of  his  death  in  1870. 

On  December  6,  1871,  Carrington  and  Hutcheson  obtained  from 
Mrs.  Aurelia  Baker,  the  widow  of  Michael  Baker,  the  following  con- 
veyance : 

"The  State  of  Texas,  Grimes  County.  Know  all  men  by  these  pres- 
ents, that  I,  Aurelia  Baker,  of  the  county  of  Grimes  and  State  of  Texas, 
for  and  in  consideration  of  the  sum  of  one  hundred  and  fifty  ($150) 
dollars  to  me  in  hand  paid  by  Hutcheson  &  Carrington,  a  firm  of  prac- 
ticing attorneys  in  the  county  of  Grimes  and  State  of  Texas,  composed 
of  J.  C.  Hutcheson  and  W.  A.  Carrington,  the  receipt  of  which  consid- 
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eration  is  hereby  acknowledged,  and  in  consideration  of  the  fact  that  I 
am  indebted  to  Jas.  S.  Gillette  for  the  tract  of  land  hereinafter  de- 
scribed, there  being  outstanding  against  me  for  the  purchase  money  of 
the  same,  a  note  or  notes  of  the  amount,  to  wit,  of  three  hundred  dol- 
lars, which  they,  the  said  Hutcheson  &  Carrington,  hereby  release  me 
from;  and  in  order  to  fully  compromise  and  settle  the  controversy  and 
lawsuits  respecting  said  premises,  for  all  the  above  consideration  to  me 
owing,  I  do  hereby  sell,  alien,  assign,  forever  release  unto  them,  the 
said  Hutcheson  &  Carrington,  all  my  right,  title  and  interest  in  and  to 
the  following  described  tract  of  land  lying  and  being  situated  in  the 
county  of  Grimes,  and  State  of  Texas,  and  described  as  follows,  con- 
taining one  hundred  and  seventyseven  (177)  acres,  being  on  the  east 
line  of  fourth  of  a  league  of  land  granted  to  the  heirs  of  Jonathan  S. 
Gillette,  deceased,  running  thence  west  1,000  varas  to  the  west  line  of 
said  survey;  thence  north  1,000  varas;  thence  east  1,000  varas  to  the 
east  line  of  said  fourth  of  a  league;  thence  south  1,000  varas  to  a  tree 
marked  B,  the  place  of  beginning.  To  have  and  to  hold  the  above  de- 
scribed premises  with  the  rights,  members  and  improvements  thereon 
or  to  the  same  appertaining  unto  them,  the  said  Hutcheson  &  Carring- 
ton, them  and  their  heirs  forever,  I  holding  said  premises  under  them, 
the  said  Hutcheson  and  Carrington.  Witness  my  hand  and  scrawl  for 
seal,  this  6th  day  of  December,  A.  D.  1871.    (Signed)  Aurelia  Baker." 

Appellee  testifies  that  at  the  time  this  deed  was  executed  Hutcheson 
&  Carrington  held  a  note  for  $300  executed  by  Michael  Baker  in  favor 
of  J.  S.  Gillette  in  part  payment  of  the  purchase  money  for  the  177 
acres  of  land. .  This  note  was  surrendered  to  Mrs.  Baker  and  she  was 
paid  $150  in  cash  as  recited  in  the  deed.  The  recital  in  the  deed  from 
Gillette  to  Baker  that  the  $350  was  paid  in  cash  is  the  only  evidence  in 
the  record  tending  to  contradict  this  testimony. 

Shortly  after  this  conveyance  was  executed  Mrs.  Baker  and  her 
minor  children  moved  from  the  place  and  Hutcheson  &  Carrington  were 
left  in  exclusive  possession  of  the  entire  1,107  acres.  The  undisputed 
evidence  shows  that  this  possession  continued  in  Carrington  and  Hutche- 
son until  the  sale  by  the  former  to  the  latter  in  1878 ;  and  that  Hutche- 
son held  exclusive  and  continuous  possession  until  1894.  The  taxes  on 
the  land  were  paid  by  Hutcheson  from  1878  to  1896.  During  all  of 
this  time  be  held  actual  visible  possession  of  the  177  acres,  except  5'2 
acres  thereof  which  he  sold  to  Green  Clark  in  1879.  The  appellant, 
Mrs.  Georgia  York  is  the  daughter  of  Michael  and  Aurelia  Baker,  She 
was  born  in  1869  and  married  appellant  Calvin  York  on  August  17, 
1885.  Michael  Baker  left  one  other  child,  who  is  now  Mrs.  Carrie  Fur- 
gerson,  a  feme  sole.  Mrs.  Fergerson  was  about  3  years  old  at  the  time 
of  her  fathers  death.  It  is  not  shown  when  she  married  nor  how  long 
she  had  been  a  feme  sole. 

Mrs.  York  claims  an  undivided  one-half  of  the  J77  acres  for  herself 
and  her  sister,  Mrs.  Furgerson,  as  heirs  of  their  father,  Michael  Baker. 
Mrs.  Aurelia  Baker  died  in  March,  1892. 

Appellants  took  possession  of  the  177  acres  in  December,  1901,  and 
shortly  thereafter  appellee  brought  this  suit 
Vol.  XXXVII,  Civil— 24. 
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Upon  these  facts  no  verdict  other  than  one  in  favor  of  plaintiflE  could 
have  been  properly  rendered,  and  it  is  therefore  unnecessary  to  con- 
sider appellants^  several  assignments  of  error  in  detail. 

It  is  not  contended  by  appellants  that  appellee's  possession  of  the 
land  in  controversy  from  1878  to  1894  was  not  of  that  character  which 
would  entitle  him  to  prescribe  under  the  several  statutes  of  limitations, 
nor  that  there  was  any  failure  to  show  the  pajrment  of  taxes  for  these 
years;  but  it  is  insisted  that  said  possession  did  not  vest  a  title  in  ap- 
pellee for  the  following  reasons : 

First  Because  the  deed  from  Mrs.  Baker  to  Carrington  and  Hutche- 
son  only  conveyed  her  community  interest  in  the  land  and  her  home- 
stead rights  therein,  and  that  appellee  in  holding  under  said  deed  was 
a  tenant  in  common  with  the  heirs  of  Michael  Baker,  and  therefore  his 
possession  was  not  adverse  as  to  them. 

Second.  Because  the  right  of  Mrs.  Baker  to  occupy  the  premises  as 
a  homestead  during  her  life  was  an  estate  for  life  which  she  could  and 
did  not  convey  to  appellee,  and  that  during  the  pendency  of  this  life 
estate  appellants  could  not  have  recovered  the  possession  of  the  land, 
and  therefore  limitation  did  not  begin  to  run  against  them  until  after 
Mrs.  Baker's  death  in  1892. 

.Neither  of  these  propositions  is  sound.  If  it  be  admitted  that  the 
deed  from  Mrs.  Baker  does  not  by  its  express  terms  convey  the  whole 
of  the  community  title  of  herself  and  deceased  husband  in  the  177 
acres  of  land  and  that  the  evidence  as  to  what  interest  was  intended  to 
be  conveyed  thereby  is  not  uncontradicted,  the  mere  acceptance  by  the 
appellee  of  a  deed  to  Mrs.  Baker's  interest  wouhi  not  under  the  facts  of 
this  case  make  him  a  tenant  in  common  with  the  heirs  of  Michael  Baker 
and  preclude  him  from  asserting  title  by  limitation  against  them.  The 
undisputed  evidence  shows  that  he  had  a  deed  to  all  of  the  property 
and  was  asserting  ownership  thereto  prior  to  the  time  he  procured  this 
deed.  After  this  deed  was  executed  he  evidenced  his  claim  of  title  to 
all  of  the  land  in  the  most  emphatic  manner  by  conveying  a  specific 
portion  of  it  to  Green  Clark.  AH  of  the  evidence  shows  that  his  pos- 
session of  and  claim  of  ownership  in  the  land  was  hostile  and  adverse 
to  all  the  world.  His  purchase  from  Mrs.  Baker  was  not  a  recognition 
of  any  title  in  her  or  the  heirs  of  Michael  Baker,  but  was,  as  shown  by 
all  the  evidence,  a  compromise  on  the  part  of  appellee  or  a  mere  buy- 
ing of  his  peace. 

The  principle  that  limitation  does  not  run  against  a  remainderman 
until  the  termination  of  the  life  estate  has  no  application  in  this  case. 
The  right  of  the  survivor  of  a  community  to  occupy  the  community 
homestead  is  a  personal  right  and  not  an  estate  in  land  which  can  be 
assigned  or  conveyed  so  as  to  vest  the  right  to  such  use  and  occupancy 
in  the  assignee.  It  follows  that  when  the  surviving  wife  sells  her  in- 
terest in  a  community  homestead  the  homestead  right  terminates  and 
the  heirs  of  the  deceased  husband  are  entitled  to  possession  of  their  in- 
terest in  the  property. 

While  the  deed  from  Carrington  to  appellee  was  never  recorded  and 
that  from  Mrs.  Baker  to  him  was  not  duly  registered  because  its  ac- 
knowledgment was  insufficient,  and  therefore  appellee  could  not  under 
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either  of  these  deeds  secure  title  under  the  five  years  statute  of  limita- 
tion, we  see  no  reason  why  his  holding  under  the  deed  to  Carrington 
and  himself,  the  other  requisites  of  the  statute  having  been  complied 
with,  should  not  perfect  his  title  under  the  five  years  statute.  He  has 
certainly  shown  title  or  color  of  title  under  the  agreed  common  source, 
and  a  compliance  with  all  the  requirements  of  the  three  years  statute. 

Appellee^s  adverse  possession  having  begun  during  the  minority  of 
Mrs.  York,  under  the  familiar  rule  that  there  can  be  no  tacking  of  disa- 
bilities, limitation  began  to  run  against  her  upon  her  marriage  in  1885. 
The  undisputed  evidence  showing  that  this  adverse  possession  was  con- 
tinuous from  1885  to  1894;  the  trial  court  properly  held  as  a  matter 
of  law  that  appellee  had  established  title  by  limitation,  and  did  not  err 
in  instructing  the  jury  to  return  a  verdict  in  his  favor. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Intebnational  &  Gbeat  Northern  Railway  Company  v. 
W.  C.  Brandon. 

Decided  December  3»  1904. 

l.~Injiiry  to  Brakeman— Befective  Handhold— Yerdict. 

A  verdict  for  $16,000  damages  for  permanent  injuries  sustained  by  a 
brakeman  while  in  the  discharge  of  his  duties  and  without  negligence  on  his 
part,  as  the  result  of  a  fall  caused  by  a  rung  of  the  ladder  on  the  side  of  a 
freight  car  giving  way  due  to  the  rotten  condition  of  the  wood  to  which  it  was 
attached,  held  supported  by  the  facts  in  evidence  in  this  case. 

3.— Eyidence— Life  Expectancy— Mortality  Tablet. 

Upon  the  question  of  the  life  expectancy  of  a  brakeman  who  sustained 
injuries  permanently  incapacitating  him  to  do  manual  labor,  mortality  tables 
were  admissible  to  aid  the  jury  in  determining  the  amount  of  damages  to 
be  awarded,  though  the  fact  that  he  followed  the  hazardous  avocation  of  a 
brakeman  might  be  considered  in  determining  such   damages. 

Appeal  from  the  District  Court  of  Anderson.  Tried  below  before 
Hon.  John  Young  Gooch. 

N.  A.  Stedman  and  Oould  &  Morris,  for  appellant. 

Campbell  &  McMeans,  for  appellee. 

GABBETT,  Chief  Justice.— This  action  was  brought  by  W.  C. 
Brandon  against  the  International  &  Great  Northern  Railroad  Com- 
pany in  the  District  Court  of  Anderson  County  for  the  recovery  of 
damages  for  personal  injuries.  The  plaintiff  recovered  a  judgment  for 
$16,000  upon  the 'verdict  of  a  jury,  and  the  defendant  has  appealed. 
The  plaintiff  was  a  brakeman  in  the  service  of  the  defendant,  and  on 
September  29,  1902,  while  in  the  discharge  of  his  duty  as  such  it  be- 
came necessary  for  him  to  go  on  top  of  a  furniture  car  to  let  the  brakes 
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oflf  80  that  it  could  be  moved  from  a  siding  where  it  stood.  He  climbed 
the  ladder  on  the  side  of  the  car,  and  when  he  got  up  and  caught  hold 
of  the  last  rung  of  the  ladder  the  handhold  gave  way  and  he  fell  to  the 
ground  and  was  injured.  The  wood  to  which  the  handhold  was  attached 
was  rotten  and  the  accident  was  the  result  of  its  rotten  condition.  The 
plaintiff  was  injured  through  the  negligence  of  the  defendant  in  having 
a  defective  handhold  without  fault  on  his  part,  and  the  amount  of  the 
verdict  is  approved  as  sustained  by  the  evidence.  The  plaintiff  testi- 
fied that  he  fell  to  the  ground  and  was  injured;  that  his  back,  the  back 
of  his  head  and  his  right  foot  and  ankle  were  hurt;  that  his  head  was 
hurt  so  that  he  could  not  hear  out  of  his  left  ear  and  that  he  had  been 
suffering  ever  since.  The  trial  in  the  court  below  when  this  testimony 
was  given  was  in  January,  1904,  more  than  a  year  after  the  injuries 
were  received.  It  appeared  from  the  evidence  of  physicians  that  the 
plaintiff  had  a  "club  foof  resulting  from  the  injury;  that  the  foot 
was  twisted  inwards  and  the  heel  turned  upwards;  that  he  could  not 
place  the  bottom  of  his  foot  on  the  floor  when  standing  up;  and  that 
a  man  in  plaintiff's  condition  would  suffer  much  pain.  In  the  opinion 
of  the  physicians  the  injury  was  permanent,  and  an  operation  on  the 
foot  that  might  make  him  able  to  do  manual  work  would  be  an  experi- 
ment. The  plaintiff  was  not  able  to  work  as  freight  brakeman.  He 
could  not  get  about  without  crutches. 

At  the  trial  the  court  received  in  evidence  mortality  tables  to  prove 
the  plaintiff^s'life  expectancy,  over  the  objections  of  the  defendant  that 
such  mortality  tables  did  not  tend  to  show  the  life  expectancy  of  a 
freight  brakeman.  The  plaintiff's  injury  was  permanent  and  ttte  life 
expectancy  related  to  the  time  that  he  would  probably  live  as  an  aid  to 
the  jury  in  estimating  the  amoimt  of  damages  to  be  awarded.  His  ex- 
pectancy was  of  an  average  life,  but  the  fact  that  he  followed  the  hazard- 
ous avocation  of  a  brakeman  might  be  taken  into  consideration  by  the 
jury  in  determining  the  damages  sustained.  It  is  a  diflScult  matter  to 
make  an  estimate  of  the  damages  sustained  in  personal  injuries,  and 
whatever  evidence  may  enable  the  jury  to  reach  a  conclusion  as  nearly 
correct  as  possible  should  be  received.  It  would  be  important  for  the 
jury  to  know  the  age  of  the  injured  person  and  the  time  that  a  person 
of  that  age  would  probably  live,  in  reaching  their  conclusion,  it  being 
shown  that  the  injury  is  permanent.  Life  tebles  are  based  on  selected 
average  lives  and  give  the  jury  a  basis  for  making  their  estimate,  to  be 
varied  as  the  facts  might  authorize.  It  is  settled  by  our  Supreme  Court 
that  such  evidence  is  admissible.  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Cooper,  2  Texas  Civ.  App.,  42 :  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Mangham, 
95  Texas,  413.  The  portion  of  the  paragraph  of  the  charge  complained 
of  under  the  tnird  assignment  of  error  is  not  subject  to  the  objection 
made  by  the  defendant,  because  it  is  followed  by  the  instruction  that  if 
the  plaintiff  "was  guilty  of  contributory  negligence,  that  is  to  say,  if 
any  negligent  act  or  omission  on  his  part  concurred  or  cooperated  with 
any  negligence  on  the  part  of  the  defendant  company  in  causing  or  pro- 
ducing his  injury,''  to  find  for  the  defendant.  This  corrects  any  want 
of  completeness  on  the  part  of  the  paragraph  complained  of.  The  only 
remaining  assignment  of  error  is  addressed  to  the  amount  pf  the  judg- 
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menty  and  it  is  disposed  of  in  the  conclusions  of  fact.    There  being  no 
error  in  the  judgment  of  the  court  below,  it  is  affirmed. 

Afflrmed. 
Writ  of  error  refused. 


A.  B.  Evans  v.  R.  P.  Scott  et  al. 

Decided  December  3,  1904. 

Iw— Public  Boad--Preicriptlye  Blffht— PermiBslye  irt»— STldence. 

In  an  action  to  restrain  defendant  from  closing  up  a  lane  or  road  across 
bis  land,  based  in  part  on  tbe  jpround  tbat  the  public  had  by  prescription 
acquired  a  right  to  use  the  road,  it  was  error  for  the  court  to  refuse  to  permit 
defendant  to  testify  that  prior  to  the  filing  of  the  suit  plaintiff  proposed  to  de- 
fendant that  the  lane  be  closed  by  gates,  and  in  reply  to  defendant's  remark  that 
this  would  inconvenience  others,  said  that  the  land  was  defendant's,  and  that 
defendant  had  the  right  to  do  as  he  pleased  with  it,  as  this  tended  to  show  that 
the  use  of  the  land  by  others  was  permissive  only,  and  not  adverse  to  defendant. 

S.«48ame— Presumption  of  Dedication. 

A  charge  was  erroneous  which  was  so  framed  as  to  convey  the  idea  that 
the  mere  user  of  a  roadway  for  ten  vears  was  sufficient  to  create  a  presumption 
of  the  dedication  of  the  same  to  the  public 

S^— Same— Pleading  and  Charge— Estoppel. 

Where  there  was  no  pleading  that  defendant  had  purchased  the  land  sub- 
ject to  a  right,  by  prescription  or  prior  dedication,  in  the  public  to  use  the 
road,  it  was  error  for  the  court  to  charge  that  if  defendant  purchased  under 
such  circumstances  he  took  subject  to  such  right,  thus  applying  the  principle 
of  estoppel  as  against  defendant. 

4^-8ame— Assuming  Dedication. 

Such  charge  was  also  erroneous  in  that  it  was  so  stated  as  to  assume  that 
the  land  on  which  the  road  was  located  had  been  appropriated  or  dedicated  to 
public  use,  instead  of  leaving  that  fact  to  be  determmed  by  the  jury. 

5.^Same— Defining  "Adyerte''  and  ''Claim  of  Bight." 

The  court  having  charged  that  the  public  could  by  adverse  use  under 
claim  of  right,  acquire  a  right  to  use  the  road,  but  with  no  definition  given 
of  the  terms  ''adverse"  and  "claim  of  right,"  it  was  error  to  refuse  to  give  a 
requested  charge  properly  defining  those  terms. 

6. — Same — Continuous  and  Uninterrupted  Use. 

Where  the  court  charged  that  the  public  must  have  had  "uninterrupted 
adverse  enjoyment  of  the  road"  for  the  requisite  period  of  time,  instead  of  "con- 
tinuous and  uninterrupted  adverse  enjoyment,"  etc.,  there  was  no  material 
error,  as  the  meaning  of  the  two  expressions  is  the  same. 

7. — Same— Preseriptive  Bight— Ten  Yean'  User. 

hi  this  state  a  prescriptive  right  on  the  part  of  the  public  in  a  road  may 
be  acquired  b^  adverse  user  for  ten  years,  aud  this  without  the  assertion  of 
any  claim  of  right  on  the  part  of  the  Commissioners'  Court  of  the  county. 

8. — Same—Tacking  on  Claim  Against  Former  Owner. 

Where  defendant  had  owned  the  land  only  nine  years,  a  prescriptive  right 
to  the  road  could  not  have  been  acquired  against  him  without  tacking  on  that 
time  to  some  portion  of  the  time  during  which  his  grantors  owned  the  land, 
so  that  if  the  use  by  the  public  was  permissive  on  the  part  of  either  defendant 
or  his  grantor,  a  right  by  prescription  was  not  obtained,  and  therefore,  a 
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charge  to  the  effect  that  the  right  by  prescription  would  not  be  defeated  unless 
the  use  was  permissive  on  the  part  of  both  the  defendant  and  his  grantor 
was  error. 

9. — Same — Burden  of  Proof  as  to  Permission. 

It  was  error  for  the  chaige  to  place  upon  defendant  the  burden  of  proving 
that  the  use  of  the  road  by  the  public  was  by  his  permission,  since  plaintiff 
could  not  make  out  his  case  without  showing  that  such  use  was  adverse. 

10. — Same — ^Act  Stopping  the  Bunning  of  Prescription. 

Defendant's  act  in  attempting  to  fence  up  the  road,  thou^  arrested  by 
injunction,  was  sufficient  to  interrupt  the  running  of  limitation  or  prescription. 

11.— Same — Burden  of  Proof— Legal  Disabilities. 

The  burden  of  proof  was  on  plaintiff  seeking  to  show  a  prescriptive  right 
to  the  use  of  the  land  for  a  road,  to  establish  that  the  owners  of  the  land 
were  free  from  legal  disabilities  and  were  persons  against  whom  a  prescrip- 
tive right  could  be  acquired  by  adverse  use. 

18. — ^Practice — ^Estoppel — Objection  to  ETidenee. 

An  objection  to  the  admission  of  evidence,  on  the  ground  that  it  was  not 
offered  in  chief  and  was  not  in  rebuttal,  does  not  estop  the  objector  from 
urging  on  appeal  that  it  was  error  for  the  court  to  exclude  the  evidence  on 
the  ground  that  it  was  immaterial. 

Appeal  from  the  District  Court  of  Lama^  Tried  below  before  Hon. 
T.  D.  Montrose. 

Sturgeon,  Hodges  &  Moore,  for  appellant. — 1.  The  plaintiffs  in  this 
case  having  set  up  a  claim  to  the  way  in  question  by  prescription,  an 
admission  by  the  plaintiff  Scott  that  the  appellant  had  the  right  to 
close  the  said  road  was  material  and  relevant,  not  only  as  contradicting 
the  plaintiff  Scott's  claim  that  he  used  the  road  as  a  matter  of  righ^ 
but  as  tending  to  show  that  the  road  was  used  in  subordination  to  ap- 
pellant's right  to  close  the  same.  A  single  act  of  admission  of  such 
right  made  by  the  appellee  Scott  would  destroy  his  claim  of  prescriptive 
right  to  said  road.  Texas  W.  Rv.  Co.  v.  Wilson,  18  S.  W.  Rep.,  326; 
Mhoon  V.  Cain,  14  S.  W.  Rep.,  24,  77  Texas,  316. 

2.  The  charge  of  the  court  should  be  confined  to  the  issues  raised 
by  the  pleadings.  The  question  of  estoppel  embodied  in  that  part  of 
the  charge  complained  of,  not  being  raised  by  the  pleadings  of  the 
parties  to  this  suit,  it  was  error  for  the  court  to  charge  upon  that  fact. 
Telegraph  Co.  v.  Burges,  60  S.  W.  Rep.,  1023. 

3.  The  court  in  this  part  of  his  charge  was  submitting  to  the  jury 
the  issue  of  prescription,  or  rights  assumed  to  have  been  acquired  un- 
der our  ten  years  statute  of  limitation,  and  the  term  "Adverse"  as  used 
in  the  charge  had  a  specific  statutory  meaning,  not  fully  covered  by  its 
ordinary  signification  in  common  parlance,  and  therefore  the  court 
should  have  instructed  the  jury  fully  what  is  meant  by  the  term  "ad- 
verse.''   Rev.  Stat.,  ariu  3349. 

4.  Where  a  roadway  is  used  by  the  public  as  a  way  over  which  to 
travel,  unaccompanied  by  any  claim  on  the  part  of  the  county  or  munic- 
ipal authorities  to  the  same  as  a  public  highway,  and  not  having  been 
designated  by  them  as  such,  nor  worked  or  supervised  as  such,  the  ten 
year  statute  of  limitation  is  inapplicable  as  establishing  a  right-of-way 
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in  the  public  by  prescription.  Stewart  v.  Prink,  55  Am.  Rep.,  618,  94 ; 
N.  C,  487;  Gilder  v.  City,  3  S.  W.  Rep.,  309;  Ramthun  v.  Halfman, 
58  Texas,  661 ;  Worthington  v.  Wade,  17  S.  W.  Rep.,  520. 

5.  Even  if  the  use  of  the  road  in  question  under  a  claim  of  right  up 
to  the  time  this  suit  was  instituted  made  a  prima  facie  right  in  favor 
of  the  appellees  and  the  public,  yet  such  a  prima  facie  right  could 
and  would  have  been  defeated  by  the  appellant  showing  that  the  road 
was  used  by  permission  or  indulgence  of  either  himself  or  his  grantor, 
and  hence  the  court  placed  too  great  a  burden  on  the  appellant  in  re- 
quiring him  to  show  by  a  preponderance  of  the  evidence  that  the  road 
was  used  by  the  permission,  etc.,  of  both  himself  and  those  under  whom 
he  claims.  Biering  v.  Bank,  7  S.  W.  Rep.,  92 ;  Heldt  v.  Webster,  60 
Texas,  209 ;  Hanna  v.  Hanna,  21  S.  W.  Rep.,  721 ;  Elliott's  Roads  and 
Streets,  sec.  175. 

6.  Mere  acquiescence  by  the  owner  in  the  use  of  his  unenclosed  land 
by  the  public  as  a  way  of  travel  will  not  ripen  into  a  prescriptive  right 
in  the  public  no  matter  how  long  continued.  Worthington  v.  Wade,  17 
S.  W.  Rep.,  520;  Gilder  v.  City,  3  S.  W.  Rep.,  309;  Railway  Co.  v. 
Montgomery,  19  S.  W.  Rep.,  lOiS ;  French  v.  Scheuber,  26  S.  W.  Rep., 
133;  Albert  v.  Railway  Co.,  21  S.  W.  Rep.,  779. 

Hale,  Allen  &  Dohoney,  for  appellee. — An  easement  or  right  of  way 
by  prescription  is  shown  where  the  way  in  question  has  remained  open 
for  more  than  ten  years  and  has  been  used  by  the  plaintiffs  asserting 
such  right  and  the  traveling  public,  whenever  they  saw  fit,  without 
either  objection  or  permission  of  the  owner  of  the  land,  and  as  a  mat- 
ter of  right  during  such  time;  and  the  road  in  question  is  in  a  lane, 
fenced  on  either  side.  Click  v.  Lamar  County,  79  Texas,  124 ;  City  of 
Austin  V.  Hall,  93  Texas,  596 ;  Hamilton  County  v.  Garrett,  62  Texas, 
609;  Compton  v.  Waco  Bridge  Co.,  62  Texas,  722;  Pierce  v.  Cloud, 
82  Am.  Dec.,  496. 

TALBOT,  Associate  Justice. — ^We  adopt  appellant's  statement  of 
the  nature  of  this  suit,  which  is  substantially  correct,  as  follows : 

"This  is  a  suit  instituted  by  the  appellees,  R.  P.  Scott  and  A.  L. 
Stephenson,  in  the  District  Court  of  Lamar  County,  Texas,  on  the  7th 
day  of  May,  1903,  asking  for  the  issuance  of  a  mandatory  writ  of  in- 
junction commanding  the  appellant  Evans  to  remove  certain  obstruc- 
tions placed  by  him  on  the  road  in  controversy,  called  the  *Evans  Lane,' 
and  an  order  perpetually  enjoining  him  from  closing  up  said  road. 

Plaintiffs  claim  that  the  road  in  question  is  a  public  road;  that  it 
had  been  dedicated  by  the  defendant  Evans  and  the  abutting  property 
owners  to  the  public  as  a  highway,  and  further  claim  that  the  public 
had  acquired  a  right  to  the  use  of  the  said  road  as  a  highway  by  pre- 
scription. The  road  in  controversy  is  a  lane  running  east  and  west  on 
the  north  side  of  appellant's  tract  of  land,  and  intersecting  another 
road  running  south  at  the  west  boundary  line  of  a  farm  owned  by  ap- 
pellee Scott,  and  forming  an  outlet,  but  not  the  only  one,  from  said 
farm  to  the  main  public  road,  leading  to  Paris,  the  market  and  post- 
office  of  the  people  in  that  vicinity.     Plaintiffs  allege  that  the  closing 
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of  the  road  in  suit  will  greatly  damage  the  rental  value  of  the  plaintiff 
Scott's  farm,  and  will  greatly  inconvenience  the  plaintiff  Stephenson, 
who  is  a  tenant  on  said  farm,  in  getting  out  to  his  market  and  post- 
ofijce  at  Paris. 

"Appellant  answered  by  general  and  special  exceptions  and  by  gen- 
eral denial,  and  specially  denying  that  he  or  his  grantors  had  ever 
dedicated  the  said  road  as  a  public  highway,  or  that  the  public  had  ever 
acquired  any  prescriptive  right  to  tfe  use  of  the  same  as  a  highway, 
and  alleging  that  the  use  of  the  same  by  the  public  had  been  merely 
permissive  and  under  no  claim  of  right  to  the  road  as  a  public  highway.'* 
Insofar  as  the  allegations  set  up  a  right  to  the  roadway  under  the  doc- 
trine of  necessity,  they  were  abandoned  in  the  trial  court. 

There  was  a  jury  trial  December  31,  1903,  and  verdict  and  judgment 
for  appellees,  perpetuating  the  injunction. 

The  road  in  question  is  a  narrow  lane,  about  600  yards  long,  about 
twenty  feet  wide  at  one  end,  thirteen  feet  wide  at  the  other  end,  known 
as  the  "Evans  Lane." 

1.  Appellant's  first  assignment  of  error  complains  of  the  refusal  of 
the  court  to  permit  him,  while  on  the  witness  stand,  to  answer  the 
following  question:  "State  to  the  jury  whether  or  not  the  plaintiff 
Scott,  about  five  years  ago,  proposed  to  you  that  you  and  he  should 
place  gates  across  each  end  of  the  road  in  controversy  and  close  same 
up,  and  that  you  and  he  each  carry  a  key  to  said  gates;  and  that  when 
you  objected  to  this  because  of  the  inconvenience  it  might  cause  others, 
the  plaintiff  Scott  stated  to  you  that  the  land  was  yours  and  you  had  a 
right  to  do  as  you  pleased  with  it?  It  is  claimed  that  had  the  witness 
been  permitted  to  do  so,  he  would  have  answered  this  question  in  the 
affirmative.  We  think  there  was  error  in  excluding  this  testimony.  One 
of  the  questions  of  controlling  importance  in  the  case  was  whether  or 
not  the  public  had  acquired  the  right  to  use  the  road  in  controversy 
by  prescription.  In  order  to  establish  the  afiBrmative  of  that  issue  it 
was  necessary  to  show  that  the  general  public,  under  a  claim  of  right, 
adverse  to  the  owner  of  the  land,  had  used  the  road  as  a  highway 
continuously,  without  interruption,  for  the  necessary  period  of  prescrip- 
tion. If  the  use  of  the  road  by  the  public  was  only  permissive,  and  not 
adverse,  there  was  no  basis  on  which  the  right  of  way  by  prescription 
could  rest.  Appellee  Scott  was  one  of  the  most  interested  and  frequent 
users  of  the  road  in  question,  and  the  character  of  the  use  made  by  him 
fairly  represented  the  nature  of  the  claim  and  right  of  others  who  used 
it.  If  Scott  used  the  road  in  recognition  of  or  subordination  to  ap- 
pellant's right  of  dominion  over  it,  such  use  was  a  pertinent  fact  or 
circumstance  to  be  considered  by  the  jury  in  determining  the  issue  of 
adverse  user  on  the  part  of  the  public. 

2.  Complaint  is  made  of  that  portion  of  the  court's  charge  defining 
dedication  and  prescription.  It  is  insisted  that  there  is  such  a  blending 
of  the  two  definitions  and  the  grammatical  construction  thereof  is  such 
as  to  confuse  and  mislead  the  jury  to  appellant's  injury;  and  that  the 
jury  was  misled  thereby  into  the  belief  tiiat  the  mere  use  of  a  roadway 
for  the  term  of  ten  years  was  sufficient  to  create  a  presumption  of  a 
dedication  of    the  same  to  the  public.     There  is  foundation  for  the 
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criticism  made^  and  the  vice  in  the  charge  should  be  avoided  upon  an- 
other trial.  If  definitions  of  these  terms  are  demanded^  the  same  should 
be  given  separately^  and  in  clear  and  appropriate  language  expressing 
the  legal  signification  of  each. 

3.  Appellant's  third  assignment  of  error  complains  of  the  follow- 
ing clause  of  the  court's  charge:  "And  you  are  further  charged  that 
when  at  the  time  of  the  purchase  of  real  estate  there  is  a  road  or  right 
of  way  used  by  the  public,  such  as  a  public  highway,  or  road  used  so 
long  that  there  may  be  a  presumption  of  a  dedication  to  the  public,  the 
purchaser  takes  the  land  subject  to  such  right/'  The  ground  of  com- 
plaint is,  that  there  is  nothing  in  the  pleadings  authorizing  such  a 
charge.  It  is  elementary  that  the  charge  of  the  court  should  be  confined 
to  the  issues  raised  by  the  pleadings  and  evidence.  This  charge  in  our 
opinion  embodies  a  question  or  principle  of  estoppel  not  pleaded.  It  is 
true  the  petition  alleges  that  the  road  has  been  used  by  the  traveling 
public  and  by  the  residents  as  a  public  way  for  more  than  twenty  years, 
but  it  is  also  alleged  in  this  immediate  connection  that  the  appellant 
and  all  others  owning  land  contiguous  thereto,  had  dedicated  the  road 
to  public  use.  It  is  nowhere  alleged  that  appellant  purchased  the  land 
on  which  the  road  is  located,  subject  to  any  rights  which  had  been  pre- 
viously acquired  by  the  public,  and  that  he  was  estopped  to  deny  such 
rights.  Nor  do  the  facts  alleged  show  the  acquisition  of  such  rights 
and  consequent  estoppel.  The  charge  is  also  erroneous  in  that  it  as- 
sumes that  the  land  on  which  a  road  is  located  and  used  by  the  public  as 
a  highway  has  been,  appropriated  or  dedicated  to  public  use,  and  that 
a  purchaser  of  such  land,  by  reason  of  such  use,  takes  it  subject  to  the 
public's  right  to  so  use  it.  The  charge  is  so  constructed  that  it  may 
be  read  and  understood  as  follows :  When  at  the  time  of  the  purchase 
of  real  estate,  there  is  a  road  or  right  of  way  on  it  used  by  the  public, 
such  as  a  public  highway,  the  purchaser  takes  the  land  subject  to  such 
right,  or  if  used  so  long  that  there  may  be  a  presumption  of  a  dedica- 
tion to  the  public,  the  purchaser  takes  the  land  subject  to  such  right. 
The  court  doubtless  intended  to  tell  the  jury  that  when  land  upon  which 
a  road  is  located  has  been  either  expressly  or  impliedly  dedicated  to  pub- 
lic use,  a  purchaser  thereof  takes  it  subject  to  the  right  of  the  public 
thus  acquired.  The  dedication  vel  non  of  the  road  in  question  to  public 
use  was  one  of  the  principal  controverted  issues  in  this  case,  and  should 
not  have  been  assumed  as  an  established  fact,  as  we  think  was  done, 
although  inadvertently,  in  the  charge  complained  of. 

4.  The  second  paragraph  of  the  court's  charge  is  as  follows:  **If 
you  believe  from  the  evidence  that  the  public  used  the  road  as  described 
in  plaintiff's  petition,  as  a  public  highway,  whenever  it  saw  fit,  without 
the  leave  of  the  defendant,  and  without  objection  from  him,  or  those 
under  whom  he  claims,  and  was  in  the  uninterrupted  adverse  enjoy- 
ment thereof  for  twenty  years,  as  alleged  in  plaintiff's  petition,  or  at 
least  for  a  period  of  ten  years,  and  that  he  is  preparing  to  and  threatens 
to  fence  up  said  roadway,  then  you  will  find  for  the  plaintiffs,  irrespec- 
tive of  the  fact  whether  or  not  the  Commissione  Court  of  Lamar 
County  had  ever  laid  out  another  and  different  road,  if  you  find  such 
court  ever  took  such  action." 
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The  objections  urged  to  this  charge  are,  (1)  that  the  term  **adverse 
enjoyment*'  is  not  defined;  (2)  that  the  jury  was  not  told  that  such 
adverse  enjoyment  must  have  been  continuous  up  to  the  time  appellant 
attempted  to  reassert  his  dominion  over  the  roadway;  (3)  that  it  fixes 
the  term  of  ten  years  as  the  period  of  time  which  will  ripen  the  use 
of  a  roadway  by  the  public,  unaccompanied  by  the  assertion  of  any  claim 
of  right  on  the  part  of  the  municipal  authorities  of  the  county  to  con- 
trol or  manage  said  road,  into  a  prescriptive  right;  (4)  that  it  author- 
ized a  verdict  for  appellees  upon  the  finding  of  a  mere  use  of  the  road 
by  the  public  for  ten  years,  without  objection  on  the  part  of  appellant 
and  the  absence  of  any  proof  of  permission.  The  appellant  requested, 
in  this  connection,  a  charge  submitting  the  issue  of  dedication,  and 
instructing  the  jury,  in  effect,  that  before  they  would  be  authorized  to 
find  for  appellees  on  the  issue  of  prescription,  they  must  find  from  the 
evidence  that  the  public  had  used  the  roadway  under  a  claim  of  right 
for  a  period  of  at  least  twenty  years.  In  this  requested  charge  the 
jury  was  told  that  the  term  "claim  of  right'*  meant  "such  a  claim  to 
the  use  of  the  roadway  as  a  public  highway,  as  was  adverse  to  and  op- 
posed to  the  right  of  the  defendant  and  his  grantors  to  close  said  road- 
way, or  exercise  any  private  dominion  over  the  same,  and  that  they 
must  believe  that  such  claim  of  right,  if  any,  of  the  public  must  have 
been  asserted  or  shown  by  the  public  in  its  use  of  such  roadway  in  such 
manner  as  would  be  reasonably  calculated  to  put  the  defendant  or  his 
grantors  upon  notice  that  the  public  was  using  such  roadway  under  such 
'claim  of  right*  and  not  by  license  or  permission  of  the  owner  of  the 
land  over  which  such  roadway  was  located."  The  charge  was  refused, 
and  this  action  of  the  court  is  also  assigned  as  error. 

The  court,  neither  in  the  charge  under  discussion  nor  in  any  other 
portion  of  the  main  charge,  defined  the  terms  "adverse**  and  "claim 
of  right.**  In  the  absence  of  a  special  charge  requesting  such  definitions, 
appellant  would  not  be  heard  to  complain  of  the  omission;  but  the 
requested  charge  from  which  the  above  quotation  is  made,  while  er- 
roneous, perhaps,  in  that  it  fixes  twenty  years  as  the  shortest  period 
within  which  the  prescriptive  right  can  be  matured,  was  sufficient  to 
call  the  court's  attention  to  such  omission  and  demand  the  preparation 
and  giving  of  a  charge  covering  the  same.  It  is  said  that  the  use  made 
of  a  highway  upon  which  the  right  by  prescription  is  predicated ;  "must 
not  only  be  adverse,  but  must  also  be  continuous  and  uninterrupted.** 
The  adverse  enjoyment  of  the  easement  claimed  in  behalf  of  the  public 
in  this  case  must  have  been  commenced  and  continued  unbroken  under 
a  claim  of  right  for  the  full  prescriptive  period,  to  avail  as  a  bar  to 
appellant's  right  to  assume  control  of  and  close  the  road  in  controversy. 
Cunningham  v.  San  Saba  County,  11  Texas  Civ.  App.,  567;  Shellhouse 
V.  State,  110  Ind.,  509;  Bodfish  v.  Bodfish,  105  Mass.,  317;  Jones  v. 
Davis,  35  Wis.,  376;  Elliott  on  Roads  and  Streets,  sec.  175.  It  will 
be  noted  that  the  court  did  not,  in  the  charge  assailed,  require  the  jury 
to  find  that  the  public  had  been  in  the  continuous  and  uninterrupted 
adverse  enjoyment  of  the  road,  etc.,  but  that  it  had  been  in  the  "unin- 
terrupted enjoyment  thereof,"  etc.,  leaving  off  the  use  of  the  word 
"continuous."    The  charge  would  have*  been  more  readily  understood  by 
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the  jnry^  perhaps^  had  the  word  ^^continuous^'  been  used,  but  its  absence 
was  not  fatal  to  it.    The  word  "uninterrupted''  means  unbroken,  and 
is  synonymous  with  the  word  "continuous,"  and  if  the  adverse  claim  - 
was  unbroken  it  was  continuous,  and  the  jury  must  have  so  understood 
the  charge. 

6.  We  think  there  was  no  error  in  the  charge  in  the  respect  that 
the  jury  was  told  that  in  the  event  they  found  "that  ilie  public  used 
the  road  ...  as  a  public  highway,  whenever  it  saw  fit,  without  the 
leave  of  the  defendant  and  without  objection  from  him  or  those  under 
whom  he  claims  for  the  period  of  at  least  ten  years,'*  ...  to  find 
for  appellees,  without  regard  to  the  assertion  of  any  claim  of  right  on 
the  part  of  the  Commissionere'  Court  of  the  county. 

There  were  two  theories  upon  which  the  appellees  sought  to  restrain 
appellant  from  interference  with  the  public's  use  of  the  road  and  the 
closing  of  the  same.  First,  an  implied  dedication  to  such  use  by  appel- 
lant and  those  under  whom  he  claimed;  second,  the  acquisition  of  the 
right  on  the  part  of  the  public  to  use  the  road  by  prescription.  These 
respective  claims  of  right  to  the  use  of  a  highway  rest  upon  and  are 
governed  by  essentially  different  principles  of  law.  It  is  said  that  an 
implied  dedication  is  one  arising  by  operation  of.  law  from  the  acts  of 
the  owner  and  is  founded  on  the  doctrine  of  equitable  estoppel.  Elliott 
on  Boads  and  Streets,  2d  ed.,  sec.  123.  It  is  essential  in  such  case 
that  the  owner  intended  to  set  the  land  apart  to  the  use  and  benefit  of 
the  public.  This  need  not  be  evidenced  by  deed;  "it  is  enough  that 
there  has  been  some  clear,  unequivocal  act  or  declaration  of  the  pro- 
prietor evidencing  an  intention  to  set  it  apart  for  a  public  use,"  and 
that  there  has  been  an  acceptance  on  the  part  of  the  public.  The 
length  of  time  the  road  has  been  used  by  the  public  is  of  no  consequence, 
unless  it  becomes  important  in  connection  with  other  circumstances  to 
show  an  intention  on  the  part  of  the  owner  of  the  land  to  dedicate  it 
to  the  public.  Oswald  v.  Qrenet,  22  Texas,  94;  Preston  v.  City  of 
Navasota,  34  Texas,  684;  City  of  Corsicana  v.  Anderson,  2  Texas  T^aw 
Journal,  506,  78  S.  W.  Rep.,  261 ;  Elliott  on  Roads  and  Streets,  sees. 
160,  161.  Unlike  an  implied  dedication,  which  as  we  have  seen  operates 
by  way  of  estoppel  in  pais  rather  than  by  grant,  a  right  by  prescription 
rests  upon  the  presumption  that  the  owner  of  the  land  has  granted  the 
easement  and  that  the  grant  has  been  lost.  City  of  Austin  v.  Hall,  93 
Texas,  591;  Saunders  v.  Simpson,  37  S.  W.  Rep.,  196.  To  sustain  this 
claim  it  is  not  necessary  to  show  intent  on  the  part  of  the  owner  of  the 
land  to  set  apart  the  road  to  the  use  of  the  public  and  the  element  of 
acceptance  is  not  involved;  whereas  the  length  of  time  the  road  has 
been  used  by  the  public  is  the  foundation  upon  which  the  claim  rests, 
and  the  use  upon  which  the  right  is  predicated  must  have  continued 
uninterrupted  under  an  adverse  "claim  of  right"  for  the  full  prescriptive 
period.  Now  that  part  of  the  court's  charge  which  we  are  considering 
was  a  submission  of  the  issue  of  prescription.  '  All  the  elements  neces- 
sary to  concur  in  order  for  the  appellees  to  recover  on  that  issue  were 
contained  in  said  charge.  The  jury  was  required  to  find,  before  au- 
thorized to  return  a  verdict  for  appellees  on  that  phase  of  the  case,  that 
the  public  used  the  road  at  will  and  without  permission  to  so  use  it  by 
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the  owners;  that  such  use  was  adverse  and  uninterrnpted  for  the  period 
of  at  least  ten  years.  This  was  sufficient  as  against  the  objections  urged, 
without  requiring  the  further  finding  that  the  Commissioners'  Court  of 
the  county  had  recognized  the  road  as  a  highway.  In  the  case  of  Hall 
V.  City  of  Austin,  20  Texas  Civ.  App.,  59,  it  is  said:  "If  the  public 
by  a  prescriptive  use  have  acquired  the  right,  which  may  ripen  into  con- 
trol by  the  county,  it  inures  to  all  who  may  have  had  an  interest  in 
maintaining  the  road.'' 

But  was  the  jury  correctly  instructed  as  to  the  period  of  prescrip- 
tion or  length  of  time  a  roadway  must  be  used  in  this  State  by  the  public 
under  an  adverse  claim  of  right  in  order  to  preclude  the  owner  of  the 
land  upon  which  it  is  located  from  reasserting  any  control  or  right  over 
it  so  long  as  it  remains  in  public  use  ?  There  is  no  evidence  in  the  rec- 
ord that  the  Commissioners'  Court  of  Lamar  County  ever  set  up  any 
claim  to  the  road  in  question  as  a  public  highway  or  worked  or  super- 
vised it  as  such,  and  it  is  contended  that  in  such  case  ten  years  is  not 
the  period  of  prescription,  but  that  if  a  prescriptive  right  can  be 
acquired  in  a  highway  by  the  public  by  a  mere  user,  twenty  years  is 
the  period.  If  the  precise  question  has  been  decided  in  this  State  we 
are  not  aware  of  it,  and  in  our  research  have  failed  to  find  the  decision. 
In  the  case  of  Click  v.  Lamar  County,  79  Texas,  121,  there  was  evidence 
that  the  Commissioners'  Court  had  appointed  a  jury  of  view  to  lay  out 
and  mark  the  road  involved  in  that  suit,  and  that  the  road  had  been 
laid  out.  That  was  a  suit  by  the  owner  against  the  county  for  damages 
for  the  appropriation  of  the  land.  The  evidence  also  showed  that  the 
road  had  been  worked  by  the  county  and  used  by  the  public  continu- 
ously for  twelve  or  fifteen  years,  and  upon  the  facts  the  trial  court  held 
that  the  plaintiflE  was  barred  by  prescription  from  recovering  damages. 
Upon  appeal  the  judgment  was  affirmed  by  our  Supreme  Court,  with  the 
statement,  without  discussion,  "that  the  evidence  abundantly  sustained 
the  findings  of  jfact,  and  that  the  facts  found  sustained  the  court's  con- 
clusion of  law."  We  think  the  case  of  Click  v.  Lamar  County,  supra,  and 
the  case  at  bar,  insofar  as  the  question  under  consideration  is  concerned, 
are  not  distinguishable  on  principle.  The  public's  right  of  prescription 
to  a  highway  is  not  dependent  upon  the  recognition  of  that  right  by  the 
municipal  authorities  of  the  county,  but  is  acquired  by  adverse  use  for 
the  time  and  in  the  manner  prescribed  by  the  rules  of  law  to  which 
we  have  adverted.  Acts  done  by  the  municipal  authorities  of  the 
county  in  recognition  of  the  road  in  question  as  a  public  highway  would 
doubtless  be  facts  or  circumstances  evidencing  the  acceptance  of  it  under 
appellee's  theory  of  dedication,  but  the  absence  of  such  acts  would  not 
prevent  the  acquisition  of  the  right  on  the  part  of  the  public  to  use 
the  road  by  prescription.  Public  use  in  the  manner  stated  and  for 
the  necessary  period  of  prescription  establishes  the  public  right  as  firmly 
as  if  it  had  been  created  by  an  express  grant.  Furthermore,  a  suit  to 
establish  a  right  to  use  a  way,  claimed  by  prescription,  is  in  the  nature 
of  or  analogous  to  a  suit  to  recover  land,  based  upon  a  title  acquired  by 
adverse  possession  under  our  statutes  of  limitation,  although  the  inter- 
est which  may  be  acquired  by  prescription  is  only  an  easement  and  not 
an  estate  in  fee,  and  where  the  prescriptive  period,  as  in  this  State,  is 
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not  fixed  by  statute,  we  conclude  the  longest  period  of  limitation  in 
actions  for  land,  which  is  ten  years,  will  by  analogy  apply.  Hence,  we 
hold  that  ten  years  is  the  period  of  prescription  in  this  State,  and  the 
court  correctly  so  charged. 

6.  It  is  insisted  that  the  following  subdivision  of  the  court^s  charge 
is  erroneous :  "But  if  you  believe  from  the  evidence  that  the  said  road 
was  only  used  by  permission,  leave,  license  or  indulgence  of  the  defend- 
ant and  those  under  whom  he  claims,  it  matters  not  for  how  long  a  time 
or  if  the  use  can,  in  view  of  all  the  evidence,  be  placed  upon  any  other 
footing  than  a  claim  of  a  right  to  use  said  road  as  a  public  highway  by 
the  plaintiffs  and  the  public,  it  would  repel  any  presumption  of  a  grant, 
and  will  be  what  is  called  a  precarious  use,  and  you  will  in  that  event 
find  for  the  defendant/^  The  errors  suggested  in  this  charge  are  (1) 
that  it  tells  the  jury  in  effect  that  they  must  believe  the  road  was  used 
by  permission  of  both  the  appellant  and  those  under  whom  he  claims, 
when  as  a  matter  of  law  the  prescriptive  right  of  the  public  or  of  the 
plaintiff  would  have  been  defeated  if  the  road  had  been  used  by  the 
permission  of  either  the  appellant  or  those  under  whom  he  claims; 
(2)  that  it  in  effect  tells  the  jury  to  find  for  appellant  only  in  the 
event  they  can,  in  view  of  all  the  evidence,  place  the  use  of  the  road 
by  appellees  and  the  public  upon  some  other  footing  than  a  claim  of  a 
right  to  use  it  as  a  public  highway,  without  telling  fiiera  how  long  such 
a  claim  must  have  been  asserted  by  the  appellees  or  the  public,  and 
that  it  must  have  been  hostile  to  appellant's  right  to  close  said  road. 

If  the  permissive  use  of  the  road  was  an  issue  in  the  case  by  direct 
testimony,  or  necessarily  arose  from  all  the  facts  and  circumstances 
of  the  case,  the  first  ground  of  objection  to  the  charge  was  well  taken. 
That  such  an  issue  was  recognized  by  appellees  is  manifest  by  a  special 
charge  given  at  their  request  upon  the  same  subject.  The  undisputed 
testimony  shows  that  appellant  had  owned  the  land  over  which  the 
road  ran  for  only  about  nine  years.  A  prescriptive  right  in  the  public 
to  use  the  road  could  not  be  created  within  that  period  of  time,  and 
such  time  would  have  to  be  tacked  on  to  some  portion  of  the  time  during 
which  appellant's  grantors  owned  the  land  in  order  to  complete  the  pre- 
scriptive period  of  ten  years.  Nor  are  we  prepared  to  say,  in  view  of 
the  facts  of  this  case,  that  this  paragraph  oi  the  charge  is  entirely  free 
from  the  criticism  made  of  it  in  the  second  specification  of  error  u^med, 
and  suggest  that  the  same  be  so  framed  upon  another  trial  as  to  meet 
and  obviate  the  objection  urged.  This  was  the  only  paragraph  of  the 
court's  charge  wherein  appellant's  defense  was  attempted  to  be  aflSrma- 
tively  presented ;  and  at  the  request  of  appellees  the  jury  was  instructed, 
upon  the  same  subject,  as  follows:  ^*If  you  believe  from  the  evidence 
that  the  plaintiffs  and  those  under  whom  they  claim  and  the  public 
generally  have  used  the  road  in  controversy  adversely  and  under  a 
claim  of  right,  at  will,  without  any  objection  from  the  defendant  and 
those  under  whom  he  claims,  for  as  much  as  ten  years  continuously 
next  before  the  institution  of  this  suit,  then  I  charge  you  that  the  bur- 
den of  proof  is  on  the  defendant  to  show  from  the  evidence  that  said 
road  during  such  time  was  used  only  by  permission,  leave,  license  or 
indulgence  of  the  defendant  and  those  under  whom  he  claims,  and  unless 
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the  owners;  that  such  use  was  adverse  and  uninterrnpted  for  the  period 
of  at  least  ten  years.  This  was  sufficient  as  against  the  objections  urged, 
without  requiring  the  further  finding  that  the  Commissioners'  Court  of 
the  county  had  recognized  the  road  as  a  highway.  In  the  case  of  Hall 
V.  City  of  Austin,  20  Texas  Civ.  App.,  59,  it  is  said:  ^*If  the  public 
by  a  prescriptive  use  have  acquired  Ihe  right,  which  may  ripen  into  con- 
trol by  the  county,  it  inures  to  all  who  may  have  had  an  interest  in 
maintaining  the  road.'* 

But  was  the  jury  correctly  instructed  as  to  the  period  of  prescrip- 
tion or  length  of  time  a  roadway  must  be  used  in  this  State  by  the  public 
under  an  adverse  claim  of  right  in  order  to  preclude  the  owner  of  the 
land  upon  which  it  is  located  from  reasserting  any  control  or  right  over 
it  so  long  as  it  remains  in  public  use  ?  There  is  no  evidence  in  the  rec- 
ord that  the  Commissioners'  Court  of  Lamar  County  ever  set  up  any 
claim  to  the  road  in  question  as  a  public  highway  or  worked  or  super- 
vised it  as  such,  and  it  is  contended  that  in  such  case  ten  years  is  not 
the  period  of  prescription,  but  that  if  a  prescriptive  right  can  be 
acquired  in  a  highway  by  the  public  by  a  mere  user,  twenty  years  is 
the  period.  If  the  precise  question  has  been  decided  in  this  State  we 
are  not  aware  of  it,  and  in  our  research  have  failed  to  find  the  decision. 
In  the  case  of  Click  v.  Lamar  County,  79  Texas,  121,  there  was  evidence 
that  the  Commissioners'  Court  had  appointed  a  jury  of  view  to  lay  out 
and  mark  the  road  involved  in  that  suit,  and  that  the  road  had  been 
laid  out.  That  was  a  suit  by  the  owner  against  the  county  for  damages 
for  the  appropriation  of  the  land.  The  evidence  also  showed  that  the 
road  had  been  worked  by  the  county  and  used  by  the  public  continu- 
ously for  twelve  or  fifteen  years,  and  upon  the  facts  the  trial  court  held 
that  the  plaintiff  was  barred  by  prescription  from  recovering  damages. 
Upon  appeal  the  judgment  was  affirmed  by  our  Supreme  Court,  with  the 
statement,  without  discussion,  "that  the  evidence  abundantly  sustained 
the  findings  of  fact,  and  that  the  facts  found  sustained  the  court's  con- 
clusion of  law."  We  think  the  case  of  Click  v.  Lamar  County,  supra,  and 
the  case  at  bar,  insofar  as  the  question  under  consideration  is  concerned, 
are  not  distinguishable  on  principle.  The  public's  right  of  prescription 
to  a  highway  is  not  dependent  upon  the  recognition  of  that  right  by  the 
municipal  authorities  of  the  county,  but  is  acquired  by  adverse  use  for 
the  time  and  in  the  manner  prescribed  by  the  rules  of  law  to  which 
we  have  adverted.  Acts  done  by  the  municipal  authorities  of  the 
county  in  recognition  of  the  road  in  question  as  a  public  highway  would 
doubtless  be  facts  or  circumstances  evidencing  the  acceptance  of  it  under 
appellee's  theory  of  dedication,  but  the  absence  of  such  acts  would  not 
prevent  the  acquisition  of  the  right  on  the  part  of  the  public  to  use 
the  road  by  prescription.  Public  use  in  the  manner  stated  and  for 
the  necessary  period  of  prescription  establishes  the  public  right  as  firmly 
as  if  it  had  been  created  by  an  express  grant.  Furthermore,  a  suit  to 
establish  a  right  to  use  a  way,  claimed  by  prescription,  is  in  the  nature 
of  or  analogous  to  a  suit  to  recover  land,  based  upon  a  title  acquired  by 
adverse  possession  under  our  statutes  of  limitation,  although  the  inter- 
est which  may  be  acquired  by  prescription  is  only  an  easement  and  not 
an  estate  in  fee,  and  where  the  prescriptive  period,  as  in  this  State,  is 
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not  fixed  by  statute,  we  conclude  the  longest  period  of  limitation  in 
actions  for  land,  which  is  ten  years,  will  by  analogy  apply.  Hence,  we 
hold  that  ten  years  is  the  period  of  prescription  in  this  State,  and  the 
court  correctly  so  charged. 

6.  It  is  insisted  that  the  following  subdivision  of  the  court^s  charge 
is  erroneous:  "But  if  you  believe  from  the  evidence  that  the  said  road 
was  only  used  by  permission,  leave,  license  or  indulgence  of  the  defend- 
ant and  those  under  whom  he  claims,  it  matters  not  for  how  long  a  time 
or  if  the  use  can,  in  view  of  all  the  evidence,  be  placed  upon  any  other 
footing  than  a  claim  of  a  right  to  use  said  road  as  a  public  highway  by 
the  plaintiffs  and  the  public,  it  would  repel  any  presumption  of  a  grant, 
and  will  be  what  is  called  a  precarious  use,  and  you  will  in  that  event 
find  for  the  defendant/*  The  errors  suggested  in  this  charge  are  (1) 
that  it  tells  the  jury  in  effect  that  they  must  believe  the  road  was  used 
by  permission  of  both  the  appellant  and  those  under  whom  he  claims, 
when  as  a  matter  of  law  the  prescriptive  right  of  the  public  or  of  the 
plaintiff  would  have  been  defeated  if  the  road  had  been  used  by  the 
permission  of  either  the  appellant  or  those  under  whom  he  claims; 
(2)  that  it  in  effect  tells  the  jury  to  find  for  appellant  only  in  the 
event  they  can,  in  view  of  all  the  evidence,  place  the  use  of  the  road 
by  appellees  and  the  public  upon  some  other  footing  than  a  claim  of  a 
right  to  use  it  as  a  public  highway,  without  telling  them  how  long  such 
a  claim  must  have  been  asserted  by  the  appellees  or  the  public,  and 
that  it  must  have  been  hostile  to  appellant's  right  to  close  said  road. 

If  the  permissive  use  of  the  road  was  an  issue  in  the  case  by  direct 
testimony,  or  necessarily  arose  from  all  the  facts  and  circumstances 
of  the  case,  the  first  ground  of  objection  to  the  charge  was  well  taken. 
That  such  an  issue  was  recognized  by  appellees  is  manifest  by  a  special 
charge  given  at  their  request  upon  the  same  subject.  The  undisputed 
testimony  shows  that  appellant  had  owned  the  land  over  which  the 
road  ran  for  only  about  nine  years.  A  prescriptive  right  in  the  public 
to  use  the  road  could  not  be  created  within  that  period  of  time,  and 
such  time  would  have  to  be  tacked  on  to  some  portion  of  the  time  during 
which  appellant^s  grantors  owned  the  land  in  order  to  complete  the  pre- 
scriptive period  of  ten  years.  Nor  are  we  prepared  to  say,  in  view  of 
the  facts  of  this  case,  that  this  paragraph  of  the  charge  is  entirely  free 
from  the  criticism  made  of  it  in  the  second  specification  of  error  u^med, 
and  suggest  that  the  same  be  so  framed  upon  another  trial  as  to  meet 
and  obviate  the  objection  urged.  This  was  the  only  paragraph  of  the 
courts  charge  wherein  appellant's  defense  was  attempted  to  be  affirma- 
tively presented ;  and  at  the  request  of  appellees  the  jury  was  instructed, 
upon  the  same  subject,  as  follows:  "If  you  believe  from  the  evidence 
that  the  plaintiffs  and  those  under  whom  they  claim  and  the  public 
generally  have  used  the  road  in  controversy  adversely  and  under  a 
claim  of  right,  at  will,  without  any  objection  from  the  defendant  and 
those  under  whom  he  claims,  for  as  much  as  ten  years  continuously 
next  before  the  institution  of  this  suit,  then  I  charge  you  that  the  bur- 
den of  proof  is  on  the  defendant  to  show  from  the  evidence  that  said 
road  during  such  time  was  used  only  by  permission,  leave,  license  or 
indulgence  of  the  defendant  and  those  under  whom  he  claims,  and  unless 
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you  believe  from  the  evidence  that  the  defendant  has  established  the 
same  by  a  preponderance  of  the  evidence  you  will  find  for  the  plaintiff." 
This  special  charge  was  also  erroneous  in  that  it  placed  upon  appellant 
the  burden  of  establishing  by  a  preponderance  of  the  evidence  that  the 
roadway  was  used  by  the  permission,  leave  or  license  of  both  himself  and 
those  under  whom  he  claimed  in  order  to  defeat  the  appellees'  right  of 
recovery.  If  such  permission  was  shown  on  the  part  of  either  himsdf 
or  those  under  whom  he  claimed,  a  verdict  should  have  been  rendered  in 
his  favor.  The  use  of  property  by  the  permission  of  the  owner  is  a 
recognition  of  such  owner's  superior  right  of  control  over  it,  and  proof 
thereof  in  a  case  like  this  would  rebut  and  defeat  the  claim  of  adverse 
use.  This  special  charge  was  also  erroneous  in  view  of  the  special  charge 
asked  by  appellant,  to  which  reference  has  already  been  made  in  this 
opinion,  in  failing  to  define  the  term  ^^adversely.'*  Again,  appellant's 
contention  that  the  assertion  of  the  right  on  his  part  to  control  and 
close  the  road  by  attempting  to  fence  it,  and  not  the  institution  of  this 
suit,  is  the  act  that  would  interrupt  the  running  of  limitation  or  pre- 
scription, is  correct;  but  it  is  believed  that  the  facts  and  circumstances 
show  that  the  attempt  to  fence  the  road  and  the  institution  of  the  suit 
were  so  nearly  contemporaneous  that  the  error  in  the  charge  in  that 
particular  would  probably  not  authorize  a  reversal  of  the  case.  Such 
error,  however,  should  not  occur  on  another  trial. 

7.  The  special  charge  refused  and  made  the  basis  of  appellant's 
seventh  assignment  of  error,  as  heretofore  stated,  placed  the  period  of 
prescription  at  twenty  years.  The  period  of  time  necessary  to  mature 
a  prescriptive  right  was  discussed  under  appellant's  fourth  assignment 
of  error,  with  the  conclusion  reached  that  ten  years  is  the  period  in  this 

.  State,  and  hence  it  follows  that  this  assignment  must  be  overruled. 

8.  Appellant's  tenth  assignment  of  error  complains  of  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict.  A  proposition  advanced 
under  this  assignment  is,  that  before  appellees  could  recover  on  the 
theory  of  prescription,  the  burden  of  proof  was  upon  them  to  show 
affirmatively  that  appellant  and  those  under  whom  he  claimed  were 
not  under  legal  disability  during  the  prescriptive  period  to  resist  the 
use  by  the  public  of  the  road  in  question ;  that  such  fact  was  not  estab- 
lished, and  verdict  should  have  been  rendered  for  appellant.  There  was 
no  evidence  introduced  on  the  subject.  The  case  of  City  of  Austin  v. 
Hall,  93  Texas,  595,  was  a  suit  in  which  the  appellee  sought  to  recover 
damages  against  the  city,  alleged  to  have  been  sustained  by  her  as  the 
owner  of  a  tract  of  land  with  improvements  constituting  her  homestead 
and  located  west  of  the  Colorado  River,  near  the  city  of  Austin.  Her 
right  to  recover  was  based  upon  the  theory  that  the  construction  by 
the  city  of  a  certain  dam  across  the  Colorado  River  destroyed  a  certain 
roadway  leading  from  her  land  to  the  city,  etc.,  which  had  become  a 
public  road  by  prescription.  The  owners  of  the  land  across  which  the 
road  ran  were  not  parties  to  the  suit.  The  Court  of  Civil  Appeals  for 
the  Third  District  certified  to  the  Supreme  Court  of  Texas  in  that  case 
the  following  question:  "In  order  for  the  plaintiffs  to  establish  a  pre^ 
scriptive  right  to  the  road  was  it  necessary  to  show  that  during  the  pre- 
scriptive period  the  servient  estates,  the  various  tracts  of  land  against 
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which  the  prescriptive  right  is  claimed,  were  owned  by  persons  free 
from  legal  disability  and  against  whom  limitation  or  prescriptive  right 
could  be  acquired  by  adverse  use/'  This  question  was  answered  in  the 
aflBrmative;  the  court  observing,  however,  "We  do  not  intend  to  decide 
what  would  be  the  rule  if  a  prescriptive  right  were  claimed  as  against 
the  defendant  in  the  suit  or  some  person  whose  title  he  asserts/'  What 
the  court's  holding  would  have  been  upon  this  latter  question  we 
are  not  advised  by  any  intimation  in  the  opinion.  It  was  expressly 
stated,  however,  that  "a  right  by  prescription  rests  upon  the  presumption 
that  the  owner  of  the  land  has  granted  the  easement  and  the  grant  has 
been  lost!''  Now  all  the  cases  hold  and  concur  in  the  doctrine,  that  in 
order  to  acquire  an  easement  by  prescription  there  must  be  an  adverse 
enjoyment  of  the  roadway  under  a  claim  of  right  against  the  owner  of 
the  land  during  the  whole  time  required  to  mature  the  claim.  This 
being  true,  it  necessarily  follows,  it  seems  to  us,  that  no  grant  can 
be  presumed  from  an  adverse  use  of  an  easement  in  the  land  of  another, 
when  the  owner  of  the  land  was,  during  the  time  of  such  adverse  use, 
incapable  of  making  a  grant.  Mr.  Washburn,  in  his  work  on  real 
property,  6th  ed.,  sees.  1253,  1254,  says:  "The  inference  of  a  grant, 
if  raised  at  all,  is  derived  from  a  claim  on  the  one  side  and  a  yielding  on 
the  other,  of  that  which  can  properly  be  created  only  by  grant.  .  .  . 
To  constitute  such  an  adverse  enjoyment  as  will  give  a  party  an  ease- 
ment in  another's  land,  it  must  be  had  while  there  is  someone  to 
whom  such  use  is  adverse.  It  must  moreover  be  open  and  such  as  the 
owner  is  presumed  to  be  cognizant  of.  If  stealthily  done  it  would  not 
give  a  right."  Again,  he  says :  "Prescriptive  user  raising  the  presump- 
tion of  a  grant,  there  must  be  someone  against  whom  the  presumption 
can  run,  there  must  be  someone  against  whom  the  use  is  adverse,  and 
who  is  capable  of  making  a  grant.  Thus,  the  presumption  will  not  arise 
against  one  who  was  at  the  time  of  the  commencement  of  the  use  an 
infant  or  a  feme  covert;  nor  against  an  insane  person;  nor  against  a 
ward  whose  lands  are  held  by  a  guardian.  But  a  disability  arising 
after  the  use  had  become  adverse  does  not  suspend  the  acquisition  of 
the  right  or  extend  the  time  necessary  to  acquire  it." 

Our  conclusion  is  that  the  burden  of  proof  is  upon  him  who  asserts 
a  right  of  way  over  another's  land  by  prescription  to  establish  that  the 
owners  thereof  were  free  from  legal  disability  and  persons  against  whom 
a  prescriptive  right  could  be  acquired  by  adverse  use.  And  in  addition 
to  the  quotation  from  Mr.  Washburn^s  work  on  Real  Property,  we  cite 
in  support  of  this  conclusion,  Saunders  v.  Simpson,  37  S.  W.  Rep.,  165; 
Reimer  v.  Stuber,  20  Pa.  St.,  458;  Woodworth  v.  Rajmond,  51  Conn.,- 
70;  Edson  v.  Mumsell,  10  Allen  (Mass.),  557;  Wash,  on  Real  Property, 
6th  ed.,  sec.  1252.  The  appellant  is  not  estopped  to  raise  the  question 
on  this  appeal  because  he  objected  to  the  testimony  when  offered.  His 
objection  was  based  on  the  proposition  that  the  testimony  was  not  of- 
fered in  chief,  and  was  not  in  rebuttal.  He  did  not  claim  that  it  was 
not  competent  or  not  necessary  proof.  That  the  court  ruled,  in  passing 
upon  the  objection,  that  the  testimony  was  immaterial,  would  not  pre- 
clude appellant  from  urging  by  proper  assignment  the  absence  of  such 
proof  as  a  ground  of  reversal. 
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For  the  errora  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


William  Carlyle  &  Co.  v.  J.  W.  Pruett  et  al. 

Decided  December  5^   1904. 

1.— Title  to  Land— Limitation. 

Facts  held  not  to  show  title  under  the  three  and  five  years  statutes  of 
limitation,  where  the  claimant  had  no  title  or  color  of  title  from  the  sovereigntj 
of  the  Boii  and  held  under  an  intermediate  grantor  who  claimed  by  virtue  of  a 
sale  under  a  purported  power  of  attorney  executed  eight  years  after  the 
death  of  the  person  alleged  to  have  given  it. 

2.— Limitation— Holding  by  Tenant. 

A  written  obligation  by  one  claiming  a  certain  tract  of  land,  stipulating 
that  in  consideration  of  a  holding  for  him  by  a  tenant  for  five  years  the  tenant 
should  become  the  owner  of  twenty-five  acres  thereof  actually  occupied  by  him, 
and  binding  himself  to  give  a  deed  to  the  same,  passed  title  to  such  portion 
to  the  tenant  on  completion  of  such  five  years*  occupancy,  although  no  deed 
was  ever  executed  or  demand  therefor  made,  and  the  further  possession  of  the 
tenant  was  for  himself  and  could  not  inure  to  the  benefit  of  the  alleged  owner 
so  as  to  give  him  title  to  the  entire  tract  under  the  ten  years  statute  of  limita- 
tion as  against  one  claiming  by  direct  chain  of  title  from  the  sovereignty  of 
the  soil. 

3.— Landlord  and  Tenant— Possession— Actual  and  ConstruotiYe. 

Although  the  tenant  considered  himself,  so  long  as  he  remained  on  the  land, 
the  tenant  of  the  owner  as  to  all  the  tract  except  the  twenty-five  acres,  he 
had  no  actual  possession  of  any  of  the  land  of  his  landlord  after  the  expiration 
of  the  five  years,  and  therefore,  could  have  no  constructive  possession. 

Appeal  from  the  District  Court  of  Polk.  Tried  below  before  Hon. 
L.  B.  Hightower. 

Thomas  B.  Oreenwood  and  James  E.  Hill,  Jr.,  for  appellant. — Con- 
structive possession  is  dependent  on  actual  possession,  and  from  the  time 
Jesse  G.  Gilbert  begun  to  hold  all  the  enclosed  or  improved  land  in  his 
own  right,  as  vendee  under  written  contracts,  those  under  whom  appel- 
lees claim  had  no  actual  possession,  by  tenant  or  otherwise,  and  hence 
could  have  no  constructive  possession,  and  yet,  this  period  of  time,  dur- 
ing which  the  proof  shows  absolutely  no  actual  or  constructive  posses- 
sion of  any  part  of  the  land,  available  to  appellees,  must  be  included  to 
make  out  the  ten  years,  required  by  the  statute.  Vardeman  v.  Lawson, 
17  Texas,  15-17;  Neyland  v.  Ward,  54  S.  W.  Eep.,  604,  605,  93  Texas, 
736;  Hemming  v.  Zimmerschitte,  4  Texas,  165;  Catlin  v.  Bennatt,  47 
Texas,  165 ;  Cunningham  v.  Frandtzen,  26  Texas,  38,  39. 

J.  C.  Feagin  and  Hutcheson,  Campbell  &  Hutcheson,  for  appellees. — 
1.  Where  a  party  goes  into  possession  as  a  tenant  for  his  landlord  that 
relation  continues  until  expressly  dissolved  and  terminated  by  mutual 
consent  of  the  parties.     Mattfeld  v.  Huntington,  43  S.  W.,  Bep.,  54. 

The  tenant  can  not,  by  repudiating  the  landlord's  title,  dissolve  the 
relationship  of  landlord  and  tenant,  but  must  surrender  possession  to 


1904.]  Carlyle  &  Co.  V.  Prdett.  385 

accomplish  this.  Bruce  v.  Bichardson,  64  S.  W.  Bep.,  786 ;  Juneman  v. 
Franklin,  3  S.  W.  Bep.,  562,  67  Texas,  411;  Mattfeld  v.  Huntington, 
43  S.  W.,  53,  56  S.  W.  Bep.,  361. 

The  actual  possession  of  any  portion  of  a  tract  of  land  by  a  tenant  is 
in  law  the  possession  of  the  whole  tract;  size  of  enclosure  immaterial. 
Puryear  v.  Piniery,  40  S.  W.  Bep.,  460;  Boles  v.  Brice,  66  Texas,  724. 

If  Gilbert's  possession  of  any  portion  of  the  Garcia  tract  was  not 
for  and  in  subordination  of  Pishert  title,  it  was  in  the  assertion  of  his 
own  right  as  one  of  the  joint  owners  of  the  whole  tract,  and  the  as- 
sertion of  title  and  possession  of  the  land  in  himself  inured  to  the 
benefit  of  his  coowner,  Pisher,  and  his  possession  inures  to  Pisher's 
benefit,  and  is  notice  of  his  title.  Bamirez  v.  Smith,  69  S.  W.  Bep., 
260;  Watkins  v.  Edwards,  23  Texas,  443;  Hawley  v.  Bullock,  29  Texas, 
224;  Mullen  v.  Wimberly,  60  Texas,  466;  Mainwaring  v.  Templeman, 
21  Texas,  206;  La  Bou  v.  Gaunt,  62  Texas,  482. 

The  possession  of  one  cotenant  is  the  possession  of  all  he  holds  in  trust 
for  balance.    Phillips  v.  Plynn,  83  Texas,  683. 

PLEASANTS,  Associate  Justice. — ^This  is  an  action  of  trespass  to 
try  title  to  a  tract  of  738  acres  of  land,  a  part  of  the  M.  Garcia  one-third 
league  in  Polk  County.  The  suit  was  brought  by  William  Carlyle 
and  George  W.  Pennell,  composing  the  firm  of  William  Carlyle  &  Co., 
against  J.  W.  Pruett,  B.  E.  Pruett,  Archibald  McDonald  and  W.  D. 
Cleveland.  The  defendants  Pruett  disclaimed  title.  McDonald  dis- 
claimed title  to  25  acres  of  the  land  described  in  his  answer  as  ^'a 
certain  25-acre  tract  formerly  owned  by  Jesse  G.  Gilbert.''  As  to  the 
remainder  of  the  738  acres  he  pleaded  not  guilty  and  limitation  of  three, 
five  and  ten  years,  and  by  plea  in  reconvention  set  up  title  to  the  land 
by  limitation  and  prayed  for  judgment  therefor  against  plaintiff.  The 
defendant  Cleveland,  who  was  the  vendor  of  McDonald,  adopted  the 
answer  of  the  latter. 

By  supplemental  petition  plaintiffs  pleaded  not  guilty  in  answer  to 
the  plea  in  reconvention  and  by  special  plea  in  avoidance  of  the  de- 
fendants' claim  of  title  by  limitation  of  three  and  five  years  averred  that 
the  deed  under  which  defendants  claimed  was  executed  under  a  forged 
power  of  attorney. 

The  trial  in  the  court  below  was  without  a  jury  and  resulted  in  a 
judgment  in  favor  of  McDonald  for  all  the  land  except  the  25  acres 
to  which  he  had  disclaimed  title. 

The  evidence  shows  and  the  trial  court  found  that  appellants  have  a 
regular  chain  of  title  to  the  land  from  the  sovereignty  of  the  soil. 

The  chain  of  title  under  which  appellee  McDonald  claimed  is  as  fol- 
lows : 

'^1.  A  conveyance  from  M.  Menard  to  John  Clements  of  Jefferson 
County,  Texas,  to  738  acres  of  the  M.  Garcia  survey,  of  date  June  20, 
1863. 

"2.  A  purported  power  of  attorney  from  John  Clements  to  M.  D. 
Ford,  of  date  January  22,  1887. 

"3.  A  conveyance  from  John  Clements  by  M.  D.  Ford,  as  attorney 
Vol.  XXXVII.  CivU— 26. 
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in  fact,  to  Sarah  J.  Ford,  of  the  north  half  of  the  M.  Garcia  one-third 
league.  This  conveyance  recites  a  consideration  of  $250  cash  and  valu- 
able services  rendered  and  expenses  incurred  in  behalf  of  Clements. 

"4.  A  conveyance  by  M.  D.  Ford  and  Sarah  J.  Ford,  his  wife,  to 
C.  N.  Fisher,  to  the  north  half  of  the  M.  Garcia  survey,  dated  July  25, 
1887,  and  recorded  in  Polk  County  on  October  18,  1887. 

"6.  A  conveyance  from  C.  N.  Fisher  and  wife  to  appellee  W.  D. 
Cleveland,  of  date  November  29,  1899,  of  the  north  half  of  the  (Jarcia 
survey  'save  and  except  25  acres  sold  to  Jesse  Gilbert' 

**6.  A  conveyance  from  appellee  W.  D.  Cleveland  to  appellee  Archi- 
bald McDonald,  of  date  December  31,  1900,  of  the  738  acres  of  land 
sued  for,  *save  and  except  25  acres  belonging  to  Jesse  Gilbert,  together 
with  all  improvements  thereon.' '' 

It  was  shown  by  uncontradicted  evidence  that  no  taxes  were  paid  on 
the  land  adjudged  to  appellee  McDonald  during  the  period  of  any  actual 
possession. 

There  was  no  evidence  of  any  title  or  color  of  title  in  Menard  from 
or  under  the  original  grantee.  It  was  shown  by  uncontradicted  evi- 
dence that  John  Clements  died  at  least  eight  years  prior  to  the  date 
of  the  purported  power  of  attorney  from  him  to  M.  D.  Ford. 

Under  these  facts  McDonald  acquired  no  title  under  the  three  or 
five  years  statute  of  limitation.  The  evidence  upon  the  issue  of  limita^ 
tion  of  ten  years  upon  which  the  trial  judge  adjudged  the  title  to  the 
land  to  be  in  McDonald  is  as  follows : 

In  the  spring  or  summer  of  1887  one  Jesse  G.  Gilbert  went  upon 
the  738  acres  of  land  sued  for  and  built  a  house  and  made  a  small  clear- 
ing. This  was  under  an  agreement  with  M.  D.  Ford  whereby  Ford 
was  to  convey  Gilbert  25  acres  in  consideration  of  Gilbert's  protecting 
Ford's  interest  for  a  period  of  five  years.  A  few  days  prior  to  July  25, 
1887,  the  date  of  the  deed  from  Ford  and  wife  to  C.  N.  Fisher,  the 
latter  went  upon  the  land,  and  after  inspecting  it  and  agreeing  to  pur- 
chase it  made  a  similar  agreement  with  Gilbert,  which  was  in  writing 
and  as  follows: 

"Whereas,  I  have  received  from  M.  D.  Ford  and  Sarah  J.  Ford  a 
general  warranty  deed  to  the  north  half  of  the  Macino  Garcia  one-third 
league  grant  in  Polk  County,  and  whereas  it  was  well  understood  and 
agreed  before  and  at  execution  of  said  deed  that  said  Ford  had  obligated 
himself  to  one  Jesse  Gilbert,  who  now  lives  on  the  land,  that  he  would 
make  to  said  Gilbert  a  bond  for  title  to  25  acres,  surrounding  and  in- 
cluding his  house  and  improvements. 

"Now  be  it  known  that  I  hereby  obligate  myself  to  make  to  said 
Gilbert  on  demand  my  bond  for  title  to  said  25,  .  .  .  conditioned 
as  agreed  to  make  him  a  deed  to  the  same  after  three  years,  he  pro- 
tecting the  timber  for  me  on  said  tract  in  the  meantime  from  tres- 
pass and  waste  by  others.    July  25,  1887.    Chas.  N.  Fisher." 

Afterwards  on  December  17,  1890,  Jesse  G.  Gilbert  executed  the 
following  acknowledgment  of  tenancy  to  C.  N.  Fisher,  to  wit: 

"State  of  Texas,  Polk  County.  Be  it  known  that  whereas  hereto- 
fore on  the  27th  day  of  May,  1887,  the  undersigned,  a  citizen  of  said 
county,  by  written  contract  and  acknowledgment  with  them,  rented  and 
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leased  from  S.  J.  Ford  and  William  L.  Ford,  both  of  the  same  county, 
the  following  real  estate  situated  in  Polk  County  aforesaid,  the  same 
being  the  P.  M.  Maxwell  640-aere  grant  and  part  of  the  M.  Garcia  one- 
third  league  survey  and  adjoining  the  Maxwell  survey,  which  land 
rented  and  leased  by  me  as  aforesaid  is  bounded  and  lies  as  follows  (here 
are  inserted  the  field  notes),  embracing  and  containing  within  afore- 
said boundaries  1396  acres,  leased  by  me  as  aforesaid  of  said  parties, 
and  on  which  I  then  resided  and  occupied  and  held  possession  of,  for 
said  parties,  leasing  the  same  from  them,  for  the  space  and  term  of 
five  years,  the  said  parties  obligating  themselves  there  and  then  to  make 
and  deliver  to  me  or  my  heirs  at  the  expiration  thereof  a  good  and 
sufficient  deed  to  twenty-five  acres  thereof  in  a  square  shape  so  as  to 
include  my  improvements  on  same.  And  whereas  the  parties  have  sold 
and  delivered  said  land  to  Chas.  N.  Fisher,  he  being  subrogated  thereby 
to  all  their  rights,  privileges  and  prerogatives,  connected  or  attached 
thereto,  as  well  as  their  aforesaid  obligation. 

"Now  be  it  known  that  I,  the  aforesaid  Jesse  G.  Gilbert,  do  hereby 
and  herein  acknowledge  myself  a  tenant  on  said  land,  for  him  and 
his  said  vendees  and  as  his  and  their  property  from  the  time  of  said 
sale  and  conveyance  by  said  parties,  of  same  to  him,  it  being  understood 
at  the  time  of  said  sale  that  said  lease  of  five  years  continue  as  from 
said  Fisher.  And  I  hereby  acknowledge  his  title  to  said  land  and  do 
faithfully  promise  and  agree  to  peaceably  surrender  same  to  him  on 
expiration  of  said  lease  and  in  the  meantime  to  protect  same  for  said 
Fisher  from  waste  or  trespass.  It  being  understood  that  said  Fisher, 
his  heirs  or  legal  representatives  shall  make  and  deliver  to  the  under- 
signed a  good  and  sufficient  title  to  25  acres  thereof  as  was  agreed  in 
the  original  lease,  which  he  confirmed,  ratified  and  adopted  at  the  time 
he  purchased  said  land.  Witness  my  hand  this  17th  Dec,  1890.  J.  G. 
Gilbert." 

On  January  2,  1891,  Chas.  N.  Fisher  executed  to  Jesse  G.  Gilbert 
the  following  written  obligation : 

**State  of  Texas,  Polk  County.  Be  it  known  that  I,  Chas.  N.  Fisher, 
of  Liberty  County,  Texas,  in  consideration  of  the  sum  of  one  dollar 
to  me  in  hand  paid  by  J.  G.  Gilbert  of  Polk  County,  Texas,  the  receipt 
of  which  is  hereby  acknowledged  as  well  as  in  consideration  of  promise, 
agreement  and  undertaking  on  the  part  of  said  J.  G.  Gilbert  to  hold  for 
said  Fisher  as  his  tenant  and  as  his  property,  and  to  protect  from  tres- 
pass and  waste  the  north  half  of  the  Macimo  Garcia  one-tliird  league  sur- 
vey and  also  the  P.  M.  Maxwell  640-acre  tract  or  grant,  both  situated  in 
said  Polk  County,  which  said  land  said  Gilbert  by  written  contract  has 
leased  until  the  expiration  of  five  years  from  the  27th  of  May,  1887, 
since  which  date  said  Gilbert  has  been  tenant  of  the  owner  of  said  land, 
viz.,  said  Fisher  and  his  immediate  vendor. 

*'Now  in  consideration  of  the  premises  said  Fisher  hereby  obligates 
himself  to  make  to  said  Gilbert,  his  heirs,  or  assigns,  a  warranty  title 
to  25  acres  off  of  said  north  half  of  said  M.  Garcia  grant,  to  be  run, 
located  and  surveyed  so  that  it  lies  in  a  square  of  25  acres,  to  include 
in  its  boundaries  the  house  and  improvements  put  up  and  made  thereon 
by  said  Gilbert  and  now  occupied  by  him  as  homestead,  obligating  him- 
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self  herein  to  make  said  title  at  the  expiration  of  term  of  said  lease, 
and  when  same  may  be  demanded  of  him  by  said  Gilbert,  his  heirs  or 
assigns,  without  further  conditions  or  expense. 

"In  testimony  of  which  witness  my  hand  and  signature  on  this  the 
2d  day  of  January,  1891.     Chas.  N.  Fisher.'' 

Several  witnesses  testified  for  the  defendant  to  the  effect  that  they 
were  well  acquainted  with  Gilbert  and  lived  near  him  during  the  time 
that  he  was  on  the  Garcia  land,  and  that  he  always  claimed  to  be  hold- 
ing the  land  for  Fisher.  He  left  the  place  about  October,  1898.  No 
demand  or  request  was  made  by  him  for  a  deed  xmtil  after  he  left  the 
land,  and  no  deed  was  ever  made  to  him. 

The  undisputed  evidence  shows  that  he  never  had  more  than  five 
acres  of  the  land  inclosed  and  that  all  of  his  improvements  were  upon  the 
five  acres.  For  many  years  before  he  left  the  land  he  claimed  to  own 
26  acres  including  the  five  acres  upon  which  his  improvements  were  situ- 
ated. He  rendered  this  25  acres  for  taxes  in  his  own  name  and  paid 
the  taxes  thereon  continuously  from  1890  to  1899. 

In  1893  Fisher  executed  a  deed  of  trust  on  the  738  acres,  less  25 
acres  previously  sold  to  Jesse  Gilbert.  In  another  deed  of  trust  executed 
by  Fisher  in  1888  upon  the  738  acres  the  Gilbert  26  acres  is  expressly 
reserved. 

C.  N.  Fisher  testified:  "Before  I  bought  the  land  I  went  with 
Ford  to  look  at  it,  and  I  rode  aroimd  it;  I  found  Jesse  Gilbert  there, 
and  his  improvements  looked  like  he  had  just  put  them  on  the  land ;  he 
had  a  house,  but  it  had  no  chimney;  looked  like  it  had  been  there  just 
about  a  month ;  after  I  had  gone  around  the  land  and  looked  at  it  and 
agreed  to  take  it,  Gilbert  then  agreed  to  hold  the  land  for  me  as  my  ten- 
ant, as  he  was  doing  for  Ford.  Gilbert  made  arrangements  then  and 
there  that  he  would  occupy  the  land  and  look  after  it  for  me,  and  he 
did  so  about  October,  1898 ;  he  never  notified  me  that  he  was  [not]  hold- 
ing the  land  for  me  at  any  time,  but  on  the  contrary  he  wrote  me  letters 
occasionally,  some  as  late  as  1898,  and  the  nature  of  the  letters  was 
that  he  was  still  there,  and  he  hoped  that  when  I  made  a  deed  it 
would  include  his  improvements.  It  was  my  understanding  that  Gilbert 
was  occupying  the  land  for  me  from  the  25th  day  of  July,  1887,  until 
the  19th  of  November,  1899,  as  my  tenant.  .  .  .  All  the  time  he 
was  there  he  was  my  tenant  under  that  contract.  Mr.  Garvey  surveyed 
ihe  26  acres  for  Gilbert  in  1898.  I  never  changed  my  relation  with 
Gilbert  from  the  time  he  went  on  the  land  until  he  left  the  land  in 
1899  at  all,  and  I  am  positive  I  made  no  deed  to  him  in  1899,  or  any 
other  time.  Up  to  the  time  I  sold  this  land  to  Cleveland  I  have  had  no 
notice  from  Gilbert  or  anyone  else  [that  his  holding  was]  other  than  as 
my  tenant.^* 

Just  before  Gilbert  left  the  place  he. had  the  26  acres  claimed  by  him, 
which  inchided  the  five  acres  upon  which  his  improvements  were  sit- 
uated, surveyed  and  gave  the  field  notes  and  his  contract  under  Fisher 
to  Mr.  J.  Holshoussen.  The  latter  testifies  that  these  papers  were  given 
him  by  Gilbert  to  enable  him  to  get  a  deed  from  Fisher  for  the  land. 
As  before  stated  no  deed  to  Gilbert  was  ever'  made  by  Fisher  or  his 
vendees. 
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We  think  this  evidence  fails  to  sustain  appellees'  contention  that 
Fisher  acquired  title  to  the  land  under  the  ten  years  statute  of  limita- 
tions. The  written  contract  under  which  Gilbert  took  possession  of  the 
land  as  Fisher's  tenant  expressly  provides  that  after  he  shall  have  re- 
mained on  the  land  for  five  years  he  shall  become  entitled  to  a  deed  to 
25  acres  including  his  improvements.  After  remaining  upon  the  land 
for  five  years  in  compliance  with  this  contract  Gilbert  became  the  owner 
of  26  acres,  including  the  five  acres  which  he  had  inclosed  and  upon 
which  he  had  placed  all  of  his  improvements.  Being  the  owner  of  the 
25  acres  he  could  not  be  holding  it  as  Fisher's  tenant.  He  was  the  les- 
see of  the  whole  738-acre  tract,  and  it  is  doubtless  true  that  as  long  as 
he  remained  upon  the  land  he  regarded  himself  as  Fisher's  tenant  as  to 
all  of  the  tract  except  the  25  acres,  but  he  had  no  actual  possession  of 
any  of  the  land  owned  by  Fisher  after  the  expiration  of  the  five  years, 
and  therefore  could  have  no  constructive  possession. 

It  is  yell  settled  that  if  Fisher  had  executed  a  deed  to  Gilbert  at  the 
expiration  of  the  five  years  for  the  26  acres  including  the  improvements, 
or  for  the  five  acres  which  Gilbert  had  inclosed,  that  thereafter  the 
possession  of  Gilbert  would  not  be  Fisher's  possession  nor  inure  to  his 
benefit.  Cunningham  v.  Frandtzen,  26  Texas,  38;  Xeill  v.  Cody,  2G 
Texas,  291;  Mosely  v.  Withie,  26  Texas,  720;  Acklin  v.  Paschal,  48 
Texas,  177 ;  Hitchler  v.  Scanlan,  83  Texas,  669. 

We  think  the  principle  announced  in  the  cases  cited  must  control  in 
the  present  case.  The  contract  under  which  Gilbert  claimed  the  25 
acres  after  it  had  been  executed  on  his  part  gave  him  a  right  or  title 
to  all  the  land  in  his  actual  possession  superior  to  that  of  Fisher.  It 
was  not  a  legal  title,  but  it  was  such  a  title  as  would  sustain  an  action 
of  trespass  to  try  title  or  defeat  such  an  action  brought  against  him  by 
Fisher.  Such  being  the  character  of  his  claim,  the  withholding  of  the 
deed  by  Fisher  or  the  failure  of  Gilbert  to  demand  a  deed  would  not 
convert  his  ownership  of  the  land  into  a  tenancy  under  Fisher.  The 
relation  of  landlord  and  tenant  between  the  parties  terminated  as  soon 
as  Gilbert's  occupancy  of  the  land  under  his  contract  ripened  into  own- 
ership. The  fact  that  the  description  of  the  25  acre  tract  contained  in 
the  contract  does  not  definitely  fix  its  boundaries  becomes  immaterial 
in  view  of  the  undisputed  evidence  showing  that  Gilbert's  improvements 
and  inclosure  did  not  cover  more  than  five  acres.  The  contract  and 
Gilbert's  occupancy  thereunder  expressly  gives  him  title  to  this  five 
acres,  and  his  actual  possession  of  the  738  acres  being  confined  to  the 
five  acres,  when  Fisher's  title  therein  passed  to  Gilbert  his  constnictive 
possession  of  the  tract  ceased. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed  and  judgment  here  rendered  in  favor  of  appellants  for  the 
land  in  controversy,  and  it  is  so  ordered. 

Reversed  and  rendered. 
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INITRXATIONAL   &   GREAT    NORTHERN    Ey.    Co.    V.    MrS.    LaCY   JaCOBS. 

Decided   December   5,    1904. 

l.—BailroadB— Collision  with  Hand  Car— Negligence— Signals. 

Where  a  section  foreman  was  killed  by  a  collision  between  a  freight  train 
and  the  hand  car  oii  which  he  was  riding,  while  the  train  was  running  at  an 
excessive  rate  of  speed,  and  the  engineer  had  failed  to  sound  the  whistle,  aa 
the  rules  required,  for  a  curve  near  which  the  collision  occurred,  there  was 
such  negligence  as  rendered  the  railroad  company  liable  for  the  death. 

2.— Same— Contributory  Negligence. 

Failure  of  the  men  on  the  hand  car,  who  knew  that  a  train  was  due  to 
pass  about  that  time,  to  keep  a  closer  lookout  and  to  send  a  flagman  ahead  at 
the  curve,  held  not  to  constitute  contributory  negligence,  since  they  had  the 
right  to  rely  upon  the  whistle  being  blown  for  the  curve  and  that  the  train 
would  not  be  running  at  a  rate  in  excess  of  that  prescribed  by  the  rules. 

8.— Sam&— Bule  Abrogated  by  Custom. 

Where  a  rule  requiring  hand  cars  to  be  protected  in  such  cases  by  flagmen 
had  for  years  been  disregarded  by  roadmasters  whose  duty  it  was  to  enforce  it, 
a  finding  that  it  had  been  abrogated  by  long  custom  was  justified. 

Appeal  from  the  District  Court  of  Cherokee.  Tried  below  before 
Hon.  Tom  C.  Davis. 

N.  A.  Stedman  and  Oould  &  Morris,  for  appellant. — ^The  defendant 
had  rales  to  govern  the  conduct  of  the  deceased  as  section  foreman,  and 
if  he  violated  a  single  one  of  these  rules,  and  such  violation  contributed 
to  cause  his  death,  the  plaintiffs  can  not  recover.  Southern  Pac.  Ey. 
V.  Ryan,  29  S.  W.  Eep.,  527. 

Wilson,  Box  &  Watlcins,  for  appellee. — Where  the  evidence  shows  that 
the  defendant  was  guilty  of  negligence  that  contributed  to  the  death  of 
deceased,  and  fails  to  show  that  the  deceased  was  guilty  of  negligence 
which  contributed  to  his  injury,  plaintiff  is  entitled  to  recover.  I.  & 
G.  N.  Ey.  Co.  V.  Gray,  65  Texas,  32;  Texas  &  P.  Ey.  Co.  v.  Smith,  114 
Fed.  Eep.,  728;  M.  K.  &  T.  Ey.  v.  Baker,  58  S.  W.  Eep.,  964;  Texas 
&  P.  Ey.  Co.  V.  Webb,  72  S.  W.  Eep.,  1044;  G.  H.  &  S.  A.  Ey.  Co.  v. 
Slinkard,  44  S.  W.  Eep.,  35. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  for  the 
purpose  of  recovering  of  the  railway  company  damages  for  negligently 
causing  the  death  of  Charles  Jacobs,  the  husband  of  plaintiff,  and  the 
father  of  her  two  minor  children  for  whom  she  sues  also  as  next  friend. 
The  deceased  was  killed  in  a  collision  between  a  hand  car  and  a  freight 
train  belonging  to  the  company,  and  the  negligence  alleged  is  excessive 
speed  of  the  train  and  failure  to  give  warning  of  its  approach. 

The  defense  was  general  denial  and  plea  of  contributory  negligence  in 
running  the  hand  car  too  fast,  in  failing  to  keep  a  reasonable  lookout 
for  approaching  trains,  and  in  failing  to  observe  a  rule  which  required 
hand  cars  to  be  flagged  under  circumstances  such  as  preceded  and  at- 
tended the  accident.    A  trial  before  the  court  without  a  jury  resulted  in 
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a  judgment  in  favor  of  plaintiflfa,  of  which  the  company  here  complains 
solely  on  the  ground  that  it  is  unsupported  by  the  evidence. 

The  accident  happened  under  the  following  circumstances :  Deceased 
was  a  section  foreman  of  defendant,  and,  in  charge  of  his  crew,  was  at 
work  on  his  section  extending  north  from  Troupe,  a  station  on  defend- 
ant's line.  It  was  the  custom  of  the  crew  to  go  to  and  from  their  work 
on  a  hand  car  provided  by  the  company  for  the  purpose.  On  the  after- 
noon of  the  accident  deceased,  with  his  section  gang,  went  on  the  hand 
car  to  a  point  called  Overton,  several  miles  north  of  the  north  end  of 
the  section,  and  there  made  some  purchases  of  whiskey  and  other  things. 
The  purpose  of  this  visit  to  Overton  is  not  shown  by  the  record, 
and  it  has  no  bearing  on  the  case  except  as  a  basis  for  the  effort  on  the 
part  of  the  defendant  to  show  that  deceased  was  under  the  influence  of 
liquor  at  the  time  of  the  accident,  and  that  is  not  insisted  on  here. 

The  gang  returned  to  the  section  and  worked  until  5  o'clock  p.  m., 
when  they  began  their  return  to  Troupe  on  their  hand  car.  They  were 
about  4%  miles  from  Troupe  when  they  started.  They  knew  that  a 
freight  train  from  the  north  was  overdue  and  that  a  freight  train  from 
the  south  was  overdue.  It  was  cloudy,  raining  a  little,  and  the  wind 
was  blowing  from  the  north.  Just  before  they  started  for  Troupe  a 
passenger  train  passed  them  going  south,  and  as  soon  as  it  passed  they 
mounted  their  hand  car  with  purpose  of  following  it  in.  It  was  the 
usual  time  for  their  return.  While  they  knew  trains  were  due  from 
each  direction,  their  chief  concern  seems  to  have  been  for  the  train 
due  from  the  north.  During  their  approach  to  the  cut  and  curve  near 
which  the  accident  happened  they  stopped  several  times  and  looked  and 
listened.  Deceased  then  changed  his  position  on  the  hand  car  so  that 
he  could  face  the  rear  and  watch  for  the  train  expected  from  that 
direction.  When  they  had  passed  the  cut  a  short  distance  in  the 
direction  of  Troupe  they  discovered  a  freight  train  approaching  them 
from  the  south  at  a  speed  variously  estimated  at  from  12  to  30  miles  per 
hour.  It  was  not  seen  until  it  was  within  about  120  feet  of  the  hand 
car.  All  the  occupants  of  the  car  jumped  and  saved  themselves  except 
deceased  and  one  other.  In  their  effort  to  stop  the  car  they  became  over- 
balanced and  were  unable  to  jump  in  time.     They  were  both  killed. 

It  was  the  rule  and  the  custom  for  the  engineer  of  this  train  tc 
whistle  for  this  cut  and  curve.  He  failed  to  do  so  in  this  instance, 
and  this  though  he  was  informed  at  Troupe  that  deceased  and  his  gang 
were  on  the  road  and  advised  to  look  out  for  them.  There  was  a  road 
crossing  near  the  curve  and  the  whistle  was  not  blown  for  it.  Had  the 
whistle  been  blown  at  either  point,  the  occupants  of  the  hand  car  would 
have  heard  it  and  saved  themselves. 

The  evidence  is  also  sufficient  to  sustain  the  finding  that  the  train 
was  running  at  an  excessive  speed,  the  limit  fixed  by  the  rules  for 
freight  trains  being  12  miles  an  hour. 

We  are  of  opinion,  therefore,  that  the  evidence  shows  negligence  on 
the  part  of  the  operatives  of  the  freight  train  in  both  these  respects. 

With  respect  to  the  issue  of  contributory  negligence  on  the  part  of 
deceased  the  facts  are  as  follows:  With  knowledge  that  a  train  was 
overdue  from  each  direction  deceased  undertook  to  follow  the  passenger 
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train  six  miles  into  Troupe  and  to  get  in  ahead  of  the  freight  then 
due  from  the  north.  After  stopping  and  listening  just  before  entering 
the  cut,  they  proceeded  at  a  speed  estimated  at  from  six  to  ten  miles 
an  hour.  Had  they  stopped  the  hand  car  and  sent  a  flagman  ahead 
through  the  cut,  or  had  they  sent  a  man  to  the  edge  of  the  cut,  the 
coming  train  could  have  been  seen.  Had  they  kept  a  continual  lookout 
in  the  direction  of  their  course  when  they  left  the  cut,  they  could  have 
seen  the  coming  train  in  ample  time  to  have  saved  themselves.  For 
this  appellant  insists  that  deceased  is  shown  as  a  matter  of  laje  to  have 
been  guilty  of  contributory  negligence. 

We  do  not  think  we  would  be  justified  in  disturbing  the  judgment 
upon  that  ground.  The  occupants  of  the  hand  car  were  charged  with 
the  duty  to  exercise  ordinary  care  under  the  circumstances  of  the  situ- 
ation. As  they  were  following  a  train  that  had  just  passed  them,  and 
had  only  six  miles  to  go,  they  might  reasonably  suppose  that  a  freight 
train  going  no  faster  than  12  miles  an  hour  would  not  have  reached  that 
point  so  soon  after  the  passing  of  the  passenger  train  at  Troupe.  They 
were  naturally  anxious  about  the  train  which  they  supposed  was  fol- 
lowing, as  they  had  no  means  of  gauging  its  nearness.  For  this  purpose 
they  stopped  and  listened  more  than  once, — ^the  last  time  so  near  the 
place  of  the  accident  that  had  the  operatives  on  the  train  which  caused 
the  accident  done  their  duty  in  sotmding  the  signals  designed  by  the 
rules  for  this  very  purpose,  the  deceased  and  his  companions  must 
have  heard.  Upon  the  performance  of  that  duty  deceased  had  the  right 
to  rely,  and  for  this  reason  it  becomes  an  element  to  be  considered  in 
determining  the  extent  of  the  care  exercised  by  deceased. 

It  is  also  contended  that  a  rule  was  shown  to  be  in  force  which  de- 
ceased violated,  and  that  but  for  this  the  accident  would  not  have 
occurred.  The  rule  is  as  follows:  "Great  watchfulness  must  be  exer- 
cised in  the  use  of  hand  cars  and  truck  cars.  Where  by  reason  of  fogs, 
sharp  curves  or  the  like,  risk  is  involved,  they  must  be  protected  by 
flagmen.  This  is  particularly  necessary  in  the  case  of  loaded  truck 
cars.'^ 

This  rule  was  promulgated  many  years  ago,  and  was  on  the  printed 
time  card  in  possession  of  deceased.  With  respect  to  this  rule  the  court 
made  two  flndings:  (1)  that  if  the  rule  was  in  force,  deceased  did  not 
violate  its  terms;  (2)  it  had  been  abrogated  by  long  custom. 

Considering  the  peculiar  wording  of  the  rule,  the  first  finding  is  not 
without  plausibility.  But  its  accuracy  need  not  be  determined  because 
we  are  unable  to  say  that  the  second  is  without  evidence  to  sustain  it 
The  rule  seems  wise  and  salutary,  but  there  is  direct  evidence  to  the 
effect  that  for  years  it  had  been  disregarded  with  the  knowledge  and 
acquiescence  of  roadmasters  whose  duty  it  was  to  enforce  it. 

The  judgment  is  not  without  evidence  to  support  it  We  therefore 
aflirm  it. 

AffifTnecL 

Writ  of  error  refused. 
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Fidelity  and  Deposit  Company  of  Maryland  v.  Theresa  Schelpkr, 

Guardian,  et  al. 

Decided  December  7,  1904. 

1.^0iiaTdlan  and  Ward— Conyersion—BuTden  of  Proof. 

In  an  action  against  a  guardian  for  conversion  to  his  own  use  of  proceeds 
from  the  sale  of  pro^»erty  belonging  to  the  estate,  the  burden  of  proof  is  upon 
the  plaintiff,  to  meet  which  it  must  be  shown  that  the  guardian  failed  to  ac- 
count to  the  County  Court  for  the  proceeds  of  such  sale;  proof  that  he  did  not 
pay  it  over  to  the  wards  is  insufficient. 

9.p-Same— Final  Settlement-Sureties. 

Where  the  settlement  of  a  guardian  shows  a  balance  due  frobi  him,  this 
fixes  no  liability  either  upon  the  guardian  or  his  sureties,  where  there  has  been 
no  final  settlement  of  his  accounts  as  guardian  and  an  order  of  the  court  hav- 
ing jurisdiction  requiring  the  guardian  to  pay  the  balance. 

8.^-Same— Liability  of  Surety. 

The  liability  of  a  surety  can  not  be  extended  by  implication  beyond  the 
precise  terms  of  his  bond. 

4L— Guardian— Surety— Conyertion—Oirtet. 

In  an  action  against  the  surety  on  a  guardian's  bond  for  conversion  by  the 
guardian  of  proceeds  from  the  sale  of  property  of  the  estate,  sums  paid  out  for 
support  and  maintenance  of  the  wards,  for  taxes  and  in  dischaige  of  a  mort- 
gage on  the  land,  and  not  credited  by  the  County  Court,  should  be  allowed  in 
offset. 

5.^-Indemnity—Contraot— Public  Policy. 

An  agreement  on  the  part  of  a  guardian  to  indemnify  the  surety  on  his 
bond  by  keeping  in  force  until  his  death  a  policy  of  insurance  on  his  life,  pay- 
able to  his  wards,  was  not  against  public  policy,  and  the  receipt  of  the  money 
by  the  wards  upon  his  death  was  a  complete  satisfaction  of  a  demand  by  them 
against  the  guardian  and  his  surety  for  a  sum  alleged  to  have  been  converted 
to  the  use  of  the  guardian.  ^ 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
Edward  Dwyer. 

Webb  &  Ooeth,  for  appellant 

Oeo.  Altgelt  and  M.  E.  Buckley,  for  appellees. 

NEILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellees  against  appellant  as  surety  of  F.  W.  Puetz,  on  his 
bond  as  guardian  of  the  estate  of  the  Jacob  minors. 

As  we  shall  reverse  the  judgment,  it  will  be  unnecessary  for  us  to  dis- 
cuss the  assignment  complaining  of  the  action  of  the  court  on  appellant's 
plea  of  abatement,  for  the  question  in  all  probability  will  not  arise  on 
another  trial.  We  will  remark,  however,  that  the  rule  in  this  State, 
as  stated  in  Townes  on  Pleading,  is,  "if  a  second  suit  is  brought  in  a 
court  deriving  its  authority  from  the  same  sovereign  as  that  in  which 
the  first  suit  is  pending,  and  a  plea  in  abatement  is  filed  because  of  thd' 
pendency  of  the  first,  the  court  will  compel  the  party  to  elect  which  suit 
he  will  proceed  with,  and  to  dismiss  and  pay  the  cost  of  the  other.'' 
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The  suit  is  to  recover  $1^250  received  by  F.  W.  Puetz  from  the  sale 
of  a  certain  tract  of  land  of  the  estate  of  the  appellees,  made  by  him 
under  an  order  of  the  County  Court  of  Bexar  County  as  guardian  of 
the  estate.  It  was  alleged  by  appellees  that  Puetz,  as  guardian  of  their 
estate,  did  not  account  to  the  County  Court  of  Bexar  County,  in  which 
the  guardianship  was  pending,  nor  to  them  for  any  of  the  money,  but 
converted  it  to  his  own  use;  and  that  therefore  appellant,  as  surety  on 
his  bond,  became  liable  to  them  for  the  payment  of  the  same. 

While  there  is  proof  that  the  guardian  never  paid  or  accounted  directly 
to  his  wards  for  the  money,  there  is  no  evidence  in  the  record  tending 
to  show  that  he  did  not  account  to  the  County  Court  for  all  of  it,  or 
that  he  converted  any  of  it  to  his  own  use. 

The  condition  of  a  guardian^s  bond  is  that  he  will  faithfully  discharge 
the  duties  of  guardian  of  the  estate  of  his  wards  according  to  law.  In 
suing  upon  the  bond  the  burden  of  proving  a  breach  of  its  condition  is 
upon  the  plaintiff,  and  it  is  not  met  by  showing  that  none  of  the  pro- 
ceeds received  by  him  from  the  sale  of  the  property  of  the  estate  ever 
came  into  the  hands  of  the  wards ;  for  non  constat  that  he  did  not  invest 
or  pay  out  under  order  of  the  court  and  satisfactorily  account  to  it 
under  the  law  for  the  entire  sum.  The  County  Court  can  only  order 
the  sale  of  a  minor's  real  estate  when  the  personal  property  thereof  and 
the  proceeds  of  previous  sales  are  insufficient  for  the  education,  mainte- 
nance of  the  ward,  or  to  pay  the  debts  against  the  estate,  Rev.  Stat.,  arts. 
2653,  2654.  This  clearly  indicates  that  the  proceeds  of  such  sales  are 
not  to  be  paid  to  the  wards,  but  should  be  paid  out  by  the  guardian  or 
his  successor  under  orders  of  the  court  for  the  purposes  only  which  au- 
thorize the  court  to  have  the  land  sold. 

By  article  2684  the  guardian  of  an  estate  is  required  to  annually 
return  to  the  court  an  account  showing  among  other  things  iihe  money 
and  property  on  hand,  etc.,  and  such  other  facts  as  may  be  necessary  to 
show  the  true  and  exact  condition  of  the  estate.  If  he  die,  his  legal 
representatives  shall  account  for,  pay  over  and  deliver  to  the  person 
legally  entitled  to  receive  the  same,  all  the  property  of  every  kind 
belonging  to  the  estate  of  the  ward  at  such  time  and  in  such  manner  as 
the  court  shall  order.  Rev.  Stat.,  art.  2700.  When  a  guardian  succeeds 
a  former  guardian  (as  did  the  appellee,  Theresa  Schelper,  upon  the 
death  of  Puetz),  he  is  required  to  account  for  all  the  estate  which  came 
into  the  hands  of  his  predecessor  and  is  entitled  to  any  order  or  remedy 
which  the  court  has  power  to  give  to  enforce  the  delivery  of  the  estate, 
and  the  liability  of  the  sureties  of  his  predecessor  is  for  so  much  as 
is  not  delivered.    Rev.  Stat.,  art.  2701. 

It  does  not  appear  from  the  evidence  that  appellee  Theresa  Schelper 
ever  sought  an  order  of  the  County  Court,  or  invoked  any  remedy  that 
court  had  power  to  give,  to  compel  the  legal  representatives  of  her  pre- 
decessor or  surety  on  his  bond  to  account  for,  pay  over  and  deliver  to  her, 
as  the  one  legally  entitled  to  receive  it,  any  of  the  money  sued  for.  It 
would  seem  that  such  remedy  as  the  County  Court  had  power  to  give 
should  have  been  sought,  or  it  should  be  shown  that  it  could  give  no  ade- 
quate remedy,  before  the  successor  of  the  deceased  guardian  would  be 
authorized  to  bring  an  independent  action  in  the  District  Court  against 
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the  surety  upon  his  bond.  However,  as  appellees'  petition  was  not  ob- 
jected to  upon  this  ground,  but  the  jurisdiction  of  the  District  Court 
conceded  and  acquiesced  in  by  it,  no  further  notice  will  be  taken  of 
the  point,  and  the  case  will  be  considered  as  one  within  the  original 
jurisdiction  of  the  District  Court. 

The  failure  of  a  guardian  or  his  legal  representatives  upon  his  death 
to  make  a  settlement  which,  for  any  cause,  is  not  proper,  or  should  not 
be  allowed  or  confirmed,  does  not  fix  a  liability  upon  either  the  guardian 
or  his  sureties.  It  ia  only  when  the  court  has  judicially  ascertained  the 
irregularity  of  the  settlement  and  the  liability  of  the  guardian,  either 
from  complete  failure  to  settle  or  because  of  an  improper  settlement, 
that  the  liability  attaches.  Ball  v.  LaClair,  17  Neb.,  39,  22  N.  W.  Rep., 
118;  Sebastian  v.  Eyan,  21  Ark.,  447;  Connelly  v.  Weatherly,  33  Ark., 
658;  O'Brien  v.  Strang,  42  Iowa,  643;  Vermilya  v.  Bunce,  61  Iowa, 
605,  16  N.  W.  Kep.,  735;  Bisbee  v.  Gleason,  21  Neb.,  634,  32  N.  W. 
Rep.,  578;  Perkins  v.  Stimmel,  116  N.  Y.,  359,  21  N.  E.  Rep.,  729. 
So  where  the  settlement  of  a  guardian  shows  a  balance  due  from  him, 
this  fixes  no  liability  where  there  has  been  no  final  settlement  of  his 
accounts  as  guardian,  and  an  order  of  the  court  having  jurisdiction  re- 
quiring the  guardian  to  pay  the  balance.  Kugler  v.  Prien,  62  Wis.,  248, 
22  N.  W.  Rep.,  396;  Sebastian  v.  Ryan,  supra;  Tutle  v.  Northrup,  44 
Ohio  St.,  178,  5  N.  E.  Rep.,  659.  And  as  no  action  can  be  maintained 
against  a  guardian  until  he  is  judicially  found  in  default  and  ordered 
to  pay,  it  follows  that  until  then  his  sureties  are  not  liable,  as  their 
liability  can  not  be  greater  than  that  of  the  principal.  Connelly  v. 
Weatherly,  33  Ark.,  658. 

It  is  a  settled  rule  of  law  that  a  surety  is  not  to  be  held  beyond  the 
terms  of  his  contract.  The  claim  against  him  is  strictissimi  juris. 
Nothing  can  be  clearer,  both  on  principle  and  authority,  than  that  the 
liability  of  a  surety  is  not  to  be  extended  by  implication  beyond  the 
precise  terms  of  the  bond.  To  the  extent  and  in  the  manner  pointed 
out  in  his  obligation  he  is  bound,  and  no  further.  He  has  the  right  to 
stand  upon  the  very  terms  of  his  contract.  Nothing  will  be  presumed 
to  extend  the  liability  as  laid  down  in  the  bond.  Tomlinson  v.  Simpson, 
33  Minn.,  443;  Gerber  v.  Ackley,  37  Wis.  43;  People  v.  Pennock,  60 
N.  Y.,  421 ;  Orian  v.  Pueblo,  8  Colo.,  293,  6  Pac.  Rep.,  931 ;  Tate  v. 
People,  40  Pac.  Rep.,  471;  McDonald  v.  People,  54  Pac.  Rep.,  863; 
McDonald  v.  Denikinger,  54  Pac.  Rep.,  863 ;  Bunce  v.  Bunce,  65  Iowa, 
106,  21  N.  W.  Rep.,  205. 

Thus  it  is  seen  it  was  incumbent  upon  appellees  to  prove  their  alle- 
gation that  Puetz  did  not  account  to  the  County  Court  in  which  the 
guardianship  was  pending  for  the  money  realized  from  the  sale  of  the 
land,  before  they  were  entitled  to  recover. 

In  considering  the  matters  plead  by  appellant  as  charges  against  the 
estate  which  its  principal  was  entitled  to  have  allowed,  it  will  be  upon 
the  hypothesis  that  such  matters  were  not  brought  before  nor  con- 
sidered by  the  County  Court  in  the  matter  of  the  guardianship  of  the 
estate,  and  that  the  District  Court  in  this  suit  acquired  jurisdiction  of 
such  matters. 

The  jurisdiction  of  the  District  Court  was  coextensive  with  all  ques- 
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tiomi  or  issues  necessary  or  proper  to  be  ascertained  upon  a  final  deter- 
mination of  the  subject  matter  of  an  issue  between  the  parties.  For  it 
is  a  principle  of  natural  justice  and  of  law,  that  a  person  who  is  pro- 
ceeded against  in  a  court  shall  have  full  and  fair  opportunity  to  make 
his  defense.  This  is  an  essential  element  of  jurisdiction.  Therefore, 
if  appellant  was  not  given  the  right  to  be  heard  on  an  issue,  which  if 
established  in  its  favor  would  lessen  its  liability,  justice  was  not  done. 
Chapman  v.  Brite,  4  Texas  Civ.  App.,  513;  Oglesby  v.  Forman,  70 
Texas,  647 ;  Reinstein  v.  Smith,  65  Texas,  247 ;  Stonebreaker  v.  Friar, 
70  Texas,  202.  As  a  surety's  liability  can  not  be  extended  beyond  the 
liability  of  its  principal,  what  ever  credits  Mr.  Puetz  as  guardian  was 
entitled  to,  of  the  estate,  can  be  shown  by  the  appellant  as  a  defense  to 
this  action.  If,  therefore,  as  alleged  by  appellant,  taxes  were  due  on 
and  chargeable  to  the  interest  of  appellees  in  the  land  at  theHime  of 
the  sale,  the  amount  due  therefor  would  necessarily  constitute  a  debt 
and  valid  claim  against  their  estate,  which  if  paid  off  by  the  guardian 
from  the  proceeds  of  the  sale  would  entitle  him  to  a  credit  to  the  amount 
paid;  imless  it  should  appear  that  the  sale  was  such  as  subjected  the 
land  in  the  hands  of  the  purchaser  to  the  payment  of  such  taxes,  and, 
as  between  the  purchaser  and  the  State,  freed  the  latter  from  responsi- 
bility therefor.  The  same  thing  may  be  said  in  regard  to  the  claim  of 
appellant  that  Puetz  paid  off  a  mortgage  of  $807.64  on  the  property  sold. 

The  presumption  must  be  that  the  land  was  sold  because  the  income 
of  the  wards'  estate  and  the  personal  property  thereof  and  the  proceeds 
of  previous  sales  were  insufficient  for  the  education  and  maintenance  of 
the  wards,  or  to  pay  the  debts  against  their  estate.  In  such  an  event, 
the  principle  that  a  guardian  is  confined  in  his  expenditures  or  payment 
of  money  to  the  clear  income  of  his  ward's  estate  can  have  no  applica- 
tion. For  the  very  order  under  which  the  sale  was  made  would  show  a 
necessity  of  resorting  to  the  corpus  of  the  estate  in  order  to  educate 
and  maintain  the  wards  or  pay  off  indebtedness  against  it.  Therefore, 
if  Puetz  as  guardian  paid  out,  as  is  claimed  by  appellant,  $410.38  for 
the  support  and  maintenance  of  his  wards,  and  was  not  credited  with 
such  payment  in  the  County  Court,  the  appellant  would  be  entitled  to 
it  in  offset,  to  that  extent,  to  appellee's  action,  provided  that  the  pay- 
ment was  made  in  good  faith  and  was  such  as  Puetz  as  guardian  of  the 
estate  would  have  been  entitled  himself  to  have  allowed  as  a  credit  on 
his  account.  And  whatever  costs  of  guardianship  that  were  actually 
paid  by  the  guardian  from  the  proceeds  of  the  sale  that  were  legiti- 
mately incurred  by  him,  whether  expended  for  revenue  stamps  or  other- 
wise, though  not  expressly  authorized  by  the  County  Court,  if  such,  as 
it  would  be  the  duty  of  that  court  to  allow,  should  have,  in  this  action, 
been  considered  and  taken  as  a  defense  pro  tanto  of  Puetz's  surety. 
Woemer  on  Guard.,  sec.  45.  Chapman  v.  Brite,  supra.  But  if  the 
guardian  was,  as  charged  by  appellees,  guilty  of  a  conversion  of  the 
proceeds  of  the  sale  or  any  part  thereof,  then,  to  the  extent  of  such 
conversion,  he  nor  his  surety  would  be  entitled  to  a  credit  for  receiving  or 
paying  out  so  much  of  the  fund  as  he  was  guilty  of  appropriating. 
Webb  v.  Stockwell,  63  N.  E.  Rep.,  321;  Chapman  v.  Brite,  supra. 

If,  as  alleged  by  appellant,  Puetz,  in  consideration  of  its  agreeing  to 
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become  surety  upon  his  guardian's  bond,  agreed  to  indemnify  it  against 
any  liability  upon  the  bond,  by  keeping  in  force  until  his  death  a  policy 
of  insurance  upon  his  life,  payable  to  his  wards,  and  he  in  pursuance 
of  such  agreement  kept  the  policy  in  force,  and  upon  his  death  his 
wards,  by  reason  of  such  an  agreement,  received  in  payment  on  such 
policy  a  sum  of  money  in  excess  or  equal  to  that  for  which  he  or  his 
surety  would  otherwise  have  been  liable  to  them  on  the  bond,  then  we 
can  see  no  reason  why  public  policy  should  deny  the  validity  of  such 
agreement,  or  prevent  the  receipt  by  the  wards  of  the  money  if  paid  in 
pursuance  of  it  from  being  a  complete  satisfaction  of  their  demand 
against  Puetz,  as  well  as  against  the  surety  for  the  sum  of  money  sued 
for.  The  bond  itself  was  to  indemnify  the  wards  against  the  failure  of 
the  guardian  to  faithfully  discharge  his  duties,  as  such,  of  the  estate  of 
his  wards  according  to  law;  and  no  reason  can  be  shown  why  the  surety 
should  not  in  turn  be  allowed  to  contract  with  its  principal  for  in- 
demnity against  its  liability  on  the  bond  for  his  defalcations.  The 
questions  are  simply  whether  there  was  such  a  contract  of  indemnity 
between  the  principal  on  the  bond  and  the  appellant  as  his  surety;  and 
if  there  was,  whether  the  contract  was  performed  and  the  wards  re- 
ceived the  money  on  a  policy  in  pursuance  of  it. 

For  reasons  of  the  errors  committed,  the  judgment  of  the  District 
Court  is  reversed  and  the  causes  remanded. 

Reversed  and  remanded. 


George  C.  Altgelt,  Administrator,  v.  A.  6.  Mernitz  et  al. 

Decided  December  7,  1904. 

Iw-^Admlnittrator's  Sale— Defective  Title. 

An  administrator,  in  selling  property  of  an  estate,  is  not  bound  to  make 
known  defects  of  title  within  his  knowledge,  and  where  there  is  neither  fraud 
nor  misrepresentation  and  the  sale  is  regular,  the  purchaser  is  bound  to  pay 
the  amount  of  his  bid  though  there  be  a  defect  in  the  title. 

a.^Jiidioial  Sale— Title. 

An  executor,  at  a  sale  under  orders  of  the  probate  court,  conveys  only  the 
interest  of  the  testator's  estate,  whatever  it  may  be,  without  any  warranty  or 
guaranty. 

3/— Adminittrator^-Independent  Szeoutor. 

Questioned  "Whether  the  acts  of  an  independent  executor  are  to  be  given 
the  same  force  and  effect  as  the  acts  of  an  administrator  done  under  orders 
of  a  probate  court  having  jurisdiction. 

4^-Independent  Szeoutor— Misrepresentations  at  to  Title. 

Defendant's  vendor  represented  that  he  was  the  independent  executor  of 
the  will  of  a  testatrix  in  whom  the  fee  simple  title  to  certain  community 
property  of  herself  and  husband  was  vested  by  will  of  the  husband,  and  the 
will  of  the  testatrix  not  being  at  hand,  defendants,  relying  upon  their  vendor's 
assurances,  paid  a  cash  sum  and  gave  notes  for  the  remainder  of  the  purchase 
price.  The  testatrix  in  fact  had  title  to  only  her  half  of  the  community.  Held, 
that  defendants  taking  title  to  only  so  much  were  entitled  to  an  abatement  of 
half  the  purchase  price. 
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Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
Edward  Dwyer. 

Aug.  E.  Altgelt,  for  appellant.—!.  The  rule  governing  a  purchase  at 
administrator  sale  is  "caveat  emptor,"  and  want  of  title,  in  the  absence 
of"  express  fraud,  is  not  sufficient  to  take  such  transaction  out  of  the 
rule.  Ward  &  Tumey  v.  Williams,  45  Texas,  717;  Walton  v.  Reagor, 
20  Texas,  103,  109;  Mitchell  v.  Zimmermann,  4  Texas,  76;  Club  Land 
and  Cattle  Co.  v.  Dallas  Co.,  64  S.  W.  Rep.,  873,  875 ;  Dallas  County  v. 
Club  Land  Co.,  95  Texas,  200,  209 ;  Combs  v.  Lane,  17  Texas,  280. 

2.  Equity  will  not  grant  relief,  though  there  be  a  mistake  of  law  or  of 
fact,  where  the  complainant  had  every  opportunity  to  investigate  the 
title,  but  failing  to  do  so  relies  upon  the  statement  of  the  vendor  who 
gives  his  mere  opinion  as  to  the  contents  and  import  of  legal  documents 
duly  of  record.    Combs  v.  Lane,  17  Texas,  280. 

W.  W.  Boone  and  C,  F.  Carsner,  for  appellees. — ^Where  a  sale  has  been 
consummated  through  the  false  or  fraudulent  representations  of  the 
grantor,  the  rule  of  caveat  emptor  does  not  apply.  Crayton  v.  Mungor, 
9  Texas,  285 ;  Hays  v.  Bonner,  14  Texas,  630 ;  Mitchell  v.  Zimmermann, 
4  Texas,  76;  Coombs  v.  Lane,  17  Texas,  280;  Roehl  v.  Pleasant,  31 
Texas,  45;  Able  v.  Chandler,  12  Texas,  88;  York  v.  Greggs,  9  Texa&, 
85;  Copeland  v.  Gorman,  19  Texas,  253. 

2.  The  rule  of  caveat  emptor  does  not  apply  in  case  of  express  or  im- 
plied warranty ;  nor  does  the  rule  apply  with  the  same  strictness  to  sales 
made  by  an  independent  executor,  as  it  does  to  sales  made  by  an  ad- 
ministrator acting  under  orders  of  the  court.  The  former  is  clothed 
with  certain  discretionary  powers,  which  the  latter  do  not  have,  and 
the  former's  authority  is  not  limited  to  only  such  acts  as  could  be  per- 
formed by  an  administrator  acting  under  orders  of  the  court  Rice  v. 
Burnet,  39  Texas,  177;  Doyle  v.  Hord,  67  Texas,  621;  Groesbeck  v. 
Harris,  82  Texas,  411;  Stevenson  v.  Roberts,  25  Texas  Civ.  App.,  577; 
Dallas  County  v.  Land  and  Cattle  Co.,  95  Texas,  200. 

NEILL,  Associate  Justice. — George  C.  Altgelt,  as  administrator 
with  will  annexed  of  the  estate  of  Amalie  Elmendorf,  deceased,  sued 
A.  G.  Memitz  and  Albert  T.  Emison  on  a  promisory  note  made  by  them 
on  October  1,  1900,  to  Henry  Elmendorf,  independent  executor  of  said 
estate,  for  the  sum  of  $3,756,  for  a  part  of  the  purchase  money  of  876 
acres  of  land  in  Victoria  County  bought  by  them  on  that  day  from 
Henry  Elmendorf  as  independent  executor  of  said  estate. 

The  note  is  payable  five  years  after  date,  with  interest  at  the  rate 
of  6  percent  per  annum,  payable  annually.  It  expressly  retains  a  ven- 
dor's lien,  and  provides  if  default  is  made  in  payment  of  any  install- 
ment of  interest  as  it  becomes  due,  the  note  may  be  declared  due  by 
the  holder,  and  if  placed  in  the  hands  of  an  atorney  for  collection,  an 
additional  sum  of  10  percent  upon  the  amount  unpaid  shall  be  collected 
as  attorney's  fees. 

Default  in  payment  of  an  annual  installment  of  interest  was  alleged, 
and  for  that  reason  the  note  was  declared  due  by  the  holder. 
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The  answer  of  the  defendants  admitted  the  execution  of  the  note  and 
that  it  was  made  for  a  part  of  the  purchase  money  for  the  land  sold 
to  them  by  Henry  Elmendorf  as  independent  executor  of  the  estate  of 
Amalie  Elmendorf,  deceased.  But  they  alleged,  as  a  defense,  that  in 
September,  1900,  they  entered  into  negotiations  for  the  purchase  of  the 
land  with  W.  H.  Graham  of  De  Witt  County,  who  was  then  acting  as 
the  agent  of  and  representing  Henry  Elmendorf;  that  as  a  result  of 
the  negotiations  they  agreed  to  purchase  the  land  at  $6  per  acre,  which 
was  its  fair  and  reasonable  value,  and  to  pay  therefor  $1,500  cash  and 
execute  their  note  for  the  remaining  $3,756,  payable  five  years  after 
date  with  interest,  etc.,  provided  they  could  get  a  good  title  thereto; 
that  after  the  terms  had  been  agreed  upon  they  employed  an  attorney 
to  examine  the  title,,  by  whom  they  were  informed,  after  his  examin- 
ation, that  the  record  title  was  in  Charles  Elmendorf;  that  subse- 
quently, on  the  1st  day  of  October,  1900,  they,  by  special  appointment, 
met  Henry  Elmendorf  in  Cuero,  De  Witt  County,  and  informed  him 
that  the  title  to  the  land  appeared  from  the  records  of  that  county  to 
be  in  Charles  Elmendorf ;  that  then  Henry  Elmendorf  for  the  first  time 
informed  them  that  he  was  selling  the  land  as  the  independent  ex- 
ecutor of  the  estate  of  Amalie  Elmendorf,  deceased;  that  he  then  rep- 
resented to  defendants  that  the  land  had  formerly  belonged  to  and 
constituted  a  part  of  the  community  estate  of  Charles  and  Amalie  Elm- 
endorf, both  of  whom  were  dead ;  that  by  the  last  will  of  Charles  Elm- 
endorf the  whole  of  the  land  was  devised  absolutely  and  in  fee  simple 
to  Amalie  Elmendorf ;  that  she  died  leaving  a  will,  which  had  been  duly 
probated,  by  which  she  appointed  him  (Henry  Elmendorf)  the  inde- 
pendent executor  of  her  estate,  directing  that  her  debts  should  be  paid 
out  of  the  property,  and  giving  him,  as  such  independent  executor,  full 
power  to  sell  and  convey  the  title  to  the  land. 

That  Henry  Elmendorf  did  not  then  have  a  copy  of  either  the  will 
of  Charles  or  Amalie  Elmendorf  with  him;  that  defendants  then  in- 
formed him  that  they  could  not  then  close  the  deal  and  accept  his 
conveyance  as  independent  executor,  pay  the  $1,500  cash  and  execute 
their  note  for  the  balance  of  the  purchase  money,  unless  they  relied 
wholly  upon  his  representations  as  to  the  provisions  of  said  wills:  that 
Henry  Elmendorf  then  and  there  informed  them  that  he  was  quite 
familiar  with  the  provisions  of  the  wills  and  that  they  could  rely  upon 
the  truth  of  the  statements  he  had  made  in  regard  thereto;  that  de- 
fendants thereupon,  believing  and  fully  trusting  and  relying  upon  the 
truth  and  correctness  of  said  statements,  agreed  to  close  the  deal  for 
said  land,  and  then  and  there  paid  Henry  Elmendorf,  as  independent 
executor  of  the  estate  of  Amalie  Elmendorf,  deceased,  the  sum  of 
$1,500  cash,  as  part  payment  of  the  purchase  money  for  the  whole  of 
the  land,  and  executed  and  delivered  to  him,  as  such  independent  ex- 
ecutor, the  note  for  $3,756,  upon  which  this  suit  is  brought,  and  ac- 
cepted from  him,  as  such  executor,  a  conveyance  for  said  land,  with 
covenants  of  general  warranty  of  title  for  the  whole  tract,  Henry  Elm- 
endorf at  the  same  time  agreeing  and  promising  that  upon  his  return  to 
San  Antonio,  where  the  wills  were  recorded,  he  would  send  their  at- 
torney certified  copies  of  both  of  them,  which  he  did  in  about  two 
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weeks  thereafter,  when,  upon  examination  of  the  wills,  it  was  discovered 
that  Mr.  Elmendorf  was  mistaken  in  his  interpretation  of  the  will  of 
Charles  Elmendorf,  and  that  his  statement  and  representation  in  re- 
gard thereto  had  been  incorrect  and  untrue,  and  defendants  had  been 
deceived  and  misled  thereby;  that  instead  of  the  will  of  Charles  Elm- 
endorf having  vested  an  absolute  title  in  Amalie  Elmendorf,  as  Henry 
had  represented  to  defendants,  it,  as  a  matter  of  fact,  only  devised  in 
her  a  life  estate  in  Charles  Elmendorf^s  one-half,  or  community  interest 
therein;  that  defendants  immediately  so  notified  and  informed  Henry 
Elmendorf,  and  demanded  that  he  take  the  necessary  steps  to  protect 
them,  and  that  he  thereupon  placed  the  matter  in  the  hands  of  his  at- 
torneys with  instructions  to  take  such  steps  as  were  necessary  to  perfect 
the  title  to  said  land  in  defendants,  and  to  that  end  a  partition  suit  was 
instituted,  and  is  now  pending  in  the  District  Court  of  the  Fifty-eev- 
enth  District. 

That  the  deed  from  Henry  Elmendorf,  as  independent  executor  of 
the  estate  of  Amalie  Elmendorf,  deceased,  to  them  is  a  good  conveyance 
to  one-half,  or  her  community  interest,  in  the  land,  and  that  they  are 
ready  and  willing  to  pay  for  that  portion  of  the  land  at  the  price  per 
acre  for  which  they  purchased  the  same;  that  one-half,  of  the  com- 
munity interest  of  Charles  Elmendorf,  in  the  land  at  the  death  of 
Amalie  Elmendorf,  descended  to,  and  vested  in  the  heirs  of  Charles  Elm- 
endorf, deceased,  who  are  asserting  title  thereto  and  denying  that  deten- 
dants  have  title  to  any  part  thereof. 

Wherefore  they  charged  that  the  consideration  for  the  note  sued  on, 
to  the  extent  of  one-half  of  the  value  of  the  land,  had  failed. 

In  the  pleadings  defendants  offered  to  produce  the  deed  executed  by 
Henry  Elmendorf  as  independent  executor  of  his  mother's  estate,  and 
agreed  that  the  court  cancel  the  same  to  the  extent  of  one-half  of  the 
land  therein  described,  and  to  restore  and  deliver  possession  thereof 
to  the  heirs  of  Charles  Elmendorf,  or  to  plaintiff  as  administrator  of 
the  estate  of  Amalie  Elmendorf,  and  asked,  in  such  event,  that  the 
plaintiff  be  required  to  produce  the  note  and  indorse  thereon  a 'credit 
equal  to  the  value  of  one-half  of  the  land  therein  described,  at  the  price 
per  acre  ($6)  they  agreed  to  pay  for  the  same,  and  then  that  he  have 
judgment  only  for  the  difference  between  the  value  of  one-half  of  the 
land  at  $6  per  acre  less  the  cash  payment  of  $1,500,  with  interest  on 
such  difference  from  the  Ist  day  of  October,  1901,  at  the  rate  of  6 
percent  per  annum. 

The  case  was  tried  without  a  jury  and  judgment  was  rendered  sus- 
taining defendant's  plea  of  failure  of  consideration  to  the  extent  of 
one-half  the  value  of  the  land  estimated  at  the  contract  price,  abating 
one-half  of  the  original  purchase  price,  canceling  the  deed  of  defendants 
to  the  extent  of  an  undivided  half  interest  in  the  land,  and  in  favor  of 
plaintiff  for  $1,237.35,  together  with  a  foreclosure  of  the  vendor's  lien 
on  the  undivided  one-half  interest  which  defendants  took  in  the  land 
by  virtue  of  the  deed  by  said  executor  of  Amalie  Elmendorf  to  them. 

From  this  judgment  the  plaintiff  prosecutes  this  appeal. 

The  undisputed  evidence  establishes  as  facts  the  matters  plead  by 
defendants,  as  above  set  forth. 
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The  contention  of  appellant  is  that  the  facts  plead  and  proven  con- 
stitute no  defense  to  his  action.  This  is  not  just,  nor  does  appellant 
attempt  to  support  it  upon  principles  of  justice,  but  he  bases  his  posi- 
tion upon  caveat  emptor — a  rule  as  hard  and  relentless  in  its  grasp 
as  the  mailed  hand  of  the  Norman  Conqueror  whose  iron  heel  ground  it 
into  the  law  of  the  Anglo-Saxon.  But  in  cases  to  which  it  is  applicable, 
it  is  the  law.  Its  existence  rests  upon  public  policy — a  policy  which 
sometimes,  in  the  interest  of  the  public,  heedless  of  justice,  sinks  and 
ruthlessly  tramples  upon  rights  of  the  individual. 

To  executors'  and  administrators'  sales,  when  made  under  judicial 
authority,  the  rule  of  caveat  emptor,  as  it  does  in  all  judicial  sales, 
applies  in  its  utmost  rigor.  The  court  orders  the  sale  in  such  cases 
only  of  such  interest  and  estate  and  rights  in  the  premises'  as  the  ex- 
ecutor or  administrator  had  or  could  have  asserted  for  the  estate  in  his 
official  capacity;  no  more,  no  less.  The  purchaser  succeeds  to  his  rights 
and  attitude  in  respect  to  the  property  sold,  stands  in  his  place,  ac- 
quires his  interest  as  the  same  existed  in  his  hands,  subject  to  all  the 
infirmities  of  title  then  attaching  to  the  estate.  The  purchaser  buys 
at  his  peril  and  takes  upon  himself  the  risk  of  any  outstanding  rights 
that  could  have  been  successfully  asserted  against  the  decedent;  and  if, 
by  reason  of  the  existence  of  such  rights,  whether  known  or  not,  he 
takes  nothing  by  his  purchase,  he  will  not  be  heard  to  complain.  Lind- 
say V.  Cooper,  94  Ala.,  170,  11  So.  Rep.,  326.  This  is  because  they  are 
judicial  sales  and  operate  in  rem.  Lynch  v.  Baxter,  4  Texas,  431; 
Williams  v.  McDonald,  13  Texas,  322 ;  Walton  v.  Reager,  20  Texas,  103. 
An  attack  upon  such  sales,  when  they  are  ordered  and  approved  by  a 
court  of  competent  jurisdiction,  is  in  the  nature  of  an  attack  upon  a 
sale  made  by  virtue  of  an  execution  regularly  issued  upon  a  valid  judg- 
ment, at  which  every  bidder  at  the  sale  is  forewarned  that  he  must  be- 
ware that  if  he  buys  it  is  at  the  peril  of  getting  no  better  title  to  the 
property  than  is  in  the  execution  debtor. 

It  is  said  by  one  of  the  leading  authorities  that  even  under  this  rule 
a  purchaser  at  a  judicial  sale  may  not  be  compelled  to  complete  the 
sale,  if  the  title  be  defective,  nor  to  pay  the  consideration  money  until 
the  defect,  if  there  be  one,  is  obviated;  for  although  the  rule  caveat 
emptor  applies  after  the  sale  is  closed  by  payment  of  the  purchase 
money  and  delivery  of  the  deed,  if  there  be  no  fraud  or  mistake,  yet 
the  buyer,  if  he  discovers  the  defect  beforehand,  will  not  be  compelled 
to  complete  the  sale.    Eorer  on  Jud.  Sales,  sec.  150. 

But  in  administrators'  sales  the  administrator  is  not  in  general  bound, 
in  selling  the  property  of  an  estate,  to  make  known  defects  of  title 
within  his  knowledge,  and  where  there  is  neither  fraud  nor  misrepre- 
sentations by  the  administrator  in.  selling,  and  the  sale  is  regular,  the 
purchaser  is  bound  to  pay  the  amount  of  his  bid,  although  there  be  a 
defect  in  the  title.  Woemer,  Admin.,  sec.  484.  But  all  irregularities 
are  cured  by  the  decree  of  confirmation,  which  is  an  adjudication  that 
the  sale  was  made  under  authority  of  the  court.  Potts  v.  Wright,  82 
Pa.  St.,  498;  Smith  v.  Wildman,  178  Pa.  St.,  245,  56  Am.  St.  Eep., 
760. 
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Although  the  Probate  Court  has  no  authority  to  order  a  sale  of  prop- 
erty which  does  not  belong  to  the  estate  of  decedent,  it  never  assumes  to 
decide  whether  he  was  the  owner  of  it  or  not,  and  all  it  pretends  to  do 
is  to  order  the  sale  of  whatever  interest  the  decedent  may  have  in  the 
land  at  the  time  of  his  death.  Gjerstadegen  v.  Dagen,  66  Am.  St.  Bep., 
679.  If  the  executor  having  authority  to  sell,  puts  up  and  exposes  for 
sale  a  certain  tract  of  land,  the  purchaser  is,  in  the  absence  of  fraud 
or  misrepresentation,  bound  to  pay  his  bid,  although  the  testator  had 
no  title;  for  at  such  a  sale  he  sells  the  interest  of  his  testator's  estate, 
whatever  it  may  be,  without  any  warranty  or  guaranty.  Keen  v.  Mc- 
Afee, 116  Ga.,  728,  42  S.  E.  Rep.,  ia22;  Colbert  v.  Moore,  64  Ga.,  502; 
Jones  V.  Wamock,  67  Ga.,  484. 

But  does  the  rule  of  caveat  emptor,  if  it  applies  at  all,  apply  to  sales 
made  by  an  independent  executor  in  all  its  strictness? 

As  has  been  observed  by  the  Supreme  Court  of  this  state,  "an  inde- 
pendent executor  is  something  unique  in  his  character."  While  he 
takes  charge  of  and  administers  the  estate  of  his  testator  without  action 
of  the  County  Court  in  relation  to  the  settlement  of  the  estate,  and 
may  do,  without  an  order,  every  act  which  an  executor  administering 
an  estate  under  the  control  of  the  court  may  do,  with  such  order,  he  is 
uncontrolled,  uninformed,  unchecked,  and  untrameled  by  orders  of  the 
court  directing,  informing  or  commanding  what  he  shall  do  in  the 
management  and  administration  of  the  estate.  He  is  an  executor  at 
large,  exercising  his  own  judgment  and  discretion,  acting  and  doing 
what  he  pleases,  unless  brought  to  account  for  his  actions  by  some  one 
interested  in  the  estate  or  affected  by  the  way  it  is  being  administrated ; 
he  is  an  independent  executor.  But  are  his  acts  entitled  to  the  same 
weight  and  sanctity,  and  to  be  given  the  same  force  and  effect  as  are 
given  the  acts  of  an  administrator  done  under  authority  and  in  obedi- 
ence to  orders  of  a  court  having  jurisdiction  of  the  estate  and  control 
of  its  administrator  ?  Can  he,  when  he  does  that  which  no  court  could 
authorize  or  empower  hii»  to  do,  if  the  estate  were  being  regularly 
administered,  throw  out  as  a  shield  the  rule  of  caveat  emptor  to  protect 
the  estate  from  the  consequences  of  his  unauthorized  and  wrongful 
acts,  and  enable  the  estate  to  reap  where  his  testator  has  never  sown, 
and  enrich  itself  by  gathering  to  it  the  fruits  of  wrong  at  the  expense 
of  others?  If  so,  then  he  i9  as  independent  as  Satan  when  going  to 
and  fro  in  the  earth  and  walking  up  and  down  it. 

Let  it,  however,  be  conceded,  pro  hac  vice,  that  a  sale  of  an  independ- 
ent executor  stands  upon  the  same  plane  with  one  made  in  the  regular 
administration  of  an  estate  through  the  Probate  Court,  still  in  equity 
the  purchaser  will  be  protected  against  the  consequences  of  having  been 
misled  by  the  fraud  or  mistake  of  the  executor  or  administrator,  so  far 
as  he  had  a  right  to  rely  on  his  representations.  Woemer,  Admin.,  sec. 
485;  Black  v.  Walton,  ^33  Ark.,  321;  Folson  v.  Howell,  94  Ga.,  112; 
21  S.  E.  Rep.,  136;  Kingsbury  v.  Love,  95  Ga.,  543,  22  S.  E.  Rep.,  617; 
Clay  V.  Kagel  Macher,  98  Ga.,  149,  26  S.  E.  Rep.,  493;  Atwood  v. 
Wright,  29  Ala.,  346. 

In  the  case  of  Kingsbury  v.  Love,  supra,  an  administrator  was 
empowered  to  sell  a  bond  for  title,  wherein  the  obligor  covenanted  to 
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reconvey  to  the  intestate  on  payment  of  a  certain  sum,  and  to  sell  the 
interest  of  the  intestate  in  the  premises  described  in  the  bond,  and  at 
the  sale  the  auctioner,  acting  for  the  administrator,  announced  that  the 
land  itself  would  be  sold,  and  in  reply  to  a  person  who  announced  that 
he  would  bid  only  for  the  land  free  from  incumbrances  the  administra- 
tor stated  that  he  would  pay  off  the  debt  out  of  the  proceeds  of  the 
sale^  whereupon  such  person  bid  for  the  property.  On  the  administra- 
tor's refusing  to  comply  with  the  terms  of  the  announcement,  it  was 
held  that  the  bidder  could  not  be  compelled  to  complete  the  purchase, 
or  pay  the  difference  between  his  bid  and  the  price  for  which  the  bond 
and  the  intestate's  interest  was  subsequently  sold  at  his  risk. 

In  Black  v.  Walton,  supra,  it  was  held  that,  although  a  sale  made  by 
a  guardian  of  his  ward's  estate  under  an  order  of  the  Probate  Court 
is  a  judicial  sale  and  the  rule  caveat  emptor  applies,  where  the  pur- 
chaser bought  upon  the  representations  of  the  guardian  that  the  pur- 
chaser would  acquire  a  good  title,  which  turned  out  to  be  untrue,  the 
purchaser  could  not.  be  held  at  law  or  equity,  though  the  guardian  may 
not  have  known  of  the  falsity  of  his  representations. 

While  we  know  of  no  authoritative  decision  of  the  Supreme  Court  of 
this  State  directly  upon  the  question  under  consideration,  yet  the  trend 
of  decision  of  the  Texas  courts  tends  strongly  to  establish  the  principle 
supported  upon  the  authorities  last  cited.  See  Ward  v.  Williams,  45 
Texas,  617;  Mitchell  v.  Zimmermann,  4  Texas,  76;  Crayton  v.  Munger, 
9  Texas,  287;  Hays  v.  Bonner,  14  Texas,  630;  York  v.  Gregg,  9  Texas, 
85;  Coombs  v.  Lane,  17  Texas,  280;  Able  v.  Chandler,  12  Texas,  88. 

Where,  as  in  this  case,  th«  vendor  knows  or  may  reasonably  be  sup- 
posed to  know  material  facts  concerning  the  title,  which  are  unknown 
to  the  vendee,  and  which  can  not  otherwise  be  ascertained  by  him  at  the 
time  and  place  of  sale,  and  informs  the  vendor  that  he  must  rely  solely 
upon  the  truth  of  his  statements  and  representations  in  regard  to  the 
title,  and  the  vendor  makes  such  statements  relative  thereto,  which,  if 
true,  would  constitute  a  good  title,  and  the  vendee,  relying  upon  the 
truth  of  such  statements,  buys,  and  the  statements  afterwards  prove 
to  be  untrue  and  the  title  bad,  the  vendee  can,  to  the  extent  of  the 
failure  of  title,  surrender  the  property  and  defend  against  an  action 
brought  for  the  purchase  money,  and  it  is  immaterial  whether  the 
vendor  knew  such  representations  to  be  false,  or  made  them  without 
knowing  whether  they  were  true  or  not.  And  this,  too,  where  the 
vendor  is  an  independent  executor. 

The  judgment  is  affirmed. 

Affirmed. 
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International  &  Great  Northern  Railroad  Company  v.  Lucas 

&  King. 

Decided  December  8,  1904. 


l.—Jiiri8diotion— Amount— Partnership. 

In  a  suit  against  several  railway  companies  alleged  to  be  acting  in  part- 
nership in  the  through  shipment  of  live  stock  on  which  recovery  was  sought,  the 
court  nas  jurisdiction,  though  the  damages  alleged  to  have  been  inflicted  while 
in  the  hands  of  one  of  them  and  for  which  separate  recoveiy  was  awarded 
against  it,  were  less  than  the  jurisdictional  amount. 

S.'-^/hargfr-fiignatiire. 

The  failure  of  the  trial  judge  to  sign  his  name  to  the  charge  written  by 
him  and  read  to  the  jury  is  no  ground  for  reversal. 

Appeal  from  the  County  Court  of  Williamson.  Tried  below  before 
Hon.  Chas.  A.  Wilcox. 

S.  R.  Fisher  and  J,  ff.  Tallichetj  for  appellant. — ^The  amount  in 
controversy  between  plaintiffs  and  the  International  &  Great  Northern 
Bailroad  Company  was  the  amount  for  which  they  sued  said  defendant 
Plaintiffs  having  elected  to  sue  each  defendant  for  a  certain  amount 
of  the  alleged  total  damage  caused  by  all,  and  there  being  no  pretense 
of  any  joint  liability,  they  are  not  aided  by  the  fact  that  the  sum 
total  of  the  alleged  damage  caused  by  the  defendants  severally  may 
have  been  within  the  jurisdiction  of  tiie  county  court.  Constitution, 
art.  5,  sec.  16;  Rev.  Stat.,  art.  1154;  Rose  v.  Riddle,  3  App.  C.  C, 
sec.  297. 

The  statute  is  mandatory  that  "the  charge  shall  be  .  .  .  signed 
by  the  court/^  and  where  the  court  fails  and  refuses  to  make  the  charge 
conform  to  the  express  requirements  of  the  statute,  it  is  to  all  intents 
and  purposes  no  charge  at  all — a  mere  nullity.  Rev.  Stat.,  Art.  1317; 
Longino  v.  Ward,  1  App.  C.  C,  sec.  552. 

0.  E.  Roberts,  for  appellee. — The  failure  of  the  judge  to  sign  the  charge 
is  not  material  error  and  not  ground  for  reversal  where  all  other  pro- 
visions of  the  statute  are  fully  complied  with,  so  much  of  the  statute 
as  relates  to  the  signing  of  the  charge  being  mere!"  directory.  Parker  v. 
Chancellor,  78  Texas,  524. 

The  court  did  not  err  in  overruling  the  genera^  demurrer  of  the 
International  &  Great  Northern  Railroad  Company  to  plaintiff's  orig- 
inal petition,  inasmuch  as  the  last  named  company  was  a  proper,  if  not  a 
necessary,  party  to  the  suit,  it  being  alleged  that  said  company  was  act- 
ing in  the  capacity  of  a  partner  with  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  in  carrying  the  cattle  the  damage  to  which 
was  the  subject  matter  of  the  suit. 

KEY,  Associate  Justice. — Lucas  and  King  brought  this  suit  against 
three  railroad  companies  to  recover  damages  to  a  shipment  of  livestock 
over  the  three  roads.    There  was  a  jury  trial,  resulting  in  a  verdict  and 
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judgment  for  the  plaintiffs  for  separate  amounts  against  each  of  the 
defendants,  and  two  of  the  latter  have  appealed. 

It  is  contended  that  the  County  Court  was  without  jurisdiction  as  to 
the  claim  asserted  against  the  International  &  Great  Noilhern  Railroad 
Company,  because  the  amount  of  injury  alleged  to  have  been  caused 
by  that  road  was  stated  in  the  plaintiffs*  petition  at  $170.75,  which 
was  less  than  the  sum  required  by  the  Constitution  to  confer  jurisdiction 
on  the  County  Court.  That  contention  is  answered  by  the  statement 
that  the  petition  alleges  that  the  defendants  were  partners,  and  acted 
as  such  in  handling  the  shipment  referred  to.  If  they  were  partners, 
each  road  was  liable  for  all  the  damages  recoverable  against  either, 
and  the  aggregate  injuries  pleaded  brought  the  case  within  the  juris- 
diction of  the  County  Court. 

The  charge  of  the  court,  supplemented  by  a  special  charge  given 
at  the  request  of  the  defendant,  covered  the  entire  law  of  the  case,  and 
correctly  submitted  the  issues  of  fact  to  the  jury. 

The  failure  of  the  judge  to  sign  his  name  to  the  charge  written  by 
him  and  read  to  the  jury,  constitutes  no  ground  for  reversal.  (Parker 
V.  Chancellor,  78  Texas,  524.) 

The  rulings  complained  of  concerning  the  admission  of  testimony, 
were  correct,  and  the  objections  thereto  are  overruled. 

No  reasons  for  reversal  have  been  pointed  out,  and  the  judgment 
is  a£Qrmed. 

Affirmed. 


Houston,  East  &  West  Texas  Railway  Company  v.  T.  J.  Wilson. 

Decided  December  0,   1904. 

1. — Suffioleney  of  Evldence^Killlng  Stook. 

Evidence  held  sufficient  to  sustain  a  finding  that  a  steer  struck  and  in- 
jured by  an  engine  (it  having  disappeared  and  the  carcass  not  found)  had  been 
killed. 

2.— Cros8ing>— Signals— Stock  on  Track. 

Failure  to  give  the  statutory  signals  for  a  road  crossing  could  not  be  con- 
sidered negligence  in  case  of  cattle  killed  on  the  track,  but  not  at  the  crossing. 

8.P— Witness— Evidence  to  Show  Bias. 

The  admission  of  interested  parties  to  testify  does  not  prevent  their  cross- 
examination  to  show  bias  as  a  witness  in  other  particulars. 

4.— Evidence-Jury  Taking  Out  Documents. 

A  sworn  statement  by  plaintiff  in  regard  to  his  claim,  which  had  been 
admitted  in  evidence,  the  jury  should  have  been  permitted  to  take  with  them 
on  their  retirement.  It  was  not  governed  by  the.  statutory  rule  as  to  depo- 
sitions. 

Appeal  from  the  County  Court  of  Montgomery.    Tried  below  before 
Hon.  J.  T.  Rucks. 

Baker,  Botts,  Parker  &  Garwood,  for  appellant — The  requirement  of 
the  Revised  Statutes  of  Texas  (Art.  4232),  providing  for  the  ringing 
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of  the  bell  and  the  blowing  of  the  whistle  by  a  railroad  company  on 
approaching  public  crossings,  do  not  relate  and  have  no  application  to 
stock  not  struck  upon  the  crossing,  or  to  stock  struck  while  walking 
laterally  down  the  track  and  not  attempting  to  cross  the  same  at  a 
crossing,  and  in  such  cases  a  failure  on  the  part  of  a  railroad  company 
to  blow  the  whistle  and  ring  the  bell  in  the  manner  provided  for  in  the 
statute  is  not  evidence  of  negligence  on  its  part.  Rev.  Stat.  1895,  art. 
4232 ;  Blankenship  v.  Railway  Co.,  15  Texas  Civ.  App.,  82 ;  O'Donnell 
V.  Railway  Co.,  6  R.  I.,  211;  Railway  Co.  v.  Bishop,  37  S.  W.  Rep., 
764;  Holmes  v.  Railway  Co.,  35  Ga.,"^593;  Manev  v.  Railway  Co.,  49 
lU.  App.,  105. 

2.  Any  evidence  calculated  to  show  the  bias  and  prejudice  of  a  wit- 
ness is  proper  testimony,  to  show  how  far  his  evidence  may  be  relied 
upon,  and  also  to  test  his  credibility.  1  Greenleaf  on  Evidence,  par. 
450;  8  Ency  of  Pleading  &  Practice,  120;  Railway  v.  Evansich,  61 
Texas,  24;  Wentworth  v.  Crawford,  11  Texas,  133;  Cox  v.  M.  &  P.  Ry. 
Co.,  20  Texas  Civ.  App.,  251 ;  Lumber  Co.  v.  Denham,  88  Texas,  207. 

Nugent  &  Foster,  for  appellee. 

GARRETT,  Chief  Justice. — This  suit  was  brought  February  1, 
1904,  in  the  County  Court  of  Montgomery  County  by  T.  J.  Wilson 
against  the  Houston,  East  &  West  Texas  Railway  Company  for  damages 
for  stock  negligently  killed  by  the  engine  and  cars  of  the  defendant 
at  Pauli  of  the  aggregate  value  of  $215,  itemized  as  follows:  November 
3,  1903,  one  steer,  $15;  November  14,  one  cow,  $40;  one  calf,  $10; 
December  9,  1903,  one  mule,  $150.  The  defendant  answered  with  a 
general  denial  and  for  special  defense  that  the  stock  were  killed  at 
Pauli,  a  station  on  its  line  where  it  was  not  required  to  fence  its  track. 
There  was  a  trial  by  jury  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $210  and  costs.  The  plaintiff  does  not  dispute 
that  the  burden  rested  on  him  to  show  that  the  stock  was  killed  by 
the  negligence  of  the  defendant,  but  claims  that  this  was  done.  The 
defendant  contends  that  the  evidence  did  not  show  that  the  steer  was 
dead,  or  if  dead,  that  his  death  was  the  result  of  the  injuries  received. 
The  evidence  showed  that  the  steer  was  struck  by  the  engine  and 
afterwards  moped  about  in  a  dratved  condition  eating  nothing  and 
in  a  few  days  disappeared.  The  plaintiff  said  that  one  of  his  dogs 
brought  home  a  part  of  the  hide  of  a  speckled  yearling  which  he  knew 
was  a  part  of  his  steer.  The  animal  had  been  in  the  habit  of  coming 
up  every  night,  but  since  his  disappearance  after  being  struck  by  the 
engine  he  had  never  come  back.  This  evidence  was  sufficient  to  present 
the  issue  that  the  steer  had  been  killed  by  the  engine. 

The  court  charged  the  jury  upon  the  statutory  duty  of  the  defendant 
to  blow  the  whistle  and  ring  the  bell  upon  approaching  a  public  cross- 
ing. The  evidence  was  not  sufficient  to  justify  this  instruction.  There 
was  testimony  that  there  was  a  crossing  over  the  track  which  might 
be  sufficient  to  require  the  ringing  of  the  bell  and  sounding  of  the  whis- 
tle on  approaching  it  and  that  would  render  the  failure  to  do  so  negli- 
gence with  respect  to  persons  and  stock  upon  the  crossing,  but  it  was 
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not  shown  that  any  of  the  stock  was  on  it  when  killed;  to  the  con- 
trary all  were  at  some  distance  from  it,  at  least  75  yards.  The  failure 
of  the  defendant  to  sound  the  alarm  for  the  crossing  might  in  a  proper 
case  be  considered  by  the  jury  in  passing  upon  the  question  of  negli- 
gence but  it  would  have  no  weight  in  this  case. 

On  objection  of  the  plaintiff  the  court  refused  to  require  him  to  an- 
swer on  cross-examination  whether  he  had  not  been  in  the  employment 
of  the  defendant  as  agent  at  Pauli  and  had  been  discharged  by  it  for 
refusing  to  obey  its  instructions  in  the  sale  of  tickets;  and  whether 
he  had  not  attempted  to  regulate  the  defendant's  fast  trains  sched- 
uled not  to  stop  at  Pauli,  and  on  one  occasion  when  on  a  train  had 
pulled  the  bell  cord  and  stopped  the  train  about  which  complaint  had 
been  made  to  him.  The  plaintiff  was  testifying  with  the  bias  of  interest 
in  the  result  of  the  suit,  but  this  did  not  prevent  the  defendant  from 
showing  other  bias  also.  A  witness  may  be  required  to  explain  what- 
ever would  show  bias  on  his  part,  and  answer  all  questions  concerning 
his  relationship  to  either  of  the  parties,  his  interest  in  the  suit,  his 
capacity  of  discernment  and  his  motives  and  his  prejudices.  1  Wharton 
on  Ev.,  section  545 ;  8  Ency.  Pleading  and  Prac,  120.  The  admission 
of  parties  as  witnesses  in  their  cases  with  an  apparent  interest  in  the 
result  does  not  prevent  further  inquiry  as  to  other  motives  and  preju- 
dices that  may  control  them.  Ill-will  will  often  furnish  a  greater  reason 
for  discrediting  a  witness  than  mere  pecuniary  interest.  The  evidence 
ought  to  have  been  admitted  as  tending  to  show  the  state  of  plaintiff's 
feeling. 

We  think  that  the  court  erred  in  refusing  to  allow  the  jury  to  take 
with  them  in  their  retirement  the  sworn  statement  of  the  plaintiff  con- 
cerning his  claim,  a  paper  which  had  been  admitted  in  evidence.  It 
does  not  come  under  tiie  head  of  depositions  which  are  excluded  by  the 
statute  that  admits  written  evidence.  Eev.  Stat.,,  art  1303;  Davis  v. 
Missouri,  K.  ft  T.  Ry.  Co.,  17  Texas,  Civ.  App.  202. 

For  the  errors  indicated  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Pauline  R.  Gray  v.  Joseph  Moore  ft  Wipe. 

Decided  December  9,   1904. 

Iz-Cliarge— Aiiisrnmcnt  of  Error— Brief. 

An  assignment  of  error  in  a  charge  in  submitting  an  issue  not  raised  by 
the  evidence  should  point  out,  in  itself  or  by  propositions  submitted  under  it 
^in  the  brief,  the  issue  claimed  to  be  thus  improperly  submitted. 

8.— Charge— Alternative  Grounds  of  Recovery. 

Charge  considered  and  held  not  subject  to  the  objection  that  it  authorized 
recovery  on  either  of  several  hypotheses  submitted  alternately  by  the  conjunc- 
tion "or"  without  requiring  also  a  finding  of  an  element  in  plaintiff's  case 
essential  to  recovery  under  each  of  such  hvpotheses. 

8.^Charge— Brief— Statement. 

A  proposition  asserting  error  in  a  charge  should  be  followed  by  a  state- 
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meat  showing  such  change  to  have  been  given,  with  citation  of  the  page  of  the 
record  where  it  may  be  found. 

4^-Charge— Preponderance. 

A  charge  that  "the  plaintiffs  must  recover  in  this  case  by  the  preponder- 
ance of  the  testimony  to  your  satisfaction,"  is  not  to  be  taken  as  a  direction 
to  find  for  plaintiffs. 

i^^-'^AanigAmtnt  of  Error^Brief. 

'       An  assignment  of  error  should  be  correctly  copied  into  the  brief  to  entitle 
1^  <o  consideration. 

tf.'-^^me— Charge. 

^^'  A  charge  complained  of  should  be  given  either  in  the  assignment  of  error 
Cl^ihe  statement  in  the  brief. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  P.  Hamblin. 

C.  E.  &  A.  E.  Heidingsf elder,  for  appellant. — Different  propositions 
in  the  charge  joined  by  the  conjunction  ^'or"  being  independent  in  their 
nature,  and  also  being  separate  and  distinct,  are  not  in  any  way  coupled 
with  the  proposition  that  in  order  for  the  plaintiffs,  appellees  herein, 
to  recover,  that  it  would  be  necessary  that  they  should  fiiid  first  of  all 
that  the  deed  from  Moore  and  wife  to  Lewis  was  either  a  mortgage 
or  security  for  a  debt,  and  further,  the  entire  paragraph  above 
set  out  is  on  the  weight  of  the  evidence,  and  clearly  shows  the  opinion 
of  the  court  in  the  matter.  Lewy  v.  Fischl,  65  Texas,  311;  Ellis  v. 
Valentine,  65  Texas,  532;  Allen  v.  Carpenter,  66  Texas,  138;  Heffron 
V.  Cunningham,  76  Texas,  312 ;  Durst  v.  Daugherty,  81  Texas,  650. 

Ouynes  &  Colvin,  for  appellee. — A  charge  of  the  court  which  accurate- 
ly submits  a  base  proposition  and  then  by  use  of  the  phrase,  **and  if  you 
further  believe"  Imks  same  with  a  series  of  minor  propositions,  joined 
together  by  the  conjunction  ^^or,"  strictly  conforms  with  the  spirit 
of  our  laws.  Western  Tin.  Tel.  Co.  v.  Motley,  87  Texas,  38 ;  Galveston, 
etc..  Railway  Co.  v.  Waldo,  32  S.  W.  Sep.,  785. 

The  several  paragraphs  of  a  charge  having  reference  to  the  same 
subject  matter  should  be  read  and  considered  together.  Brooke  v. 
Clarke,  57  Texas,  170;  Kauffman  v.  Babcock,  67  Texas,  243;  Rost  v. 
Railway,  76  Texas,  171;  Railway  v.  McClain,  80  Texas,  98;  Baker 
V.  Ashe,  80  Texas,  361;  Halbert  v.  Debode,  15  Texas  Civ.  App.,  615; 
Railway  v.  Jones,  29  S.  W.  Rep.,  499. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  Joseph  Moore  and  wife  against  the  appellant  and 
one  J.  Vance  Lewis.  In  addition  to  the  ordinary  allegations  of  a  peti- 
tion in  an  action  of  trespass  to  try  title  plaintiffs  alleged  that  on  the 
9th  day  of  August,  1902,  they  employed  the  said  J.  Vance  Ijewis,  who 
is  an  attorney  at  law,  to  represent  their  daughter  in  a  claim  for  damages 
which  she  was  contemplating  prosecuting  against  parties  in  the  city 
of  Fort  Worth,  and  for  the  purpose  of  securing  him  in  the  payment 
of  the  expenses  he  might  incur  in  the  investigation  of  tiiis  claim  agreed 
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to  give  him  a  mortgage  upon  the  property  in  question ;  that  in  pursuance 
of  this  agreement  they,  on  the  date  above  named,  executed  and  delivered 
to  Lewis  an  instrument  which  they  understood  was  a  mortgage  upon 
the  property,  but  which  they"  have  since  learned  was  a  deed  to  same ; 
that  Lewis  did  nothing  in  the  prosecution  of  said  claim  and  incurred 
no  expenses  in  its  investigation,  but  after  having  received  from  plain- 
tiffs the  deed  which  he  informed  them  was  a  mortgage  and  which, 
as  before  stated,  they  intended  as  such,  he  conveyed  the  land  to  his  co- 
defendant,  the  appellant  herein;  that  said  defendant,  Pauline  R.  Gray, 
had  notice  at  the  time  she  purchased  the  property  that  said  deed  from 
plaintiffs  to  Lewis  was  intended  as  a  mortgage  and  was  executed  for 
the  purpose  aforesaid. 

It  is  further  alleged  that  the  defendant  Gray  did  not  pay  a  valuable 
consideration  for  the  property.  The  prayer  of  the  petition  is  for  a  re- 
covery of  the  property  and  the  cancellation  of  the  deeds  from  plaintiff 
to  Lewis  and  from  the  latter  to  the  defendant  Gray. 

The  defendant  Lewis  answered  by  general  demurrer  and  general  de- 
nial. The  defendant  Gray  in  addition  to  a  general  demurrer  and  plea  of 
not  guilty  specially  denied  all  of  the  allegations  of  plaintiffs'  petition 
and  pleaded  that  she  was  an  innocent  purchaser  of  the  property  for 
value,  and  prayed  that  she  be  protected  as  such. 

The  trial  in  the  court  below  was  by  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiffs. 

No  question  is  raised- by  the  appellant  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

The  first  assignment  of  error  with  the  proposition  thereunder  as 
presented  in  appellant's  brief  is  as  follows: 

"The  court  erred  in  overruling  the  defendant  Pauline  R.  Gray's  mo- 
tion for  a  new  trial,  because  the  court  erred  in  the  first  paragraph  of  its 
charge  to  wit:  "Gentlemen  of  the  jury,  you  are  charged  if  you  believe 
from  the  evidence  that  the  deed  executed  by  plaintiffs  to  J.  Vance 
Lewis  for  the  property  in  controversy,  dated  on  the  9th  day  of  August, 
1902,  and  was  delivered  to  said  Lewis  at  that  time,  was  intended  as 
a  mortgage  or  security  for  a  debt,  and  said  Lewis  paid  nothing  there- 
for, and  you  further  believe  that  the  defendant  Pauline  R.  Gray  had 
notice  that  such  deed  was  a  mortgage  or  security  for  a  debt,  and  was 
not  an  absolute  conveyance  of  the  said  property,  or  if  you  believe  from 
the  evidence  that  the  defendant  Pauline  R.  Gray  did  not  pay  a  valuable 
consideration  for  the  property,  and  that  the  deed  executed  by  J.  Vance 
licwis  to  the  defendant  Pauline  R.  Gray,  dated  on  the  26th  day  of 
March,  1903,  for  said  property,  was  without  consideration,  or  if  you 
believe  from  the  evidence  that  the  consideration  for  the  deed  from  J. 
Vance  Lewis  to  Pauline  R.  Gray  was  the  settlement  of  a  pre-existing 
debt  due  and  owing  by  Lewis  to  Pauline  R.  Gray  at  the  time  said  deed 
to  her  was  executed  by  Lewis,  then  you  will  find  for  plaintiff,  otherwise 
you  will  find  for  defendant." 

First  proposition  under  first  assignment  of  error. 

"It  was  error  for  the  court  to  give  the  above  paragraph  of  its 
charge.  First,  because  said  charge  is  vague  and  indefinite,  it  fails  to 
state  the  law  applicable  to  the  facts  in  this  case,  and  charges  on  an 


410  Texas  Civil  Appeals  Reports,  Vol.  37.      [December, 

issue  that  is  neither  raised  by  the  pleadings  nor  sustained  by  any  evi- 
dence whatsoever.  Second,  because  in  said  above  paragraph  there  are 
four  different  propositions  submitted  to  thfe  jury  on  which  the  plaintiffs, 
Joe  Moore  and  wife,  appellees  herein,  could  recover;  each  of  said  prop- 
ositions are. joined  by  the  conjunction  "or"  and  are  made  independent 
propositions,  and  the  jury  are  instructed  that  if  they  believe  either  or 
all  of  them  they  must  find  for  the  plaintiffs,  appellees  herein.  Said 
different  propositions  joined  by  the  conjunction  "or**  being  independent 
in  their  nature,  and  also  being  separate  and  distinct,  are  not  in  any 
way  coupled  with  the  proposition  that  in  order  for  tiie  plaintiffs,  ap- 
pellees herein,  to  recover,  that  it  would  be  necessary  that  they  should 
find  first  of  all  that  the  deed  from  Moore  and  wife  to  Lewis  was 
either  a  mortgage  or  security  for  a  debt,  and  further,  that  the  entire 
paragraph  above  set  out  is  on  the  weight  of  the  evidence,  and  clearly 
shows  the  opinion  of  the  court  in  the  matter." 

This  assignment  can  not  be  sustained  upon  either  of  the  grounds 
urged  in  the  proposition.  Neither  the  assignment  nor  the  proposition 
points  out  the  issue  submitted  by  the  charge  which  it  is  claimed  was 
not  raised  by  the  evidence,  and  the  statement  following  the  propo- 
sition gives  us  no  information  upon  the  subject. 

The  objection  that  the  charge  authorizes  a  recovery  by  plaintiffs, 
if  the  jury  should  find  in  their  favor,  upon  one  of  the  several  issues 
submitted  is  not  tenable.  When  fairly  construed  it  requires  the  jury 
before  they  can  find  for  plaintiffs  to  find  that  the  deed  from  plaintiffs 
to  Lewis  was  intended  as  a  mortgage.  If  this  fact  is  found  then  under 
the  charge  a  verdict  for  plaintiffs  is  authorized  on  a  finding  in  their 
favor  upon  any  one  of  the  other  issues  submitted.  We  do  no  think 
the  jury  could  have  failed  to  so  understand  the  charge. 

The  second  assignment  of  error  should  not  be  considered  because 
the  statement  following  the  proposition  does  not  show  that  the  charge 
set  out  and  complained  of  in  the  assignment  was  given  to  the  jury  and 
does  not  contain  any  reference  to  the  page  of  the  record  from  which  this 
necessary  information  could  be  obtained.  Rule  31 ;  94  Texas,  660 ;  Coop- 
er V.  Hiner,  91  Texas,  658 ;  Westinghouse  Co.  v.  Troell,  70  S.  W.  Rep., 
324;  5  Texas  Ct.  Rep.,  929;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Puente,  70 
S.  W.  Rep.,  362;  Jasper  Co.  v.  Jackson,  23  S.  W.  Rep.,  924;  Holton  v. 
Galveston,  H.  &  S.  A.  Ry.,  6  Texas  Ct.  Rep.,  112;  Texas  &  0.  Ry.  Co. 
V.  Lee,  7  Texas  Ct.  Rep.,  44. 

If  the  assignment  should  be  considered  we  are  Ox  opinion  that  the 
charge  is  not  subject  to  the  objection  urged  against  it.  It  is  erroneous 
in  that  it  requires  of  plaintiffs  a  higher  degree  of  proof  than  the  law 
demands,  but  this  objection  is  not  available  to  appellant.  The  jury 
could  not,  as  contended  by  appellant,  have  understood  the  expression 
in  the  charge,  "that  the  plaintiffs  must  recover  in  this  case  by  the 
preponderance  of  the  testimony  to  your  satisfaction^*  to  mean  that  they 
must  under  the  evidence  before  them  return  a  verdict  for  plaintiffs,  nor 
could  they  have  understood  from  this  language  that  the  court  was  of 
opinion  that  plaintiffs  should  recover.  The  charge  is  not  susceptible 
of  this  construction. 

The  third  and  fourth  assignments  of  error  will  not  be  considered 
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because  they  are  not  correct  copies  of  the  assignments  contained  in  the 
record.  Rule  29,  94  Texas,  659 ;  Horseman  v.  Coleman,  57  S.  W.  Rep., 
304. 

The  fifth  assignment  will  not  be  considered  for  a  like  reason  and 
for  the  further  reason  that  neither  the  assignment  nor  the  statement 
following  the  proposition  thereunder  contains  the  special  charge  asked 
by  the  appellant  which  was  given  by  the  court  with  the  modification 
complained  of  in  the  assignment.  Without  knowing  what  the  special 
charge  contained  we  can  not  determine  whether  or  not  the  modification 
made  to  it  by  the  court  was  erroneous. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  is  so  ordered. 

Affirmed. 


David  Russell  v.  George  W.  Kidd  et  al. 

Decided  December  9,   1904. 

1.— Gambling  Contraot^Princlpal  and  Agent. 

Though  the  courts  will  enforce  no  wagering  contract  nor  render  any 
judgment  based  upon  its  terms,  when  such  contract  has  been  executed  and 
its  fruits  paid  to  the  agent  of  the  winner,  the  agent  can  not  hold  them  as 
against  his  principal. 

8.— Same^Cotton  Fatnres. 

One  who  purchased  cotton  futures  through  a  firm  of  brokers  by  whom  sale 
was  afterwards  made  for  a  profit,  could  recover  from  them  the  proceeds  realized, 
though  the  transaction  w^as  found  to  contemplate  no  actual  delivery  and  to 
be  a  mere  wagering  contract. 

Appeal  from  the  District  Court  of  JeflEerson.  Tried  below  before 
Hon.  A.  T.  Watts. 

Byars  &  Byars,  for  appellant. — Appellees  are  not  entitled  to  the  de- 
fense of  gambling  transaction,  having  acted  as  brokers  and  the  agents 
of  appellant  in  placing  his  orders  for  cotton  for  future  delivery,  and  are 
liable  to  appellant  for  the  profit  derived  from  the  sale  of  cotton  future 
contracts,  purchased  and  sold  for  appellant  by  appellees,  as  his  agents 
and  brokers,  for  a  commission.  Floyd  v.  Patterson,  72  Texas,  205; 
Roby  V.  West,  4  N.  H.,  290;  Gilliam  v.  Brown,  43  Miss.,  641;  Simpson 
V.  Blass,  2  Taunt.,  246;  Owen  v.  Davis,  1  Bailey,  315. 

Lanier,  Martin  &  O'Fiel,  for  appellees. — The  evidence  in  this  cause 
fully  supports  the  findings  both  of  fact  and  of  law  as  made  by  the  trial 
court.  Willis  Bros.  v.  Morris,  63  Texas,  460;  Mathew  v.  Oberthier, 
60  Texas,  329;  Sealingson  v.  Lewis,  65  Texas,  215;  Sanger  v.  Miller, 
62  S.  W.  Rep.,  425;  Rayner  Cattle  Co.  v.  Bedford,  91  Texas,  642,  650; 
Beer  v.  Landman,  88  Texas,  450. 

GILL. — Associate  Justice. — David  Russell  sued  the  firm  of  Moore, 
Hathaway  &  Co.  to  recover  the  amount  of  a  draft  drawn  by  the  firm  in 
hia  favor  for  $883  which  was  dishonored  by  the  drawee. 
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The  defendant^  B.  E.  Moore^  one  of  the  members  of  the  firm,  failed 
to  answer  and  judgment  by  default  was  rendered  against  him.  The 
other  cLefendants  answered  by  general  demurrer,  and  further  that  they 
were  not  liable  on  the  draft  sued  on  because  it  was  given  in  settlement 
of  a  gambling  transaction  consisting  of  a  purchase  and  sale  of  cotton 
futures  in  which  no  actual  delivery  was  contemplated. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for  the 
defendant  firm  and  the  answering  members  thereof. 

The  trial  court  found  as  a  conclusion  of  fact  that  the  transaction 
out  of  which  the  draft  grew  was  between  the  defendant  firm  and  plain- 
tiff in  which  no  delivery  was  intended  and  in  which  it  was  understood 
that  the  defendant  firm  was  to  become  liable  to  plaintiff  and  to  settle 
only  according  to  difference  in  price. 

The  court  further  found  that  the  contract,  though  made  under  the 
rules  of  the  New  Orleans  Cotton  Exchange  and  requiring  actual  delivery 
at  maturity,  was  in  fact  a  device  to  cover  a  gambling  transaction  and 
was  therefore  unenforceable. 

By  appropriate  assignment  the  plaintiff,  who  is  appellant  here,  as- 
sails the  trial  court^s  fact  conclusions  and  his  conclusions  of  law  as 
well. 

The  general  history  of  the  transaction  is  as  follows:  The  defendant 
firm  was  engaged  in  the  brokerage  business  at  Belmont,  Texas,  buying 
and  selling  cotton  and  grain  on  commission.  B.  E.  Moore,  one  of  the 
members  of  the  firm,  was  a  member  of  the  New  Orleans  Cotton  Ex- 
change. The  rules  of  the  last  named  concern  provided  that  only  mem- 
bers could  operate  on  the  floors  of  the  exchange  and  that  all  contracts 
for  future  delivery  must  provide  for  the  actual  delivery  of  goods  bought 
when  the  contract  matured. 

The  plaintiff  authorized  the  firm  through  its  representative,  B.  E. 
Moore,  to  purchase  for  him  a  certain  number  of  bales  of  cotton  to  be 
delivered  at  a  named  time  in  the  future.  Plaintiff  placed  with  the  firm 
the  necessary  margin  of  earnest  money.  The  firm  became  the  agent 
of  plaintiff  for  a  stipulated  commission.  Moore,  acting  according  to 
these  instructions,  made  the  purchase  on  the  New  Orleans  Cotton  Ex- 
change. Some  time  thereafter,  but  prior  to  delivery  day,  Moore,  with- 
out authority  from  plaintiff  and  without  his  knowledge,  sold  plaintiff's 
contract  at  a  profit  of  $883  over  what  it  cost  plaintiff.  This  sale 
of  plaintiff's  contract  was  also  made  on  the  New  Orleans  Cotton  Ex- 
change. Later  still,  but  prior  to  delivery  day,  plaintiff  notified  his 
brokers,  the  defendants,  that  he  wished  his  contract  sold.  They  then 
reported  to  him  the  sale  they  had  made  and  sent  him  the  draft  in 
question  to  cover  his  profits,  which  they  had  actually  collected  and  were 
holding.  The  bank  on  which  the  draft  was  drawn  refused  to  honor 
it  because  defendants  had  no  funds  on  deposit  with  it.  Plaintiff  then 
brought  this  suit.    The  facts  thus  far  are  undisputed. 

We  may  concede  that  the  contract  made  on  the  floor  of  the  New 
Orleans  Cotton  Exchange  by  the  defendants  for  plaintiff  was  a  gambling 
contract,  yet  the  judgment  can  not  stand.  It  is  settled  law  that  the 
courts  will  not  enforce  gambling  contracts  but  will  leave  the  parties 
where  they  are  found.    But  it  has  been  determined  with  equal  clear- 
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ness  that  the  fruit  of  a  gambling  venture  is  property  about  which  the 
parties  will  be  allowed  to  litigate.  The  courts  will  enforce  no  wagering 
contract  nor  render  any  judgment  based  upon  its  terms.  But  when  a 
wagering  contract  has  been  executed  and  its  fruits  paid  to  the  agent  of 
the  winner  the  agent  can  not  hold  it  against  his  principal.  Floyd  v. 
Patterson,  72  Texas,  205,  and  authorities  cited. 

Applying  these  rules  to  the  case  at  hand  it  becomes  clear  that  the 
judgment  of  the  trial  court  is  wrong.  The  plaintiff  hired  defendants 
as  brokers  to  make  a  contract  for  him.  They  did  so  for  a  stipulated 
wage.  They  sold  his  contract  for  a  profit  which  they  now  hold.  The 
court  in  determining  this  controversy  is  not  called  on  to  inquire  into 
the  nature  of  the  contract  thus  sold.  The  inquiry  stops  when  it  is  as- 
certained that  defendants  have  collected  money  for  plaintiff  which  they 
refuse  to  pay  over. 

The  judgment  of  the  trial  court  is  reversed  and  judgment  here  ren- 
dered that  plaintiff  recover  of  defendant  firm  and  the  individual  mem- 
bers thereof  the  amount  of  the  draft  with  interest  and  costs. 

Reversed  and  rendered. 

Writ  of  error  refused. 


J.  M.  QUFFEY  PeTKOLEUM  COMPANY  V.  GlASS  OiL  COMPANY. 

Decided  December  10,  1004. 

1. — ^Pleading — ^Ezpreu  Contract — ^Varianee. 

Upon  pleading  asserting  an  express  contract  for  sale  at  an  agreed  price, 
there  can  be  no  recovery  on  an  implied  contract  to  pay  market  value. 

8. — Bailment — Sale. 

The  owner  of  property  in  possession  of  a  bailee  can  not  recover  its  value 
from  the  latter  who  declines  to  purchase  it  and  offers  to'  deliver  the  property. 

Appeal  from  the  County  Court  of  Jefferson.  Tried  below  before 
Hon.  D.  P.  Wheat. 

Greers,  Nail  &  Nebleit,  for  appellant. — The  allegata  and  probata 
must  correspond  and  agree,  and  no  verdict  or  judgment  can  be  sustained 
unless  there  has  been  an  averment  to  let  in  the  evidence  upon  which  said 
judgment  is  predicated,  and  if  a  party  proves  a  contract  essentially  dif- 
ferent from  that  alleged,  he  must  fail.  .  Morris  v.  Keeling,  79  Texas, 
146;  W.  U.  Tel.  Co.  v.  Smith,  88  Texas,  13;  W.  U.  Tel.  Co.  v.  Byro, 
9  Texas  Ct.  Rep.,  443 ;  Brady  v.  Barnett,  9  Texas  Ct.  Rep.,  333 ;  Brink- 
ley  V.  Harkins,  48  Texas,  225;  Moore  v.  Kennedy,  81  Texas,  147. 

GILL,  Associate  Justice. — The  Glass  Oil  Company  sued  the  J.  M. 
Guffey  Petroleum  Company  to  recover  the  market  price  of  621  7-10 
barrels  of  crude  petroleum  averring  that  defendant  purchased  the  oil 
from  plaintiff  and  promised  to  pay  therefor  on  demand  the  market  value 
at  the  time  and  place  of  delivery,  which  was  alleged  to  be  60  cents  per 
barrel. 

The  defendant  answered  by  general  demurrer  and  general  denial. 
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A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  for 
plaintifE  for  $310.63.  Defendant  has  appealed  and  complains  here  of 
the  judgment  on  the  ground  that  it  is  without  support  either  in  the 
pleadings  or  evidence. 

The  suit  was  upon  an  express  contract.  The  evidence  showed  that 
plaintiff  had  no  contract  with  defendant  either  express  or  implied  for 
the  sale  of  the  oil  sued  for. 

The  facts  as  disclosed  by  the  record  are  briefly  that  the  Glass  Oil 
Company  was  a  partnership  owning  and  operating  oil  wells  ifi  the 
Beaumont  and  Sour  Lake  fields.  They  had  a  contract  with  appellant, 
a  corporation  operating  a  pipe  line  and  storage  tanks,  to  pipe  the  pro- 
duct of  the  wells  to  its  tanks  at  certain  fixed  rates.  Under  this  contract 
the  oil  in  question  was  taken  from  appellee's  tanks  into  appellant's 
pipe  line  and  tickets  issued  therefor.  These  tickets  are  receipts  for  the 
oil  thus  taken  and  are  now  held  by  the  plaintiff.  The  appellant  has 
offered  to  deliver  the  oil  to  appellees  or  to  whomsoever  they  may  sell 
it,  but  refuses  to  purchase  it. 

It  is  plain  from  these  facts  that  the  proof  does  not  correspond  with 
the  allegations.  The  truth  is  plaintiffs  brought  their  suit  in  the  belief 
that  they  had  a  contract  with  appellant  for  the  sale  of  the  output  of 
the  well  at  50  cents  per  barrel.  When  confronted  with  the  contract  on 
the  trial  it  was  discovered  that  appellant  was  not  a  party  to  it,  and  that 
it  was  in  fact  made  with  the  Gulf  Refining  Company,  an  entirely  dif- 
ferent concern. 

The  fact  remained,  however,  that  the  appellant  had  the  oil  sued  for 
and  that  its  market  price  was  50  cents  a  barrel  at  the  date  of  delivery, 
so  the  court  rendered  judgment  for  its  value. 

This  was  error  for  both  reasons  assigned.  That  one  can  not  recover 
on  proof  of  an  implied  contract  under  allegations  of  an  express  con- 
tract is  familiar  law.  In  this  case  no  sort  of  contract  of  sale  and  pur- 
chase was  proved.  Under  the  facts  appellees  are  entitled  to  their  oil 
under  the  stipulations  of  the  pipe  line  contract  with  appellant.  This 
they  have  not  asked. 

They  are  not  in  any  event  entitled  to  its  value  under  the  facts  of 
this  record. 

The  facts  being  undisputed  the  judgment  of  the  trial  court  is  re- 
versed and  judgment  here  rendered  for  appellant. 

Reversed  and  rendered. 


Bes  Line  Construction  Co.  v.  John  S.  Woods  et  al. 

Decided  December  10,   1904. 

Contract— Time  of  Euence— Eailroad  Bonos. 

A  proposition  to  give  a  bonus  for  the  construction  of  a  railroad  to  V.  ex- 
pressly stipulated  that  work  should  be  begun  within  thirty  days  and  the  road 
oompleted  by  September  1,  and  that  time  was  of  the  essence  of  the  contracu 
The  letter  of  reply  stated  that  the  proposition  was  accepted  and  that  the  work 
would  be  begun  within  thirty  days  and  pushed  with  due  diligence.  Held,  that 
the  "due  diligence"  thus  mentioned  referred  to  the  diligence  necessary  to  com- 
plete the  road  by  September  1,  and  that  a  recovery  could  not  be  had  on  the 
obligation  given  for  the  bonus  where  the  road  was  not  completed  by  that  time. 
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Appeal  from  the  District  Court  of  Wichita.  Tried  below  before  Hon. 
A.  H.  Carrigan. 

Stanley,  Spoonts  &.  Thompson  and  A,  0.  Bierer,  for  appellant. — 1. 
The  completion  and  operation  of  the  entire  line  on  or  before  September 
1,  1902,  was  not  by  contract  express  nor  implied,  made  a  condition  pre- 
cedent to  the  right  of  the  Oklahoma  Construction  Company  to  demand 
and  receive  and  enforce  payment  of  the  sum  of  $42,500,  which  appel- 
lees expressly  promised  to  pay  on  or  before  September  1,  1902.  Elli- 
son V.  Henshaw,  4  Wheat  (TJ.  S.),  432;  Carr  v.  Duvall,  14  Peters  (U. 
S.),  77;  National  Bank  v.  Hall,  101  TT.  S.,  43;  Minnesota  Ry.  Co.  v. 
Mill  Co.,  117  U.  S.,  149;  Arthur  v.  Gordon,  37  Fed.  Rep.,  558;  Baker 
V.  Johnson  County,  37  Iowa,  186;  Bumster  v.  Phillips,  25  Fed.,  856; 
Salmon  v.  Webster,  4  Colo.,  358;  Rudd  v.  Davis,  15  Til.  App.,  647; 
Eagleton  v.  Waggoner,  46  Mich.,  610;  Batie  v.  Allison,  42  N.  W. 
(Iowa),  306;  Bishop  on  Contracts,  sec.  323. 

2.  This  was  a  building  contract  duly  performed,  and  if  time  was 
the  essence,  only  a  substantial  compliance  as  to  time  and  manner  of  per- 
formance is  required.  Phillips  Construction  Co.  v.  Seymour,  91  TJ. 
S.,  650;  Linch  v.  Paris  L.  &  G.  Co.,  80  Texas,  23;  Hilliard  v.  Crabtree, 
11  Texas,  268;  Howard  v.  Thompson  Land  Co.,  50  S.  W.,  1093. 

Hall  &  StoJces,  L.  P.  Bonner,  Q,  A.  Brown  and  Montgomery  dk 
Hughes,  for  appellees. — 1.  Where  time  is  of  the  essence  of  the  contract, 
there  can  be  no  recovery  at  law  in  case  of  failure  to  perform  within  the 
time  stipulated  and  when  the  party  failed  to  perform  within  the  speci- 
fied time  the  courts  can  not  say  that  it  is  immaterial  when  the  parties 
thereto  have  stipulated  that  it  shall  be  material.  Garrison  v.  Cook,  96 
Texas,  228;  Batsell  v.  Railway  Co.,  4  Texas  Civ.  App.,  580;  McFarland 
V.  Lyon,  4  Texas  Civ.  App.,  589 ;  Cincinnati,  S.  •&  C.  R.  Co.  v.  Bensley, 
19  L.  R.  A.,  796.  (51  Fed.  Rep.,  738) ;  Slater  v.  Emerson,  60  U.  S., 
224;  Memphis  K.  C.  R.  Co.  v.  Thompson,  24  Kan.,  170:  Fitche  v.  T. 
&  P.  Ry.  Co.,  2  Pose/s  Un.  Cases,  257. 

2.  Where  a  party  has  the  privilege  of  earning  the  consideration  with- 
in a  given  time,  and  there  is  no  power  vested  in  the  other  party  to  the 
contract  to  compel  him  to  do  so,  time  is  always  of  the  essence  of  the 
contract.  Presidio  Mining  Co.  v.  Butler,  68  Texas,  590;  Edwards  v. 
Atkinson,  14  Texas,  373 ;  Houston  v.  Newsom,  82  Texas,  80. 

STEPHENS,  Associate  Justice.— May  11,  1901,  the  Vernon 
Board  of  Trade  made  the  following  proposition  for  the  (undisclosed) 
"property  holders  in  Wilbarger  County  and  in  the  city  of  Vernon^'  to  the 
Oklahoma  Construction  Company:  "If  you  will  build  and  construct, 
or  caused  to  be  built  and  constructed,  a  standard  gauge  line  of  railroad 
from  the  city  of  Enid,  in  Garfield  County,  Oklahoma,  to  the  city  of  Ver- 
non, Wilbarger  County,  Texas,  and  have  the  same  in  actual  operation 
on  or  before  the  1st  day  of  September,  1902,  and  have  the  same  operated 
by  the  Blackwell,  Enid  &  Southwestern  Railway  Company,  or  its  succes- 
sors or  assigns,  we  will,  on  our  part,  pay  you  the  sum  of  forty  thousand 
dollars  in  cash,  and  also  cause  to  be  deeded  to  you  by  good  and  sufficient 
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warranty  deed,  free  and  clear  from  all  incumbrances,  lots  fifteen  (15) 
and  sixteen  (16)  in  block  twenty  (20)  old  town,  as  shown  by  the  plat 
duly  recorded  in  said  city  of  Vernon,  Texas.  .  .  .  This  proposition 
is  submitted  to  you  on  condition  of  your  taking  prompt  action  on  same 
and  your  commencing  work  from  Vernon  within  thirty  days  from  your 
acceptance  of  this  proposition.  Time  is  the  essence  of  this  proposition, 
or  of  any  contract  made  by  your  acceptance  of  same,  and  if  said  rail- 
road is  not  built  and  constructed  and  in  operation  as  herein  provided, 
this  proposition  shall  be  null  and  void,  and  any  and  all  parties  released 
from  all  liability  and  obligation  thereby." 

May  13,  1901,  the  Oklahoma  Construction  Company  made  the  fol- 
lowing reply  to  this  proposition : 

"The  Vernon  Board  of  Trade,  Vemon,  Texas. 

Gentlemen :  Your  proposition  of  even  date  is  satisfactory  to  us,  pro- 
vided the  cash  donation  is  secured  in  a  way  satisfactory  to  us,  and 
provided  further  that  right  of  way,  depot  grounds  and  terminal  facili- 
ties are  at  once  secured;  and  provided  further,  that  the  deed  for  lots 
fifteen  (15)  and  sixteen  (16)  in  block  twenty  (20)  old  town,  in  said 
Vemon,  be  placed  in  escrow  and  that  such  property  be  turned  over  to  us 
forthwith,  we  on  our  part  agreeing  to  give  you  or  the  present  owners 
of  said  properties  bond  in  the  sum  of  one  thousand  ($1,000)  dollars, 
conditioned  for  the  payment  of  rent  if  the  railroad  is  not  built  as 
agreed  by  the  terms  of  your  proposition  and  this  our  acceptance. 

*^e,  on  our  part;  agree  to  commence  work  on  the  Vemon  end  of 
said  line  within  thirty  days,  and  push  said  work  of  constmction  to  the 
Bed  Eiver  with  due  diligence,  and  also  push  the  construction  from  the 
north  with  due  diligence  until  the  line  is  completed  into  Vernon,** 

Thereupon  the  appellees,  property  owners  and  residents  of  Wilbarger 
County,  executed  the  following  obligation,  which  was  afterwards  as- 
signed to  the  appellant,  a  Missouri  corporation,  and  declared  on  in  this 
case: 

Vemon,  Texas,  May  13,  1901. 

"On  or  before  September  1,  1902,  for  value  received,  we  each  as  prin- 
cipal, jointly  and  severally,  promise  to  pay  to  the  Oklahoma  Construc- 
tion Company  of  Blackwell,  Oklahoma,  forty-two  thousand  five  hundred 
dollars  ($42,500),  with  interest  thereon  at  the  rate  of  ten  percent  per 
annum  from  the  time  a  line  of  railway  is  built  or  caused  to  be  built  by 
said  Oklahoma  Construction  Company,  from  the  city  of  Enid,  in  Okla- 
homa Territory,  to  the  city  of  Vernon,  Texas,  until  paid ;  provided  same 
is  in  operation  by  the  Blackwell,  Enid  &  Southwestem  Railway  Com- 
pany or  its  successors  or  assigns. . 

"This  note  is  given  as  part  compliance  with  a  certain  proposition 
made  by  the  Board  of  Trade  of  Vemon,  to  said  Oklahoma  Construction 
Company,  under  date  May  11,  1901,  and  duly  accepted  May  13,  1901, 
a  true  copy  of  said  proposition  and  of  said  acceptance  being  attached 
hereto.^* 

The  court  dismissed  the  suit,  holding  the  petition  to  be  bad  on  de- 
murrer, and  especially  because  it  failed  to  state  "that  the  railroad 
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therein  mentioned  was  constructed  and  in  operation  from  Enid  to  Ver- 
non on  or  before  September  1,  1902.^' 

The  principal  question  raised  by  the  appeal  is  whether  or  not  pay- 
ment of  the  obligation  declared  on  was  conditioned  on  the  construction 
and  operation  of  the  railroad  from  Enid  to  Vernon  by  the  1st  of  Sep- 
tember, 1902,  the  petition  taken  as  a  whole  in  effect  showing,  notwith- 
standing some  very  general  allegations  seemingly  to  the  contrary,  that 
November  7,  1902,  was  the  date  of  the  completion  of  the  road,  or  else 
failing  to  show  by  distinct  averment  when  it  was  completed. 

Reading  the  obligation  in  the  light  of  the  proposition  and  acceptance 
referred  to  therein  and  set  out  above,  which  were  made  exhibits  to  the 
petition,  we  must  hold  that  the  payment  of  the  obligation  was  condi- 
tioned on  the  completion  of  the  railroad  by  the  time  mentioned  in  the 
proposition,  which  in  express  terms  made  both  the  time  for  the  com- 
pletion and  the  time  for  the  beginning  of  the  work  essential.  In  order 
to  better  secure  the  payment  of  the  donation  offered,  the 
obligation  declared  on  was  demanded  and  accepted,  and  in 
order  to  enable  the  construction  company  to  comply  with  the 
proposition  within  the  time  specified,  right  of  way,  depot  grounds  and 
terminal  facilities  were  required  to  be  secured  at  once  and  lots  15  and 
16  in  block  20  of  the  old  town  of  Vernon  were  required  to  be  turned 
over  forthwith.  With  these — ^the  only  provisos — met,  the  proposition 
was  declared  to  be  satisfactory,  which  excluded  any  other  modification 
of  it.  The  concluding  paragraph  in  the  letter  of  acceptance,  reading: 
^TVe,  on  our  part,  agree  to  commence  work  on  the  Vernon  end  of 
said  line  within  thirty  days,  and  push  said  work  of  construction  to  the 
Red  River  with  due  diligence,  and  also  push  the  construction  from  the 
north  with  due  diligence  until  the  line  is  completed  into  Vernon," 
which  seems  to  have  been  thrown  in  for  good  measure,  certainly  took 
nothing  from  the  proposition  already  declared,  with  the  modification 
named,  to  be  satisfactory.  No  objection  whatever  was  made  to  anything 
required  of  the  construction  company,  but  only  counter  demands  were 
made  by  it,  which  were  complied  with,  thus  leaving  the  original  propo- 
sition to  stand  as  it  was  made  so  far  as  the  undertaking  of  the  con- 
struction company  was  concerned.  The  obligation  declared  on  itself 
states  that  the  proposition  in  pursuance  of  which  it  was  executed,  a  true 
copy  of  which  was  thereto  attached,  was  "duly  accepted."  That  the  rail- 
road was  to  be  constructed  and  in  actual  operation  "on  or  before  the  1st 
day  of  September,  1902,"  was  made  too  conspicuous  for  it  to  have 
escaped  the  attention  of  the  construction  company  in  accepting  the 
proposition.  If  it  intended  by  the  letter  of  acceptance  to  reject  so 
prominent  and  essential  a  feature  of  the  proposition  something  more 
was  required  of  it  than  merely  to  state,  after  expressing  approval  of 
the  proposition,  that  it  would  commence  work  within  thirty  days  and 
push  the  construction  of  the  road  with  due  diligence  until  it  was  com- 
pleted to  Vernon.  To  ascribe  such  a  purpose  to  the  construction  com- 
pany would  expose  it  to  the  suspicion  of  using  language  to  conceal  its 
purpose  in  order  to  deceive  the  other  parties  to  the  negotiation.  The 
natural  interpretation  is  that  all  parties  contemplated  that  the  railroad 
should  be  built  to  Vernon  by  September  1,  1902,  at  the  outside,  and 
Vol.  XXXVII.  Civil— 27. 
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that  it  might  be  completed  sooner.  The  principal  of  the  obligation  sued 
on  was  consequently  made  payable  "on  or  before  September  1,  1902/' 
and  was  to  draw  interest  from  the  time  the  railway  was  built  to  Vernon, 
thus  giving  the  obligors  the  privilege  of  paying  the  note  before  maturi- 
ty in  order  to  avoid  the  payment  of  interest,  and  thus  giving  the  con- 
struction company  the  right  to  interest  from  the  date  of  the  comple- 
tion of  the  work,  if  the  note  was  not  then  paid.  The  voluntary  offer  of 
the  construction  company  to  push  the  work  with  due  diligence  must  have 
been  understood  to  refer  to  the  time  within  and  not  to  extend  the  limits 
fixed  by  the  proposition. 

That  a  compliance  with  the  terms  of  the  proposition  as  to  the  time 
of  performance  was  essential  to  the- right  of  recovery  in  this  case,  we 
need  only  cite  the  following  cases :  Cooke  v.  Garrison,  96  Texas,  228 ; 
72  S.  W.  Rep.,  55;  Slater  v.  Emerson,  22  How.,  224;  Railway  v.  Dens- 
ley,  19  L.  R.  A.,  796  and  Railway  v.  Thompson,  24  Kansas,  170. 

Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 


McCoRD-CoLLiNs  Co.  v.  J.  T.  Pritchard. 

Decided  December  10,   1904. 

ICiinomer  in  Name  of  Corporation— Error  Waived  by  Answer. 

Plaintiff  sued  the  McCord-Collins  Commerce  Co.  for  personal  injury,  and 
an  answer  consisting  of  a  general  denial  and  a  plea  of  contributory  negligence, 
was  filed  "for  the  defendant,"  without  any  name  being  stated.  On  the  trial  it 
developed  that  defendant's  name  was  the  "McCord-Collins  Co.,"  and  after  a 
new  trial  granted  plaintiff  amended  and  defendant  interposed  a  plea  of  limita- 
tions, two  years  having  then  expired  since  the  cause  of  action  accrued.  Held, 
that  the  jury  were  warranted  in  finding  that  the  original  answer  was  filed  on 
behalf  of  the  real  defendant,  and  there  having  been  no  plea  of  misnomer,  the 
error  of  name  was  waived. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

John  W,  Wray,  for  appellant. 

McLean,  Booth  &  Morton,  for  appellee. — ^Where  suit  is  brought 
against  a  corporation  correctly  describing  it,  and  its  business,  and  its 
attorney  defends  without  a  plea  in  abatement,  and  the  evidence  clearly 
identifies  the  defendant,  an  amendment  to  the  petition  correcting  a  mis- 
nomer of  defendant  is  properly  allowed.  And  in  such  case  the  statute 
of  limitations  does  not  run  against  plaintiff  during  the  time  suit  was 
pending  before  amendment.  Southern  Pacific  Co.  v.  Graham,  34  S. 
W.  Rep.,  135;  The  Lafavette  Ins.  Co.  v.  French,  18  How.,  340;  Tryon 
V.  Butler,  9  Texas,  553;^  Smith  v.  Plank  Road  Co.,  30  Ala.,  650-663; 
First  National  Bank  of  Baltimore  v.  Jaggers,  31  Md.,  38  (s.  c,  100 
Am.  Dec,  63);  30  Amer.  St.  Rep.,  543-544;  1  Black  on  Judgments, 
vol.  1,  sec.  213 ;  Thompson  on  Corp.,  vol.  1,  sec.  293 ;  vol.  6,  sec.  7613, 
7614. 
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SPEER,  Associate  Justice. — On  February  18,  1899,  the  appellee 
received  certain  personal  injuries  while  in  the  building  occupied  by 
the  appellant  as  a  wholesale  grocery  house  in  the  city  of  Fort  Wc/rth. 
He  filed  suit  to  recover  damages  on  May  9,  1899,  alleging  the  name  of 
the  defendant  to  be  McCord-Collins  Commerce  Company.  The  petition 
described  the  building  in  which  the  business  was  carried  on,  and  the 
citation  was  served  on  J.  Burnett  Collins  who  was  then  and  is  now  the 
president  of  the  appellant  company.  An  answer  was.  filed  on  February 
12,  1900,  containing  a  general  demurrer  and  general  denial,  which  was 
signed  by  counsel  as  "attorney  for  defendant.'*  On  April  21,  1900,  an 
amended  answer  was  filed  in  the  name  of  "the  defendant,"  without  spe- 
cially disclosing  the  name  of  the  defendant  for  whom  such  answer  was 
intended.  The  case  came  on  for  trial  June  3,  1901,  when  it  was  discov- 
ered that  the  McCord-Collins  Commerce  Company  was  not  the  name  of 
the  defendant  intended  to  be  sued,  but  that  its  true  name  waa  McCord- 
Collins  Company.  The  appellee  was  apprized  of  this  error  by  the  intro- 
duction in  evidence  upon  the  part  of  the  defendant  of  the  charter  of  the 
present  appellant  showing  its  name  to  be  as  above  indicated.  Thereupon 
appellee,  by  trial  amendment,  made  the  proper  correction  curing  the 
misnomer  of  the  defendant.  The  court  directed  the  jury  to  find  for  the 
McCord-Collins  Commerce  Company,  and  a  new  trial  was  subsequently 
granted.  Appellee  again  amended  dismissing  his  cause  of  action  as  to 
the  McCord-Collins  Commerce  Company,  and  continued  the  cause  for 
service  upon  the  McCord-Collins  Company,  which  was  afterwards  served 
with  citation,  and  answered  among  other  things  with  a  plea  of  the  stat- 
ute of  limitations  of  two  years. 

It  will  be  observed  that  at  the  time  of  the  filing  of  the  trial  amend- 
ment above  referred  to,  more  than  two  years  had  elapsed  since  the  hap- 
pening of  the  injury.  After  the  service  of  citation  upon  the  appellant 
company  the  court  sustained  the  special  demurrer  to  appellee's  petition 
and  cause  of  action  on  the  ground  that  it  was  barred  by  the  statute  of 
limitations  of  two  years,  but  that  judgment  was  subsequently  reversed 
by  this  court  and  the  cause  remanded  for  another  trial.  Prichard  v. 
McCord-Collins  Company,  30  Texas  Civ.  App.,  582,  71  S.  W.  Rep.,  303. 
The  trial  resulting  in  the  judgment  sought  to  be  reversed  on  this  appeal 
was  had  upon  appellee's  fourth  amended  petition,  supplanting  all  former 
pleadings,  in  which  it  was  alleged,  among  other  things,  in  effect,  that 
appellant  company  was  the  company  intended  to  be  sued  at  all  times; 
that  it  understood  such  to  be  the  fact,  and  that  it  had  in  reality  ap- 
peared and  answered  in  the  case  upon  the  several  dates  hereinbefore  re- 
ferred to  as  the  dates  of  filing  defensive  pleadings  by  "the  defendant." 
The  case  was  submitted  to  a  jury  upon  special  issues,  upon  the  answers 
to  which  the  court  rendered  judgment  in  favor  of  the  appellee  for  the 
sum  of  $900  damages. 

In  the  view  we  take  of  the  case  the  8th  special  finding  of  the  jury 
to  the  effect  that  the  original  answer  filed  February  12,  1900,  and  the 
amended  answer  filed  April  21,  1900,  were  filed  for  and  on  behalf  of 
the  appellant,  if  supported  by  the  evidence,  is  decisive  of  all  questions 
in  this  case  and  necessarily  leads  to  an  affirmance  of  the  judgment.  Of 
course  if  appellee  really  intended  to  sue  the  appellant,  and  the  jury  lji>.5 
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found  that  he  did,  and  if  appellant  appeared  and  answered  his  suit,  it 
is  immaterial  whether  it  was  ever  served  with  citation  or  whether  it 
was  correctly  described  in  his  petition.  An  answer  failing  to  suggest 
the  misnomer  would  amount  to  a  waiver  of  such  irregularity  and  au- 
thorize a  judgment  against  it.  If  it  desired  to  avail  itself  of  such 
irregularity  it  should  have  done  so  by  a  plea  in  abatement  interposed 
at  the  proper  time,  to  which  appellee  could  properly  have  replied  by  an 
amendment  curing  the  misnomer.  Southern  Pacific  Company  v.  Gra- 
ham, 12  Texas  Civ.  App.,  565,  34  S.  W.  Bep.,  135.  Treating  the  action 
of  appellant  in  introducing  in  evidence  the  certificate  of  its  incorpora- 
tion showing  its  real  name  as  having  the  same  effect  as  a  plea  in  abate- 
ment, it  will  be  observed  that  the  appellee  immediately  by  trial  amend- 
ment corrected  the  name  of  the  defendant  and  sought  judgment  against 
it  according  to  such  correction.  It  is  insisted,  however,  that  the  evi- 
dence is  insufficient  to  support  the  finding  of  the  jury,  and,  moreover, 
that  the  issue  should  not  have  been  submitted  to  the  jury  at  all,  and 
that  the  court  should  himself  have  passed  upon  this  issue  from  an 
inspection  of  the  record  before  him.  But  with  these  contentions  we 
can  not  agree. 

The  several  answers  referred  to  in  no  way  disclosed  the  name  of  the 
defendant  answering,  and  necessarily  extrinsic  matters  were  to  be  re- 
sorted to  to  determine  the  real  party  filing  such  pleadings.  With  respect 
to  the  sufficiency  of  the  evidence  to  support  the  findings  it  is  enough  to 
refer  to  the  amended  answer  filed  April  21,  1900,  containing,  among 
other  things,  the  following  special  plea :  "And  further  answering  here- 
in defendant  says  that  if  the  plaintiff  received  the  injuries  that  he 
complained  of,  that  the  same  was  due  to  his  own  negligent  conduct, 
and  but  for  his  own  reckless  and  wanton  disregard  of  his  safety  would 
not  have  occurred,  for  defendant  shows  that  at  the  time  the  elevator 
began  to  descend  from  which  the  box  fell  that  struck  plaintiff,  that 
plaintiff  was  about  10  feet  southwest  of  said  elevator  and  in  a  place  of 
safety,  and  that  after  seeing  that  an  accident  had  happened  to  said  ele- 
vator and  after  the  man  therein  had  fallen  from  said  elevator  to  the 
fioor  on  which  plaintiff  was,  and  his  truck  and  boxes  were  about  to  fall, 
which  plaintiff  saw  and  which  defendant  alleges  plaintiff  could  have  seen 
by  the  exercise  of  ordinary  care,  plaintiff,  in  disregard  of  his  safety, 
went  near  to  said  elevator  and  under  said  box  which  was  balancing  on 
the  truck  above  and  which  was  about  to  fall ;  that  it  was  wholly  unneces- 
sary for  plaintiff  to  have  gone  so  close  to  and  under  said  elevator  while 
it  was  so  suspended  between  the  fioor  on  which  plaintiff  was  standing 
and  the  floor  above,  said  elevator  being  at  the  time  above  the  gate  which 
protects  the  elevator  shaft  and  in  such  condition  there  was  nothing  to 
prevent  the  box  falling.  That  plaintiff  could  easily  have  avoided  said 
accident  had  he  exercised  any  care  in  the  premises,  but  instead  thereof 
his  own  acts  contributed  to  and  were  the  real  cause  of  his  said  injury, 
if  any  he  received.  Defendant  further  says  that  it  did  not  conduct  a 
retail  grocery  store  or  keep  for  sale  in  such  quantities  as  plaintiff  desired 
the  articles  which  plaintiff  wished  to  purchase;  that  it  never  offered  to 
sell  and  never  solicited  the  trade  of  others  than  retail  dealers  or  those 
buying  in  large  quantities;  that  plaintiff  well  knew  this;  that  if  plain- 
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tiflf  entered  any  wholesale  house  of  defendant  to  make  a  purchase,  which 
he  alleges  and  which  defendant  denies,  then  defendant  shows  that  it  was 
his  purpose  to  buy  the  same  in  a  quantity  less  than  defendant  ever  of- 
fered to  sell  or  was  willing  to  sell,  and  that  defendant  had  no  employes, 
as  alleged  by  plaintiff,  who  were  authorized  to  sell  at  retail;  that  if 
plaintiff  was  hurt  by  defendant's  employes,  as  he  alleges  and  defendant 
denies,  that  he  was  not  in  the  house  by  the  permission  of  defendant, 
but  as  an  intruder  and  trespasser,  and  that  none  of  defendants  employes 
were  authorized  to  permit  plaintiff  to  go  into  the  warehouse  or  store 
where  he  alleges  he  was  hurt;  that  said  bulding  in  which  plaintiff  claims 
to  have  received  said  injury  has  not  and  had  not  at  said  time,  a  passen- 
ger elevator,  but  the  accident  complained  of  by  plaintiff  occurred  at  a 
freight  elevator  used  solely  for  that  purpose,  and  that  there  was  a  stair- 
way leading. to  the  floor  on  which  plaintiff  claims  to  have  been  injured 
and  which  he  could  and  should  have  used  and  which  was  used  by  per- 
sons other  than  employes  in  the  building  for  going  from  one  floor  to 
another,  and  that  it  was  safe  and  convenient;  that  none  of  defendant's 
employes  had  authority  to  allow  the  plaintiff  to  ride  upon  said  freight 
elevator,  and  this  plaintiff  well  knew/' 

This  answer  clearly  purports  to  be  the  answer  of  the  company  in- 
flicting the  injury,  or  at  any  rate,  is  such  an  answer  as  the  company, 
under  such  circumstances,  would  be  authorized  to  make,  and  can  hardly 
be  said  to  be  such  an  answer  as  the  McCord-Collins  Commerce  Company, 
a  foreign  corporation  wholly  unconnected  with  the  injury,  would  be  ex- 
pected to  make  in  the  case.  Counsel  for  appellee  has  well  said  that  the 
hand  may  be  the  hand  of  Esau,  but  the  voice  is  the  voice  of  Jacob.  Not 
only  do  the  pleadings  of  the  defendant  appear  to  be  those  of  this  ap- 
pellant, but  it  is  noted  that  one  of  the  attorneys  who  filed  the  special 
answer  above  referred  to  is  also  one  of  the  attorneys  signing  the  last 
amended  answer  filed  in  the  trial  court  subsequent  to  the  dismissal  as 
to  the  McCord-Collins  Commerce  Company,  and  the  service  of  citation 
upon  appellant.  Southern  Pacific  Company  v.  Graham,  12  Texas  Civ. 
App.,  565,  34  S.  W.  Eep.,  135. 

As  tending  to  a  conclusion  that  appellant  had  not  appeared  in  the 
case  prior  to  the  service  of  citation  upon  it,  counsel  calls  our  attention 
to  the  fact  that  the  appellee  caused  the  case  to  be  continued  after  the 
dismissal  as  to  the  McCord-Collins  Commerce  Company  for  the  pur- 
pose of  procuring  service  of  citation  upon  the  appellant.  But  it  is 
apparent,  we  think,  that  this  action  upon  the  part  of  appellee  was  in- 
voluntary and  was  taken  for  the  purpose  of  meeting  the  views  of  the 
trial  court  as  to  the  necessity  for  an  actual  service  of  citation  upon 
appellant  before  he  would  be  authorized  to  render  judgment  against 
it-  But  even  if  this  be  a  circumstance  to  be  considered  against  appellee 
upon  this  issue,  there  is,  nevertheless,  as  we  have  shown,  sufficient 
evidence  to  authorize  the  finding  of  the  jury  that  appellant  had  ap- 
peared in  the  case  prior  to  the  bar  of  the  statute  of  limitations. 

It  is  unnecessary  to  notice  in  detail  the  various  assignments  of  error, 
since  our  conclusions  upon  this  issue  necessarily  dispose  of  them  all. 

The  judgment  is  affirmed.  Affirmed. 

Writ  of  error  refused. 
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J.  Ullmann  v.  W.  H.  Land. 

Decided  December  10,  1904. 

1.— Sale— Ezohange  or  Barter  Distingruished. 

A  sale  of  land  may  be  a  sale,  as  distinguished  from  an  exchange  or  barter, 
although  the  transfer  is  made  for  something  else  than  money,  provided  each 
article  is  transferred  at  an  agreed  or  the  market  value,  so  that  the  one  thing 
is  received  in  payment  of  the  price  of  the  other. 

2.— Same-Agent's  Commissions. 

Where  plaintiff  undertook  to  sell  defendant's  land  upon  an  agreement  that 
he  was  to  have  for  his  services  in  selling  all  that  the  land  brought  over  and 
above  $780,  and  a  purchaser  was  found  at  a  price  of  $1350,  for  $350  of  which 
he  executed  notes  and  for  the  remainder  deeded  to  defendant  another  tract  of 
land  at  an  agreed  valuation  of  $1000,  plaintiff  was  entitled  to  recover  for  his 
commission  the  difference  between  $780  and  the  value  of  the  land  and  notes 
taken  in  exchange. 

Appeal  from  the  District  Court  of  Wise.  Tried  below  before  Hon. 
J.  W.  Patterson. 

R.  E.  Carswell,  for  appellant. 

r.  J.  McMurray,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee  sued  appellant  in  the 
District  Court  of  Wise  County,  alleging  that  the  latter  was  the  owner  of 
certain  described  real  estate  situated  in  that  county,  consisting  of  130 
acres  out  of  the  Edward  Stephens  survey,  which  he  was  desirous  of  sell- 
ing, and  to  that  end  employed  appellee  to  find  a  purchaser  and  sell  same 
for  him.  That  appellant  valued  said  land  at  $6  per  acre,  and  agreed 
and  promised  appellee  to  give  as  compensation  for  finding  a  purchaser 
and  selling  said  land  all  over  the  sum  of  $6  per  acre  that  he  could 
get  for  it,  to  be  agreed  on  between  the  purchaser,  appellant  and  appellee. 
That  he  at  once  set  about  to  find  a  purchaser  for  said  land,  which  re- 
sulted in  discovering  one  John  M..  Green,  who  was  willing  to  purchase 
the  same,  and  who  did  purchase  the  same  upon  the  following  terms, 
viz.:  "Said  Green  was  to  pay  as  consideration  for  said  land  as  above 
described  the  sum  of  $1350,  to  be  paid  as  follows,  to  wit :  Said  UUman 
to  take  for  himself  and  plaintiff  as  part  consideration  for  his  said  land 
the  farm  and  premises  owned  by  said  Green  as  follows:  Tract  of  land 
situated  in  Wise  County  .  .  .  containing  80  acres,  said  last  de- 
scribed land  to  be  taken  upon  said  consideration  for  the  sum  of  $1,000, 
which  was  to  be  counted  as  cash  consideration  from  said  Green  to  said 
Ullmann,  and  said  Green  in  further  consideration  was  to  execute  and 
deliver  to  said  Ullmann  three  notes  amounting  in  all  to  $350,  due  in 
the  future  as  follows:  one  note  for  $100,  due  November  1,  1904,  one 
note  for  $100,  due  November  1,  1905,  one  note  for  $150,  due  November 
1,  1906,  all  bearing  10  percent  interest  from  date  and  retaining  vendor^s 
lien  on  said  land  for  the  purchase  money.  That  said  Ullmann  fully 
understanding  said  trade,  fully  agreed  to,  acquiesced  in  and  ratified 
same.    That  thereafter  and  in  pursuance  to  said  agreement  said  Ullmann 
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made,  Executed  and  delivered  to  said  John  M.  Green  his  deed  in  writing 
to  said  first  named  land,  and  said  Green  made,  executed  and  delivered 
to  said  UUmann  his  deed  in  writing  to  the  said  land  so  sold  by  him  to 
said  Ullmann  as  a*  part  payment  upon  the  land  sold  to  him  by  said 
UUmann,  and  said  Green  duly  executed  and  delivered  his  said  notes 
as  aforesaid  to  said  Ullmann,  which  said  notes  and  deed  were  accepted 
by  said  Ullmann  for  said  land  and  the  same  are  now  in  the  custody  and 
control  of  said  Ullmann  and  he  is  claiming  said  land  so  deeded  him 
by  said  Green  and  the  notes  so  given/'  It  was  further  alleged  that 
the  Green  land  Was  worth  at  least  $1250  cash  and  the  said  notes  well 
worth  $350,  and  that  appellant  was  not  entitled  under  the  contract 
to  more  than  $750.  There  was  prayer  for  judgment  in  the  sum  of 
$820,  and  in  the  alternative  for  a  decree  that  appellant  holds  said 
land  and  notes  in  trust  for  the  appellee  and  appellant,  and  for  judg- 
ment partitioning  the  same.  The  appellant's  answer  consisted  of  a 
general  demurrer,  general  denial  and  a  special  plea  that  if  appellee 
acted  for  him  in  disposing  of  the  land,  it  was  in  making  an  exchange 
of  lands,  and  for  his  services  was  to  receive  $150,  which  had  been  ten- 
dered him  before  the  suit  was  brought.  The  cause  was  tried  before 
a  jury  which  resulted  in  a  verdict  and  judgment  in  favor  of  appellee 
for  $300. 

Appellant's  various  assignments,  which  are  submitted  as  one  in  this 
court,  find  expression  in  the  following  proposition  submitted  under 
them:  "Under  the  allegations  of  appellee's  petition  and  the  proof 
there  could  have  been  no  recovery  against  appellant  except  for  $150, 
and  the  court  erred  in  charging  the  jury  that  it  could  in  any  event  find 
for  appellee  the  excess  over  $780  of  the  aggregate  value  of  $350  in  notes 
and  the  80  acres  of  land  received  in  exchange." 

The  testimony  supports  the  material  allegations  of  appellee's  petition 
to  the  effect  that  he  was  to  receive  as  compensation  for  his  services  in 
effecting  the  sale  of  appellant's  lands  all  over  the  sum  of  $780  received 
for  them.  And  that  being  unable  to  sell  the  same  for  cash,  he  pro- 
cured a  purchaser  in  the  person  of  John  M.  Green  to  whom  a  sale  was 
consummated  for  the  sum  of  $1,350  upon  the  terms  alleged.  That  this 
was  fully  understood  and  ratified  by  the  appellant.  This  we  think  au- 
thorized a  recovery  against  appellant  for  the  excess  of  the  reasonable 
value  of  the  Green  notes  and  land  above  $780  as  found  by  the  jury. 
We  think  the  transaction  amounted  to  a  sale  of  appellant's  land.  As 
said  by  Mr.  Tiedeman  in  his  work  on  Sales,  section  12 :  "Although  it 
has  been  sometimes  held  that  the  sale  must  be  a  transfer  for  money, 
and  that  every  other  transfer  is  an  exchange  or  barter,  the  better  opinion 
is  that  the  transaction  is  still  a  sale  although  the  transfer  is  made  for 
something  else  than  money,  provided  each  article  is  transferred  at  an 
agreed  or  the  market  value,  so  that  the  one  thing  is  received  in  pay- 
ment of  the  price  of  the  other." 

In  the  present  case  appellant's  lands  were  valued  at  $1350,  and  the 
Green  lands  taken  in  payment  were  valued  at  $1,000,  while  the  difference 
was  represented  by  notes  promising  money,  which  under  all  the  decis- 
ions would  be  equal  to  money  as  an  element  of  sale.  This  meets  the 
criterion  prescribed  by  the  author  above  quoted,  which  is,  "whether 
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there  is  a  fixed  price,  as  a  determination  of  the  value  at  which  the  things 
are  to  be  exchanged.  If  there  is  such  a  fixed  price,  the  transaction  is 
a  sale ;  but  if  there  is  not,  the  transaction  is  an  exchange.^^  This  view 
has  been  expressly  adopted  by  the  courts  of  this  Slate  in  Thornton  v. 
Moody,  24  S.  W.  Sep.,  331,  in  an  opinion  by  Mr.  Justice  Fly,  in  which 
case  a  writ  of  error  was  refused  by  the  Supreme  Court.  While  appel- 
lant would  doubtless  have  had  the  right  to  decline  the  oflfer  made  by 
Green  and  to  have  insisted  upon  a  cash  transaction,  yet  having  waived 
his  right  to  do  so,  and  having  explicitly  agreed  to  the  terms  of  the  oflfer, 
we  think  he  can  not  be  heard  to  say  that  appellee  has  not  complied  with 
his  contract  and  is  not  entitled  to  the  excess  over  $780  brought  by 
the  land.  The  principle  here  announced  is  analogous  to  that  applied 
in  those  cases  holding  an  owner  liable  to  the  agent  for  his  commissions 
where  such  owner  accepts  a  less  sum  than  the  agent  has  been  authorized 
to  sell  for.  Numerous  cases  of  this  character  have  arisen  in  this  State, 
and  the  owner  has  usually  been  held  liable  to  the  agent  where  he  accepts 
a  purchaser  procured  by  such  agent,  even  though  at  a  sum  or  upon  terms 
which  he  would  not  be  bound  to  accept  under  the  agent* s  contract  of 
employment.  This  is  properly  treated  as  a  compliance  with,  and  the 
recovery  in  such  case  is  upon  the  contract. 

Judgment  affirmed^ 

Affirmed. 

Writ  of  error  dismissed. 


Sovereign  Camp  Woodmen  of  the  World  v.  Emma  Hicks. 

Decided  December   14,  1904. 

1.— Beneilt  Certiilcate— Payment  of  Dneft— Forfeiture. 

A  provision  in  a  benefit  certificate  that  if  the  admission  fees,  dues  or 
beneficiary  fund  assessments  levied  against  the  holder  were  not  paid  as  required 
by  the  constitution  and  laws  of  the  order,  the  certificate  should  become  null 
and  void,  contemplated  that  in  the  event  of  a  failure  to  pay  such  dues  the 
certificate  should  become  void  without  any  action  on  the  part  of  the  order,  un- 
less payment  was  prevented  by  some  act  or  omission  on  the  part  of  the  order 
or  its  officers. 

2.»8ame— Same— Absenoe  of  Clerk. 

The  holder  of  a  benefit  certificate  was  not  suspended  from  the  order  for  not 
paying  his  monthly  dues,  where  he  failed  to  do  so  because  the  clerk  who  received 
them  was  out  of  town  or  there  was  no  clerk. 

8.— Beneilt  Society— Constitntion— Bylaws. 

Where  a  certificate  in  a  benefit  society  expressly  stipulated  that  it  should  be 
forfeited  if  the  members  did  not  comply  with  the  constitution  and  laws  and  such 
bylaws  as  were  in  force  or  should  thereafter  be  enacted,  such  constitution  and 
laws  became  a  part  of  the  contract  and  binding  on  the  holder. 

4j— Same— Dissolntion  of  Lodge— Beinstatement— Estoppel. 

Where  a  member  of  a  benefit  society  was  in  good  standing  in  the  lodge  to 
which  he  belonged  at  the  time  of  its  dissolution,  but  took  no  steps  to  reinstate 
in  another  lodge  until  his  certificate  was,  by  the  constitution  and  laws  of  the 
society,  forfeited,  the  action  of  the  sovereign  clerk  of  the  order  in  advising  him, 
after  such  forfeiture,  what  course  to  pursue  in  order  to  reinstate,  did  not  Invoke 
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the  doctrine  of  estoppel  against  the  society  to  deny  his  reinstatement  where  he 
did  not  act  on  the  representations  of  the  clerk. 

6.^PTaotioe  on  Appeal— Costs— Statement  of  Facts. 

Where  unnecessary  matter  has  been  copied  into  the  statement  of  facts  on 
appeal  by  the  winning  party,  the  costs  of  such  statement  will  be  taxed  against 
him. 

Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  before 
Hon.  M.  Kennon. 

Onion  &  Henry,  for  appellant. — 1.  There  not  beinff  sufficient  evi- 
dence to  sustain  a  verdict  and  judgment  for  plaintiff,  defendant  was  en- 
titled to  a  peremptory  instruction.  2  Bacon,  Benefit  Societies,  sec.  385b, 
p.  763;  Knights  of  Honor  v.  Keener,  25  S.  W.  Rep.,  1084;  Peet  v. 
Maccabees,  47  N.  W.  Rep.,  119 ;  Legion  of  Honor  v.  Landers,  72  S.  W. 
Rep.,  880. 

2.  A  suspended  member  of  a  fraternal  insurance  order  must  com- 
ply with  the  constitution  and  laws  of  the  order  in  applying  for  rein- 
statement, and  before  his  beneficiaries  can  recover  they  must  show  that 
deceased  did  comply  with  the  laws,  and  that  deceased  would  have  been 
reinstated  if  he  had  lived.  2  Bacon  on  Benefit  Societies,  sec.  385b,  p. 
763;  and  authorities  cited  above. 

Dibrell  &  Mosheim  and  Adolph  Seidemann, — The  evidence  clearly 
showed  that  Fred  Hicks  was  not  at  fault  in  failing  to  pay  assessment 
No.  124,  but  that  he  was  ready  and  willing  and  made  every  effort  pos- 
sible to  pay  said  assessment,  and  that  the  clerk  of  the  local  camp  at 
Marion  had  absconded  and  said  Hicks  had  no  person  to  whom  to  pay 
said  assessment.  The  constitution  and  by-laws  make  no  provision  for 
a  case  similar  to  the  one  under  investigation.  The  clerk  of  the  local 
camp  was  the  proper  person  and  the  only  person  to  whom  a  member 
could  pay  his  dues.  Manhattan  Life  Insurance  Co.  v.  Fields,  26  S.  W. 
Rep.,  280;  Life  Insurance  Co.  v.  LePert,  52  Texas,  504. 

2.  The  clerk  of  the  local  camp  at  Marion  was  the  agent  of  the  de- 
fendant, notwithstanding  any  provision  in  the  by-laws  of  defendant  to 
the  contrary,  for  the  undisputed  facts  show  that  it  was  his  duty  under 
the  bylaws  of  the  order  to  collect  and  forward  to  the  sovereign  clerk  of 
defendant  all  dues  and  assessments.  This  fact  constituted  him  de- 
fendants agent,  and  when  the  clerk  of  the  local  camp  at  Marion  ab- 
sconded, or  put  himself  in  a  position  that  deceased's  agent  could  not 
pay  his  dues  at  maturity,  the  negligence  of  the  clerk  of  the  local  camp 
became  the  negligence  of  defendant.  Revised  Statutes,  2943a;  Man- 
hattan Life  Insurance  Co.  v.  Fields,  26  S.  W.  Rep.,  280;  Boward  v. 
Bankers'  Union  of  the  World,  68  S.  W.  Rep.,  369;  Andre  v.  Modem 
Woodmen  of  America,  76  S.  W.  Rep.,  710. 

FLY,  Associate  Justice. — This  is  a  suit  instituted  by  appellee  to 
recover  of  appellant  the  sum  of  one  thousand  dollars  with  interest  there- 
on at  the  rate  of  6  percent  from  July  23,  1901,  alleged  to  be  due  on  a 
policy  of  insurance  on  the  life  of  Fred  Hicks^  the  husband  of  appellee, 
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who  was  killed  in  a  railroad  wreck  on  April  23,  1901.  The  cause  was 
tried  by  jury  and  resulted  in  a  verdict  and  judgment  for  appellee  in  the 
sum  of  one  thousand  dollars  with  6  percent  interest  from  July  23,  1901, 
less  the  sum  of  $2.60,  the  amount  of  unpaid  premiums. 

Appellant  is  a  benefit  society  or  order  engaged  in  furnishing  life  in- 
surance to  its  members.  It  has  subordinate  bodies  known  as  "Camps*' 
scattered  about  the  country,  with  officers,  and  rules  and  bylaws  for  their 
government.  Assessments  are  made  by  certain  officers  of  appellant, 
whose  headquarters  are  at  Omaha,  Nebraska.  Under  the  rules  and 
regulations  of  the  order  the  assessments  are  paid  to  the  clerk  of  the 
subordinate  camps.  Fred  Hicks  was  a  member  of  Mistletoe  Camp,  lo- 
cated at  Marion,  Texas.  He  did  not  reside  at  Marion,  but  for  a  number 
of  years  had  paid  his  assessments  through  his  brother,  John  Hicks.  All 
assessments  were  paid  by  him  up  to  January  1,  1901.  Under  the  rules 
of  the  order  a  member  has  the  whole  month  in  which  to  pay  the  assess- 
ment for  that  month.  There  were  legal  assessments  made  for  January, 
February  and  March,  1901,  and  deceased  was  duly  notified.  The  cer- 
tificate was  payable  on  the  death  of  Fred  Hicks  to  Emma  Hicks,  his 
wife.    He  was  killed  in  a  railroad  wreck  on  April  23,  1901. 

It  is  provided  in  the  constitution,  and  the  provision  is  copied  into  and 
made  a  part  of  the  certificate  issued  to  Fred  Hicks,  that  "if  the  admis- 
sion fees,  dues  or  beneficiary  fund  assessments  levied  against  the  person 
named  in  this  certificate  shall  not  be  paid  to  the  clerk  of  his  camp 
as  required  by  the  constitution  and  laws  of  the  order,  this  certificate 
shall  be  null  and  void  and  continue  so  until  payment  is  made  in  ac- 
cordance therewith.^'  The  language  quoted  is  a  part  of  the  contract 
of  insurance  between  the  parties  and  the  clear  intention  of  it  was  to 
provide  for  a  forfeiture  of  the  policy,  in  case  of  a  failure  to  pay  the 
fees,  dues  and  beneficiary  fund  assessments  provided  in  the  constitution 
and  laws  of  the  order,  without  any  action  upon  the  part  of  the  order. 
It  follows  that  a  failure  to  pay  either  of  the  debts  described  to  the 
clerk  of  the  camp  of  which  Fred  Hicks  was  a  member  within  the  time 
prescribed  by  the  constitution  and  laws  of  the  order,  worked  a  for- 
feiture, unless  payment  was  prevented  by  some  act  or  omission  on  the 
part  of  the  order  or  its  officers.  Cohen  v.  Insurance  Co.,  67  Texas,  325 ; 
Laughlin  v.  Life  Association,  8  Texas  Civ.  App.,  448;  Manhattan  L. 
Ins.  Co.  V.  LePert,  52  Texas,  504. 

About  the  middle  of  January,  1901,  the  agent  of  Fred  Hicks  sought 
the  clerk  of  the  local  camp  at  Clarion  in  order  to  pay  the  assessment  for 
that  month,  and  ascertained  that  he  was  absent,  not  even  his  wife  know- 
ing his  whereabouts.  He  was  absent  until  about  February  15,  when  the 
agent  again  attempted  to  pay  the  assessment  and  was  informed  by  the 
clerk  that  he  was  no  longer  the  clerk,  and  that  the  camp  had  disbanded. 
Appellant  had  prescribed  the  person  to  whom  the  payment  of  assessments 
should  be  made  and  under  its  law  there  was  no  one  else  to  whom  the 
assessments  could  be  paid.  The  failure  to  have  a  clerk  in  Marion  to 
whom  the  assessments  could  be  paid  could  not  be  charged  to  deceased. 
All  the  duty  devolved  upon  him  was  the  payment  to  the  clerk.  No  pro- 
vision is  made  in  the  constitution  and  bylaws  of  appellant  to  meet  such 
an  emergency  as  the  death  or  absence  of  the  clerk  of  the  local  camp. 
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It  follows  that  deceased  was  not  suspended  by  a  failure  to  pay  the  Jan- 
uary assessment. 

During  the  month  of  January  twelve  of  the  members  of  the  local 
camp  at  Marion  were  transferred  to  New  Berlin  Camp,  leaving  only 
seven  members  belonging  to  Mistletoe  Camp,  Fred  Hicks  being  one  of 
them.  Those  seven  did  not  pay  the  January  assessment  and  on  February 
1  were  recorded  suspended  by  the  sovereign  clerk.  The  suspension  neces- 
sarily dissolved  the  camp  on  February  1,  1901.  It  may  be  presumed 
that  six  of  the  members  were  in  fact  legally  suspended  as  there  is  nothing 
to  indicate  that  either  of  them  endeavored  to  pay  the  assessment  or 
would  have  paid  it  if  a  clerk  had  been  present  to  receive  it.  Deceased 
having  used  all  diligence  required  of  him  to  pay  his  dues  was  a  member 
in  good  standing  at  the  time  of  the  dissolution  of  the  camp. 

The  dissolution  of  the  camp,  however,  devolved  other  duties  upon 
members  in  good  standing  if  they  desired  to  remain  in  such  condition. 
The  certificate  was  issued  and  accepted,  as  recited  therein,  subject  to  the 
constitution  and  laws  of  the  fraternity,  and  it  was  expressly  agreed  that 
it  should  be  forfeited  if  the  member  did  not  comply  with  the  constitu- 
tion and  laws  and  such  bylaws  as  were  in  force  or  should  thereafter  be 
enacted.  They  thereby  became  a  part  of  the  contract  and  as  such  bind 
the  members  of  the  order  to  whom  the  certificates  are  issued.  In  the 
case  of  West  v.  Grand  Lodge,  A.  0.  U.  W.,  14  Texas  Civ.  App.,  479, 
37  S.  W.,  966,  this  subject  was  fully  discussed  and  the  authorities  col- 
lated. The  status  of  Fred  Hicks,  and  the  duties  devolving  upon  him 
after  the  dissolution  of  his  local  camp  must  be  ascertained  by  recourse  to 
the  constitution  and  laws  of  the  order. 

In  section  106  of  the  constitution  of  the  order  it  is  provided :  'When- 
ever a  suspended  camp  fails  to  reinstate,  as  heretofore  provided,  within 
thirty  days  from  the  date  of  its  suspension,  no  benefits  shall  be  paid  upon 
the  death  of  any  member  of  such  camp,  which  occurs  after  the  expira- 
tion of  said  thirty  days,  unless  the  deceased  member  shall  have  paid  all 
assessments  and  dues  at  his  death,  or  holds  an  unexpired  withdrawal, 
transfer  or  recognition  card,  issued  by  the  camp  before  the  day  of  its 
suspension,  and  official  receipts  showing  him  to  be  in  good  standing.** 
Fred  Hicks  did  not  come  within  the  purview  of  the  provision,  because 
he  had  not  paid  all  assessments  and  dues  and  had  no  withdrawal,  trans- 
fer or  recognition  card. 

Section  107  of  the  constitution  fixes  the  status  of  the  member  in  good 
standing  at  the  time  of  the  suspension  or  dissolution  of  a  local  camp 
and  points  out  the  steps  necessary  to  be  taken  to  maintain  his  position 
and  standing  in  the  order.  It  is  as  follows:  "A  member  in  good 
standing  in  a  camp  at  the  time  of  its  suspension  or  dissolution,  may, 
within  sixty  days  from  the  date  of  its  suspension  or  dissolution  by  the 
sovereign  camp,  on  the  payment  of  all  arrearages  and  fifty  cents  to  the 
sovereign  clerk  receive  from  him  a  card  on  which  he  may  be  admitted 
to  membership  in  any  other  camp,  if  presented  within  thirty  days  from 
its  date,  accompanied  by  the  prescribed  camp  fee,  under  the  restrictions 
required  for  the  reinstatement  of  suspended  members;  provided  that 
any  member  of  a  suspended  or  dissolved  camp  who  shall  be  refused 
membership  in  another  camp,  after  having  complied  with  the  foregoing 
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requirements,  may,  upon  dispensation  from  the  sovereign  commander, 
be  a  member  at  large/* 

There  is  no  proof  that  deceased,  Fred  Hicks,  made  any  effort  what- 
ever to  comply  with  the  requirements  of  the  foregoing  section.  His 
agent  was  in  Marion  and  knew  that  the  local  camp  was  dissolved  and 
•  on  February  28,  Fred  Hicks  himself  was  informed  that  the  sovereign 
clerk  had  been  compelled  to  record  every  member  of  the  local  camp 
suspended  for  nonpayment  of  an  assessment  thereby  dissolving  the  camp. 
In  reply  to  that  communication  from  the  sovereign  clerk,  Hicks  wrote 
inquiring  what  he  should  do  to  reinstate  himself  and  that  oflScial  wrote 
him  instructions  and  forwarded  to  him  an  application  to  be  sent  to  the 
clerk  of  his  camp.  Hicks  took  no  action  whatever  in  regard  to  the 
matter  although  he  lived  over  a  month  thereafter.  Deceased,  Fred 
Hicks,  had,  during  January,  done  all  that  was  required  of  him  and  his 
suspension  on  February  1,  was  not  justified,  still  there  were  two  other 
assessments  levied  by  the  proper  authorities  at  the  same  time  that  the 
January  assessments  were  levied,  namely  for  February  and  March,  1901. 
No  effort  was,  made  by  Fred  Hicks  to  pay  either  of  them.  It  is  not 
pretended  that  either  of  them  was  illegal  or  that  the  absence  of  the 
clerk  prevented  their  pajrment.  Payment  of  the  January  assessment 
would  not  excuse  nonpayment  of  subsequent  assessments  and  it  can  not 
be  reasonably  contended  that  a  mere  offer  to  pay  the  January  assess- 
ment would  absolve  from  failure  to  pay  the  February  and  March  assess- 
ments. Deceased  was  charged  with  a  knowledge  of  the  constitution  and 
laws  of  the  order,  and  if  he  failed  to  obey  them  the  beneficiarv  can  reap 
none  of  the  benefits  of  the  certificate  arising  from  his  death.  Splawn 
V.  Chew,  60  Texas,  532.  While  this  proposition  of  law  is  admitted  by 
appellee,  the  contention  is  that  the  provisions  of  the  constitution  were 
waived  by  the  sovereign  clerk  by  a  letter  written  by  him  to  Fred  Hicks 
on  March  15,  1901,  in  which  a  blank  application  for  reinstatement 
was  sent  and  he  was  informed  that  if  he  would  fill  out  the  application 
and  forward  it  to  the  clerk  of  the  camp  together  with  all  the  assess- 
ments that  were  unpaid  he  could  be  reinstated. 

If  it  be  admitted  that  the  sovereign  clerk  could  waive  the  requirements 
of  the  constitution  of  the  order  and  that  a  compliance  with  his  direc- 
tions would  have  reinstated  deceased,  there  is  no  evidence  showing  that 
he  complied  with  the  directions  of  the  sovereign  clerk.  The  only  proof 
introduced  on  the  subject  is,  that  on  April  15,  1901,  the  clerk  of  New 
Berlin  camp  wrote  Fred  Hicks  as  follows:  "Yours  at  hand  and  will 
state  that  the  Marion  camp  transferred  to  our  camp  No.  342,  New 
Berlin,  and  all  communications  that  are  directed  to  Marion  camp  are 
forwarded  to  me  at  N.  B.  C.  No.  342,  and  so  was  yours  too.  In  reply 
I  will  say  the  following,  as  I  will  enclose  a  receipt  to  show  you  how  you 
stand  from  what  I  have  to  go  by,  but  I  think  it  correct.  Do  you  want 
to  transfer  to  our  camp  ?  You  can  do  so  for  you  will  have  to  be  trans- 
ferred from  Head  Camp  (Omaha)  for  Marion  has  no  organization 
and  that  is  the  only  way  it  can  be  done  or  join  as  a  new  member  and 
you  have  to  pay  the  advance  of  your  age" 

From  that  letter  the  inference  must  be  drawn  that  deceased  had  in 
compliance  with  the  instructions  oi  the  sovereign  clerk  filled  out  the 
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blank  application  and  had  forwarded  the  same  together  with  all  the 
assessments  to  the  clerk  of  the  camp  at  Marion,  if  the  waiver  on  the 
part  of  the  sovereign  clerk  is  to  be  held  to  have  absolved  deceased  from 
a  compliance  with  the  demands  of  the  constitution  of  the  order.  No 
such  inference  can  be  legitimately  drawn  from  the  letter.  All  that  it 
tends  to  show  is  that  Hicks  had  written  to  the  Marion  camp,  that  the 
letter  had  been  forwarded  to  New  Berlin  camp,  and  that  in  his  letter 
he  had  inquired  as  to  the  amount  of  his  assessments.  There  is  not  a 
word  to  indicate  that  the  application  was  in  the  letter  or  to  show  that 
deceased  had  written  as  to  what  his  course  of  action  would  be.  The 
New  Berlin  clerk  seemed  to  desire  information  as  to  what  deceased  in- 
tended to  do,  and  in  the  event  he  wanted  to  transfer  the  course  to  pursue 
was  indicated.  He  received  the  letter  the  day  before  his  death  but  still 
did  not  send  the  application  or  the  money  for  his  assessments,  although 
he  remained  at  least  thirteen  hours  in  San  Antonio  where  he  resided. 
If  deceased  did  not  act  on  the  representations  made  by  the  sovereign 
clerk  the  doctrine  of  estoppel  can  not  be  invoked  against  appellant 
Andrews  v.  Insurance  Co.,  85  N.  Y.,  334. 

It  is  the  general  rule  that  the  full  costs  of  appeal  should  be  assessed 
against  the  losing  party,  but  where  the  costs  have  been  unnecessarily 
increased  by  the  winning  party,  whether  by  design  or  through  carelessness, 
the  increased  costs  will  be  assessed  against  the  party  responsible  for 
them.  In  this  case  only  a  few  sections  of  the  constitution  are  at  all 
pertinent  to  the  issues,  and  yet  the  whole  of  the  constitution  and  bylaws 
of  the  order,  covering  over  eighty  typewritten  pages  have  been  copied 
into  the  record.  Not  only  has  this  been  done,  but  portions  of  the  con- 
stitution and  several  letters  have  been  copied  more  than  once  in  the 
record.  The  appellee  in  this  case  should  not  be  compelled  to  pay  for 
such  a  statement  of  facts. 

The  judgment  in  this  case  being  dependent  on  a  construction  of  the 
constitution  of  the  order  and  the  facts  appearing  to  have  been  exhausted, 
another  trial  could  not  change  the  status  of  the  case.  It  is  therefore 
the  order  of  the  court  that  the  judgment  of  the  district  court  be  reversed 
and  judgment  here  rendered  that  appellee  take  nothing  by  her  suit  and 
appellant  recover  of  appellee  all  costs  of  this  and  the  district  courts,  ex- 
cept the  cost  of  the  statement  of  facts. 

Reversed  and  rendered. 

ON  MOTION  TO  RETAX  COSTS. 

The  appeal  in  this  case  was  perfected  by  the  filing  of  the  bond  on 
June  15,  1904,  and  appellant  had  ninety  days  from  that  date  in  which 
to  file  its  transcript  in  the  Court  of  Civil  Appeals.  The  transcript  was 
delivered  to  appellant's  attomevs  on  August  12,  1904,  at  least  32  days 
before  the  time  limit  for  its  filing  had  expired.  Appellant  is  charged 
with  knowledge  of  the  condition  of  the  transcript,  but  made  no  eflfort 
to  correct  the  statement  of  facts.  If  it  were  permissible  to  allow  a  copy 
of  documentary  evidence  to  be  attached  to  a  transcript,  and  not  copied 
in  it,  by  an  agreement  of  counsel,  appellant  knew  that  the  constitution 
and  bylaws  had  not  been  so  attached  and  it  should  have  had  the  agree- 


430  Texas  Civil  Appeals  Reports,  Vol.  S?.      [December, 

ment  enforced  if  it  so  desired.    Appellant  and  not  appellee  is  chargeable 
with  the  state  in  which  the  transcript  reaches  this  court. 

The  motion  to  retax  the  costs  is  overruled.* 

Overruled. 

Piled  January  18,  1906. 


Elizabeth  Cowen,  et  al.  v.  Equitable  Life  Assurance  Society. 

Decided  December   14,   1904. 
1.— Insnranoe  Policy— Place  of  Contract-Law  of  Another  State. 

The  application  for  insurance  having  been  made  and  the  policy  delivered  in 
Texas,  and  neither  referring  to  the  statute  of  the  state  chartering  the  company 
requiring  notice  to  be  given  in  writing  of  premiums  about  to  become  due,  such 
statute  does  not  affect  a  suit  upon  the  policy. 

2.^Life  Insurance— Notice  of  Premiums  Falling  Dne. 

Notice  of  an  annual  premium  about  to  become  due  on  a  policy  of  life  insur- 
ance mailed  to  the  insured  and  addressed  "Adam  B.  Cowen'^  instead  of  "Adam 
Bird  Cowen"  was  a  compliance  with  a  statute  requiring  such  notice,  if  not  ap- 
pearing that  there  was  any  other  person  in  the  cily  by  that  or  a  similar  name. 

8.^iApplication  for  Insurance— Address— Evidence. 

Upon  the  question  whether  the  notice  of  premiums  falling  due  was  sent  to 
the  address  given  in  the  application  for  insurance,  the  court  properly  excluded 
a  deposition  of  the  agent  taking  the  application  based  on  memoranda,  stating 
that  the  applicant  included  his  street  number  in  the  address,  and  refused  to 
submit  the  issue  to  the  jury,  it  appearing  from  the  original  application  that 
the  city,  county  and  state  were  given  but  no  street  number,  and  the  agent, 
on  seeing  the  original  signed  by  himself,  so  testifying. 

4^— Failure  to  Pay  Premiums— Waiver— Notice. 

Though  an  insurance  company  fail  to  give  the  required  notice  of  premiums 
falling  due,  such  failure  would  not  amount  to  a  waiver  of  such  premium,  but 
at  most  would  indicate  that  the  company  would  allow  a  reasonable  time  after 
it  fell  due  in  which  insured  could  pay,  but  where  payment  had  been  repeatedly 
demanded  of  him  and  he  died  without  paying  or  tendering  it,  the  policy  could 
not  be  enforced. 

5^-Premium8  Due— Extension  of  Time— Evidence— Custom. 

Evidence  that  it  was  the  custom  of  defendant,  upon  request  of  insured, 
to  grant  thirty  days  extension  of  time  in  which  the  premium  due  might  be 
paid  was  properly  excluded,  it  not  appearing  that  extension  of  time  was  asked 
for  by  plaintiff. 

On  MonoN  fob  Reheabino. 

&— Pleading— Reformation  of  Instrument. 

An  application  for  life  insurance  will  not  be  reformed  to  conform  to  plain- 
tiff's pleading  in  the  matter  of  the  address  of  the  applicant,  no  fraud  on  the 
part  of  the  agent  taking  the  application  being  alleged  and  no  excuse  for 
plaintiff's  failure  to  read  and  imderstand  the  application  being  assigned. 

7. — Contract  of  Insurance — ^Lex  Loci. 

A  sixty  day  note  for  the  first  premium  being  forwarded  with  the- application 
for  insurance  from  this  state  to  the  domicile  of  the  company  in  another  where 
it  was  accepted  and  the  policy  sent  back  to  the  agent  here  and  delivered,  with 
no  condition  as  to  payment  of  the  note,  the  policy  was  a  Texas  contract. 
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Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
Edward  Dwyer. 

Bascom  Bell  and  7.  B.  Henyan,  for  appellant. — 1.  The  court  erred  in 
admitting  in  evidence  the  testimony  by  deposition  of  Anthony  J.  Mc- 
Cadden,  and  others,  showing  that  the  defendant  mailed  written  notices 
of  premium  coming  due  to  "Adam  B.  Cowan,  San  Antonio,  Texas,'' 
for  this,  that  such  notice  was  not  directed  to  the  name  of  the  insured,  nor 
to  his  last  known  postoffice  address,  with  street  and  number,  as  he  had 
requested  and  directed  the  agent  of  the  defendant  to  do. 

2.  Joyce  on  Insurance,  1323,  1328,  1329,  1336,  1337;  Waterworth  v. 
American  0.  of  D.  (Mass.),  42  N.  E.  Rep.,  106;  Maloy  v.  Supreme 
Council,  61  N.  W.  Rep.,  928;  Phelan  v.  N".  W.  Life  Ins.  Co.  (N.  Y.), 
20  N.  E.  Rep.,  827;  Gorbut  v.  Citizens  L.  &  E.  Assc,  51  N.  W.  Rep., 
148;  Courtney  v.  Masonic  Assc,  53  N.  W.  Rep.,  238;  Baxter  v.  Insur- 
ance Co.,  23  N.  E.  Rep.,  1048. 

3.  A  waiver  of  the  right  of  forfeiture  will  be  inferred  from  slight 
evidence,  and  the  proposed  testimony  of  the  witness  Miller  was  material 
to  show  a  course  of  dealing  by  the  company  calculated  to  induce  the 
belief  in  the  mind  of  the  insured  that  prompt  payment  was  not  ex- 
acted. Bacon's  Life  Insurance,  sec.  367;  2  Joyce  on  Insurance,  sees. 
1353,  1356,  1379;  McCorkle's  Case,  71  Texas,  149;  Insurance  Co.  v. 
Ross,  42  N.  E.  Rep.,  859. 

4.  After  appellant's  prima  facie  case  had  been  assailed  by  evidence 
of  mailing  the  statutory  notice  so  as  to  claim  a  forfeiture  of  the  policy, 
appellants  were  entitled  to  show  in  rebuttal  that,  notwithstanding  such 
notice,  the  company  had  waived  its  right  of  forfeiture.  Baxter  v.  Brook- 
lyn Life  Ins.  Co.,  119  N.  Y.  450,  23  N.  E.  Rep.,  1048;  Phelan  v. 
N.  W.  Mutual  Life  Ins.  Co.,  20  N.  E.  Rep.,  827;  Carter  v.  The  Brook- 
lyn  Life  Ins.  Co.,  110  N.  Y.  15;  17  N.  E.  Rep.,  396. 

Ogden  &  Brooks,  for  appellee. — 1.  The  validity  of  the  policy  must 
depend  upon  the  statement  in  the  written  application,  regardless  of 
the  oral  communication  made  to  the  soliciting  agent;  and  the  insured 
Adam  Bird  Cowen,  having  signed  and  forwarded  to  the  company  the 
application  which  stated  that  his  place  of  business  was  simply  San 
Antonio,  Texas,  and  in  which  was  a  request  that  notices  of  premiums 
coming  due  be  sent  to  that  address,  it  was  admissible  to  prove  oral 
statement  claimed  to  have  been  made  to  the  soliciting  agent  at  the 
time  the  application  was  given  attempting  to  show  that  at  that  time 
Cowen  directed  the  soliciting  agent  to  have  his  premiums  sent  to 
a  different  place.  Life  Assn.  v.  Harris,  94  Texas,  25;  Fitzmaurice  v. 
Insurance  Co.,  84  Texas,  61;  Insurance  Co.  v.  Fletcher,  117  TI.  S.,  530. 

2.  The  policy  sued  on  was  governed  by  the  laws  of  the  State  of  Texas, 
and  the  New  York  statute  plead  by  the  plaintiff  had  no  application, 
and  it  was  not  necessary  for  the  appellee  to  show  compliance  with  said 
statute.  Metropolitan  Ins.  Co.  v.  Bradley,  11  Texas  Ct.  Rep.,  228; 
Insurance  Co.  v.  Cohen,  179  U.  S.  262 ;  Insurance  Co.  v.  Hill,  193  TJ.  S., 
651. 

JAMES,  Chief  Justice. — The  action  is  upon  a  policy  of  life  insur- 
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ance  for  $1,000  and  for  the  statutory  penalty  for  the  non-payment  there- 
of and  for  reasonable  attorneys'  fees. 

The  testimony  shows  a  policy  dated  December  31,  18^1,  on  the  life 
of  Adam  Bird  Cowen  in  the  sum  of  $1,000  payable  to  Elizabeth  Cowen, 
his  wife,  at  the  oflBce  of  the  society  in  New  York  City  upon  satisfac- 
tory proof  of  his  death,  "in  consideration  of  the  written  and  printed 
application  for  this  policy  which  is  hereby  made  a  part  of  this  contract 
and  of  the  payment  in  advance  of  $22.10  and  of  the  annual  payment 
of  $22.10  to  be  made  hereafter  at  the  oflSce  of  the  society  in  the  City 
of  New  York,  on  or  before  the  28th  day  of  December  in  every  year 
during  the  continuance  of  this  contract.*' 

The  material  portion  of  the  application  is  section  2 :  'Tull  name  of 
the  person  whose  life  is  to  be  assured.  (Ans.)  Adam  Bird  Cowen. 
Occupation,  state  it  in  detail,  if  mercantile  state  if  it  involves  traveling 
as  a  buyer  or  seller.  (Ans.)  Tailor.  Residence,  Town — San  Antonio, 
County — Bexar,  State — Texas,  Place  of  business — San  Antonio.  Shall 
notices  of  premiums  coming  due  be  addressed  to  the  last  named  person 
at  place  of  business  as  stated?  Yes.  The  ^place  of  business,'  if  not 
specially  given,  will  be  assumed  to  be  the  same  as  'Residence.''' 

The  second  annual  payment  which  fell  due  on  December  28,  1898, 
was  not  paid. 

D.  Sullivan  &  Co.,  the  collecting  agents  of  appellee,  had  one  of  their 
employes  call  on  the  insured  a  number  of  times  between  December  28, 
and  January  18,  following,  to  collect  this  premium.  Cowen  died  on  the 
morning  of  January  19,  1893,  without  the  premium  being  collected. 
After  the  death  his  brother-in-law  attempted  to  pay  it,  but  it  was  not 
accepted. 

On  November  16,  1892,  appellee  mailed  from  New  York,  a  notice  of 
the  premium  coming  due,  addressed  to  Adam  B.  Cowen,  San  Antonio, 
Texas.  The  above  facts  are  undisputed.  The  court  directed  the  jury  to 
find  for  the  defendant. 

There  were  also  in  evidence  sections  1  and  2  of  the  New  York  statute 
in  force  at  that  time  regulating  forfeiture  of  life  insurance  policies, 
which  provided  that  no  life  insurance  company  shall  have  power  to 
forfeit  a  policy  unless  a  notice  in  writing,  stating  the  amoimt  of  annual 
premiums  due,  and  when  due  on  such  policy,  and  the  place  where  said 
premium  may  be  paid,  shall  have  been  only  addressed  to  the  insured, 
postage  paid,  at  his  or  her  last  known  postoffice  address,  not  less  than 
thirty,  nor  more  than  sixty  days  before  such  payment  becomes  due 
according  to  the  terms  of  the  policy. 

Other  matters  of  testimony  will  be  stated  in  a  discussion  of  the  er- 
rors assigned  where  necessary. 

The  application  was  a  part  of  the  contract,  and  it  will  be  seen  that 
the  second  paragraph  thereof  contemplated  the  giving  of  notice  of  pre- 
miums coming  due.  "Shall  notices  of  premiums  coming  due  be  ad- 
dressed to  the  last  named  person  at  place  of  business  as  stated?"  An- 
swer. 'TTes."  This  appears  to  have  provided  for  notices  of  maturing 
premiums  to  be  mailed  to  Adam  Bird  Cowen  at  San  Antonio,  Bexar 
County,  Texas.  Neither  the  application  nor  the  policy  mentions  or 
refers  to  the  statute  of  New  York,  and  we  are  of  opinion  that  its 
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provisions  have  no  effect  upon  the  case,  the  application  having  been  made 
and  the  policy  delivered  in  Texas. 

The  mere  fact  that  a  notice  of  premiums  coming  due,  may  have 
been  provided  for  in  general  terms  but  without  any  reference  to  tiie  law 
of  New  York  in  that  connection,  directly  or  indirectly,' or  in  any  other 
portion  of  the  contract,  would  not  be  suflBcient  to  incorporate  such  law 
into  the  same  as  a  part  thereof. 

The  case  was  tried  upon  the  theory  that  the  New  York  statute  con- 
trolled, and  even  upon  that  theory  we  regard  the  judgment  as  properly 
instructed,  as  the  only  matter  of  non-compliance  with  said  statute  that 
could  be  relied  on,  was  that  the  notice  mailed  was  improperly  directed, 
*^Adam  B.  Cowan''  instead  of  "Adam  Bird  Cowen/'  There  was  nothing 
in  the  evidence  of  there  being  any  other  person  in  San  Antonio  of  that 
or  similar  name,  and  under  the  conditions  disclosed  a  letter  so  di- 
rected was  as  calculated  to  reach  the  insured  in  regular  course  of  the 
postal  service  as  one  directed  "Adam  Bird  Cowen.'' 

It  appears  that  defendant  was  notified  to  produce  the  original  appli- 
cation. Plaintiff  took  the  deposition  of  J.  K.  Lloyd,  the  soliciting  agent, 
who  took  and  wrote  the  application  for  the  insurance,  which  deposition 
under  the  second  interrogatory  among  other  things,  stated  the  following: 
^TTes,  I  wrote  the  application  of  Adam  Bird  Cowen  for  the  life  insur- 
ance policy  issued  by  the  Equitable  Life  Assurance  Society,  and  I 
know  the  general  substance  of  the  application.  I  can  fill  the  application 
from  memoranda  which  I  have.  Application  as  filed  by  me  is  a  true 
and  correct  copy  of  the  original  except  date  and  place  of  birth  of  the 
appellant,  and  is  marked  Exhibit  *A'  and  attached  to  these  interroga- 
tories. It  is  an  exact  copy  of  the  original  as  far  as  I  have  filled  it  out. 
It  differs  in  the  place  and  date  of  birth  which  I  do  not  remember.'' 

Under  the  fourth  interrogatory  he  said :  "The  applicant,  Adam  Bird 
Cowen,  gave  directions  as  is  shown  in  the  application  for  notices  for 
premiums  becoming  due  to  be  directed  to  406  East  Houston  Street, 
San  Antonio,  Texas,  which  was  his  place  of  business  at  that  time." 

The  application  thus  filled  out  and  attached  by  the  witness  to  his 
deposition,  was  made  to  read  in  its  second  clause  as  follows:  "Pull 
name  of  the  person  whose  life  is  to  be  assured.  Adam  Bird  Cowen. 
Occupation,  state  it  in  detfiil ;  if  mercantile,  state  if  it  involves  traveling 
as  buyer  or  seller.  Tailor.  Eesidence,  Town  San  Antonio,  County  Bex- 
ar, State  Texas.  Place  of  business,  406  East  Houston  Street.  Shall 
notices  of  premiums  coming  due  be  addressed  to  the  last  named  person 
at  place  of  business  as  stated?  Yes.  The  ^place  of  business,'  if  not 
specially  given,  will  be  assumed  to  be  the  same  as  Tlesidence.' " 

Lloyd  in  a  subsequent  deposition  testified  that  what  purported  to 
be  the  original  application  for  insurance  to  the  Equitable  Life  Assurance 
Society  and  dated  San  Antonio,  Texas,  in  December,  1891,  and  signed 
with  the  name  of  Elizabeth  Cowen  as  the  person  for  whose  benefit 
assurance  was  made,  and  with  the  name  of  Adam  Bird  Cowen  whose 
life  is  to  be  assured,  was  before  him,  and  **that  the  blank  for  said 
application  was  filled  out  in  writing  and  said  blank  was  filled  out  by 
me  and  is  the  main  portion,  the  written  part  having  been  by  me  written, 
Vol.  XXXVII.  Civil— 28. 
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and  I  was  the  soliciting  agent.  I  recommended  the  risk  and  my  signa- 
ture appears  in  the  application  and  was  signed  "by  myself.*^ 

Edwin  I.  Wiley,  an  officer  of  defendant  (superintendent  of  appellee's 
file  room),  in  New  York  testified  by  deposition  that  the  instrument 
he  attached  to  his  deposition  was  the  identical  application  upon  which 
the  policy  was  granted.  In  the  application  annexed,  as  in  the  one  which 
Lloyd  recognized  as  having  been  written  by  him,  section  2,  stated  the 
place  of  Cowen's  residence  as  Town,  San  Antonio,  County,  Bexar,  State, 
Texas.   ' 

In  this  manner  the  original  of  said  application  was  produced  and 
identified  at  the  trial.  Plaintiff  offered  as  evidence  what  Lloyd  had  stat- 
ed in  his  former  deposition,  as  above  given,  and  the  court  ruled  it  out 
upon  the  objection  that  the  copy  was  not  the  best  evidence  and  because 
Lloyd  had  admitted  in  his  latter  deposition  that  the  answer:  '*Place 
of  business,  406  East  Houston  Street,'^  was  not  a  correct  copy  and  be- 
cause defendant  tendered  the  original  of  the  application  attached  to  the 
deposition  of  Edwin  I.  Wiley. 

It  appears  that  in  his  first  deposition,  Lloyd  did  not  have  any  doc- 
ument purporting  to  be  the  original  before  him,  and  that  he  annexed  as 
a  copy  of  the  instrument  which  he  had  written,  a  blank  application 
which  he  filled  out  from  memoranda.  Afterwards  on  seeing  the  original 
as  filled  out  by  him  in  his  own  hand  writing,  and  bearing  his  signature, 
he  explains  this  and  corrects  his  testimony  as  to  what  the  application 
said  about  the  residence  of  Cowen.  In  addition  to  this,  the  application 
which  Wiley  testifies  to  as  being  the  very  application  upon  which  the 
policy  was  issued,  gave  the  residence  as  San  Antonio,  Bexar  County, 
Texas. 

Upon  this  state  of  evidence,  we  think,  the  court  did  not  err  in 
considering  that  the  application  made  by  Cowen,  gave  his  residence  as 
San  Antonio,  Bexar  County,  Texas,  and  in  refusing  to  allow  an  issue 
of  fact  to  be  made  thereon  by  Lloyd's  previous  deposition. 

The  evidence  contained  in  Lloyd's  former  deposition  would  go  to 
show  that  he  had  not  filled  in  the  application  as  to  Cowen's  residence, 
as  it  was  understood  it  should  be  between  him  and  Cowen.  The  right 
of  plaintiff  to  have  the  application  reformed  so  as  to  express  what  tliey 
intended  it  should,  we  need  not  discuss,  as  there  is  nothing  in  the 
pleadings  in  the  nature  of  averment  of  fraud  or  mistake  to  raise  such 
issue.  The  only  matter  involved  was  what  the  application  which  was 
signed  and  sent  in  contained  on  the  subject  of  residence.  And  we  con- 
clude that  the  evidence  clearly  showed  that  it  gave  Cowen's  residence 
as  San  Antonio,  Bexar  County,  Texas,  without  street  or  number.  This 
disposes  of  the  assignments  1,  2  and  3. 

However,  as  we  view  the  contract,  it  was  not  governed  by  the  New 
York  statute,  and  it  really  matters  not  which  application  is  taken 
as  the  basis  of  the  contract.  In  both  was  a  general  provision  for  notice 
of  maturing  premiums.  We  may  go  further  and  assume  for  the  purposes 
of  this  case,  that  the  society  had  failed  to  mail  any  notice  concerning  the 
premiums  in  question. 

The  provision  for  notice  did  not  prescribe  what  should  be  the  conse- 
quences of  a  failure  to  give  it.    It  can  not  be  contended  that  such  omis- 
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sion  would  have  the  effect  of  continuing  the  policy  in  force  indefinitely, 
or  for  another  year.  It  might  be  held  to  indicate  that  the  society 
would  not  insist  on  payment  of  the  premium  on  the  day  fixed,  and 
the  utmost  effect  to  be  given  it,  would  be  to  entitle  the  insured  to  a 
reasonable  time  thereafter  in  which  to  pay  it.  May  on  Insurance,  sec. 
356  A.  Certainly  after  it  had  been  repeatedly  demanded  of  him,  as  was 
shown  here,  and  he  had  died  without  paying  or  tendering  it,  the  policy 
could  not  be  enforced. 

The  premium  was  payable  on  December  28,  1892.  Defendant  offered 
to  show  by  a  witness  that  during  the  latter  part  of  1892  and  early  part 
of  1893,  he  was  working  in  Cowen's  tailor  shop  during  afternoons, — 
that  he  was  at  work  there  the  afternoon  before  Cowen's  death,  that  for 
a  short  time  that  afternoon  Bird  was  out,  and  a  collector  of  D.  Sullivan 
&  Co.,  came  in  and  iiujuired  for  Cowen  and  was  informed  that  he  was 
out  but  would  be  back  soon.  The  collector  said  he  had  called  to  collect 
from  Cowen  the  premium  on  his  life  policy.  He  was  told  that  Cowen 
had  the  money  to  pay  it,  to  wait  a  little  while  and  Cowed  would  be  in, 
that  Cowen  had  received  his  expected  remittance  out  of  which  he  could 
pay  the  premium.  The  collector  did  not  wait,  but  said  he  would  call 
again.  Prior  to  that  the  same  collector  had  called  on  the  same  business 
at  least  three  times  when  I  was  present.  One  of  these  times  Cowen 
told  him  that  he  was  expecting  a  remittance  from  Wanamaker  &  Brown 
out  of  which  he  would  pay  the  premium  and  asked  him  to  call  again. 

This  testimony  did  not  tend  to  prove  anything  except  that  the  society, 
through  the  collector,  was  endeavoring  to  collect  the  premium  after 
December  28.  It  contained  no  proof  of  an  extension,  and  did  not  show 
a  waiver  of  the  forfeiture  of  the  policy,  as  the  premium  was  never  col- 
lected.   Cohen  v.  Insurance  Co.,  67  Texas,  326. 

Plaintiff  offered  to  prove  by  the  testimony  of  D.  Sullivan  and  Com- 
pany's collector,  Brendel,  that  the  rule  of  the  society  in  regard  to  col- 
lections was,  that  if  the  assured  applied  for  30  days'  extension,  it 
would  be  granted  by  the  society,  but  that  D.  Sullivan  &  Co.  had  no 
right  to  grant  same.  The  premium  receipts  were  from  time  to  time 
received  by  Sullivan  &  Co.  with  instructions  to  present  the  same  for 
payment,  and  if  not  paid,  to  hold  same  and  present  them  from  time  to 
time  until  they  were  recalled  by  the  society.  .  .  .  Cowen  having 
failed  to  make  payment  at  the  date  of  maturity,  the  said  renewal  receipt 
was  sent  several  times  by  the  messenger  of  D.  Sullivan  &  Co.,  and  pre- 
sented to  said  Cowen  for  payment,  but  he  failed  to  pay  the  same.  That 
on  or  about  January  18,  a  letter  was  received  from  the  society  directing 
the  return  of  certain  renewal  receipts,  among  them  this  one,  and  by  let- 
ter of  January  18,  1903,  they  were  returned.  The  court  excluded  the 
testimony  on  objection  that  it  was  immaterial,  etc. 

The  testimony  would  have  shown  nothing  material  to  plaintiff's  case. 
There  is  in  this  and  nowhere  else,  any  evidence  that  an  extension  had 
been  applied  for  or  given,  or  that  Sullivan  &  Co.  had  power  to  grant 
extensions. 

The  eighth  assignment  is  overruled.  It  proceeds  upon  the  theory 
that  the  notice  should  have  been  addressed  to  Cowen  by  street  and  num- 
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ber.    The  remaining  assignments  have  been  suflRciently  disposed  of  by 
what  we  have  said  herein. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

We  overlooked  a  part  of  plaintiffs'  pleading.  It  contained  the  fol- 
lowing :  "Plaintiffs  say  further  that  the  insured  fully  relied  on  the  said 
Lloyd,  agent  of  the  defendant  company,  as  aforesaid,  to  fill  in  said 
answers  as  given,  and  that  if  he  failed  to  do  so  and  wrote  down  in- 
sured's place  of  business  as  *San  Antonio'  instead  of  406  East  Houston 
Street,  San  Antonio,  Texas,  as  the  applicant  requested  and  directed  him 
to  do,  then  such  failure  was  due  to  no  fault  of  insured,  but  is  charge- 
able to  the  neglect,  want  of  care  and  inadvertence  of  the  defendant's 
agent,  J.  K.  Lloyd,  and  said  omission,  if  any,  was  unknown  to  insured 
imtil  about  April  1,  1899,  same  having  been  in  hands  of  defendant  and 
was  not  discovered  by  plaintiffs  tmtil  said  time.     .     .     . 

"And  plaintiffs  say  that  if  the  written  application  for  said  policy  of 
insurance,  as  actually  prepared  and  filled  in  by  said  agent  IJoyd,  does 
not  state  the  insured's  place  of  business  to  be  at  406  East  Houston 
Street,  San  Antonio,  Texas,  and  that  notices  of  premiums  coming  due 
should  be  addressed  to  insured  at  that  address,  then  they  pray  that 
said  application  be  reformed  so  as  to  state  the  facts  as  alleged  above." 

In  Conn  v.  Hagan,  93  Texas,  339,  it  is  stated:  "The  defendant 
in  error  claims  that  Mrs.  Conn  was  guilty  of  negligence  in  signing 
the  deed  of  trust  without  reading  it,  and  that  therefore  the  court  ought 
not  to  reform  the  instrument  according  to  her  testimony.  If  the  failure 
to  read  the  instrument  was  unexplained  and  there  was  no  reasonable 
excuse  for  it,  this  proposition  would  correct."  There  was  no  allegation 
here  that  Lloyd  committed  any  fraud.  There  was  no  allegation  explain- 
ing Cowen's  failure  to  read  and  understand  the  instrument  he  signed. 
The  evidence  is  also  a  blank  on  these  facts.  We  think  an  issue  was  not 
raised  by  the  pleading  or  the  evidence  that  would  have  warranted  a 
reformation  of  the  instrument. 

It  appears  that  the  application  was  forwarded  from  Texas  to  New 
York,  and  that  at  the  same  time  Cowen  gave  a  sixty-day  note  for  the 
premium.  The  application  was  accepted  in  New  York  and  the  policy 
sent  to  Lloyd  who  delivered  it.  It  does  not  appear  to  have  been  sent 
to  be  delivered  subject  to  payment  of  the  premium  or  the  note.  Under 
these  circumstances  it  has  been  held  that  the  policy  was  a  Texas  contract. 
Ijife  Assurance  v.  Harris,  94  Texas,  26.  However,  as  explained  in  the 
main  opinion,  we  regard  the  notice  of  the  second  premium  as  su£Sci- 
ently  addressed  to  answer  the  requirements  of  the  New  York  statute. 

The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Texarkana  &  Fort  Smith  Railway  Company  v.  C.  R.  Toliver. 

Decided  December  15,  1904. 
1.— Railways— Hegliffenoe— Maintenance  of  Switch  Yardi-^InJury  to  Switch- 


Evidence  considered  and  held  to  sustain  recovery  against  a  railway  for 
negligence  in  failing  to  keep  its  yards  free  of  obstructions  and  its  frogs  filled 
or  blocked,  as  it  had  been  its  custom  to  do,  in  favor  of  a  switchman  who,  in 
stepping  from  between  cars  after  drawing  a  coupling  pin  preparatory  to  switch- 
ing a  car,  stumbled  over  a  rock  and  in  trying  to  save  himself  from  falling 
stepped  into  an  open  frog  and  was  caught  by  the  .car  and  his  1^  crushed. 

8w— Contributory  Negligence. 

Evidence  held  not  to  raise  the  issue  of  contributory  negligence  on  the  part 
of  plaintiff,  a  switchman,  in  failing  to  change  the  coupling  of  cars  from  the 
"gooseneck"  link  to  the  automatic  coupler  before  attempting  to  switch  them, 
there  being  no  evidence  that  more  danger  could  be  anticipated  in  uncoupling 
the  "gooseneck"  link  at  one  place  than  at  the  other. 

8.F— Beqnested  Charge— Included  In  General  Charge. 

There  is  no  error  in  refusing  a  requested  special  charge  where  the  issues 
there  represented  were  included  in  the  main  charge. 

4.— Verdlot— Amount— Personal  Injury. 

A  verdict  for  $19,500  for  injuries  preventing  plaintiff  from  continuing  in 
the  occupation  of  switchman  and  greatly  lessening  his  capacity  to  earn  money 
bv  physical  labor  of  any  kind,  held  not  excessive  in  the  case  of  one  26  years 
old  at  the  time  of  the  injury  and  earning  from  $90  to  $140  per  month. 

5.— Earning  Capacity. 

Plaintiff's  capacity  to  earn  money  in  avocations  generally  being  necessarily 
affected  by  the  loss  of  his  1^,  he  was  not  required  to  show  what  his  present 
earning  capacity  was  in  order  for  the  juiy  to  fix  the  amount  of  compensation 
to  which  he  was  entitled  by  reason  of  his  decreased  earning  capacity. 

6.^Xlsoonduct  of  Jury— Discharge  of  Juror— Waiver. 

An  appellant  who  agreed  to  the  discharge  of  a  juror  charged  with  mis- 
conduct and  took  his  chances  with  eleven  jurors  waived  any  objection  it  might 
have  to  the  conduct  of  such  juror. 

Appeal  from  the  District  Court  of  Jefiferson.  Tried  below  before 
Hon.  W.  H.  Pope. 

Oreer,  Nail  &  Nehleit,  for  appellant. — 1.  The  jury  having  found  con- 
trary to  that  portion  of  the  court^s  charge  which  defined  the  care  in- 
cumbent on  defendant  in  furnishing  a  fi»fe  yard,  the  undisputed  evi- 
dence showing  that  defendant  had  daily  inspected  the  yards  for  all 
dangerous  obstructions  as  well  as  defects,  and  promptly  remedied  the 
same,  and  on  the  morning  before  plaintiff's  injury  (which  occurred 
at  1:30  in  afternoon)  had  inspected  the  yards  and  found  no  rocks  or 
obstructions,  it  was  error  to  refuse  the  motion  for  a  new  trial.  Morris 
V.  Railway,  108  Fed.  Eep.,  749. 

2.  The  undisputed  evidence  showing  defendant  had  used  all  due  and 
reasonable  care  in  its  inspection  for  and  removal  of  all  obstructions, 
the  verdict  of  the  jury  is  without  evidence  to  support  it;  and  if  sus- 
tained, will  hold  defendant  to  extraordinary,  not  "ordinary  care/'  and 
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in  efifect  will  hold  it  as  the  insurer  of  its  employes.  JRailway  v.  Fowler, 
56  Texas,  460;  Railway  v.  Bell,  75  S.  W.  Rep.,  6;  Bonnett  v.  Railway, 
89  Texas,  75;  Texas  &  P.  Ry.  Co.  v.  French,  86  Texas,  98;  Illinois  Ry. 
Cent.  Ry.  v.  Campbell,  170  111.   163. 

3.  When  there  is  a  comparitively  safe  and  a  more  dangerous  way 
known  to  a  servant  by  means  of  which  he  may  discharge  his  duty, 
it  is  negligence  for  him  to  select  the  more  dangerous  method,  and  he 
thereby  assumes  the  risk  of  the  injury  which  its  use  entails.  Go  wen  v. 
Harley,  56  Fed.  9V3,  983;  6  C.  C.  A.,  109,  200;  12  U.  S.  App.,  574, 
590;  Coal  Co.  v.  Reid,  85  Fed.  914;  29  C.  C.  A.  475;  57  U.  S.  App., 
464;  McCain  v.  Railroad  Co.,  76  Fed.  125,  126;  22  C.  C.  A.  99,  101; 
40  U.  S.  App.,  181,  184;  Russell  v.  Tillotson,  140  Mass.  201;  4  N.  E. 
231;  Gleason  v.  Railway  Co.,  37  Fed.,  647;  19  C.  C.  A.  636;  43  U.  S. 
App.,  89;  Cunningham  v.  Railway  Co.  (C.  C),  17  Fed.  882;  English 
V.  Railway  Co.  (C.  C),  24  Fed.,  906;  Crawford  v.  Railway,  89  Texas, 
89;  Gilbert  v.  Railway,  128  Fed.  Rep.,  529. 

4.  Where  a  servant  loses  his  leg  by  reason  of  negligence  of  the 
master  and  there  is  no  proof  of  the  total  destruction  of  his  earning  ca- 
pacity, nor  is  there  any  proof  as  to  the  extent  his  earning  power  haa 
been  diminished  by  the  injury,  a  verdict  for  nineteen  thousand  five 
hundred  dollars  is  excessive.  Railway  Co.  v.  Redeker,  67  Texas,  482; 
Railway  Co.  v.  Overheiser,  76  Texas,  437;  Railway  Co.  v.  Underwood, 
64  Texas,  469. 

5.  Whilst  it  is  true  defendant  consented  after  argument  began  that 
the  trial  might  proceed  with  the  remaining  eleven  jurors,  on  account 
of  the  misconduct  of  the  juror,  Nutt,  still  this  was  tantamount  to 
compulsion,  in  that  to  have  refused  to  discharge  the  juror  would  have 
compounded  his  misconduct,  and  under  the  circumstances  defendant 
could  not  have  refused  to  proceed  with  the  trial  without  prejudicing 
its  case,  and  thereby  and  therein  was  deprived  of  a  fair  trial  by  a  con- 
stitutional jury.  Const,  of  Texas,  art.  5,  sec.  13;  Rev.  Stat.,  art.  3228; 
Railway  Co.  v.  Weller,  56  Texas,  331. 

Smith,  Crawford  &  Sonfield,  and  Lovejoy  &  MalevinsJcy,  for  appel- 
lee.— 1.  The  uncontradicted  and  undisputed  evidence  was  that  the  track 
inclined  or  sloped  and  that  automatic  couplers  could  not  be  adjusted 
without  pulling  them  up  past  the  switch,  and  there  is  no  evidence  in 
the  record  from  which  it  could  be  inferred  or  deduced  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  in  this  respect.  Dupree  v. 
Alexander,  68  S.  W.  Rep.,  742. 

2.  The  record  shows  evidence  reasonably  sufficient  to  support  the 
verdict  of  the  jury  upon  the  issue  of  negligence  on  the  part  of  the  de- 
fendant in  maintaining  an  unfilled  frog.  The  defendant  was  guilty  of 
negligence  in  permitting  a  rock  to  remain  near  the  track  where  Toliver 
was  injured.  The  testimony  of  a  majority  of  the  witnesses  goes  to 
establish  negligence  on  the  part  of  the  defendant  in  maintaining  an 
unfilled  or  unblocked  frog,  and  unusually  large  rock  near  its  track.  Rail- 
way V.  Pitts,  42  S.  W.  Rep.,  257;  Railway  v.  Turner,  43  S.  W.  Rep., 
560;  Railway  v.  Emmery,  40  S.  W.  Rep.,  150;  Railway  v.  Gourley, 
64  S.  W.  Rep.,  307;  Railway  v.  Robinson,  76  S.  W.  Rep.,  210;  Railway 
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V.  Kelly,  8  Texas  Ct.  Rep.,  704;  Railway  v.  Walker,  70  Texas,  126; 
Railway  v.  Lee,  34  S.  W.  Rep.,  160;  Railway  v.  Bohan,  47  S.  W.  Rep., 
1050;  Railway  v.  Waller,  65  S.  W.  Rep.,  211;  Railway  v.  Hannig,  91 
Texas,  350;  Railway  v.  Bingle,  91  Texas,  288;  Railway  v.  Darby,  67 
S.  W.  Rep.,  466;  Dupree  v.  Alexander,  68  S.  W.  Kep.,  739;  Gen'l  Elec- 
tric Co.  V.  Murray,  7  Texas  Ct.  Rep.,  220;  Railway  y.  Hartnett,  75 
S.  W.  Rep.,  809;  Railway  v.  Kelly,  8  Texas  Ct.  Rep.,  700. 

3.  It  is  the  contention  of  the  appellee  that  the  record  does  not  show 
any  evidence  of  contributory  negligence  on  the  part  of  Toliver,  for 
the  reason  that  the  undisputed  evidence  shows  that  the  track  was 
upon  an  incline.  That  in  order  for  the  car  to  be  pulled  up  on  the 
track  the  goose  neck  coupling  was  necessary.  That  the  cars  could  not 
have  been  stopped  on  account  of  the  incline  grade  unless  they  were  pulled 
up  past  the  switch.  Railway  v.  Walker,  70  Texas,  126;  Railway  v. 
Lee,  34  S.  W.  Rep.,  160;  Railway  v.  Bohan,  47  S.  W.  Rep.,  1050; 
Railway  v.  Darby,  67  S.  W.  Kep.,  446 ;  Dupree  v.  Alexander,  68  S.  W. 
Rep.,  79 ;  Gen'l  Elec.  Co.  v.  Murray,  7  Texas  Ct.  Rep.,  220 ;  Railway  v. 
Hartnett,  75  S.  W.  Rep.,  809 ;  Ho.  Elec.  Co.  v.  Robinson,  76  S.  W.  Rep., 
210;  Ashman  v.  Railway  Co.,  51  N.  W.  Rep.,  648;  Hanna  v.  Railway 
Co.,  28  N.  E.  Rep.,  682 ;  Beems  v.  Railway  Co.,  12  X.  W.  Rep.,  222 ; 
Railway  v.  Graham,  10  So.  Rep.,  284;  Baird  v.  Railway  Co.,  8  Am.  & 
Eng.  R.  R.  Cases,  128;  Railway  v.  Nickels,  1  C.  C.  A.,  625;  50  Fed. 
Rep.,  718. 

4.  The  undisputed  evidence  shows  that  the  plaintiff  Toliver  is  a  young 
man,  26  years  of  age,  that  his  earning  capacity  ranged  from  one  hun- 
dred to  one  hundred  and  forty  dollars  per  month.  He  has  suffered  the 
most  excruciating  pains,  his  right  leg  is  off  five  inches  below  the 
hip,  and  the  court  will  take  judicial  cognizance  of  the  fact  that  a  man 
in  this  condition  can  not  follow  railroading  for  a  living.  It  was  not 
necessary  to  plead  or  prove  specifically  the  decreased  earning  capacity. 
This  was  a  matter  for  the  jury  to  pass  upon  in  the  exercise  of  com- 
mon sense  and  common  judgment.  Elec.  Co.  v.  Murray,  74  S.  W.  Rep., 
52 ;  Railway  v.  Johnson,  37  S.  W.  Rep.,  771 ;  Watson  on  Measure  of  Dam- 
ages for  Personal  Injuries,  p.  6075,  sec.  492. 

5.  The  trial  court  did  not  err  in  overruling  defendant's  motion  for 
new  trial  on  the  ground  that  the  verdict  was  excessive,  because  the 
verdict  was  not  excessive.  The  evidence  of  plaintiff's  injuries  shows 
a  condition  of  physical  pain  and  mental  anguish,  loss  of  time  and 
injury  of  a  physical  nature  that  would  have  justified  a  larger  verdict 
than  $19,500.  In  re  Ehrman  v.  Railway  Co.,  14  N.  Y.  Supp.,  336; 
131  New  York  Ct.  App.,  576,  the  highest  court  in  New  York  sustained 
a  judgment  for  $25,000  for  the  loss  of  one  leg  of  a  child  three  and 
one-half  years  old. 

In  re  Kalfin  v.  Railway,  65  N.  Y.  Supp.,  503,  a  verdict  for  $15,941 
was  sustained  for  the  loss  of  a  leg  of  a  boy  eighteen  months  old. 

In  Railway  v.  Council,  66  S.  W.  Rep.,  208,  a  verdict  for  $16,000 
was  affirmed  for  a  leg  rendered  practically  useless. 

In  the  Scott  case,  50  S.  W.  Rep.,  447,  a  verdict  for  $15,000  was 
sustained  for  the  loss  of  a  foot. 

In  Williamson  v.  Railway,  65  N.  Y.  Supp.,  1054,  a  boy  eleven  years 
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old  lost  a  leg,  and  a  verdict  for  $22,500  was  sustained.  See,  also, 
Bailway  v.  Hines,  50  S.  W.  Rep.,  624;  Railway  v.  Shelton,  67  S.  W. 
Rep.,  653  ($35,000) ;  Railway  v.  Kelly,  8  Texas  Ct.  Rep.,  702  ($30,000). 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellee against  the  appellant  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  appellants  negligence.  Defendant's 
answer  contains  a  general  denial  and  special  pleas  of  contributory 
negligence  and  assumed  risk.  The  trial  in  the  court  below  by  a  jury 
resulted  in  a  verdict  and  judgment  in  favor  of  plaintiflE  for  the  sum  of 
$19,500. 

Plaintiff  was  injured  on  the  29th  day  of  March,  1902,  while  in  the 
discharge  of  his  duties  as  foreman  of  defendant's  switching  crew  in 
its  yards  in  the  city  of  Beaumont.  There  were  several  switch  tracks 
and  one  spur  track  in  this  yard.  Plaintiff  was  engaged  in  moving  a 
flat  car  from  the  spur  track  and  placing  it  on  one  of  the  switch  tracks. 
This  car  which  had  been  placed  on  the  spur  track  a  day  or  two  before, 
had  run  off  the  end  of  the  track;  that  is  the  trucks  at  one  end  of  the 
car  were  off  the  track  and  on  the  groujid.  This  caused  an  elevation  of 
the  end  of  the  car  which  remained  on  the  track,  and  as  a  consequence 
when  plaintiff  coupled  it  to  the  car  attached  to  the  switch  engine  he 
had  to  use  a  "gooseneck"  or  crooked  link.  After  making  the  coupling 
the  cars  were  moved  up  the  spur  track  and  stopped  on  the  main  track 
above  its  intersection  with  the  switch  track  upon  which  the  flat  car 
was  to  be  placed.  The  switch  having  been  adjusted  so  that  the  car 
when  started  back  would  go  upon  the  proper  track,  plaintiff  signaled  the 
engineer  to  back  up  and  stop.  When  the  engine  moved  back  he  stepped 
in  between  the  flat  car  and  the  coal  car  to  which  it  was  coupled  and 
drew  out  the  coupling  pin.  Just  as  he  came  out  from  between  the 
cars  he  stumbled  over  a  rock  which  was  lying  by  the  side  of  the  track 
and  in  trying  to  keep  from  falling  he  stepped  into  an  open  frog  which 
caught  and  held  his  foot  until  the  coal  car,  which  was  moving  just 
behind  him,  struck  him  and  ran  over  his  leg,  thereby  causing  the  in- 
juries complained  of. 

Plaintiff  did  not  know  that  this  frog  was  not  blocked  or  filled,  and 
did  not  see  the  rock  until  his  foot  struck  it.  He  could  have  seen  the 
rock  and  the  open  frog  if  he  had  been  looking  for  them.  He  had  been 
in  defendant's  employment  for  two  and  a  half  years  and  was  familiar 
with  the  yard.  It  was  defendant's  custom  during  the  time  plaintiff  had 
been  working  for  it  to  keep  the  frogs  in  the  yard  filled  with  dirt  or 
blocked  with  wood,  and  to  keep  the  yard  clear  of  all  obstructions.  It 
was  the  duty  of  the  section  crew  to  keep  the  yard  clear.  The  member 
of  that  crew  to  whom  this  duty  had  been  assigned  went  over  the  yard 
at  7 :30  of  the  day  on  which  plaintiff  was  hurt,  and  at  that  time  there 
was  no  rock  at  or  near  the  place  at  which  the  accident  occurred. 

Plaintiff  was  injured  about  1 :30,  and  the  rock  over  which  he  stumbled 
must  have  fallen  from  a  rock  train  which  passed  through  the  yard 
some  time  before  the  accident  occurred  and  after  the  yard  was  in- 
spected that  morning. 

Plaintiff  had  been  sick  for  a  month  preceding  the  accident  and  had 
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not  been  in  the  yard  during  that  time  until  he  returned  to  work  three 
days  before  he  was  injured.  When  he  was  taken  sick  and  quit  work 
in  the  yard  this  frog  was  filled.  While  he  was  sick  the  track  at  this 
place  had  been  raised  and  repaired,  but  the  frog  had  not  been  refilled 
or  blocked.  Plaintiff  had  ridden  over  this  track  on  the  front  of  the 
engine  a  number  of  times  during  the  morning  of  the  day  on  which  he 
was  injured,  but  did  not  observe  that  the  frog  was  not  filled.  He 
testified  that  he  could  have  seen  the  condition  of  the  frog  when  he 
passed  over  the  track  if  he  had  been  looking  down,  but  his  attention 
was  directed  to  his  work  and  he  had  no  occasion  to  look  at  the  track 
as  he  passed  over  it. 

The  flat  car  and  the  coal  car  to  which  it  was  coupled  were  both 
equipped  with  automatic  couplers  and  their  appliances  were  in  good 
order.  The  position  of  the  car  upon  the  spur  track,  as  before  explained, 
prevented  the  use  of  the  automatic  couplers  in  the  first  instance. 

Plaintiff  testified  that  he  did  not  remove  the  "gooseneck*^  and  couple 
the  cars  with  the  automatic  couplers  after  he  had  pulled  the  flat  car 
back  on  the  track  and  before  he  attempted  to  kick  it  onto  the  switch 
track,  because  the  track  was  down  grade  and  the  brake  on  the  flat  car 
was  defective  and  would  not  hold  the  car,  and  therefore  it  could  not 
have  been  coupled  automatically. 

At  the  time  of  his  injury  plaintiff  was  26  years  old  and  was  earning 
from  $90  to  $140  per  month.  His  leg  was  so  badly  crushed  as  to 
require  its  amputation  a  few  inches  below  the  hip  joint.  The  car  which 
ran  over  him  pressed  his  leg  into  the  frog  between  the  rails  so  that  it 
could  not  be  extricated  untu  the  rails  were  taken  from  the  track,  and 
this  required  about  an  hour's  time.  During  this  time  plaintiff  suffered 
the  most  intense  pain.  He  continued  to  suffer  much  mental  and  physical 
pain  for  some  weeks,  and  still  at  times  suffers  from  his  injury,  though 
his  general  health  is  now  good. 

We  think  this  evidence  sustains  the  finding  of  the  jury  that  appellee 
was  injured  through  the  negligence  of  appellant  in  failing  to  have 
its  yard  clear  of  obstructions  and  in  allowing  the  frog  in  which  his 
foot  was  caught  to  be  imfilled  without  notifying  him  of  its  condition, 
and  that  appellee  was  not  guilty  of  any  negligence  which  contributed 
to  his  injury  and  did  not  assume  the  risk  incident  to  the  use  of  the 
premises  in  its  unsafe  condition.  This  conclusion  of  fact  disposes  of  the 
question  raised  by  appellant's  second  and  third  assignments  of  error. 

The  first  assignment  complains  of  the  refusal  of  the  trial  court  to 
give  the  jury  the  following  special  instruction  requested  by  appellant: 

"If  you  believe  from  the  evidence  that  plaintiff  could  with  safety 
have  stopped  the  cars  and  removed  the  'gooseneck'  or  crooked  link  pin 
at  some  other  place  than  where  he  attempted  to  cut  the  cars  loose,  but 
that  he  gave  the  kick-back  signal  at  the  time  or  before  the  pin  was 
removed  at  an  unsafe  place,  you  will  consider  this  fact  in  determining 
whether  the  same  contributed  to  his  own  injury.  If  it  did,  and  he  could 
have  avoided  same  ^y  the  exercise  of  reasonable  care,'  as  the  same  is 
defined  in  the  general  charge,  you  will  find  for  the  defendant." 

The  defendant's  answer  charged  the  plaintiff  with  contributory  negli- 
gence in  failing  to  remove  the  "gooseneck"  and  adjust  the  automatic 
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coupler  before  he  attempted  to  'Trick''  the  flat  car  on  to  the  switch  track. 
We  do  not  think  the  evidence  raises  the  issue  of  contributory  negligence 
because  of  appellee's  failure  to  remove  the  ^'gooseneck"  and  adjust  the 
automatic  couplers  at  some  other  place  in  the  yard  than  that  at  which 
he  uncoupled  the  cars.  The  undisputed  evidence  shows  that  it  was 
necessary  to  use  the  ^'gooseneck"  to  make  the  coupling  in  the  first  in- 
stance and  there  is  no  evidence  that  the  cars  could  have  been  uncoupled 
and  the  "gooseneck"  removed  at  any  place  in  appellant's  yard  with 
more  safety  than  the  place  at  which  appellee  uncoupled  them,  if  the 
appellant  had  not  negligently  permitted  the  rock  to  remain' near  the 
track  and  the  frog  to  be  left  open,  which  negligence  was  unknown  to 
appellee. 

The  charge  given  the  jury  by  the  court  contains  the  following  in- 
struction : 

"If  you  believe  from  the  evidence  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  not  taking  out  the  'gooseneck'  coupling  and  re- 
adjusting the  automatic  coupling,  before  pulling  the  cars  up  past  the 
switch,  as  he  did  do,  then  your  verdict  should  be  in  favor  of  the  de- 
fendant. Or  if  you  believe  from  the  evidence  that  he  was  guilty  of 
contributory  negligence  in  going  between  the  cars  to  uncouple  them  at 
the  time  that  he  did,  your  verdict  should  be  in  favor  of  the  defendant. 
Or  if  you  believe  from  the  evidence  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  allowing  the  'gooseneck'  bar  or  pin  coupler  to 
remain  attached  to  the  car,  which  he  was  seeking  to  move,  during  the 
time  that  he  moved  the  said  car  from  said  spur  track,  then  vour  verdict 
should  be  in  favor  of  the  defendant." 

This  charge  properly  submits  to  the  jury  the  issue  of  contributory 
negligence  upon  the  part  of  appellee  in  going  between  the  cars  to  un- 
couple them,  and  also  submits  the  very  issue  presented  in  the  requested 
instruction.  If,  therefore,  it  be  conceded  that  the  requested  charge  was 
correct  in  its  application  of  the  law  to  the  facts  in  evidence,  it  should 
not  have  been  given,  for  the  reason  that  the  issue  presented  was  in- 
cluded in  the  court's  main  charge  to  the  jury. 

The  fourth  assignment  of  error  assails  the  verdict  of  the  jury  on  the 
ground  that  it  is  so  excessive  in  amount  that  it  shows  the  jury  were 
influenced  by  passion  or  prejudice. 

While  the  verdict  is  a  large  one  we  find  nothing  in  the  record  to  in- 
dicate that  in  fixing  the  amount  the  jury  acted  from  any  improper 
motive.  Such  being  the  case  we  are  not  authorized  to  substitute  our 
judgment  as  to  what  would  be  a  fair  compensation  for  the  injury  sus- 
tained by  appellee  for  that  of  the  jury.  The  law  leaves  it  to  the  jury 
to  fix  the  compensation  in  all  cases  of  this  character,  and  unless  the 
amount  found  by  them  is  so  unreasonable  as  to  justify  the  conclusion 
that  they  were  improperly  influenced  their  verdict  should  not  be  dis- 
turbed. Missouri  P.  Rv.  Co.  v.  Lehmberg,  75  Texas,  67;  Missouri, 
K.  &  T.  Rv.  Co.  V.  Haimig,  91  Texas,  347;  Railwav  Co.  v.  Elkins,  54 
S.  W.  Rep.,  931. 

The  nature  of  appellee's  injury  is  such  as  will  necessarily  prevent  him 
from  continuing  in  the  business  in  which  he  was  engaged  at  the  time 
he  was  injured  and  will  greatly  lessen  his  capacity  to  earn  money  by 
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physical  labor  of  any  kind.  His  capacity  to  earn  money  in  avocations 
generally  being  necessarily  afiEected  by  the  loss  of  his  leg,  he  was  not 
required  to  show  what  his  present  earning  capacity  was  in  order  for 
the  jury  to  fix  the  amount  of  compensation  to  which  he  was  entitled 
by  reason  of  his  decreased  capacity  to  earn  money,  but  the  amount  could 
be  determined  by  the  jury  from  their  common  knowledge  and  experi- 
ence and  sense  of  justice.  Missouri,  K.  &  T.  Ry.  Co.  v.  Johnson,  37 
S.  W.  Rep.,  771. 

The  fifth  assignment  predicates  error  on  the  refusal  of  the  trial  court 
to  grant  appellant  a  new  trial  because  of  alleged  misconduct  on  the 
part  of  the  jury. 

The  facts  upon  which  this  assignment  is  based  are  as  follows:  The 
trial  of  the  case  in  the  court  below  consumed  several  days  and  the  jury 
were  not  kept  together  when  court  was  not  in  session.  On  the  second 
or  third  day  of  the  trial,  when  the  court  adjourned  in  the  evening,  J. 
L.  Nutt,  one  of  the  jurors  impaneled  in  the  case,  was  seen  to  get  in  a 
buggy  and  ride  away  from  the  courthouse  with  appellee.  Counsel  for 
appellant  called  the  attention  of  appellee^s  attorneys  to  this  action  of 
the  juror.  When  the  court  met  the  next  morning  appellee's  counsel 
proposed  to  appellant's  counsel  that  this  juror  be  excused  and  that  they 
proceed  with  the  trial  of  the  case  with  eleven  jurors.  This  was  agreed 
to  by  appellant's  counsel  and  the  juror  was  discharged.  The  alleged 
misconduct  for  which  the  verdict  of  the  jury  is  sought  to  be  set  aside  is 
set  out  in  the  aflSdavits  of  W.  H.  Randall  and  J.  E.  Wilcox,  which  were 
attached  to  a  motion  for  new  trial.  Randall's  affidavit  is  in  substance 
as  follows: 

That  he  was  a  witness  in  the  trial  of  cause  No.  3320,  styled  C.  R. 
Toliver  v.  Texarkana  &  Port  Smith  Railway  Company,  which  trial  was 
had  in  the  latter  part  of  January,  1904,  in  the  District  Court  of  JefEer- 
son  County,  Texas,  before  the  Hon.  W.  H.  Pope,  judge  of  the  Fifty- 
eighth  Judicial  District,  that  at  the  noon  hour  of  adjournment,  or  re- 
cess, on  Thursday,  the  last  day  that  the  witnesses  were  held  under  the 
rule,  affiant  was  passing  by  the  new  public  school  building  which  is 
being  constructed  in  Beaumont,  and  was  stopped  by  one  Riley,  whose 
Christian  name  and  initials  are  to  affiant  unknown,  when  the  following 
conversation  occurred,  towit: 

"He  stopped  me  and  asked  me  what  I  was  doing  up  here.  -  I  told 
him  that  I  was  a  witness  in  a  suit.  He  then  asked  me  if  it  was  the 
Toliver  case;  he  asked  me  how  it  was  getting  along,  how  it  was  going 
to  come  out.  I  told  him  that  I  didn^t  know,  as  I  was  not  allowed  in  the 
courtroom,  and  was  under  rule  and  was  not  allowed  to  talk  about  it. 
He  said  that  Toliver  was  all  right ;  that  he  had  been  talking  to  one  of 
the  jurors  who  was  a  personal  friend  of  his,  a  carpenter,  who  said  that 
he  would  get  a  good  big  judgment,  $15,000  or  $20,000.  In  answer  to 
that  I  told  him  I  couldn't  say  what  he  would  get,  or  anything  about  it.*^ 
This  conversation  was  had  before  the  court  charged  the  jury. 

This  affiant  further  states  that  on  said  date,  towit,  Thursday,  the 
21st  day  of  January,  1904,  he  was  passing  by  the  plaintiflPs  place  of 
business,  towit,  the  saloon  of  C.  R.  Toliver,  and  as  he  passed  by  he 
saw  one  of  the  jurors,  whose  name  he  remembers  as  Blanchette  (a  young 
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man  between  25  and  30  years  of  age^  with  curly  hair),  in  said  saloon 
in  the  act  of  using  the  telephone.  AflBant  did  not  see  the  said  juror 
engaged  in  conversation  with  appellee  nor  hear  him  make  any  state- 
ments in  regard  to  the  case.  All  he  knows  is  that  he  saw  the  said  juror 
in  plaintiff's  saloon  as  above  stated. 

The  facts  sworn  to  by  the  witness  J.  C.  Wilcox  were  in  substance  as 
follows : 

That  he  is  a  resident  citizen  of  Jefferson  County,  said  State/  and 
that  he  is  more  than  21  years  of  age,  and  has  no  interest  whatever  in 
the  above  styled  and  numbered  cause ;  that  while  said  cause  was  on  trial 
during  the  present  term  of  the  District  Court  of  Jefferson  County,  and 
after  the  jury  had  been  impaneled  and  after  a  portion  of  the  evidence 
had  been  introduced,  and  on  or  about  the  2l8t  day  of  January,  1904, 
while  said  trial  was  in  progress,  he,  affiant,  was  in  the  saloon  of  the 
plaintiff,  Charlie  Toliver,  in  the  city  of  Beaumont,  with  one  of  the 
jurors  who  had  been  chosen  to  try  this  case,  and  that  affiant  and  said 
juror,  whose  name  is — Nutt,  were  invited  by  the  plaintiff,  Charlie 
Toliver,  proprietor  of  said  saloon,  to  take  a  drink  with  him,  Toliver, 
which  they  did;  that  affiant  drank  beer  at  said  time  and  the  plaintiff, 
Charlie  Toliver,  and  said  juror,  Nutt,  drank  whisky;  and  that  after 
plaintiff  and  said  juror  Nutt  had  finished  drinking,  they  went  together 
to  a  pool  table  in  said  saloon,  and  affiant  after  drinking  his  beer  turned 
and  left  the  saloon.  Affiant  further  says  that  he  did  not  hear  any  con- 
versation between  plaintiff  and  said  Nutt. 

These  affidavits  were  met  by  the  appellee  by  counter-affidavits  of  the 
jurors  Nutt  and  Blanchette  and  of  Biley  and  the  appellee  himself,  in 
which  every  material  statement  made  in  the  affidavits  of  appellant's 
witnesses  were  specifically  denied.  It  wotdd  seem  that  the  fact  that  the 
trial  court  in  overruling  the  motion  for  a  new  trial  determined  the 
issues  of  fact  raised  by  the  affidavits  adversely  to  appellant  is  a  suffici- 
ent answer  to  the  assignment.  In  addition  to  this  it  appears  that  the 
only  juror  who  is  directly  charged  with  improper  conduct  was  excused 
from  the  panel  by  the  agreement  of  both  parties  to  the  suit.  Appellant 
having  agreed  to  the  discharge  of  the  juror  and  taken  its  chances  on  the 
result  of  the  verdict  of  the  eleven  jurors,  can  not  now  be  heard  to  com- 
plain that  this  juror  while  a  member  of  the  jury  was  guilty  of  improper 
conduct.  By  agreeing  to  excuse  him  and  proceed  with  the  trial  with 
eleven  jurors  appellant  waived  any  objection  it  might  have  taken  to  the 
conduct  of  the  juror  Nutt.    Clark  v.  Elmendorf,  9  Texas  Ct.  Bep.,  213. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused* 
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Western  Union  Telegraph  Company  v.  Nancy  Bbsd. 

Decided  December  16,  1904. 

Delayed  Me8sage-J>amagei— Mental  AniriLlsli. 

No  recovery  can  be  bad  for  mental  anguish  arising  from  delay  in  the  de- 
livery  of  a  message  causing  uncertainty  whether  the  funeral  of  plaintifTs  sister 
would  be  postponed  to  enable  her  to  be- present,  no  other  damage  being  shown 
and  plaintiff  in  fact  attending  the  funeral. 

Appeal  from  the  County  Court  of  Waller.  Tried  below  before  Hon. 
J.  D.  Harvey. 

Hume,  Robinson  &  Hume,  Norman  0.  Kittrell,  and  Oeo.  H.  Fearons, 
for  appellant. — The  petition  does  not  state  a  ease  authorizing  recovery, 
and  it  is  an  attempt  to  extend  the  right  of  recovery  to  a  limit  never 
before  reached  and  never  authorized  or  approved  by  any  court.  West. 
Un.  Tel.  Co.  v.  Arnold,  73  S.  W.  Rep.,  1044;  West.  Un.  Tel.  Co.  v.  Ed- 
mundson,  42  S.  W.  Rep.,  649;  West.  Un.  Tel.  Co.  v.  Giffin,  56  S.  W. 
Rep.,  744;  McCarthy  v.  Tel.  Co.,  56  S.  W.  Rep.,  568;  S.  W.  Tel.  Co.  v. 
Gotcher,  95  Texas,  117;  Johnson  v.  Tel.  Co.,  38  S.  W.  Rep.,  64;  West. 
Un.  Tel.  Co.  v.  Luck,  4  S.  W.  Rep.,  469;  Rowell  v.  Tel.  Co.,  75  Texas, 
26,  12  S.  W.  Rep.,  534. 

T.  D.  Pinckney  and  A,  J,  Harvey,  for  appellee. — Cited  in  support  of 
the  judgment:  So.  Relle  v.  Tel.  Co.,  55  Texas,  311;  Gulf,  C.  &  S.  P. 
Ry.  V.  Levy,  59  Texas,  565,  569;  Hurst  v.  Finley,  22  Texas  Civ.  App., 
608. 

GARRETT,  Chief  Justice. — ^This  suit  was  brought  by  Nancy  Reed 
against  the  Western  Union  Telegraph  Company  to  recover  damages  for 
iQleged  negligence  in  delivering  a  telegram  addressed  to  her  notifying 
her  of  the  death  of  her  sister  at  Houston.  It  appeared  from  the  petition 
that  the  telegram  was  sent  about  6^oclock  p.  m.  on  February  11, 1903 ;  was 
received  at  Hempstead  a  little  after  7  p.  m.  on  the  same  day  by  the  night 
operator,  and  delivered  to  the  plaintiff  the  next  morning  about  8  o'clock; 
that  when  the  plaintiff  got  the  telegram  she  called  up  a  sister  by  tele- 
phone and  was  advised  that  the  funeral  had  been  set  for  10  o'clock  of 
that  day,  February  12th;  that  she  asked  if  it  could  not  be  postponed, 
and  was  told  by  her  sister  that  she  did  not  know  but  would  see  her 
brother  Cliff,  and  about  12  o'clock  she  got  a  telegram  from  her  brother 
advising  her  that  the  funeral  had  been  postponed  until  the  next  day. 
She  averred  that  if  the  telegram  had  been  delivered  on  the  date  it  was 
sent  she  would  have  reached  Houston  about  6  the  following  morning; 
that  the  earliest  time  she  could  reach  Houston  after  she  received  the 
telegram  was  at  6  p.  m.  on  February  12,  at  which  time  she  did  reach  Hous- 
ton, and  the  funeral  took  place  the  next  day  at  1  p.  m.  She  averred 
that  she  was  worried  and  nervous  because  she  did  not  know  whether 
the  funeral  would  be  put  off ;  that  she  wanted  to  see  her  dead  sister  for 
the  last  time  and  wanted  to  be  with  the  children. 

The  defendant  filed  a  general  demurrer  to  the  petition,  but  its  de- 
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murrer  was  overruled  and  the  cause  submitted  to  the  court  for  trial. 
After  hearing  the  evidence  the  court  rendered  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $50,  The  defendant  has  presented  two  assign- 
ments of  error  for  which  it  asks  the  reversal  of  the  judgment.  The 
first  is  that  the  court  erred  in  overruling  the  demurrer,  and  the  other 
ia  that  the  evidence  does  not  support  the  judgment. 

The  Supreme  Court  has  repeatedly  held  that  damages  will  not  be 
given  as  a  general  rule  for  mental  anguish;  and  such  exceptional  cases 
in  which  damages  are  allowed  have  been  defined  by  the  court  and  it 
has  refused  to  extend  the  rule. 

It  appears  from  the  petition  in  this  case  that  the  plaintiff  was  not 
deprived  of  the  privilege  of  being  present  at  the  funeral  of  her  sister, 
but  that  the  anguish  she  suffered  was  from  the  uncertainty  of  whether 
the  funeral  would  be  postponed  to  enable  her  to  be  present.  She  was 
not  deprived  of  this  privilege  and  in  fact  attended  the  funeral.  To 
allow  damages  in  such  a  case  would  be  an  extension  of  the  rule  beyond 
any  decision  heretofore  made  by  the  Supreme  Court.  The  following 
cases  are  referred  to  as  limiting  the  rule :  West.  XJn.  Tel.  Co.  v.  Arnold, 
97  Texas,  265,  78  S.  W.  Rep.,  1044;  West.  Un.  Tel.  Co.  v.  Edmundson, 
91  Texas,  206,  42  S.  W.  Rep.,  549 ;  West.  Un.  Tel.  Co.  v.  Griffin,  93 
Texas,  530,  56  S.  W.  Rep.,  744;  McCarthy  v.  Telephone  Co.,  56  S.  W. 
Rep.,  568;  West.  Un.  Tel.  Co.  v.  Luck.,  91  Texas,  178,  41  S.  W.  Rep., 
469;  Rowell  v.  Telephone  Co.,  75  Texas,  26. 

We  are  of  opinion  that  tlie  court  erred  in  overruling  the  demurrer 
to  the  petition.  As  there  was  no  conflict  in  the  evidence  produced  at 
tlie  trial  and  it  appeared  from  the  uncontradicted  evidence  that  the 
plaintiff  was  not  entitled  to  recover,  the  judgment  of  the  court  below 
will  be  reversed  and  judgment  will  be  here  rendered  in  favor  of  the . 
defendant,  dismissing  the  cause. 

Reversed  and  rendered. 


E.  L.  Wilson  Hardware  Co.  v.  F.  J.  &  R.  C.  Duff  et  al. 

Decided  December  16,  1904. 

1^-Appeal— Final  Judipnent. 

A  judgment  can  not  form  the  basis  of  an  appeal  which  does  not  dispose 
of  all  the  parties  and  all  the  issues  involved. 

2.^-4ame— Consolidated  Suit— Garnishment. 

Where  several  suits,  by  garnishment  and  otherwise  and  involving  the  right 
to  a  certain  fund,  were  consolidated  and  on  the  trial,  the  money  having  been 
deposited  in  court,  one  of  the  parties  occupying  the  attitude  of  a  mere  stock- 
holder was  discharged,  and  a  garnishing  creditor  whose  debt  had  not  then  been 
reduced  to  judgment  was  held  to  be  entitled  to  priority  over  another  claimant, 
and  the  case  was  continued  on  the  docket  until  the  amount  due  such  creditor 
should  be  judicially  determined,  the  judgment  was  not  a  final  one  from  which 
an  appeal  could  be  taken. 

Appeal  from  the  District  Court  of  Jefferson.     Tried  below  before 
Hon.  A.  T.  Watts. 

Hardy  &  Hardy,  for  appellant. 
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Baker,  Bolts,  ParJcer  &  Garwood  and  Chester,  Crawford  &  Chester, 
for  appellees. 

ON  MOTION   TO  DISMISS  APPEAL. 

GILL,  Associate  Justice. — This  motion  when  submitted  was  taken 
with  the  case.  Upon  a  careful  examination  of  the  entire  record  we  have 
concluded  it  should  be  sustained.  We  shall  briefly  give  our  reasons 
for  this  conclusion.  To  make  the  matter  clear  it  is  necessary  to  state, 
not  only  the  facts  out  of  which  the  litigation  sprung,  but  the  form 
which  it  assumed. 

D.  E.  Simms  through  his  attorneys,  P.  J.  and  R.  C.  Duff,  sued  the 
Texas  and  New  Orleans  Bailway  Company.  The  suit  was  thereafter 
compromised  by  an  agreement  on  the  part  of  the  railway  company  to 
pay  $1,130,  and  Duff  &  Duff  were  authorized  to  collect  that  sum  for 
their  clients.  McPadden,  Weiss  &  Kyle  had  sued  Simms,  and  hearing 
of  the  compromise  served  a  writ  of  garnishment  on  the  railway  company 
in  order  that  the  sum  due  Simms  might  be  held  to  await  the  result  of 
their  litigation  and  be  subject  to  its  result. 

The  writ  was  served  on  the  4th  day  of  April,  19 — ,  but  the  treasurer 
of  the  railway  company,  without  knowledge  of  the  writ,  executed  a 
negotiable  draft  for  the  sum  (except  $30,  which  was  withheld  by  mis- 
take) to  Duff  &  Duff.  This  draft  was  paid  on  the  13th  day  of  April, 
19 — .  Duff  &  Duff  knew  nothing  of  the  garnishment  when  they  received 
it. 

One  day  prior  to  the  service  of  the  writ  of  garnishment,  but  prior 
also  to  the  payment  of  the  draft  or  voucher  to  Duff  &  Duff,  Simms  gave 
to  Wilson  &  Company  two  drafts  on  Duff  &  Duff  authorizing  them  to 
pay  to  Wilson  &  Company  when  collected  the  sum  due  from  the  railway 
company  less  their  attorne/s  fees,  which  it  is  agreed  was  $100.  These 
drafts  were  given  by  Simms  in  satisfaction  of  antecedent  debts,  and 
were  by  Wilson  &  Company  endorsed  to  the  E.  L.  Wilson  Hardware 
Company  for  no  new  or  additional  consideration.  They  were  presented 
to  the  Duffs  after  the  receipt  of  the  railway  voucher  and  before  knowl- 
edge had  come  either  to  the  Duffs  or  to  the  holders  of  the  drafts  of  the 
fact  of  service  of  the  writ  of  garnishment,  but  were  not  paid  for  the 
reason  that  the  member  of  the  firm  who  had  charge  of  the  matter  was 
out  of  the  city  in  which  Duff  &  Duff  resided. 

When  McFadden  et  al.  learned  of  the  issuance  of  the  voucher,  they 
also  gamisheed  the  Duffs.  The  latter  thereupon  refused  to  pay  the 
drafts,  whereupon  the  Wilson  Hardware  Company  sued  them.  This 
last  named  suit  was  the  nucleus  of  the  present  consolidated  suits,  as  will 
presently  be  shown. 

The  Duffs  answering  the  suit  of  the  hardware  company  set  up  the 
facts  accurately,  averred  that  the  McFaddens  were  claiming  the  sum 
under  garnishment,  and  that  the  railway  company  was  demanding  its 
repayment  on  the  ground  that  it  had  been  paid  out  by  it  through  the 
mistake  of  its  treasurer.  The  Duffs  prayed  that  the  McFaddens  be 
made  parties  and  that  the  court  upon  hearing  the  facts  should  adjudge 
tiie  Duffs  to  be  mere  stakeholders  and  direct  them  how  and  to  whom 
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to  pay  out  the  money.  The  railway  company  intervened  praying  the 
recovery  of  the  money  bo  paid  out  by  mistake  so  that  it  might  be  held 
subject  to  the  McFadden  garnishment.  The  court  thereupon  consoli- 
dated the  cause  with  that  of  McFadden  et  al.  v.  Simms  out  of  which  the 
garnishment  had  issued.  When  the  case  was  called  for  trial,  the  Duffs 
by  permission  of  the  court  deposited  in  the  registry  of  the  court  $1,000, 
which  was  the  sum  collected  by  them  for  Simms  less  their  admitted  fee. 
The  railway  company  by  its  pleadings  admitted  it  was  further  indebted 
to  Simms  in  the  sum  of  $30,  which  it  offered  to  pay.  The  court  after 
hearing  the  facts  adjudged  the  Duffs  to  be  mere  stakeholders,  whose 
liability  was  discharged  by  the  payment  of  the  sum  claimed  into  the 
registry  of  the  court  to  await  the  determination  of  the  issues  between 
the  other  claimants.  The  railway  company  was  also  discharged  upon 
payment  into  court  of  the  $30  additional  admitted  to  be  due. 

The  court  further  adjudged  that  the  garnishment  lien  in  favor  of  the 
McFaddens  was  superior  to  the  claim  of  the  hardware  company  to  the 
fund  in  question,  and  ordered  that,  when  the  issues  between  Simms  and 
the  McFaddens  should  be  finally  determined,  the  fund  should  be  ap- 
propriated to  the  satisfaction  of  whatever  judgment  the  McFaddens 
might  recover  against  Simms,  any  sum  remaining  to  be  paid  over  to 
the  hardware  company  because  of  their  ownership  of  the  Simms  drafts. 

The  court  further  ordered  that  the  cause  should  be  held  upon  the 
docket  and  remain  open  until  the  amount  due  the  McFaddens  by  Simms 
should  thereafter  be  judicially  determined.  From  this  judgment  and 
these  orders  the  hardware  company  has  sought  an  appeal.  The  motion 
to  dismiss  is  predicated  upon  the  proposition  that  the  judgment  is  not 
a  final  one  and  hence  can  not  form  the  basis  of  an  appeal. 

From  the  above  statement  of  the  facts  it  becomes  apparent  that  the 
contention  of  appellees  is  sound. 

After  the  order  of  consolidation  by  which  the  suit  between  the  Mc- 
Faddens and  Simms,  which  formed  the  basis  of  the  garnishment,  had 
become  merged  in  the  suit  of  the  hardware  company  against  the  Duffs, 
the  court  acquired  the  power,  and  it  was  his  duty,  to  adjudicate  all  the 
issues  between  all  the  parties.  It  was  impossible  to  determine  the  res- 
pective rights  of  the  hardware  company  and  the  McFaddens  to  the  fund 
until  it  was  ascertained  how  much,  if  anything,  the  McFaddens  should 
recover  against  Simms.  If  they  recovered  nothing,  the  hardware  com- 
pany would  have  nothing  to  complain  of,  for  they  would  get  the  entire 
fund.  If  the  sum  recovered  by  the  McFaddens  should  amount  to  only 
a  part  of  the  fund,  the  Wilson  Hardware  Company  would  get  the  re- 
mainder, and,  if  dissatisfied,  could  then  bring  up  the  entire  case.  In 
any  event,  not  all  of  the  issues  were  determined,  but  one  of  the  most 
important  was  expressly  reserved. 

We  think  it  clear  the  judgment  was  not  a  final  one.  The  motion  is 
therefore  sustained. 

ON  MOTION  FOB  REHEARING. 

GILL,  Associate  Justice. — Appellants  insist  that  we  erred  in  dis- 
missing the  appeal  in  this  cause,  and  that  our  error  grows  out  of  a  mis- 
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conception  of  the  facts  as  disclosed  by  the  record.  We  stated  in  the  main 
opinion  that  cause  No.  3707,  McFadden  et  al.  v.  Simms,  was,  together 
with  the  two  garnishment  proceedings,  consolidated  with  the  suit  of  ap- 
pellants against  Duff  &  Duff.  The  order  of  consolidation  is  not  em- 
bodied in  the  record,  and  it  is  difficult  to  determine  from  the  recitals  in 
the  judgment  just  what  consolidations  were  made.  In  the  light  of  the 
entire  record  we  think  it  probable  that  the  main  case  of  McFadden  et 
al.  V.  Simms  was  not  included  in  the  order.  But  however  that  may  be, 
the  correctness  of  our  conclusion  is  not  affected,  for  the  fact  remains 
that  the  trial  court  did  not  dispose  of  all  the  parties  or  all  the  issues, 
and  expressly  retained  the  cause  on  the  docket  and  held  the  judgment 
open  until  the  matters  reserved  could  be  disposed  of.  The  judgment 
appealed  from  contains  the  following  order: 

*^It  is  further  ordered  by  the  court  that  this  case  be  continued  as  to 
the  said  McFadden,  Weiss  &  Kyle  and  D.  R.  Simms,  and  as  to  the  said 
Texas  and  New  Orleans  Bailway  Go.  and  as  to  the  Wilson  Hardware 
Co.'*    We  adhere  to  our  first  conclusion. 

As  our  opinion  was  addressed  to  the  motion  to  dismiss,  and  not  to 
the  merits,  we  stated  the  facts  only  in  a  general  way.  In  doing  this 
we  fell  into  some  inaccuracies  which  did  not  affect  the  issue  determined, 
but  which  we  are  nevertheless  requested  to  correct.  For  the  sake  of 
accuracy  we  make  the  following  corrections. 

The  draft  of  ihe  railroad  company  was  issued  on  the  1st  of  April 
and  delivered  to  Duff  &  Duff  on  April  2d.  The  garnishment  was 
served  on  the  company  April  4th,  and  therefore  after  instead  of  before 
the  date  of  the  draft. 

The  draft  was  paid  by  the  railroad  company  to  Duff  &  Duff  about 
April  13th.  Both  before  and  after  Duff  &  Duff  had  collected  the  draft 
of  the  railroad  company  the  Wilson  Hardware  Company  had  presented 
to  Duff  &  Duff  for  payment  the  drafts  given  them  by  Simms. 

This  we  believe  renders  our  fact  findings  substantially  accurate.  The 
motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 


John  H.  Mulleb  v.  H.  P.  McLaughlin  et  al. 

Decided  December  16,  1904. 

l.^lCeolianlo'8  Lien— Xaterialman— Personal  Judgment. 

The  material  man  furniBhing  notice  of  his  claim  to  the  owner  of  the  prop- 
erty before  the  latter  has  settled  with  the  contractor  becomes  entitled,  under 
the  mechanic's  lien  law,  to  a  personal  judgment  for  the  money  against  such 
owner. 

ON    MOTION    FOR   REHEARING. 

S. — Same— Homestead — ^Llen . 

Where  the  property  improved  is  homestead  and  the  contract  for  improve- 
ment is  not  signed  by  the  wife,  no  lien  can  be  established  against  it,  and  the 
material  man  serving  notice  in  accordance  with  the  statute  upon  the  owner 
Vol.  XXXVII.  Civil— 29. 
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before  settlement  with  the  contractor  obtains  neither  lien  nor  the  right  to  a 
personal  judgment  against  the  owner;  he  can  reach  such  indebtedness  only  by 
garnishment. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Nonnan  G.  Kittrell. 

Andrews,  Ball  £  Streeiman,  for  plaintiff  in  error. — 1.  Where,  in  an 
action  to  foreclose  a  mechanic's  lien  against  the  owner  of  a  building, 
the  court  determines  that  no  lien  exists,  and  the  evidence  fails  to  show 
any  privity  of  contract  between  the  materialman  and  the  property 
owner,  it  has  no  authority  to  render  a  personal  judgment  •  against  de- 
fendant for  the  amount  of  the  lien.  Waldroff  v.  Scott,  46  Texas,  4; 
Hawkins  v.  Hovey,  1  Texas  Civ.  App.,  395;  International  &  Q.  N.  B. 
R.  Co.  V.  Hutchins,  1  Texas  Civ.  App.,  123 ;  Sens  v.  Trentine,  54  Texas, 
220;  Green  v.  Sprague,  UN.  E.,  859;  Faulkner  v.  Colshear,  39  Ind., 
201 ;  Hildebrandt  v.  Savage,  30  Pac,  643 ;  Meyer  v.  Beach,  79  N.  Y,, 
409;  Burroughs  v.  Posteran,  75  N.  Y.,  567;  Haltzell  v.  Hvnes,  35 
Mo.,  482;  Hassett  v.  Rust,  64  Mo.,  325;  Hubbell  v.  Schreyer,  56  N.  Y., 
604;  McGrew  v.  McCarty,  78  Ind.,  496;  Hardware  Co.  v.  McConnell, 
14  Sou.,  768;  Farrell  v.  Lumber  Co.,  40  N.  W.  Rep.,  25;  Willverding  v. 
Offineer,  54  N.  W.  Rep.,  592;  Gilliam  v.  Black,  40  Pac.  Rep.,  308; 
Mentzer  v.  Peters,  33  Pac.  Rep.,  1078;  Schmeiding  v.  Ewing,  57  Mo., 
78;  Hodgson  v.  Billson,  12  Kan.,  568;  Williams  v.  Porter,  51  Mo.,  441 ; 
Donnelly  v.  Libby,  31  N.  Y.,  259 ;  Eisenbers  v.  Wakeman,  28  Pac.  Rep., 
923. 

2.  The  property  on  which  the  material  was  used  was  the  homestead 
of  defendant,  his  wife  and  children,  and  there  was  no  efifort  or  pretense 
to  fix  a  lien  on  the  property  in  the  manner  required  to  fix  a  lien  on  a 
homestead,  and  the  court  found  no  lien  existed  on  the  property,  and 
there  is  no  evidence  in  conflict  with  this  finding. 

Byers  &  Byers,  for  defendant  in  error. — The  trial  court  having  ac- 
quired jurisdiction  of  the  case  for  the  purpose  of  deciding  from  the 
evidence  whether  or  no  plaintiff  was  entitled  to  a  foreclosure  of  his 
alleged  materialman's  lien  on  the  property  of  defendant,  acquired  juris- 
diction for  all  purposes,  and  had  authority  to  render  a  personal  judg- 
ment against  defendant  for  the  value  of  the  material  furnished  and 
used  in  the  improvements,  even  though  the  amount  was  less  than 
would,  standing  alone,  confer  jurisdiction  on  the  District  Court.  Ablo- 
wich  V.  Bank,  4  Texas  Ct.  Rep.,  763. 

The  material  furnished  by  defendant  in  error  having  been  used  by 
the  contractor  in  the  improvements  erected  for  the  plaintiff  in  error, 
and  defendant  in  error  having  notified  plaintiff  in  error  in  writing  (as 
required  by  statute)  of  the  fact  that  he  had  furnished  such  material 
to  the  contractors,  used  in  the  erection  of  such  building,  and  of  the 
value  thereof,  and  it  further  appearing  that  at  the  time  such  notice 
was  served  plaintiff  in  error  had  in  his  hands  money  due  the  contractor 
far  in  excess  of  the  amount  due  defendant  in  error  for  such  material, 
in  the  absence  of  innocent  purchasers,  or  the  rights  of  other  lienors, 
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judgment  was  properly  rendered  against  plaintiff  in  error  for  the  value 
of  the  material  so  furnished.  Rev.  Stat.,  arts.  3305,  3306,  3307,  3308; 
Delauney  v.  Butler,  55  S.  W.  Rep.,  752;  Riter  v.  Houston  Oil  Co.,  48 
S.  W.  Rep.,  760;  Bassett  v.  Mills,  89  Texas,  167;  Strang  v.  Pray,  89 
Texas,  627;  Johnson  v.  Amorilla  Impl.  Co.,  88  Texas,  611;  Bank  v. 
Taylor,  91  Texas,  80;  Padgitt  v.  Construction  Co.,  92  Texas,  628; 
Fullenwider  v.  Longmoor,  73  Texas,  482. 

GILL,  AssooiATB  Justice. — The  firm  of  McLaughlin  &  Co.  sued 
John  H.  MuUer  to  enforce  a  materialman's  lien  against  a  house  and  lot 
of  defendant  for  $71,  and  to  recover  the  sum  named,  alleging  service 
of  notice  at  a  time  when  he  owed  the  contractor  a  sum  sufficient  to 
cover  plaintiff's  claim.  Defendant  answered  denying  the  allegations  of 
plaintiff  and  averred  that  the  property  on  which  the  lien  was  sought  to 
be  fixed  was  homestead.  The  court,  sitting  without  a  jury,  gave  plain- 
tiff a  personal  judgment  for  the  sum  claimed,  but  held  that  there  was 
no  lien. 

Defendant  has  appealed  and  claims  here  that  in  no  event  could 
there  be  a  personal  judgment  against  him,  and  no  lien  being  established 
judgment  should  have  been  for  defendant. 

Briefiy  stated  the  facts  are  as  follows:  The  property  was  the  home- 
stead of  defendant.  He  entered  into  a  written  contract  with  Munson 
&  Co.  to  erect  a  house  thereon.  The  contractors  employed  Ben  Mounds 
as  a  subcontractor  to  do  certain  parts  of  the  work.  Plaintiffs  as  ma- 
terialmen furnished  Mounds  certain  material  to  the  value  of  $71  which 
was  actually  used  in  the  construction  of  the  house.  Plaintiffs  served 
upon  defendants  a  written  statement  of  the  material  thus  furnished  but 
did  nothing  further  toward  fixing  their  lien. 

At  the  time  the  notice  was  served  defendant  had  ample  funds  due 
the  contractor.  He  afterwards  settled  with  the  contractor  in  full,  not 
withholding  any  sum  for  plaintiff,  but  took  a  bond  from  the  contractor 
to  indemnify  him  against  this  or  any  other  claim  of  laborers  or  material- 
men, lliis  suit  is  being  defended  in  behalf  of  and  at  the  expense  of 
others  than  defendants.  Defendant  admitted  that  his  plea  of  home- 
stead would  not  be  good  against  the  contractors. 

The  case  seems  to  come  within  the  provisions  of  articles  3305,  3306 
and  3307  of  the  Revised  Statutes  as  construed  by  our  courts.  The  first 
article  above  cited  provides  for  notice  to  the  owner  as  given  in  this 
case.  The  second  declares  that  the  liability  of  the  owner  may  thus  be 
fixed.  The  third  requires  the  owner  in  such  case  to  furnish  the  con- 
tractor with  a  copy  of  the  account  thus  served,  in  which  event,  if  the 
contractor  does  not  within  ten  days  give  the  owner  a  written  notice  that 
he  will  contest  the  claim,  the  owner  may  pay  it  when  it  falls  due.  In 
Delauney  v.  Butler,  55  S.  W.  Rep.,  752,  the  exact  point  was  ruled  in 
plaintiff's  contention  here. 

We  are  of  opinion  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed, 
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Ok  motion  Fott  rehearing. 

GILL,  Associate^  Justice. — At  a  former  day  of  this  term  the  judg- 
ment in  this  case  was  affirmed  by  this  court,  our  reasons  being  briefly 
stated  in  an  opinion  then  filed. 

A  careful  consideration  of  the  motion  for  rehearing  has  convinced 
us  that  our  conclusion  was  erroneous.  It  is  well  established  as  a  gen- 
eral rule  that  the  holder  of  a  mechanic's,  laborer's  or  materialman's  lien 
is  not  by  force  of  that  fact  alone  entitled  to  a  personal  judgment  against 
the  owner  of  the  property.  Waldroflf  v.  Scott,  46  Texas,  4 ;  Sens  v.  Tren- 
tune,  64  Texas,  220. 

In  disposing  of  this  appeal  we  were  not  unmindful  of  its  existence. 
We  affirmed  the  judgment  on  the  ground  that  appellees  had  at  least  a 
potential  lien  at  the  time  notice  was  served  upon  the  owner  and  for 
that  reason  under  articles  3305,  3306  and  3307  of  the  Revised  Statutes 
it  operated  somewhat  in  the  nature  of  a  writ  of  granishment  upon  such 
funds  as  were  due  the  contractor  by  the  owTier  at  the  date  of  service 
of  the  notice.    Fullenweider  v.  Longmoor,  73  Texas,  482. 

Our  error  grew  out  of  a  misapprehension  of  the  pleadings  and  the 
facts  brought  about  by  the  statement  in  the  testimony  and  the  brief 
that  the  owner  had  entered  into  a  written  contract  with  the  contractor 
against  which  the  plea  of  homestead  would  not  prevail. 

The  situation  is  in  fact  as  follows :  The  court  found  specifically  that 
the  premises  were  homestead  and  that  there  was  no  lien.  This  finding 
is  not  assailed  by  cross-assignment  and  must  be  treated  as  true.  The 
owner  was  the  head  of  a  family  and  the  contract  was  not  signed  by 
his  wife.  This  being  true,  it  is  not  possible  under  the  facts  of  this 
case  that  by  any  subsequent  act  could  either  the  contractor  or  those 
acting  under  him  acquire  a  lien  against  the  property.  It  is  further 
true  that  appellee  made  no  response  to  the  plea  of  homestead  and  al- 
leged no  facts  which  would  have  entitled  him  to  a  lien  notwithstanding 
the  homestead  character  of  the  property,  hence  the  plea  of  homestead 
if  established  was  a  complete  defense  to  the  action  as  brought.  The 
liability  of  the  owner  to  the  contractor  was  a  simple  debt  which  could 
have  been  subjected  to  the  claims  of  subcontractors  and  materialmen 
by  garnishment  only.  It  is  not  pretended  that  appellee  had  any  sort 
of  contract  with  the  owner. 

Appellees  contend  that  under  the  constitution  they  had  a  lien  under 
the  facts  shown,  though  by  reason  of  the  homestead  character  of  the 
property  it  was  unenforceable.  We  can  not  accede  to  the  proposition. 
The  constitution  allows  no  liens  upon  the  homestead  except  those 
created  in  a  prescribed  way. 

Personal  judgments  against  the  owner  of  property  upon  which  a 
lien  exists  are,  in  the  absence  of  privity  of  contract,  allowable  only  when 
authorized  by  statute.    Phillips  on  Mech.  Liens,  sees.  446  and  447. 

We  were  of  opinion  on  the  former  hearing  that  as  under  art.  3304  of 
the  Revised  Statutes  the  contract  duly  executed  between  the  owner  and 
the  original  contractor  in  such  form  as  to  create  a  lien  upon  the  home- 
stead inured  to  the  benefit  of  mechanics,  laborers  and  materialmen  acting 
under  it  in  furtherance  of  the  work,  appellees  had  at  least  a  potential 
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lien  at  the  date  of  service  of  notice  upon  the  owner  and  in  that  view  we 
held  that  the  case  of  Delauney  v.  Butler,  55  S.  W.  Rep.,  752,  was  in 
point. 

It  is  clear  to  our  minds  that  appellees  were  not  entitled  to  their  per- 
sonal judgment  in  the  absence  of  at  least  a  potential  lien  at  the  date 
of  service  of  notice  upon  the  owner. 

That  the  lien  must  be  existent  is  ruled  in  PuUenweider  v.  Longmoor, 
73  Texas,  484,  the  court  saying:  "If  the  owner  of  the  property  is  in- 
debted to  the  contractor  the  service  of  the  notice  if  followed  by  the 
acts  required  to  fix  the  lien  secures  the  fund  as  does  a  writ  of  garnish- 
ment in  an  ordinary  case." 

It  is  clear  upon  principle  and  authority  that  in  the  absence  of  privity 
of  contract  the  right  to  personal  judgment  under  the  statute  is  de- 
pendent at  least  upon  the  right  to  a  lien.  No  such  lien  being  shown 
and  none  such  being  alleged  as  against  the  property  if  found  to  be 
homestead,  and  the  court  having  distinctly  found  that  the  property 
was  homestead  or  defendant,  it  follows  that  the  judgment  can  not  stand. 

The  motion  for  rehearing  is  granted.  The  judgment  of  the  trial 
court  reversed  and  the  cause  remanded. 

Granted. 

Beversed  and  remanded. 


Hubbard  &  Gray  v.  P.  W.  Pbttby. 

Decided  December  16,  1904. 

Contract  to  Loan  Money— Payment  by  Check— Insolvent  Bank. 

Defendant  agreed  to  loan  plaintiffs  a  sum  of  money  on  their  note  and  in 
pursuance  thereof  gave  his  check  on  a  private  bank,  the  owner  of  which,  being 
indebted  to  him,  had  agreed  to  honor  it  and  receive  credit  on  his  indebtedness. 
Plaintiffs  presented  the  check  and  asked  that  it  be  placed  to  their  credit,  which 
was  done.  The  bank  was  insolvent  at  the  time  and  closed  its  doors  two  dajs 
afterwards,  but  the  banker  testified  that  he  had  sufficient  funds  of  his  own  on 
hand  to  pay  the  cheek  and  would  have  done  so  if  requested.  Held,  that  plain- 
tiffs became  depositors  with  the  bank  to  the  amount  of  the  check  and  defend- 
ant complied  with  his  contract  to  loan  the  money. 

Appeal  from  the  District  Court  of  Rusk.  Tried  below  before  Hon. 
Richard  B.  Levy. 

J.  R.  Arnold  and  J.  H.  Turner,  for  appellants. 

Oould  &  Morris,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  ap- 
pellants against  the  appellee.  As  cause  of  action  plaintiffs'  petition 
alleges  in  substance  that  about  the  1st  of  December,  1902,  appellee 
agreed  to  advance  them  $1,200  on  or  about  January  1,  1903,  provided 
they  would  execute  and  deliver  to  him  their  note  for  that  amount  with 
good  security  and  bearing  interest  at  the  rate  of  10  percent  per  annum; 
that  they  complied  with  their  agreement  and  executed  and  delivered  to 
appellee  on  January  1,  1903,  their  note  for  the  sum  above  stated  with 
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security  satisfactory  to  appellee;  that  appellee  accepted  and  still  holds 
said  note  but  has  failed  and  refused  to  pay  to  them  ttie  sum  of  $1,200 
therefor,  as  he  had  agreed  and  promised  to  do.  The  prayer  of  the  pe- 
tition is  for  the  recovery  of  $1,200  with  interest  at  10  percent  from 
January  1,  1903,  or  in  the  alternative  for  the  cancellation  of  said  note. 

Appellee  answered  by  general  denial  and  by  special  plea,  in  which 
it  is  averred  that  he  paid  the  appellants  on  January  2,  1903,  the  $1,200 
for  which  the  note  above  mentioned  was  executed. 

The  case  was  tried  before  a  jury  in  the  court  below,  and  under  per- 
emptory instructions  from  the  court  a  verdict  was  returned  in  favor  of 
the  defendant  and  judgment  was  rendered  in  accordance  therewith. 

We  deduce  from  the  record  the  following  facts:  In  December,  1902, 
appellee  agreed  with  appellants  that  on  or  about  January  1,  1903,  he 
would  take  up  and  hold  for  them  vendors  lien  notes  to  the  amount  of 
$2,000  due  by  them  upon  a  gin  and  mill  plant  which  they  had  pur- 
chased from  A.  L.  Clark,  and  would  advance  them  the  furliier  sum  of 
$1,200  with  which  to  purchase  additional  machinery  for  said  gin, 
provided  appellants  would  execute  and  deliver  to  him  their  note  for 
that  amount  with  good  security  and  bearing  10  percent  interest. 

At  the  time  this  agreement  was  made  A.  Wettermark  owed  appellee 
a  note  for  $7,000,  which  he  had  notified  appellee  he  desired  to  pay. 
Wettermark  was  a  banker  doing  business  under  the  firm  name  and 
style  of  A.  Wettermark  &  Co.,  and  being  the  sole  owner  of  said  banking 
business.  Before  making  the  agreement  with  appellants  appellee  saw 
Wettermark,  and  it  was  agreed  between  them  that  when  appellee  made 
the  loan  to  appellants,  which  it  was  then  understood  would  be  about 
January  1,  1903,  he  could  check  on  the  bank  of  A.  Wettermark  &  Co. 
for  the  amount,  and  his  checks  would  be  paid  and  the  amount  would 
be  afterwards  credited  on  the  note  of  Wettermark  in  his  favor.  The 
Clark  note  was  taken  up  by  Pettey  on  January  1st,  by  draft  drawn  on  A. 
Wettermark  &  Co.,  which  was  paid  when  presented.  The  $1,200  note 
was  delivered  to  Pettey  on  January  1st,  and  on  the  next  day  E.  W. 
Hubbard,  one  of  the  appellants,  went  to  Pettey's  office  to  get  the  money. 
Pettey  gave  him  a  check  for  the  $1,200  on  A.  Wettermark  &  Co.,  which 
he  took  to  the  bank  and  had  placed  to  the  credit  of  Hubbard  &  Gray. 
This  was  on  Friday.  On  the  following  Monday  Wettermark  was  forced 
into  bankruptcy  and  the  bank  was  closed  before  Hubbard  &  Gray  had 
drawn  the  $1,200.  The  details  of  the  transaction  are  thus  stated  by  Mr. 
Hubbard : 

"When  I  went  into  his  office  for  the  money  he,  Pettey,  just  sat  down 
and  wrote  out  a  check  and  handed  it  to  me  without  saying  anything 
about  a  check  or  money  either.  I  think  I  told  Mr.  Gray  that  I  had 
better  come  to  town  and  get  that  money  from  Mr.  Pettey,  and  I  came  on 
up  here  and  got  that  check.  I  took  the  check  to  Mr.  Wettermark^s 
bank,  and  Mr.  Wettermark  himself  was  at  the  window,  and  I  handed 
him  the  check  and  told  him  to  deposit  it  to  the  credit  of  Hubbard  & 
Gray,  and  he  then  took  the  check  and  canceled  it,  and  gave  me  what  I 
call  a  ^deposit  slip.^  He  had  written  on  the  deposit  slip  right  opposite 
the  word  'checks,'  in  figures,  $1,200,  and  turned  it  over  to  me. 

"At  the  time  he  gave  me  the  clieck  for  $1,200  he  also  gave  me  a 
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check  for  $275  on  the  same  bank.  At  the  time  we  made  the  trade  with 
Mr.  Clark  for  the  gin  plant  I  put  in  a  pair  of  mules  for  $375,  and  I 
told  Mr.  Gray  that  if  I  put  in  the  mules  I  would  want  money  for  them, 
and  when  Mr.  Clark  took  his  note  to  Mr.  Pettey  he  (Mr.  Pettey)  paid 
him  the  $2,000  less  the  $275  for  the  mules,  and  when  he  gave  me  the 
check  for  the  $1,200  he  gave  me  a  separate  check  for  the  $275  for  the 
mules.  I  took  both  checks  over  to  Wettermark's  bank  at  the  same  time, 
and  I  handed  him  the  $1,200  one  first,  and  he  gave  me  a  deposit  slip  for 
it,  and  then  I  handed  him  the  other  check  and  told  him  I  wanted  $75 
of  it  in  money,  and  to  place  the  balance  to  my  credit.  He  wrote  on 
another  slip  '$200^  and  counted  out  the  $75  to  me  in  cash. 

'n^e  were  going  to  use  the  $1,200  that  we  were  to  get  from  Dr. 
Pettey  to  buy  the  boiler  and  engine  to  run  the  gin  plant  with.  We  ex- 
pected to  pay  for  them  the  next  Wednesday.  I  won't  be  positive  that 
I  knew  when  the  engine  and  boiler  would  be  here  when  I  deposited  the 
check  for  $1,200  in  the  bank.  My  idea  in  depositing  the  check  and 
leaving  the  money  in  the  bank  was  because  I  did  not  want  to  take  it 
out  home,  and  I  wanted  to  leave  it  there  so  that  when  the  engine  and 
boiler  came  I  could  take  the  money  out  and  pay  for  them.  At  the  time 
the  check  for  the  $1,200  was  signed  by  Dr.  Pettey,  the  First  National 
Bank  of  Henderson  was  doing  business  here,  and  I  suppose  there  was  a 
pretty  good  competition  between  it  and  Wettermark's  bank,  but  I  do  not 
know.  Dr.  Pettey  told  me  that  he  was  a  friend  of  Mr.  Wettermark's 
and  I  was  satisfied  that  he  was,  and  I  regarded  Dr.  Pettey  as.  one  of 
my  best  friends. 

'I  do  not  know  whether  Mr.  Wettermark  would  have  refused  to  pay 
those  checks  or  not.  I  never  asked  him  for  the  money  except  for  that 
$75.  I  just  put  down  the  $1,200  check  and  asked  him  to  give  me  credit 
for  it — ^to  give  Hubbard  &  Gray  credit  for  it.  He  didn't  refuse  to  pay 
it.  He  didn't  refuse  to  pay  the  $275  check.  He  paid  what  I  asked 
for." 

When  Pettey  told  Wettermark  that  he  wanted  this  money  to  loan 
to  appellants,  Wettermark  asked  him  if  he  thought  Hubbard  &  Gray 
would  use  the  money  at  once,  and  stated  that  he  would  like  to  get  their 
business  and  keep  the  money  for  them  until  they  needed  it.  At  the 
time  Pettey  gave  the  check  to  Hubbard  he  told  him  that  Wettermark 
was  an  old  friend  of  his,  and  if  he  was  not  going  to  use  the  money  at 
once  he  would  be  glad  for  him  to  deposit  it  with  Wettermark.  When 
this  check  was  drawn  Wettermark  was  in  fact  insolvent,  but  Pettey  had 
no  idea  that  such  was  the  fact. 

Wettermark  testified  that  all  money  deposited  with  him  on  the  2d 
and  3d  of  January  was  kept  separate  from  other  funds  in  the  bank  and 
was  returned  to  the  depositors  when  he  was  forced  into  bankruptcy. 
He  kept  these  deposits  separate  because  he  knew  he  was  insolvent  when 
they  were  made.  When  Hubbard  presented  the  $1,200  check  Wetter- 
mark had  several  thousand  dollars  of  his  own  in  the  bank  and  would 
have  given  Hubbard  the  money  on  the  check  if  he  had  not  requested 
him  to  credit  the  amount  to  the  firm  of  Hubbard  &  Gray.  After  Hub- 
bard made  this  request  the  amount  of  the  check  was  charged  to  Pettey 
and  credited  to  Hubbard  &  Gray.     These  entries  were  made  on  the 
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blotter  but  were  not  transcribed  to  the  ledger  until  the  trustee  in  bank- 
ruptcy took  charge  of  the  business.  When  the  bank  closed  business  on 
Saturday  evening,  the  3d  of  January,  it  had  on  hand  between  four  and 
five  thousand  dollars  in  cash,  which  did  not  include  any  deposits  made 
on  the  2d  and  3d  of  January  after  Wettermark  became  aware  of  his 
insolvency.  After  Hubbard  had  left  the  check  with  Wettermark  with 
instructions  to  credit  the  amount  to  appellant  firm  he  returned  to 
Pettey  and  told  him  he  had  left  the  money  on  deposit  with  Wettermark. 
When  Wettermark  failed  he  owed  Pettey  on  the  $7,000  note,  after  de- 
ducting the  amount  of  the  checks  drawn  on  him  on  January  1st  and 
2d,  a  balance  of  $4,346.  Pettey  had  been  a  depositor  of  Wettermark's 
bank  for  a  number  of  years,  and  in  addition  to  the  amount  due  him  by 
Wettermark  on  the  note  he  had  on  deposit  in  the  bank  at  the  time  he 
drew  the  checks  on  January  2d  between  $1,300  and  $1,500. 

Upon  these  facts,  which  are  undisputed,  the  trial  court  did  not  err  in 
instructing  the  jury  to  return  a  verdict  for  the  defendant. 

Appellants  did  not  accept  the  check  as  payment  of  the  $1,200,  but 
when  they  presented  the  check  to  Wettermark,  who  had  the  money  with 
which  to  pay  it,  and  requested  him  to  place  the  amount  to  their  credit, 
which  was  done,  Pettey  was  released  from  further  liability  thereon 
and  appellants  became  the  creditors  of  the  bank.  It  is  immaterial  that 
Pettey  did  not  have  the  amount  of  money  necessary  to  pay  the  check 
deposited  to  his  credit  on  the  books  of  the  bank  at  the  time  it  was 
drawn.  The  bank  owed  him  the  money  and  had  the  amount  on  hand 
with  which  to  pay  the  check,  and  had  agreed  to  pay  it  before  it  was 
drawn.  Under  these  facts  he  is  in  the  same  position  as  he  would  be 
if  he  had  had  the  money  placed  to  his  credit  on  the  books  of  th'e  bank. 
Haskins  v.  Dougherty,  29  Texas  Civ.  App.,  313,  69  S.  W.  Rep.,  103. 

We  do  not  think  the  evidence  raises  the  issue  of  fraud  on  the  pari 
of  appellee.  The  evidence  shows  that  he  had  no  knowledge  of  Wetter* 
mark's  financial  condition  when  he  gave  the  check  and  suggested  ta 
appellants  that  they  leave  the  money  with  the  bank  until  they  needed  it 

No  useful  purpose  would  be  served  by  a  discussion  of  the  various  as- 
signments of  error  in  detail,  and  we  deem  it  sufficient  to  say  that  we 
have  considered  each  of  the  assignments,  and  in  view  of  the  undisputed 
evidence  above  set  out  in  our  opinion  none  of  them  should  be  sustained. 

The  judgment  of  the  court  below  is  aflSrmed. 

Affirmed. 


Hugh  Hamilton  v.  Jobie  E.  Bell. 

Decided  December  17,  1904. 

1.— Trial  Wlthdrawinir  Plea^Bltcretlon  of  Court. 

It  is  within  the  discretion  of  the  trial  court  to  allow  a  party  to  withdraw 
his  plea  and  enter  another  after  the  trial  has  begun,  and  an  appellate  court 
will  interfere  with  his  ruling  only  in  a  plain  case  of  abuse  of  this  discretion. 

8.— Same— Contract  for  Sale  of  Land— Speolflo  Performance— Authority  of  Afl^ent 

After  the  trial  had  begun  and  it  was  shown  from  the  undisputed  evidence 

that  defendant's  agent  was  authorized  to  close  a  contract  for  sale  of  land,  the 
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specific  performance  of  which  was  sought  to  be  enforced,  the  court  did  not  abuse 
its  discretion  in  refusing  to  allow  plaintiff  to  withdraw  his  announcement  of 
ready  and  swear  to  a  denial  of  the  agent's  authority. 

3. — Contract  for  Bale  of  Land — ^Fnrohaie  for  Immoral  Purposes — ^Evidence — 

Pleading. 

In  a  suit  to  enforce  the  specific  performance  of  a  contract  to  sell  land, 
evidence  that  plaintiff  intended  purchasing  the  property  for  the  construction  of 
a  variety  theater  thereon  to  be  conducted  in  an  unlawful  manner  and  for 
immoral  purposes  was  properly  rejected,  this  defense  having  been  stricken  from 
defendant's  answer,  since  the  proposed  business  was  not  necessarily  unlawful 
or  immoral,  proof  of  which  could  be  made  without  pleading,  but  depended  on 
the  manner  in  which  it  would  be  conducted. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  Q.  Kittrell. 

Coleman  A  Ahhoii,  for  appellant. — 1.  The  court  erred,  to  the  preju- 
dice of  the  defendant,  in  refusing  to  allow  him  to  withdraw  his  announce- 
ment of  ready  for  trial  in  order  that  he  might  file  a  verified  answer 
containing  a  plea  of  non  est  factum.  Eadam  v.  Capital  Microbe  Des- 
troyer, 16,  S.  W.  Rep.,  990;  Parker  v.  Spences,  61  Texas,  164;  Railway 
V.  Goldberg,  68  Texas,  686;  Whitehead  v.  Foley,  28  Texas,  11;  Qreeley- 
Bumham  Grocery  Co.  v.  Carter,  30  S.  W.  Rep.,  487. 

2.  The  telegrams  passing  between  the  defendant  Hamilton  and  the 
defendant  Autrey,  introduced  in  evidence  by  the  plaintiff,  did  not  clothe 
the  defendant  Autrey  with  authority  to  bind  the  defendant  Hamilton 
to  execute  a  general  warranty  deed.  Donnan  v.  Adams,  71  S.  W.  Rep., 
580;  Heath  v.  Nutter,  60  Me.,  378;  Howe  v.  Harrington,  18  N.  J.  Eq., 
495;  Bronson  v.  Coffin,  118  Mass.,  156. 

3.  The  law  will  not  extend  its  arm  to  compel  the  specific  perform- 
ance of  a  contract  the  execution  of  which,  by  the  parties  themselves, 
would  have  resulted  in  a  state  of  affairs  unlawful.  15  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.),  pp.  986,  963,  997 ;  Church  v.  Proctor,  66  Fed.  Rep., 
240;  Reed  v.  Brewer,  90  Texas,  144;  Burton  v.  Dupree,  46  S.  W.  Rep., 
272 ;  Standard  Furniture  Co.  v.  Van  Alstine,  62  Pac.  Rep.,  145 ;  Hanauer 
V.  Doane,  12  Wallace,  342;  Sprague  v.  Rooney,  104  Mo.,  349,  16  S.  W. 
Rep.,  605;  Adams  v.  Coulliard,  102  Mass.,  167;  Eli  v.  Webster,  10? 
Mass.,  304 ;  Ashbrook  v.  Dale,  27  Mo.  App.,  649 ;  Hunistock  v.  Palmer, 
23  S.  W.  Rep.,  294;  Taylor  on  Landlord  and  Tenant  (6th  ed.),  sec. 
644;  Waterman  on  Specific  Performance,  chap.  VII;  Paragraph  (2), 
p.  1014,  15  Am.  &  Eng.  Enc.  of  Law. 

4.  Proof  of  the  execution  of  a  written  instrument  is  waived  by  the 
failure  of  defendant  to  file  a  verified  plea  of  non  est  factum  only  where 
the  instrument  is  sued  upon  and  is  charged  to  have  been  executed  by 
the  defendant;  and  not  in  a  case  of  this  kind,  where  the  plaintiff  by 
her  own  pleadings  shows  that  the  deed  was  not  executed;  that  is,  de- 
livered and  accepted,  but  was  returned  to  the  maker  because  unaccept- 
able. 

Waikins  dk  Jones  and  Hutcheson,  Campbell  &  Hutcheson,  for  ap- 
pellee.— 1.     The  court,  under  the  facts  in  this  case,  properly  refused  to 
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allow  the  defendant,  Hamilton,  to  withdraw  his  announcement  and  to 
swear  to  his  plea,  or  to  continue  the  case.  It  would  have  been  a  prosti- 
tution of  manifest  justice  to  have  done  otherwise.  Griffin  v.  McKinney, 
62  S.  W.  Rep.,  79;  Dublin  v.  Railway  Co.,  50  S.  W.  Rep.,  122;  Don- 
nellen  v.  Adams,  71  S.  W.  Rep.,  581,  and  the  authorities  therein  cited 
and  the  principles  therein  asserted;  Hunter  v.  Eastham,  67  S.  W.  Rep., 
1081. 

2.  The  evidence  offered  was  not  admissible  upon  either  of  the 
grounds  urged  against  it,  or  indeed  for  any  purpose.  There  was  no  plead- 
ing contending  such  facts.  There  is  no  law  which  constitutes  such  facts 
a  defense.  Rules  Dist.  and  County  Courts,  No.  2 :  Brown  v.  Mitchell, 
75  Texas,  14 ;  Hendricks  v.  Nunn,  46  Texas,  149 ;  Wright  v.  McKinney, 
34  Texas,  570;  Fleming  v.  Swelicson,  57  Texas,  531 ;  Anderson  v.  Bovd, 
64  Texas,  109 ;  Landham  v.  Welsh,  26  S.  W.  Rep.,  1001 ;  Blaisdell  v.  Citi- 
zens' Bank,  75  S.  W.  Rep.,  292;  Bluntzer  v.  Hursh,  75  S.  W.  Rep.,  326. 

3.  The  unverified  answer  was  simply  a  nullity;  Autre/s  agency  was 
an  admitted  fact.  Drew  v.  Harrison,  12  Texas,  281 ;  Reed  v.  Brewer, 
90  Texas,  149;  Yeary  v.  Cunmiings,  28  Texas,  94;  Lee  v.  Hamilton, 
12  Texas,  417. 

GARRETT,  Chief  Justice.— Josie  E.  Bell  as  plaintiff  filed  this 
suit  October  4,  1902,  in  the  District  Court  of  Harris  County  against 
Hugh  Hamilton  for  a  specific  performance  of  a  contract  to  convey 
land,  and  in  the  alternative  against  R.  L.  Autrey  for  damages  for 
breach  of  an  implied  warranty  of  authority.  The  contract  was  a 
written  obligation  entered  into  between  the  defendant  Autrey,  pur- 
porting to  act  as  agent  for  Hamilton,  and  Frank  C.  Jones,  whereby 
Hamilton,  by  Autrey  as  attorney  in  fact,  agreed  to  sell  to  Jones 
two  lots  of  land  in  the  city  of  Houston.  This  contract  was  assigned 
by  Jones  to  the  plaintiff  and  he  was  made  by  her  party  defendant  to  the 
suit.  The  case  was  tried  October  28,  1903,  before  a  jury,  which,  ac- 
cording to  an  instruction  from  the  court,  rendered  a  verdict  against 
the  defendant  Hamilton  for  the  specific  performance  of  the  contract 
sued  upon  and  rents,  and  against  the  plaintiff  in  favor  of  the  defendants 
Autrey  and  Jones.  Judgment  was  entered  in  accordance  with  the  ver- 
.dict  and  the  defendant  Hamilton  was  appealed. 

The  plaintiff  claimed  that  the  defendant  R.  L.  Autrey,  acting  for 
the  defendant  Hamilton,  on  the  27th  of  February,  1902,  contracted 
in  writing  to  convey  to  Frank  C.  Jones  lots  Nos.  1  and  2,  in  block 
No.  41,  in  the  city  of  Houston,  for  $7,000;  that  Jones  had  conveyed 
his  rights  in  the  contract  to  her,  and  she  had  tendered  to  the  said 
Hamilton  the  consideration  called  for  in  the  contract,  but  that  Ham- 
ilton had  declined  to  accept  the  same  or  to  execute  a  deed ;  that  if  the 
defendant  Autrey  was  not  authorized  by  the  defendant  Hamilton  to 
sign  such  contract,  he  was  liable  to  her  on  the  breach  of  an  implied 
warranty  of  authority.  The  defendant  Hamilton  claimed  that  the  de- 
fendant Autrey  had  no  authority  from  him  to  execute  the  contract 
sued  on ;  that  is,  to  bind  him  to  execute  a  general  warranty  deed,  etc. ; 
and  that,  furthermore,  the 'plaintiff,  and  not  the  said  Jones,  was  the 
real  party  at  interest  in  the  contract  of  February  27,  1902,  and  that 
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the  plaintiff  was  seeking  to  acquire  the  title  and  ownership  of  the 
property  for  the  purpose  of  using  it  for  immoral  and  unlawful  pur- 
poses. 

The  defendant  Hamilton  entered  into  the  trial  without  swearing 
to  his  answer  denying  the  authority  of  Autrey  to  execute  the  contract 
in  his  behalf^  and  after  the  plaintiff  had  introduced  in  evidence  in 
support  of  her  cause  of  action  a  special  warranty  deed  dated  March  1^ 
1902,  from  Hugh  Hamilton  to  Prank  C.  Jones,  conveying  lots  1  and  2 
in  block  41,  south  side  of  Buffalo  Bayou,  city  of  Houston,  which  was 
admitted  subject  to  objection  made  by  the  defendant;  certain  telegrams 
from  Hamilton,  who  was  in  Philadelphia,  to  Autrey;  the  depositions 
of  R.  L.  Autrey  detailing  his  connection  with  the  transaction;  and  the 
evidence  of  Prank  C.  Jones,  who  testified  that  the  defendant  Autrey 
had  executed  and  delivered  to  him  the  contract  sued  upon  which  was 
produced  in  evidence,  and  which  was  admitted  subject  to  objection  that 
there  was  no  "proof  of  the  authority  of  Autrey  to  execute  it  on  behalf 
of  the  defendant,  and  further  at  length,  as  to  subsequent  tender  of  the 
purchase  money  and  demand  of  a  deed;  also  that  the  defendant  Ham- 
ilton had  sent  him  the  special  warranty  deed  which  had  been  put  in 
evidence,  which  witness  had  returned  to  Hamilton  for  correction.  When 
the  testimony  had  reached  this  stage  the  defendant  Hamilton  requested 
the  court  to  allow  him  leave  to  withdraw  his  announcement  of  ready 
in  order  to  file  a  verified  plea  of  non  est  factum.  But  the  court  refused 
the  requested  leave  and  refused  to  allow  the  defendant  to  make  proof 
of  the  want  of  authority  on  the  part  of  Autrey  to  execute  the  contract ; 
and  also  declined  to  admit  evidence  that  the  plaintiff  was  seeking  to 
acquire  title  to  the  property  for  immoral  and  unlawful  purposes,  and 
directed  the  jury  to  return  a  verdict  as  above  stated. 

The  evidence  showed  that  in  February,  1902,  the  defendant  Hamilton 
was  absent  from  Houston  in  the  city  of  Philadelphia  and  that  the  de- 
fendant Autrey  was  the  secretary  and  treasurer  of  the  Magnolia  brew- 
ery, of  which  Hamilton  was  the  president.  One  Moskowitz,  a  real  estate 
agent,  saw  Autrey  several  times  and  told  him  that  he  had  been  in- 
structed by  Hamilton  to  sell  the  property  and  asked  him  to  telegraph 
him  certain  offers  for  it.  Autrey  insisted  that  it  was  none  of  his  busi- 
ness but  took  up  the  matter  with  Hamilton  by  telegraph,  submitting 
offers  made  by  Moskowitz.  On  February  19  he  telegraphed  an  offer 
of  $6,500  less  5  per  cent  and  requested  an  answer.  Hamilton  replied 
refusing  the  offer;  on  February  25  he  sent  an  offer  of.  $6,760,  to  which 
Hamilton  replied,  "Moskowitz  $7,000,"  and  thereupon  Autrey  tele- 
graphed, *^ill  close  with  Moskowitz,  $6,600  net  to  you,"  and  on  the 
next  day  Autrey  closed  with  Moskowitz  at  $7,000  and  entered  into 
the  contract  sued  on,  signing  it  as  agent  for  Hamilton.  The  contract 
was  executed  February  27,  1902,  and  purported  to  be  between  Hugh 
Hamilton  by  his  authorized  agent,  R.  L.  Autrey,  party  of  tlie  first  part, 
and  Frank  C.  Jones,  party  of  the  second  part,  and  stipulated  that  the 
party  of  the  first  part  sold  to  the  party  of  the  second  part  the  prem- 
ises described  in  consideration  of  $7,000,  to  be  paid  $100  cash  and 
$6,900  on  the  delivery  of  the  deed.  It  provided  for  immediate  pos- 
session of  the  property;  the  furnishing  of  an  abstract,  examination  of 
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title,  and  the  execution  of  a  general  warranty  deed  upon  payment  of 
$6,900.  It  provided  for  time  to  remedy  defects  to  title,  if  any,  .and 
option  on  the  part  of  the  second  party,  if  the  party  of  the  first  part 
should  fail  to  remedy  the  defects,  to  treat  the  agreement  as  canceled 
and  receive  back  the  $100  paid  or  to  receive  a  deed  to  the  property  on 
payment  of  consideration;  and  forfeiture  of  the  cash  payment  on  fail- 
ure of  the  party  of  the  second  part  to  comply. 

Jones  was  buying  the  property  for  the  plaintiff.  She  furnished  the 
money  with  which  he  was  to  pay  for  it  and  he  transferred  to  her 
his  rights  in  it.  After  the  return  of  Hamilton  he  executed  a  special 
warranty  deed  and  sent  it  to  Jones  and  offered  it  in  compliance  with  the 
obligation,  and  also  sent  the  $100  check  and  requested  that  a  cashier's 
check  be  sent  for  the  entire  consideration.  The  latter  supposing  tliat 
the  form  of  the  deed  was  a  mistake,  returned  it  for  correction  and 
procured  a  cashier's  check  for  the  money  for  the  entire  sum.  But  the 
defendant  having  failed  to  return  the  deed  Jones  converted  the  money 
again  into  cashier^s  checks  for  $100  and  $6,900  and  sent  the  one  for 
$100  to  Hamilton,  which  was  returned  to  him.  Jones  then  carried 
both  a  general  warranty  deed  and  a  special  warranty  deed  and  tendered 
Hamilton  the  money  and  offered  to  accept  either  deed,  but  Hamilton 
declined  to  accept  the  money  or  to  execute  either  deed.  The  two  cash- 
ier's checks  for  the  entire  sum  of  $7,000  in  favor  of  Hamilton  were 
deposited  to  his  order  in  the  Merchants  National  Bank  and  remained 
there.  The  Merchants  National  Bank  is  considered  as  one  of  the 
leading  banks  in  the  city. 

The  defendant  complains  of  the  action  of  the  court  in  refusing  to 
allow  him  to  withdraw  his  announcement  of  ready  and  verify  his  plea 
denying  the  authority  of  Autrey  to  execute  the  obligation  sued  on. 
Such  a  request  arising  during  the  progress  of  a  cause  is  addressed 
to  the  discretion  of  the  trial  judge,  and  it  is  only  in  a  plain  case  of  an 
abuse  of  this  discretion  thus  confided  to  him  that  an  Appellate  Court 
will  interfere  with  his  ruling.  Fields  v.  Bye,'  24  Texas  Civ.  App.,  272, 
59  S.  W.  Rep.,  306;  Levin  v.  Houston,  8  Texas,  94;  Griffin  v.  McKinney, 
69  S.  W.  Rep.,  78 ;  Dublin  v.  Railway  Co.,  92  Texas,  535.  The  facts  of  the 
case  had  been  fully  developed  when  the  moticm  was  made  and  they  did  not 
appeal  to  tlie  exercise  of  the  discretion  of  the  judge  in  favor  of  the 
request.  It  appeared  also  from  the  undisputed  facts  that  Autrey  was 
authorized  to  close  the  sale  with  Moskowitz  at  $7,000  and  that  this 
was  done,  and  to  have  allowed  the  defendant  to  withdraw  his  answer 
and  swear  to  a  denial  of  the  authority  would  not  have  made  any  testi- 
mony admissible  that  could  have  disputed  the  admitted  facts.  ITie 
trial  judge  did  not  abuse  his  judicial  discretion  to  refuse  the  defendant's 
motion.  Such  being  the  state  of  the  pleading  there  was  no  error  in 
the  action  of  the  court  refusing  to  allow  the  defendant  Hamilton  to 
assume  the  burden  of  proof  to  show  that  Autrey  did  not  have  authority 
to  execute  and  sign  the  contract  sued  on. 

The  fifth  assignment  of  error  is  without  merit. 

The  sixth  assignment  of  error  complains  of  the  exclusion  of  evidence 
offered  by  defendant  to  show  that  the  plaintiff  intended  to  purchase 
the  property  for  the  construction  of  a  variety  theater  to  be  conducted 
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in  an  unlawful  manner  and  for  immoral  purposes.  This  defense  was 
set  up  in  the  fourth  paragraph  of  the  defendant's  answer  and  was 
stricken  out  by  the  court  on  a  special  exception  directed  thereto  by 
the  plaintiff,  and  the  evidence  was  excluded  on  the  objection  that  there 
was  no  pleading  to  support  it. 

It  has  been  held  that  such  defense  can  be  raised  without  pleading. 
Pasteur  Vaccine  Co.  v.  Burkey,  22  Texas  Civ.  App.,  232 ;  Texas  &  P. 
Coal  Co.  V.  Lawson,  89  Texas,  394.  We  are  of  the  opinion,  however, 
that  the  court  properly  refused  to  enter  into  the  inquiry  of  whether 
the  plaintiff  intended  to  conduct  in  an  immoral  or  unlawful  manner 
a  variety  theater  on  the  premises.  The  business  she  proposed  to  conduct 
was  not  necessarily  unlawful  or  immoral.  That  depended  on  the  man- 
ner in  which  it  would  be  conducted,  and  would  necessarily  be  left  to 
regulation  by  the  police  authorities.  The  evidence  offered  amounted 
to  no  more  than  conclusions  of  the  witnesses  that  the  plaintiff  intended 
to  conduct  a  business  lawful  in  itself  in  an  illegal  and  immoral  man- 
ner. 

The  remainder  of  the  assignments  of  the  defendant  are  addressed  to 
admissions  of  portions  of  the  witness  Jones'  letter  written  to  the  de- 
fendant. They  were  properly  admitted  as  part  of  a  correspondence. 
There  is  no  error  in  the  judgment  and  it  will  be  affirmed. 

Afftrmed. 


St.  Louis  Southwestern  Railway  Company  op  Texas  v.  Malissib 

Moss. 

Decided  December  17,  1904. 

1.—Bailwa7i— Setting  Out  Plre»— PleadiniT- 

Plaintiff  having  alleged  the  failure  of  the  railway  to  provide  and  keep 
in  repair  suitable  spark-arresters  as  the  specific  cause  of  the  fire,  it  was  error 
to  submit  the  overloading  and  negligent  handling  of  the  engine  as  ground  for 
recovery. 

S.F— Property  Destroyed  by  Plre— Proof  of  Value. 

The  cost  of  property  destroyed  by  Are  is  not  sufficient,  standing  alone,  to 
show  its  value  at  the  time  of  its  destruction. 

3.*-Hegligence— Surden  of  Proof. 

When  plaintiff  had  made  out  a  prima  facie  case  of  negligence  on  the  part 
of  defendant  in  setting  fire  to  his  property  by  sparks  from  its  engine  it  de- 
volved on  defendant  to  rebut  it,  but  the  burden  of  proof  on  the  whole  case  was 
on   plaintiff. 

Appeal  from  the  County  Court  of  Smith.    Tried  below  before  Hon. 
S.  A.  Lindsey. 

E.  B.  Perkins,  Marsh  &  Mcllwaine,  and  N.  A.  Oentry,  for  appellant. 
— 1.  Plaintiff's  petition  having  specifically  alleged  that  the  fire 
.  was  communicated  by  reason  of  a  defective  spark  arrester,  and  this 
being  the  only  specific  negligence  charged,  or  relied  on,  it  was  error 
to  instruct  the  jury  that  in  order  to  find  for  defendant  it  should  "fur- 
ther find  from  the  evidence  and  believe  that  the  defendant  company's 
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employes  were  not  negligent  either  in  operating  said  engines  at  too 
great  rate  of  speed  or  loading  too  heavily  for  the  grade  at  that  place 
or  in  any  other  manner^  so  negligently  handled  same  as  to  cause  it 
to  emit  fire  to  said  house  or  household  goods."  Railway  Co.  v.  Johnson, 
67  S.  W.  Rep.,  182;  Railway  Co.  v.  Pool,  10  Texas  Civ.  App,,  682; 
San  Antonio  Qas  Co.  v.  Speegle,  60  S.  W.  Rep.,  884;  Railway  Co.  v. 
Vance,  41  S.  W.  Rep.,  167;  Railway  Co.  v.  Vieno,  7  Texas  Civ.  App., 
347. 

2.  If  the  evidence  established  that  plaintifPs  property  was  destroyed 
by  sparks  emitted  from  defendant's  engine,  a  prima  facie  presumption 
of  negligence  arose  and  the  burden  was  on  the  defendant  company 
to  meet  such  presumption,  but  it  did  not  devolve  upon  defendant  to 
show,  by  a  preponderance  of  the  evidence,  that  it  was  not  negligent 
Railway  Co.  v.  Johnson,  67  S.  W.  Rep.,  182. 

3.  There  being  no  proof  of  the  market  value  of  the  piano  or  of  its 
value  to  the  owner  in  the  absence  of  the  market  value  the  evidence 
failed  to  furnish  a  basis  upon  which  the  jury  could  intelligently  estimate 
the  damage.  City  of  Dallas  v.  Allen,  40  S.  W.  Rep.,  324;  Wells  Fargo 
Express  Co.  v.  Williams,  71  S.  W.  Rep.,  314. 

TF.  F.  Boyeiie,  for  appellee. — 1.  Proof  of  injury  by  fire  escaping  from 
a  locomotive  engine  of  defendant  establishes  a  prima  facie  ease  of  negli- 
gence on  the  part  of  the  latter,  entitling  plaintiff  to  recover  unless 
rebutted,  and  tfie  court  may  so  charge  the  jury.  Railway  Co.  v.  John- 
son, 92  Texas,  591 ;  same  case,  51  S.  W.  Rep.,  531 ;  Railway  Co.  v.  Wal- 
lace, 74  Texas,  581;  Railway  Co.  v.  Bamet,  37  S.  W.  Rep.,  779;  Camp- 
bell V.  Goodwin,  87  Texas,  273;  Railway  Co.  v.  Levine,  87  Texas,  437; 
Railway  Co.  v.  Benson,  69  Texas,  407 ;  Railway  Co.  v.  Home,  69  Texas, 
643. 

2.  The  general  charge  of  the  court  telling  the  jury  that  defendant 
must  meet  plaintiff's  prima  facie  case  of  negligence  by  showing  by  a 
preponderance  of  thg  evidence  that  the  engines  were  properly  construct- 
ed and  handled,  and  the  further  two  special  charges  of  defendant,  de- 
signed to  instruct  the  jury  what  degree  of  care  the  law  required,  the 
degree  being  named  "ordinary"  care,  the  whole  charge  of  the  court  thus 
submitted  correctly  presented  the  law.  Railway  Co.  v.  Goodnight,  74 
S.  W.  Rep.,  584;  Railway  Co.  v.  Hitchins,  63  S.  W.  Rep.,  1070. 

3.  When  the  items  that  were  destroyed  are  specifically  set  out  in  the 
pleading  and  the  value  of  each  separate  article  valued  specifically  and 
the  sum  total  named  in  the  pleading,  it  is  not  necessary  for  plaintiff 
to  prove  value  unless  contested  by  defendant.  The  evidence  shows  the 
cost  of  the  articles  on  the  market.  Plaintiff  and  other  witnesses  testi- 
fied to  the  reasonable  value  of  each  article  and  that  the  several  amounts 
opposite  each  article  in  the  petition  were  reasonable  values. 

GILL,  Associate  Justice. — By  this  suit  M^lissie  Moss  sought  to 
recover  of  the  defendant  the  value  of  certain  household  goods  destroyed 
by  a  fire  set  by  sparks  from  one  of,  defendant's  engines.  The  specific 
negligence  alleged  was  the  use  of  unsuitable  and  defective  spark  ar» 
Testers. 
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The  defendant  answered  by  general  denial.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  for  plaintiff  for  $400  from  which  defendant 
has  appealed. 

The  errors  assigned  which  we  deem  it  necessary  to  notice  are,  in 
substance,  (1)  that  the  court  erred  in  submitting  as  grounds  for  re- 
covery the  overloading  and  negligent  handling  of  the  engine,  the  issue 
not  being  presented  by  the  pleadings;  and  (2)  the  insufficiency  of  the 
evidence  on  the  issues  of  the  value  of  the  property  destroyed. 

We  think  each  of  the  assignments  should  be  sustained.  The  plaintiff 
chose  to  allege  that  the  specific  cause  of  the  fire  was  the  negligence 
of  the  company  in  failing  to  provide  and  keep  in  repair  suitable  spark 
arresters.  Under  this  allegation  she  was  confined  to  the  issue  thus 
made,  and  it  was  error  to  submit  as  ground  for  recovery  other  grounds 
of  negligence  not  covered  bv  the  pleadings.  Qulf  C.  &  S.  P.  Rv.  Co.  v. 
Johnson,  28  Texas  Civ.  App.,  395,  67  S.  W.  Rep.,  182;  Gulf  C."^&  S.  P. 
Ry.  Co.  V.  Pool,  10  Texas  Civ.  App.,  682 ;  Johnson  v.  Railway  Co.,  27 
Texas  Civ.  App.,  616,  4  Texas  Ct.  Rep.,  24. 

The  only  evidence  as  to  the  value  of  the  property  destroyed  was 
the  purchase  price  payable  in  installments.  While  the  cost  of  property 
is  admissible  as  a  circumstance  tending  to  show  value  at  the  time 
of  destruction,  we  do  not  think  it  is  sufficient,  standing  alone,  to  furnish 
the  jury  a  basis  for  a  verdict. 

In  view  of  another  trial  it  is  proper  also  to  notice  the  complaint  that 
the  court  imposed  on  the  defendant  the  burden  of  proof  to  show  by 
a  preponderance  of  evidence  that  it  was  without  negligence  in  the 
respect  complained  of,  after  the  plaintiff  Had  shown  that  the  fire  was 
set  by  sparks  emitted  by  defendant's  engine. 

We  understand  the  rule  to  be  that  when  plaintiff  thus  makes  a 
prima  facie  case  it  devolves  on  defendant  to  rebut  it,  but  the  burden  of 
proof  on  the  whole  case  does  not  shift.  Gulf  C.  &  S.  P.  Ry.  Co.  v. 
Johnson,  92  Texas,  591. 

The  other  matters  complained  of,  if  error,  are  not  likely  to  recur  upon 
another  trial,  hence  we  do  not  dispose  of  them.  Por  the  errors  indicated 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


PoBT  Worth  &  Rio  Grande  Ry.  Co.  v.  Mrs.  Cora  Casket  bt  al. 

Decided  December  17,  1904. 

l.^Praetiee  on  Appeal— Conflict  of  Evidence. 

The  case  being  one  of  conflicting  evidence  as  to  negligence  on  the  part  of  the 
defendant  and  contributory  negligence  on  the  part  of  the  deceased,  a  brakeman 
killed  while  coupling  cars,  the  Appellate  Court  declines  to  disturb  the  verdict. 

5t~Bailroad»— Switching  Crews  Duty  to  Keep  Lookout. 

It  is  the  duty  of  each  member  of  a  switching  crew,  when  engaged  in  switch- 
ing cars,  to  keep  a  lookout  for  the  safety  of  the  other  members  as  well  as 
his  own. 
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Appeal  from  the  Difitrict  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

West,  Chapman  &  West  and  Theodore  Mack,  for  appdlant. 
R.  L.  Carlock  and  Odell  &  PhillipSj  for  appellee. 

STEPHENS,  Associate  Justice. — George  M.  Caskey  was  crushed 
to  death  between  two  freight  cars  which  he  had  undertaken  to  couple 
in  appellant's  yards  at  Dublin,  Texas.  He  had  just  entered  the  service 
of  appellant  and  was  on  his  first  trip  out  from  Fort  Worth,  though 
he  was  a  brakeman  of  long  experience.  After  rolling  out  from  be- 
tween the  cars  he  was  heard  to  exclaim:  *T;  have  always  been  careful, 
but  got  killed  at  last.'*  The  track  at  the  place  of  the  accident  had  a 
north  and  south  course  and  its  inclination  towards  the  south  was  such 
that  loose  cars  had  to  be  blocked  to  prevent  them  from  rolling  down 
the  track.  There  were  two  strings  or  blocks  of  cars  on  the  track,  one 
to  the  north,  consisting  of  six  cars^  which  deceased  had  blocked  a  short 
time  before  the  accident,  and  one  to  the  south  consisting  of  six  or  eight 
cars,  with  engine  attached  at  south  end.  The  accident  undoubtedly 
was  due  to  a  collision  between  these  two  blocks  of  cars,  but  there  was 
divergence  and  conflict  in  the  evidence  as  to  the  manner  and  cause 
of  the  collision. 

According  to  the  testimony  of  the  members  of  the  Switch  crew,  the 
south  string  of  cars,  on  being  pushed  against  the  north  string  in  an 
unsuccessful  effort  to  make  a  coupling,  knocked  the  north  string  a 
short  distance  up  the  track,  and  while  deceased  was  working  with  the 
coupler  at  the  north  end  of  the  south  string,  with  his  face  towards  the 
south,  he  was  caught  by  the  cars  rolling  down  on  him  from  the  north. 
The  court  instructed  the  jury  in  effect  that  if  they  found  deceased 
was  killed  in  this  way  to  find  for  the  railway  company.  On  the  other 
hand,  according  to  the  testimony  of  Newt  Crawford,  who  lived  near 
the  track  and  who  claims  to  have  seen  and  heard  the  fatal  collision, 
which  testimony  was  to  some  extent  corroborated  by  that  of  Will  Martin, 
a  boy  who  happened  to  be  looking  on,  deceased  was  working  at  the 
car  coupler  at  Uie  south  end  of  the  north  string  of  cars  with  his  back 
towards  the  south  and  his  face  towards  the  north  when  the  cars  to 
which  the  engine  was  attached  were  moved  up  at  a  ''pretty  swift'*  rate 
of  speed  and  shoved  against  him  without  warning*  The  version  given 
by  these  witnesses  is  not  only  at  variance  with  the  testimony  of  the 
switch  crew  but  also  with  the  declarations  of  deceased  to  the  surgeon 
of  appellant  as  given  in  the  surgeon's  testimony,  though  there  was 
some  conflict  between  the  testimony  of  the  surgeon  and  the  widow  of  de- 
ceased as  to  said  declarations.  In  this  version,  too,  no  account  is  given 
or  explanation  found  of  the  unsuccessful  attempt  to  make  a  coupling 
mentioned  in  the  declarations  of  deceased  as  well  as  in  the  testimony 
of  the  rest  of  the  switch  crew.  But  as  these  conflicts  and  difficulties 
have  been  settled  by  the  jury  in  favor  of  appellees,  we  do  not  feel  war- 
ranted in  disturbing  the  verdict,  the  case  being  one  of  conflicting  evi- 
dence. 
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We  therefore  find  that  the  collision  which  caused  the  death  of  George 
M.  Caskey  was  due  to  the  negligent  manner,  substantially  as  alleged,  in 
which  appellant's  servants  brought  the  cars  together  to  be  coupled. 

We  therefore  also  find  that  the  evidence  did  not  conclusively  show 
that  deceased  was  guilty  of  contributory  negligence. 

We  think,  too,  the  evidence  raised  the  issue,  and  that  therefore  the 
court  did  not  err,  as  assigned,  in  submitting  it  to  the  jury,  of  the 
negligence  of  brakeman  Andrews  for  failing  to  keep  a  proper  lookout 
for  the  safety  of  deceased  when  he  gave  the  signal  to  back  up,  it  being 
the  duty  of  each  member  of  the  switch  crew  when  switching  is  being 
done,  as  shown  by  his  testimony,  to  look  out  for  the  safety  of  the  other 
members  as  well  as  his  own. 

In  other  respects  complaint  is  made  of  the  charge  and  also  of  the 
court's  refusal  to  give  special  charges,  but  after  carefully  reading  the 
entire  charge,  the  pleadings  and  the  statement  of  facts,  we  find  no  merit 
in  any  of  these  complaints. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Port  Worth  &  Rio  Grande  Railway  Company  v.  Will  Robinson. 

Decided  December  17,  1904. 

l.»Xa8teT  and  Servant— Assumed  Bisk— Knowledge  of  Senrant. 

Where  the  servant,  a  member  of  a  bridge  repairing  gang,  knew  that  the 
jack  furnished  for  use  in  raising  bridges  while  being  repaired,  was  the  kind 
always  used  and  furnished  by  the  company  for  such  work,  he  assumed  the  risk 
incident  to  its  use. 

8.^8ame— Warning  of  Banger. 

Whether  or  not  tlie  danger  resulting  from  the  use  of  the  jack  arose  out 
of  the  negligence  of  the  master,  became  an  immaterial  question  where  the 
servant  was  given  warning  of  the  danger,  by  the  usual  cry  of  "Watch  out  for 
the  drop,"  in  time  to  have  saved  himself  from  injury,  since  in  such  case  the 
negligence  of  the  master  was  not  the  proximate  cause  of  the  injury. 

8. — Same — Constmctive  Knowledge. 

The  servant  assumes  the  risk  of  all  dartgers  of  which  he  has  actual  or 
constructive  knowledge,  meaning  by  the  latter  such  knowledge  as  he  necessarily 
would  have  acquired  in  the  exercise  of  ordinary  care  for  his  own  safety. 

4.^— Same— Contributory  Negligenoe. 

The  failure  of  the  servant  to  get  from  under  the  bridge,  which  was  jacked 
up,  after  the  customary  warning  to  look  out  for  the  drop,  was  contributory 
negligence  such  as  can  not  be  justified  on  the  ground  that  it  resulted  from 
foigetfulness  on  his  part  and  mere  inattention  to  his  surroundings. 

Appeal  from  the  District  Court  of  Erath.    Tried  below  before  Hon. 
W.  J.  Oxford. 

West,  Chapman  &  West,  Martin  £  George,  and  Theo,  Mack,  for  ap- 
pellant.— ^Where  the  servant  is  performing  an  ordinary  function  inci- 
dent to  his  employment  or  merely  discharging  a  duty  under  normal 
Vol.  XXXVII.  Civil— 30. 


466  Texas  Civil  Appeals  Eeports,  Vol.  37-       [December, 

conditions,  his  want  of  attention  to  surrounding  or  imminent  dangers, 
of  which  he  has  knowledge  can  not  be  excused.  He  is  excused  only  where 
the  circumstances  were  either  such  as  to  create  a  situation  approaching 
to  or  constituting  an  emergency  or  such  as  to  exhibit  the  servant  in  the 
light  of  a  person  who  was  discharging  a  duty  which  demanded  an  un- 
usual amount  of  attention.    1  Labatt  Mast.  &  Serv.,  sec.  351. 

Riddle  &  Keith,  for  appellee. — The  evidence  in  relation  to  assumed 
risk,  obvious  danger  and  contributory  negligence  was  such  as  warranted 
the  verdict  in  plaintiffs  favor.  American  Cotton  v.  Smith,  69  S.  W. 
Rep.,  443;  Proffitt  v.  Railway  Co.,  95  Texas,  593;  Bailwav  Co.  v. 
Davis,  65  S.  W.  Rep.,  83;  Railway  Co.  v.  Bach,  65  S.  W.  Rep.,  681; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Bodie,  74  S.  W.  Rep.,  100;  De  la  Vergne, 
etc.,  Mach.  Co.  v.  Stahl,  60  S.  W.  Rep.,  319;  Sincere  v.  Compress  Co., 
^0  S.  W.  Rep.,  326;  Republic  I.  &  S.  Co.  v.  Jones,  69  N.  E.  Rep., 
191. 

Where  the  servant  fails  to  take  such  precautions  as  are  appropriate 
for  the  purpose  of  protecting  himself  at  the  moment  when  ther  accident 
occurs,  evidence  that  such  failure  was  due  to  the  fact  that  his  attention 
was  engrossed  by  his  duties  is  always  competent  for  the  purpose  of  re- 
butting the  inference  of  contributory  negligence  which  might  other- 
wise be  drawn  from  his  conduct;  and  especially  is  this  the  case  where 
the  situation  of  the  servant,  under  the  circumstances,  approaches  an 
emergency,  or  requires  of  him  prompt  action.  Railway  Co.  v.  Smith, 
51  S.  W.  Rep.,  506;  Qoodfellow  v.  Boston,  etc.,  106  Mass.,  46;  1  Labatt's 
Master  and  Servant,  sec.  350 ;  Republic  I.  &  S.  A.  Co.  v.  Jones,  60  N,  E. 
Kep.,  191;  American  Cotton  Co.  v.  Smith,  69  S.  W.  Rep.,  443. 

SPEER,  Associate  Justice. — Appellee,  an  employe  of  appellant, 
sued  appellant  to  recover  the  sum  of  $25,000  damages  for  personal  in- 
juries received  by  him  while  engaged  with  a  number  of  other  employes, 
under  the  direction  of  a  foreman  of  appellant,  in  repairing  a  railroad 
])ridge.  The  company  was  alleged  to  have  been  negligent,  (1)  in  fur- 
nishing to  its  employes  constituting  the  bridge  crew  a  dangerous  and  un- 
safe jack  known  as  a  ratchet  jack,  to  be  used  in  making  bridge  repairs; 
(2)  in  not  furnishing  appellee  a  safe  place  to  work;  and  (3)  in  order- 
ing him  into  a  place  of  danger  without  warning,  when  he  was  ignorant 
of  such  danger.  The  defenses  were  general  denial,  assumed  risk  and 
contributory  negligence.  The  trial  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $8,750. 

Appellant  has  grouped  four  assignments  of  errors  and  presents  them 
here  as  one,  complaining  of  the  error  of  the  court  in  overruling  its  mo- 
tion for  a  new  trial,  because,  for  one  reason  or  another,  the  verdict 
of  the  jury  is  contrary  to  the  charge  of  the  court  and  the  facts  proved. 
We  would  possibly  be  authorized  to  disregard  this  assignment  as  being 
in  violation  of  the  rules  in  grouping  assignments  which  relate  to  differ- 
ent subjects;  but  inasmuch  as  we  have  found  other  errors  which  prob- 
ably raise  the  same  question,  and  which  would  require  a  reversal  of  the 
judgment,  and  inasmuch  as  we  have  considered  the  evidence  and  think 
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it  entirely  insufficient  to  support  the  verdict,  we  have  considered  the  as- 
signment. 

The  evidence  shows  that  during  the  temporary  absence  of  appellee, 
the  foreman  of  the  bridge  crew  directed  that  that  part  of  the  super- 
structure of  the  bridge  described  by  the  witnesses  as  the  deck  should 
be  jacked  up  in  order  that  some  needed  repairs  might  be  made;  that 
the  deck  of  the  bridge  was  jacked  up,  according  to  the  estimate  of  the 
various  witness,  from  one  to  four  inches.  Upon  appellee's  return  to 
the  bridge  he  was  directed  by  the  foreman  to  go  beneath  it  and  ex- 
cavate some  earth  for  the  purpose  of  placing  some  foundation  tim- 
bers. Before  he  had  finished  making  the  excavations  the  workmen 
above  him  had  finished  their  repairs  and  were  ready  to  lower  the  deck 
of  the  bridge.  At  this  jimcture  the  employe  having  in  charge  the 
operation  of  the  jack  gave  the  accustomed  signal  to  those  underneath, 
which  was,  **Watch  out  for  the  drop.'*  In  a  short  time,  probably  a 
few  moments,  he  repeated  the  signal,  ^*Watch  out  for  the  drop,''  and 
tripped  the  jack,  which  allowed  the  deck  of  the  bridge  to  fall  to  its 
accustomed  resting  place.  The  appellee  heard  the  signals  in  time 
to  have  gotten  from  under  the  bridge,  and  failed  to  heed  them,  and 
in  consequence  was  struck  on  the  head  and  received  the  injuries  com- 
plained of. 

It  is  undisputed  that  appellee  knew  that  the  character  of  the  jack 
known  as  a  ratchet  jack,  the  use  of  which  he  alleged  to  be  negligence, 
was  the  kind  of  jack  always  used  and  furnished  by  the  company  for 
such  work.  He  admitted  as  much  himself.  It  is  clear  then  that  he  as- 
sumed the  risk  incident  to  the  use  of  this  kind  of  a  jack  in  repairing 
bridges.  It  remains  to  be  seen  if  the  appellant  has  been  shown  to  be  neg- 
ligent in  the  other  particulars  mentioned. 

The  principles  of  law  governing  the  master's  duty  in  the  particu- 
lars of  furnishing  his  servant  a  safe  place  to  work,  and  of  giving  him  time- 
ly warning  of  danger,  are  too  well  understood  to  be  here  discussed  at 
length,  or  to  require  citation  of  many  authorities.  As  we  understand 
the  rule  applicable  to  facts  such  as  above  shown,  the  master  has  dis- 
charged his  full  duty  toward  his  servant  when  he  has  given  him  timely 
warning.  Whether  the  danger  arises  out  of  an  unsafe  situation  growing 
out  of  the  negligence  of  the  master  or  not  becomes  entirely  immaterial 
if  the  servant  is  apprised  of  the  danger  in  time  to  save  himself  from  in- 
jury. In  such  case  the  master  is  guilty  of  no  negligence  approximately 
causing  an  injury,  and  of  course  is  not  liable  at  the  suit  of  the  injured 
servant.  In  the  present  case,  conceding  the  appellant  to  have  been  guilty 
of  negligence  in  furnishing  an  improper  jack,  and  in  not  exercising  ordi- 
nary care  to  furnish  appellee  a  safe  place  to  work,  and  in  not  warning 
him  of  the  danger  incident  to  the  bridge's  being  jacked  up  prior  to 
sending  him  to  work  beneath  it;  yet  it  must  be  admitted  that  if  such 
warning  was  given  him  prior  to  the  dropping  of  the  bridge  as  would 
have  enabled  him  in  the  exercise  of  ordinary  care  to  have  averted  the 
accident,  it  was  his  duty  to  do  so,  and  his  failure  can  not  in  any  just 
sense  be  attributed  to  the  appellant,  or  its  conduct  in  any  legal  sense 
be  said  to  be  the  proximate  cause  of  his  injuries.  But  we  are  inclined 
to  the  view  that  the  undisputed  evidence  shows  that  appellant  exercised 
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ordinary  care  to  discharge  the  full  measure  of  its  duty  toward  appellee 
upon  the  occasion  of  his  injuries. 

But  again  approaching  the  case  from  the  side  of  the  defense,  let  us 
see  if  appellee  is  not  precluded  from  a  recovery  both  upon  the  theory  of 
.assumed  risk  and  of  contributory  negligence.  In  the  logical  order  of 
these  defenses  we  should  first  inquire  if  he  assumed  the  risk,  for  if  he 
did,  it  is  of  course  immaterial  whether  in  doing  so  he  was  guilty  of  con- 
tributory negligence  or  not,  he  is  barred  nevertheless.  A  servant  is  held 
to  assume  those  risks  ordinarily  incident  to  the  work  in  which  he  is 
engaged,  and  also  the  risk  of  all  dangers  of  which  he  has  knowledge, 
or  of  which  he  would  in  the  exercise  of  ordinary  care  for  his  own  safety 
have  acquired  knowledge.  Now,  if  under  the  facts  the  danger  incident 
to  a  dropping  of  the  deck  of  the  bridge,  as  was  done  in  this  case,  was 
not  an  ordinary  incident  of  the  work,  yet  it  indisputably  appears  that 
by  the  warning,  ^^'^atch  out  for  the  drop,*'  appellee  became  aware  that 
he  was  threatened  from  above  with  this  danger.  Fully  comprehending 
the  meaning  of  the  warning,  and  fully  understanding  that  he  was  expect- 
ed to  get  out  of  the  way  of  danger,  he  nevertheless  chose  to  remain 
in  the  position  occupied  by  him,  and  in  consequence  was  injured.  In 
his  own  language  he  says:  "The  warning,  'watch  out  for  the  drop,^ 
was  in  a  loud  enough  tone  of  voice  so  that  I  heard  it  all  right  and  under- 
stood what  it  meant;  I  heard  it  distinctly;  I  heard  it  once  and  then 
again  just  about  the  time  that  the  drop  came;  we  always  gave  the 
w^arning,  Vatch  the  drop,'  or  ^ook  out  for  the  drop,'  or  look  out  in  the 
hole,*  or  something  like  that  when  we  were  going  to  throw  down  tools 
or  anything  from  the  bridge  or  when  letting  down  the  deck  of  the 
bridge  where  it  had  been  jacked  up  for  any  purpose;  we  always  gave 
some  kind  of  warning  before  letting  down  the  bridge  when  jacked  up. 
I  heard  this  particular  warning  in  time  to  have  removed  my  head  from 
under  the  ties.  I  never  tried  to  do  that  because  I  didn't  think  I  was  in 
any  danger.  I  knew  that  something  was  going  to  come  down  from 
the  bridge,  tools  or  timbers.  The  reason  why  I  didn't  step  to  one  side 
or  get  out  of  the  way  was  I  didn't  think  I  was  in  any  danger  where 
I  was.  I  could  hear  his  voice  where  I  was  when  he  gave  the  warning, 
and  I  didn't  think  that  the  part  of  the  bridge  I  was  under,  was  jacked 
up;  didn't  think  I  was  in  danger  at  all.  I  heard  the  warning,  but 
didn't  think  it  was  meant  for  me.  I  made  no  eflEort  to  ascertain  if  any 
tools  or  anything  else  was  going  to  be  dropped  from  the  bridge.  This 
warning  that  we  always  gave  was  a  warning  to  everybody  under  the 
bridge  to  get  out,  but  I  paid  no  attention  to  it.  When  the  warning  was 
given  it  was  the  understanding  that  every  man  would  look  out  for 
himself  and  seek  a  place  of  safety  and  to  get  out  of  the  way  of  the 
drop,  whatever  it  might  be;  heard  the  warning  all  right;  took  no  steps 
to  see  what  it  was  about,  whether  they  were  going  to  drop  tools  or 
what  not.  If  I  had  looked  to  see  I  could  have  seen  the  track  was  jacke<l 
up.  My  head  was  about  on  a  level  with  the  ties  and  my  eyes  were  right 
close  to  where  the  stringers  were.  When  I  heard  this  warning  I  could 
have  looked  up  and  seen  that  the  track  was  jacked  up  there.  I  didn't 
do  this.  I  don't  know,  but  I  tliink  tliat  they  had  the  track  jacked  up 
and  putting  in  some  stringers  or  shores."    Knowing  the  danger  as  he  did 
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the  appellee  must  be  held  to  have  assumed  the  risk  of  injury  by  remain- 
ing as  he  did  under  the  bridge  rather  than  to  seek  a  place  of  safety. 
Stewart  v.  Philadelphia,  W.  &  B.  R.  Co.  (Del.),  17  Atl.  Rep.,  639; 
Anniston  Pipe  Works  v.  Dickey  (Ala.),  9  So.  Rep.,  720;  Ft.  W.  &  D. 
C.  Ry.  Co.  V.  Gilstrap,  25  Texas  Civ.  App.  304;  61  S.  W.  Rep.,  351. 

It  is  not  necessary  that  appellee  should  have  knoAvn  of  the  precise 
injury  liable  to  befall  him  in  case  of  his  inattention  to  the  warning, 
but  it  is  sufficient  if  he  had  actual  or  constructive  knowledge  that  some 
such  injury  would  probably  occur.  By  constructive  knowledge  we  mean 
that  knowledge  that  he  necessarily  would  have  acquired  in  the  exercise 
of  ordinary  care  for  his  own  safety.  He  admits  that  he  knew  when 
he  heard  the  warning,  that  the  deck  of  the  bridge  or  some  tool  or  tim- 
ber was  going  to  fall,  and  he  must  be  held  to  have  known,  situated  as 
he  was,  that  such  object  would  probably  strike  him.  The  warning  meant 
nothing  else.  He  could  not  close  his  eyes  to  a  known  probable  danger 
and  successfully  resist  a  plea  that  he  had  assumed  the  risk  of  it. 
1  Labatt,  Master  &  Servant,  sees.  413,  413a.  Neither  can  he  avoid  it 
by  proof  that  he  had  acted  as  a  reasonably  prudent  person  in  the  as- 
sumption of  the  risk.  Texas  &  P.  Ry.  Co.  v.  Bryant,  8  Texas  Civ.  App., 
134;  27  S.  W.  Rep.,  825.  This  is  a  solecism.  If  he  consciously  assumed 
the  risk  there  is  an  end  to  his  case.  But  we  have  adverted  to  this  issue 
when  probably  we  would  not  be  authorized  to  reverse  the  case  upon 
it,  inasmuch  as  the  appellant  has  not  specifically  urged  that  ground 
before  us.  However,  this  is  not  strange,  seeing  that  the  act  of  the 
employe  in  dropping  the  bridge  and  in  giving  the  accompanying  warn- 
ing was  not  made  a  ground  of  recovery  by  the  appellee.  We  have  dis- 
cussed this  phase  of  the  case  because  of  our  conclusions  with  reference 
to  the  disposition  of  the  appeal. 

Laying  aside  for  the  time  being  the  question  of  assumed  risk,  we 
will  next  consider  the  question  of  contributory  negligence.  If  we  are 
wrong  in  our  conclusions  that  appellant  was  not  shown  to  be  negligent, 
and  if  we  assume  that  it  was  negligent  in  one  or  all  of  the  particulars 
alleged,  yet  we  are  constrained  to  hold  that  the  circumstances  compel 
a  finding  that  appellee  was  guilty  of  contributory  negligence  proximately 
causing  his  injuries.  All  persons  are  required  to  exercise  ordinary  care 
to  avoid  receiving  an  injury,  and  it  is  inconceivable  that  the  conduct 
of  appellee  measures  up  to  this  standard.  WTiile  the  mere  fact  tliat 
a  plaintiff  takes  some  risk  in  encountering  a  known  danger,  does  not 
always  conclusively  establish  contributory  negligence  (Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Grisom,  5  Texas  Law  Jour.  974;  82  S.  W.  Rep.,  671),  yet 
the  circumstances  of  this  case  are  such  that  the  conduct  of  appellee  in 
taking  the  risk  he  did,  amounts  clearly  to  contributory  negligence. 
It  is  culpable  from  any  standpoint.  I.  &  G.  N".  Ry.  Co.  v.  McCarthy, 
64  Texas,  632;  Harrison  v.  T.  &  P.  Ry.  Co.,  3i  S.  W.  Rep.,  242, 
He  can  not  justify  his  failure  to  act  upon  the  warning,  as  he  attempts 
to  do  and  as  the  court's  charge  permitted  him  to  do,  by  proof  that  at 
the  time  his  mind  was  absorbed  in  his  work.  To  justify  the  application 
of  this  saving  doctrine  the  circumstances  must  be  such  as  to  indicate  an 
emergency,  or  such  as  to  require  of  the  servant  more  than  the  ordinary 
attention  to  his  business.    To  allow  it  in  cases  where,  as  here,  the  serv- 


470  Texas  Civil  Appeals  Eeports,  Vol.  37.      [December, 

ant  was  merely  engaged  in  the  prosecution  of  a  simple  work  incident  to 
his  employment  under  conditions  entirely  normal,  would  manifestly  be 
to  render  the  defense  of  contributory  negligence  a  defense  in  name  only. 
1  Labatt,  Mast.  &  Serv.,  sees.  281,  351.  Forgetfulness  or  inattention 
to  one's  surroundings  may,  and  usually  do,  constitute  the  very  gist  of 
contributory  negligence.  Nor  can  he  justify  upon  the  ground  that  he 
did  not  fully  comprehend  the  extent  of  the  danger  he  was  in.  Trun- 
tle  V.  Woolen  Mills  Co.  (Minn.),  58  N.  W.  Rep.,  832.  It  was  his 
own  fault  that  he  did  not.  If  he  had  looked  or  otherwise  had  exercised 
the  slightest  precaution  for  his  own  safety  he  would  have  known  of 
the  precise  source  of  the  danger,  and  could  have  taken  the  necessary 
steps  to  avoid  injury.  So  that,  whatever  negligence  there  may  have  been 
upon  the  part  of  appellant,  the  contributory  negligence  of  appellee  in 
failing  to  take  any  steps  whatever  for  his  own  safety,  after  having  re- 
ceived the  timely  warning,  constitutes  the  proximate  cause  of  his  injuries, 
and  hence  precludes  a  recovery  herein.  International  &  G.  N.  Ry.  Co.  v. 
Royal,  11  Texas  Ct.  Rep.,  368;  Truntle  v.  Woolen  Mills  Company, 
supra ;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Gilstrap,  supra. 

For  the  insufficiency  of  the  evidence  to  support  the  verdict  and  judg- 
ment, the  case  is  reversed,  and  since,  as  we  have  shown,  it  will  be 
impossible  for  the  appellee  to  establish  appellant's  liability  upon  another 
trial,  the  judgment  is  here  rendered  in  the  latter's  favor. 

Reversed  and  rendered. 

Writ  of  error  granted. 


Gulp,  Colorado  &  Santa  Fe  Railway  Company  v. 
B.  F.  Powell  et  ux. 

Decided  December  17,  1904. 

1.— Contributory  Negligence— Brakeman  Uncoupling  Can. 

Wbere  a  brakeman,  contrary  to  the  rules,  uncoupled  a  car  supplied  with 
air-brakes,  without  first  cutting  off  the  air  on  both  sides  of  the  car,  which 
resulted  in  his  being  struck  by  the  air  hose  flying  round  and  thrown  on  the 
track  and  injured,  he  was  guilty  of  such  contributory  negligence  as  precluded 
a   recovery. 

2.— Same— Proximate  Cause. 

The  negligence  of  the  brakeman  in  failing  to  cut  off  the  air  being  a  proxi- 
mate and  efficient  cause  of  the  injury,  it  was  immaterial  that  n^ligence  on 
the  part  of  the  engineer  as  to  taking  a  stop  signal  from  a  wrong  party  may 
have  in  some  degree  contributed  to  the  injury. 

Appeal  from  the  District  Court  of  Bosque.  Tried  below  before  Hon. 
Wm.  Poindexter. 

Lee  &  Ooree  and  J.  W.  Terry,  for  plaintiflE  in  error. — 1.  All  the  tes- 
timony is  that  it  was  extra  hazardous  and  dangerous  to  cut  the  air  before 
uncoupling  the  cars,  and  that  Powell  had  been  so  instructed  and  so 
understood.  His  act  in  so  doing,  therefore,  was  clearly  negligent.  A 
reasonable  rule  established  and  in  force — provided  for  the  protection  of 
employes  such  as  Powell,  forbade  him  to  cut  the  air  before  uncoupling 
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the  cars.  *  Powell  knew  of  and  had  been  instructed  as  to  the  rule,  and 
his  disobedience  thereof,  which  is  shown  by  the  undisputed  evidence,  was 
therefore  negligence.  Texarkana  &  F.  S.  v.  Atchison,  54  S.  W.  Rep., 
1076;  Gulf,  C.  &  S.  F.  v.  Bryant,  66  S.  W.  Rep.,  806.  That  the  viola- 
tion of  the  rule  was  negligent.  Galveston,  H.  &  S.  A.  v.  Brown,  95 
Texas,  2 ;  Murray  v.  Railway  Co.,  73  Texas,  2 ;  San  A.  &  A.  P.  Ry.  v. 
Wallace,  76  Texas,  636;  Pilkinton  v.  Railway  Co.,  70  Texas,  226; 
Bennett  v.  Nor.  Pac.  Ry.,  49  N.  W.  Rep.,  408 ;  Southern  Pac.  v.  Ryan, 
29  S.  W.  Rep.,  627;  Fritz  v.  Railway  Co.,  30  S.  W.  Rep.,  85;  Gulf,  C. 
&  S.  F.  V.  Hubert,  54  S.  W.  Rep.,  1074. 

2.  The  cutting  of  the  air  before  uncoupling  the  cars  was,  as  a  matter 
of  law,  a  proximate  cause  of  the  accident,  and  there  was  no  issue  of 
proximate  cause  for  the  jury.  Texas  &  P.  Ry.  v.  McCoy,  90  Texas,  266 ; 
Gulf,  C.  &  S.  F.  V.  Rowland,  90  Texas,  365 ;  Culpepper  v.  Railway  Co., 
90  Texas,  621;  Central  T.  &  N.  W.  v.  Hoard,  49  S.  W.  Rep.,  142; 
Ebert  v.  Railway  Co.,  49  S.  W.  Rep.,  1105;  Fort  W.  &  N".  0.  Ry.  Co. 
V.  Enos,  60  S.  W.  Rep.,  595. 

Odell  &  Phillips  and  S.  Cj  Padelford,  for  defendant  in  error. — 1.  An 
employe  of  railroad  company  is  not  presumed  to  anticipate  that  the 
company,  or  its  agents  acting  for  it,  will  be  negligent  toward  its  em- 
ployes ;  but  he  can,  in  the  performance  of  his  duties,  rely  upon  the  fact 
that  there  will  be  no  negligent  act  of  the  company  towards  him,  and 
that  such  master  will  do  his  duty.  Railway  Co.  v.  Bingle,  91  Texas, 
288;  Railway  Co.  v.  Hannig,  91  Texas,  350;  C.  E.  Co.  v.  Lubbers,  11 
Col.  606  (7  Am.  St.  Rep.,  255) ;  Beems  v.  Railwav  Co.,  58  Iowa,  150 
(12  N.  W.,  222) ;  Pringle  v.  Railway  Co.,  64  Iowa,  613  (21  N.  W.,  108). 

2.  The  issue  as  to  whether  the  deceased  was  negligent,  and  whether 
such  negligence  was  the  proximate  cause  of  his  injuries,  were  questions 
of  fact  to  be  passed  upon  by  the  jury :  and  the  court  did  not  err  in  submit- 
ting the  same  to  the  jury;  and  their  verdict  in  finding  said  issue  in 
favor  of  plaintiffs  is  supported  by  the  evidence.  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Pendleton,  70  S.  W.  Rep.,  996;  Texas  &  P.  Ry.  Co.  v. 
Reed,  88  Texas,  439;  Railway  Co.  v.  Graves,  69  Texas,  330;  Railway 
Co.  V.  Turner,  78  S.  W.  Rep.,  715;  Johnson  v.  Railway  Co.,  2  Texas 
Civ.  App.,  142;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sweeney,  6  Texas 
Civ.  App.,  177;  Sickles  v.  Railway  Co.,  13  Texas  Civ.  App.,  438; 
Texas  &  P.  Ry.  Co.  v.  Woods,  8  Texas  Civ.  App.,  446 ;  Railway  Co.  v. 
Duncan,  10  Texas  Civ.  App.,  484;  Flynn  v.  Railway  Co.,  40  Cal.,  19; 
Railway  Co.  v.  Danshank,  6  Texas  Civ.  App.,  386. 

3.  The  proximate  cause  of  an  injury  is  that  efficient  cause  which  in 
natural  and  continuous  sequence,  unbroken  by  any  efficient  unantici- 
pated intervening  cause,  produces  the  injury,  and  without  which  the  in- 
jury would  not  have  occurred.  The  remote  cause  is  that  cause  which 
some  unanticipated,  independent  force  or  agency  merely  took  advantage 
of  to  accomplish  something  not  the  probable  or  natural  effect  thereof. 
That  is,  the  remote  cause  is  where  the  casual  connection,  between  the 
original  negligence  and  the  injury,  is  interrupted  by  the  interposition 
of  an  unanticipated,  independent  agency,  which  independent  agency  or 
intervener,  acts  as  a  nonconductor  and  insulator  to.  the  original  negli- 
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gence,  and  makes  the  original  negligence  the  antecedent  or  remote  cause. 
Scale  V.  Railway  Co.,  65  Texas,  274;  Wharton  on  Neg.,  sec.  134;  Good- 
lander  Mill  Co.  V.  Standard  Oil  Co.,  63  Fed.  Rep.,  400,  406;  RaUway 
Co.  V.  Kellog,  94  U.  S.,  469;  Insurance  Co.  v.  Boon,  95  U.  S.,  130; 
Gray  &  Bell  v.  Scott,  5  Am.  Rep.,  371  (66  Penn.  St.,  345) ;  Railway 
Co.  V.  Moynaham,  76  S.  W.  Rep.,  803;  Railway  Co.  v.  Schilling,  75  S. 
W.  Rep.,  64,  66;  Railway  Co.  v.  Gale,  35  S.  W.  Rep.,  802. 

CONNER,  Chief  Justice. — Defendants  in  error  sued  for  damages 
because  of  the  alleged  negligent  killing  of  their  son,  Amos  Powell,  at 
Clifton,  Texas,  by  one  of  plaintiflf  in  error's  locomotive  engines,  and 
upon  a  trial  were  awarded  a  verdict  and  judgment  for  three  thousand 
dollars.  PlaintiflE  in  error  in  various  forms  questions  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  or  judgment,  and  insists  that  the 
undisputed  evidence  establishes  its  right  to  a  judgment  in  its  favor. 

At  the  time  Amos  Powell  was  between  twenty  and  twenty-one  years 
of  age,  and  in  the  employ  of  plaintiff  in  error  as  one  of  its  brakemen  on 
a  local  freight  train  running  from  Cleburne  to  Temple,  Texas.  His 
brother-in-law,  W.  J.  Flenniken,  was  conductor,  and  one  William  Pow- 
ell, not  related,  was  the  engineer.  The  train  in  question  left  Cleburne 
about  8  o'clock  a.  m.  of  the  day  of  the  injury,  April  28,  1903,  and 
arrived  on  its  southbound  journey  at  Clifton  about  5  p.  m.  of  the  same 
day,  at  which  point  a  northbound  passenger  train  was  expected  soon 
to  arrive,  and  where  also  a  northbound  local  freight  train  was  met 
standing  upon  switch  track  No.  2,  east  of  the  main  track.  The  train 
upon  which  Amos  Powell  was  brakeman  entered  upon  switch  track  No. 
1,  which  also  extended  along  eaat  of  the  main  track.  Coupled  to  the 
engine  was  a  Texas  and  Pacific  freight  car  which  Flenniken  desired  to 
be  transferred  to  a  switch  track  extending  west  of  the  depot  from  the 
main  track,  and  having,  as  he  judged,  sufficient  time  therefor  before  the 
arrival  of  the  passenger  train,  he  ordered  Amos  Powell  to  make  the 
transfer.  Amos  Powell  accordingly  uncoupled  this  car  from  the  re- 
mainder of  the  train,  and  the  engineer  proceeded  southward  until  the 
engine  and  car  arrived  upon  the  main  track  where  they  were  backed 
northward  in  the  direction  of  the  depot,  some  500  feet,  with  the  object 
of  having  the  car  cut  loose  from  the  engine  at  the  proper  place  and 
received  by  a  brakeman,  one  Chatham  of  the  northbound  freight  train, 
to  be  coupled  to  the  engine  of  said  northbound  train  and  by  it  trans- 
ferred to  the  west  switch  track. 

Flenniken  testified  upon  his  examination  in  chief,  in  substance  and  as 
quoted,  that  as  Powell  came  from  the  south  on  the  main  line  he  was 
hanging  on  the  side  of  the  ladder  on  the  southwest  comer  of  the  box 
car  to  be  transferred,  the  ladder  being  next  to  the  footboard  of  the 
engine;  that  he,  Flenniken,  was  standing  about  opposite  the  depot  on 
the  gravel  walk  between  the  depot  and  the  main  line;  that  Chatham 
was  about  20  or  25  feet  north  of  where  he  ^as  standing  at  the  time; 
that  Chatham  gave  him,  Powell,  a  signal  to  cut  off  the  car;  that  brake- 
man  Powell  then  went  on  the  foot  board  of  the  engine  to  cut  off  this 
box  car ;  that  Chatham  gave  the  signal  to  kick  the  car  and  then  to  stop ; 
"he  gave  the  signal  to  the  engineer" ;  Amos  Powell  at  this  time  was  on 
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the  footboard  of  the  engine  and  reached  over  '^to  turn  the  stop  cock  or 
angle  cock/'  this  being  the  contrivance  that  cuts  the  air  out  of  the 
train  line.  "I  did  not  see  him  turn  the  stop  cock,  but  1  saw  him  reach 
over  there  to  it,  and  saw  that  it  was  turned  afterwards,  and  I  would 
naturally  suppose  he  did  it.  .  .  .  About  the  time  he  was  reaching 
over  there  the  car  and  the  engine  separated  and  he  fell  cLown  and  the 
engine  backed  up.  1  was  looking  at  the  work  and  saw  the  engine  and 
car  just  as  the  accident  happened.  About  the  time  he  fell  the  engine 
was  moving  at  about  the  same  rate  of  speed  as  it  was  moving  back  a 
few  feet  before  he  fell..  I  can  not  say  whether  or  not  the  engineer 
obeyed  the  slack  signal  that  was  given  before  Amos  Powell  fell  off 
of  there  or  not.  The  first  I  noticed  was  when  the  man  fell,  I  noticed 
him  when  he  fell  and  I  noticed  the  engine  stopped  right  quick  then. 
.  .  .  When  the  kick  signal  was  given  as  well  as  I  remember  the  car 
commenced  moving  a  little  faster;  when  he  got  the  stop  signal  as  well 
as  I  can  remember  the  engineer  commenced  to  slow  up.  It  began  to 
slow  up  as  well  as  I  can  remember  about  the  time  the  boy  fell  off.  He 
fell  over  right  from  him  and  must  have  turned  after  he  fell.  He  was 
lying  on  his  back  and  between  his  Imee  and  thigh  was  lying  across  the 
iron  railing  of  the  track.  .  .  .  The  wheel  of  the  tender  crushed  his 
left  leg  between  thigh  and  knee,  cut  it  off,  just  left  a  little  hanging  there. 
.  .  .  He  died  on  the  30th  of  April  thereafter.  .  .  .  My  recollec- 
tion is  that  Amos  Powell  fell  off  about  the  time  the  stop  signal  was  given 
by  Chatham.  Just  before  the  stop  signal  was  given  and  at  the  time  it 
was  given  Amos  Powell  was  between  the  tender  and  box  car  leaning  over 
the  draw  bar  facing  east.  He  was  in  that  position  I  know  almost  at  the 
time  the  stop  signal  was  given.*' 

On  cross-examination  this  witness  Flenniken  further  testified,  among 
other  things,  that  "the  engine  and  car  were  coupled  together  down  here 
at  Clifton  with  the  usual  and  ordinary  air  hose;  the  air  hose  comes  down 
and  out  from  under  the  tender  and  passes  across  and  under  the  draw 
heads  and  over  on  the  other  side  and  couples  on  to  the  other  car.  The 
hose  runs  from  the  engine  clear  through  the  train  and  forms  what  is 
called  the  train  line.  The  hose  runs  on  through  the  train  and  is  coupled 
together  where  the  cars  are  coupled.  The  air  hose  comes  out  under  the 
engine  nearer  to  the  engineer's  side  than  to  the  other  side  of  the  engine. 
It  is  on  the  engineer's  side  of  the  draw  head.  These  draw  heads  have 
automatic  safety  couplers  attached  to  them.  These  cars  are  furnished 
with  automatic  couplers,  that  is,  you  can  uncouple  them  by  pulling  a 
lever.  The  lever  to  be  used  in  uncoupling  these  cars  extends  out  to  the 
edge  of  the  cars.  There  is  a  double  lever  on  the  engine,  that  is  so  the 
brakeman  can  lift  the  brake  from  either  side.  He  could  pull  this  lever 
at  the  edge  of  the  car  and  that  would  uncouple  the  cars.  ...  A 
man  standing  on  the  footboard  of  the  engine  on  the  engineer's  side 
of  the  engine  this  air  hose  would  run  down  about  his  legs  and  would 
be  about  opposite  to  half  way  between  his  feet  and  his  knees.  .  .  . 
Yes,  it  is  a  fact  that  when  this  air  hose  parts  in  the  .emergency  it 
has  a  tendency  to  fiy  around  with  a  great  deal  of  force;  it  comes 
around  there  with  a  force  of  70  pounds  pressure,  enough  to  stop  a 
full  train  of  cars  when  applied  to  the  brake.     .     .     .    Yes,  it  is  a 
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fact  that  the  rules  require  that  where  you  have  got  to  cut  a  car  off 
with  air  that  before  you  lift  the  pin  to  uncouple  the  cars  you  must 
cut  the  air  and  uncouple  the  air  hose,  that  is,  you  must  turn  the 
angle  cock  that  cuts  the  air  off  and  tiien  apply  the  lever  that  un- 
couples the  cars.  It  is  not  proper  for  a  bndceman  to  cut  the  car 
off,  that  is,  uncouple  the  cars,  before  he  uncouples  the  air;  it  is  dan- 
gerous for  a  man  to  cut  his  car  off  from  the  engine  before  he  cuts  the 
air  off  under  circumstances  like  these,  and  that  is  the  reason  why  the 
air  must  be  uncoupled  before  the  car  is  uncoupled.  There  is  a  cock 
on  the  hose  like  an  ordinary  faucet  that  you  turn  to  cut  the  air  out,  and 
after  the  air  is  cut  out  then  no  air  can  pass  down  the  train  line ;  that  is, 
it  can  not  pass  to  the  cars  beyond  where  you  have  turned  the  cock.  The 
air  hose  comes  together  about  the  center  between  the  cocks,  and  are  fur- 
nished with  a  patent  contrivance  that  when  you  put  your  hands  under 
the  hose  and  lift  them  up  they  separate.  It  is  not  very  diflRcult  to  raise 
up  the  hose,  it  takes  some  force,  you  have  got  to  overcome  this  pressure. 
.  .  .  The  plan  or  rule  is  that  a  man  on  the  footboard  must  hold  on 
with  one  hand  while  he  lifts  it  up  with  the  other;  that  is  the  proper  way 
to  do  it ;  the  proper  way  is  to  cut  the  air  cock  on  the  engine  and  on  the 
car  and  lift  the  hose  up  so  they  will  separate.  It  don^t  make  any  differ- 
ence which  one  you  cut  first  so  you  cut  both  of  the  cocks;  that  is,  it  don't 
make  any  difference  whether  you  cut  the  hose  on  the  engine  first  or  the 
hose  on  the  car  first,  but  you  must  cut  them  both  before  you  pull  the 
lever  to  uncouple.  Yes,  it  is  a  fact  that  Powell  was  my  brother-in-law, 
and  I  was  anxious  to  see  him  do  well  and  naturally  took  an  interest  in 
him  and  tried  to  learn  him  all  I  could  about  the  work,  that  is  the  reason 
why  I  say  he  was  an  active  man.  I  was  taking  pains  with  him.  I 
thought  he  understood  the  process  of  uncoupling  and  cutting  off  this 
car.  I  don't  know  that  he  had  done  this  thing  in  the  same  way  before, 
but  he  had  done  it  frequently.  I  suppose  he  has  frequently  gotten  on 
the  footboard  of  an  engine  and  cut  off  a  car,  though  at  present  I  don't 
remember  just  such  a  case.  He  had  been  working  for  a  number  of 
months  as  brakeman,  and  this  was  one  of  the  ordinary  things  to  him. 
I  don't  know  whether  Mr.  Powell  had  a  book  of  rules  or  not,  but  I  had 
fully  explained  these  things  to  him,  and  the  safe  way  in  which  he  was 
to  do  the  work.  Yes,  Chatham  gave  a  kick  signal  and  a  stop  signal. 
.  .  .  I  was  looking  at  Chatham  when  he  gave  the  signal,  but  I  don't 
know  whether  the  signal  was  taken  by  the  engineer  or  not.  A  man  can 
give  another  a  signal,  but  he  can  not  make  him  take  it. 

"So  far  as  I  know  I  have  no  knowledge  one  way  or  the  other  as  to 
whether  Powell  saw  aiid  acted  on  the  signal  or  not.  I  can  say  that 
Engineer  Powell  is  a  very  careful  engineer,  at  least  I  have  always  re- 
garded him  so.  Yes,  he  had  more  occasion  to  watch  for  signals  closely 
than  I  did ;  that  was  his  business  to  notice  it.  I  don't  mean  to  say  that 
it  was  no  part  of  my  duty  to  watch  these  signals,  because  it  was  my  duty 
as  conductor  of  the  train  to  see  pretty  well  everything  that  was  going 
on  around  there  as  far  as  possible  to  do  so.  If  I  am  busy  I  don't  make 
a  habit  of  stopping  to  watch  them  give  signals.  It  is  the  special  duty 
of  the  engineer  to  watch  out  for  signals  and  get  the  right  signal  from 
the  right  man  before  he  obeys  the  signal No,  I  can  not  say  that  Engi- 
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neer  Powell  got  any  signal  to  kick  that  car  from  Chatham  at  all ;  I  don't 
know,  I  can  only  tell  that  the  signal  was  given,  what  he  done  with  it  1 
don't  know ;  that  is  for  him  to  say ;  I  can't  say  that  he  acted  on  it ;  I  can 
tell  you  what  happened  that  is  all.  I  don't  know  whether  he  got  the 
signal  from  Powell  or  not,  and  whether  he  acted  on  it  or  not,  but  only 
know  the  signal  was  given,  and  that's  as  far  as  I  can  go.  Yes,  when  the 
cars  separate  and  causes  the  air  hose  to  part  the  effect  is  to  set  the  brakes 
in  the  emergency,  that  is,  if  the  brakes  are  in  working  order  and  the 
air  is  working.  I  heard  the  emergency  cut  on  when  this  car  and  the 
engine  separated.  The  engine  only  went  something  like  six  or  eight  feet 
after  the  car  left.  It  went  about  the  distance  an  ordinary  engine  would 
roll  in  spite  of  the  brakes.  Yes,  I  suppose  to  throw  the  brakes  in  the 
emergency  is  about  the  most  severe  shock  you  can  give  an  engine  with 
its  own  power.  That  is  the  most  sevet'e  shock  I  know  anything  about 
an  engine  being  able  to  give  itself.  The  cars  separating  and  the  engine 
going  on  in  the  emergency  seemed  to  happen  there  about  the  same  time, 
all  right  together.  The  next  thing  I  saw  Powell  fall  to  the  ground.  I 
don't  remember  whether  the  wheels  slid  along  the  rails  as  the  engine 
stopped  or  not.  ...  Of  course  if  the  cars  had  not  been  uncoupled 
when  the  engineer  obeyed  the  slow  signal  the  cars  would  have  remained 
together,  would  not  have  parted.  As  to  whether  an  experienced  brakeman 
riding  on  the  footboard  of  an  engine  would  likely  be  thrown  off  by  the 
slowing  up  of  an  engine  will  have  to  be  governed  by  circumstances;  of 
course  if  a  man  on  the  footboard  would  be  on  his  guard  all  the  time  and 
would  brace  himself  there  is  no  danger  of  his  falling  off  when  the  engine 
stops.  .  .  .  The  safest  and  best  way  is  to  cut  the  air  before  he  ever 
left  the  side  track  with  the  car ;  he  could  have  gotten  in  there  and  cut  the 
air  out  while  the  train  was  standing  still  andthen  stand  at  the  edge  of  the 
car  and  apply  the  lever  to  uncouple  the  cars.  If  he  had  done  all  that 
it  would  be  different,  but  I  suppose  he  cut  the  car  first  I  don't  say 
Powell  cut  these  cars,  I  didn't  see  him  just  at  the  time  he  raised  the 
lever.    .    .    . 

"Yes,  I  believe  that  Amos  Powell  made  a  mistake  in  raising  the  lever 
instead  of  cutting  the  air  first.  ...  I  thought  he  made  a  mistake  in 
not  bracing  himself.  Yes,  it  is  true  I  stated  to  you  (Mr.  Lee)  in  Temple 
'two  or  three  Sundays  ago  that  the  boy,  meaning  Powell,  had  made  a 
mistake,  and  that  was  all  there  was  to  it.  Of  course  the  accident  would 
not  hardly  have  happened  if  he  had  had  himself  placed  just  right.  Yes, 
I  think  I  told  the  old  man  Powell  that  the  boy  had  made  the  mistake  in 
not  doing  this  work  right.  The  boy  should  have  held  on  to  something 
to  be  sure  he  was  all  right.  No,  I  don't  think  the  accident  would  have 
happened  if  Powell  had  cut  the  air  before  he  uncoupled  the  cars. 
.  .  .  I  think  he,  Amos  Powell,  made  a  statement  to  me  that  he  didn't 
know  how  it  happened,  and  that  it  was  not  the  fault  of  the  employes 
or  appliances.  ...  I  made  a  written  statement  or  report  of  the 
occurrence.  This  statement  didn't  say  anything  about  the  signal  given 
by  Chatham.  Yes,  this  statement  states  that  every  precaution  was  used 
to  prevent  injury,  but  it  was  unavoidable.  ...  If  these  air  cocks 
are  working  right  they  are  easy  to  turn.  It  would  take  about  as  long 
to  turn  one  of  them  as  it  would  the  faucet  on  a  molasses  barrel;  they 
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were  working  all  right  so  far  as  I  know.  I  never  heard  any  complaint 
made  of  them.  ...  To  kick  a  ear  means  to  move  along  against  the 
car  and  get  it  to  going  fast  and  then  turn  it  loose  or  stop  the  engine  and 
let  it  roll  on.  The  track  was  about  level  at  the  place  where  the  accident 
occurred.  ...  If  the  engine  had  kept  up  with  the  car  they  could 
not  have  separated  even  though  the  lever  had  been  raised  and  the  cars 
uncoupled,  and  in  that  event  it  would  have  been  perfectly  safe  for  one 
to  uncouple  the  air  while  the  two  were  in  motion.  ...  I  didn't 
see  Powell  give  the  engineer  a  stop  signal  of  any  kind;  he  could  have 
given  him  a  signal,  but  if  he  gave  him  any  signal  I  didn't  see  it ;  I  was 
looking  at  him." 

We  have  thus  quoted  freely  from  the  testimony  of  Flenniken,  inas- 
much as  it  is  upon  his  testimony,  and  his  testimony  alone,  the  verdict 
and  judgment  can  rest,  if  at  all.- 

The  brakeman  Chatham  testified  to  the  eifect  that  he  was  standing 
at  the  north  end  of  the  platform  of  the  depot  at  Clifton  waiting  for  the 
car  to  come  up,  and  that  as  the  engine  and  car  came  up  he  gave  what 
was  called  in  railroad  parlance  a  '^ick  signal  and  a  cut  oflf  signal'*  to 
the  brakeman  Powell;  that  he  (Amos  Powell)  got  in  position  to  obey 
the  signal,  and  the  witness  in  position  to  handle  the  car  when  it  got  to 
him.  That  he  did  not  notice  Amos  Powell  from  that  time  on,  as  the  car 
was  pretty  close  to  him,  and  he  was  preparing  to  get  on  it.  That  when 
he  got  to  the  ladder  of  the  car  Amos  Powell  was  on  the  footboard  of  the 
engine.  That  "when  I  (Chatham)  stepped  on  the  ladder  he  (Amoe 
Powell)  had  just  pulled  the  pin  that  uncoupled  the  cars.  He  pulled  the 
rod  that  raises  the  pin,  the  lock  in  the  drawhead  that  lets  the  knuckle 
come  out.  I  hallooed  to  him  to  look  out,  that  his  air  was  not  cut.  Just 
as  I  hallooed  at  him  the  hose  separated  and  the  air  went  into  the  emer- 
gency. It  made  a  very  loud  report  when  the  hose  separated.  Powell 
fell  just  at  that  time.  He  fell  immediately  after  the  air  hose  separated. 
The  cars  parted,  the  hose  popped  and  Powell  fell,  all  these  three 
things  happened  in  rapid  succession.  I  never  gave  to  the  engineer  or 
to  anyone  else  a  stop  signal.  I  don't  know  whether  brakeman  Powell 
gave  to  the  engineer  a  stop  signal  or  not;  I  didn't  see  him  give  one — 
was  not  watching  him.  ...  I  know  the  air  was  not  cut  on  the 
engine  because  it  went  into  the  emergency.  .  .  .  The  engineer  could 
not  release  his  engine,  and  I  turned  the  angle  cocks  on  the  engine  mv- 
self." 

The  engineer,  William  Powell,  testified  that  he  had  been  a  railroad 
engineer  for  14  years;  that  he  heard  the  conductor  Flenniken  and  the 
deceased  arranging  about  the  disposition  of  the  car;  that  as  they  came 
up  the  main  line  Brakeman  Powell  was  on  the  footboard  of  the  engine 
giving  the  kick  signals;  that  he  saw  Brakeman  Chatham  as  they  ap- 
proached the  depot  standing  on  the  gravel  platform  on  the  east  side 
of  the  depot  building,  and  saw  him  give  a  signal  to  kick  the  car  down 
the  main  line  and  cut  it  off;  that  "Powell  gave  me  the  kick  signal  all 
the  way  back  from  the  switch  south  of  the  depot  until  he  gave  me  the 
stop  signal.  Yes,  Powell  gave  me  a  stop  signal;  he  gave  me  the  stop 
signal  almost  immediately  before  he  fell  off  of  the  engine.  Immediately 
after  he  gave  me  the  stop  signal  he  fell  off.    At  the  tmie  the  stop  signal 
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was  given  I  knew  the  air  was  not  cut  off  between  the  engine  and  cars. 
I  knew  this  because  when  he  gave  the  stop  signal  I  applied  the  brakes 
to  stop  the  engine  and  the  instant  he  gave  the  signal  the  car  rolled  away, 
and  just  as  the  car  rolled  away  I  heard  a  report  made  by  the  air  hose 
separating,  it  makes  a  very  loud  report,  and  the  air  went  on  and  set  the 
brakes  in  the  emergency  and  stopped  the  engine  very  suddenly.  .  .  . 
It  was  my  duty  as  engineer  on  that  engine  to  watch  the  brakeman  I 
was  working  with,  and  in  this  case  that  was  Amos  Powell,  and  I  was 
looking  to  him  for  signals.  I  never  took  and  acted  on  any  signal  at  all 
from  Chatham  there  that  day.  ...  I  was  looking  solely  to  Amos 
Powell  for  signals.  Just  before  he  fell  I  applied  the  air  to  stop  the 
engine;.!  was  trying  to  apply  the  air  in  response  to  his,  PowelFs  signal 
to  stop,  but  the  amount  of  air  I  applied  would  have  stopped  the  engine 
gradually,  but  the  angle  cock  having  been  left  wide  open  when  the  cars 
parted,  the  air  flowed  and  set  the  brakes  in  the  emergency  and  stopped 
the  engine  within  a  few  feet.  I  only  applied  a  little  air  to  stop  the  train 
gradually.  While  Powell  was  in  between  the  cars  there  if  I  had  seen 
some  one  coming  on  the  track  and  I  saw  that  they  were  liable  to  be  in- 
jured by  the  train  of  cars  I  would  have  applied  the  air  and  stopped  the 
engine.  The  amount  of  air  I  applied  would  have  depended  upon  the 
emergency  required;  if  I  saw  it  was  necessary  to  stop  the  engine  sud- 
denly I  would  have  done  so.^' 

All  of  the  witnesses  who  testify  on  the  subject  unite  in  testifying  that 
it  was  the  rule  in  uncoupling  cars  supplied  with  air  brakes  to  first 
cut  the  air  on  each  side  of  the  coupling  before  uncoupling  the  cars, 
and  that  it  was  dangerous  not  to  do  so.  There  is  of  course  much  other 
evidence  in  the  record,  but  it  relates  to  undisputed  and  immaterial  mat- 
ters, and  the  evidence  quoted  and  the  facts  stated  we  think  will  suflB- 
ciently  illustrate  the  conclusion  we  have  reached. 

It  must  at  all  events,  we  think,  be  conceded  that  if  it  be  true  as  tes- 
tified by  the  engineer  that  the  stop  signal  was  given  by  Amos  Powell, 
and  that  the  engineer  acted  upon  this  signal  alone,  that  then  no  liability 
rests  upon  plaintiff  in  error,  for  in  such  case  most  certainly  the  act 
of  deceased  brought  about  his  own  injury.  The  evidence  establishing 
this  theory  seems  almost  if  not  entirely  conclusive,  inasmuch  as  the 
brakeman  Chatham  testifies  positively  that  he  gave  no  stop  signal  to  the 
engineer,  and  the  engineer  is  equally  as  positive  that  he  took  no  stop  sig- 
nal from  Chatham,  but  acted  alone  upon  the  stop  signal  of  Amos 
Powell,  no  other  witness  testifying  on  the  subject  save  the  witness  Plen- 
niken.  However,  it  may  be  urged  that  inasmuch  as  it  is  undisputed  that 
there  was  a  cessation  in  the  action  of  the  engine  in  pushing  the  car 
onward,  and  inasmuch  as  Flenniken  testified  that  he  did  not  see  Amos 
Powell  give  the  engineer  a  stop  signal  of  any  kind  although  he  was 
looking  at  him  at  the  time,  it  is  our  duty  in  deference  to  the  verdict  of 
the  jury  and  action  of  the  court  in  overruling  the  motion  for  a  new  trial, 
to  find  that  the  engineer  in  fact,  contrary  to  his  duty,  took  and  acted 
upon  the  stop  signal  of  the  brakeman  Chatham.  Upon  such  a  premise 
defendants  in  error  insist,  (1)  that  if  it  be  conceded  that  Amos  Powell 
was  negligent  in  uncoupling  the  car  from  the  engine  without  cutting 
off  the  air,  that  this  negligence  produced  merely  an  occasion  or  condition 
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of  his  injury,  and  only  became  an  active  instrument  of  his  injury  when 
acted  upon  and  used  by  an  unanticipated,  intervening  negligent  act  of 
the  defendant;  (2)  that  inasmuch  as  the  evidence  shows  that  at  the  time 
of  the  accident  Amos  Powell  was  between  the  car  and  the  tender  of  the 
engine,  in  which  position  he  could  not  see  either  the  brakeman  Chatham 
or  the  engineer,  and  that  in  such  case  he  had  the  right  to  assume  that 
the  engineer  would  perform  his  duty,  which  would  be  to  continue  kick- 
ing the  car  until  ordered  by  him,  Ainos  Powell,  to  stop,  the  question  of 
whether  he,  Amos  Powell,  was  negligent  in  uncoupling  the  car  before 
cutting  off  the  air  was  one  entirely  for  the  jury. 

If  required  to  adopt  the  theory  of  the  evidence  stated,  we  neverthe- 
less have  no  hesitation  in  concluding  that  Amos  Powell  was  guilty  of 
negligence  in  uncoupling  the  car  before  he  cut  the  air  off  the  engine, 
and  it  seems  to  us  that  the  evidence  also  as  clearly  and  as  indisputably 
shows  that  he  was  guilty  of  negligence  in  failing  to  properly  secure 
himself,  by  holding  or  otherwise,  in  his  position  on  the  footboard  of  the 
engine.  The  only  question  in  this  phase  of  the  case  upon  which  we 
have  felt  any  hesitation  was  whether  the  negligence  of  Amos  Powell 
was  a  contributing  or  proximate  cause  of  his  injury,  but  we  have  con- 
cluded that  the  undisputed  evidence  shows  that  it  was.  The  deceased 
does  not  appear  to  have  had  long  experience  as  a  brakeman,  but  it  is 
undisputed  that  he  did  have  such  experience  and  knowledge  of  an 
undoubted  rule  as  to  cause  him  to  know  that  he  was  violating  instruc- 
tions in  the  manner  in  which  he  uncoupled  the  car  in  question.  He 
must  have  known  that  with  the  car  and  engine  uncoupled  they  were 
liable  to  part  at  any  time,  either  with  or  without  a  stop  signal,  and  that 
in  such  event,  with  the  air  in  working  order,  the  air  hose  would  fly 
around  against  him  in  the  manner  indicated  by  the  testimony,  and  the 
emergency  brakes  on  the  engine  be  thereby  immediately  applied  causing 
the  sudden  stoppage  of  the  engine  which  would  almost  inevitably,  in 
the  absence  of  a  well  seciu'ed  position,  throw  him  upon  the  track  and 
under  the  wheels  of  the  moving  tender.  We  think  the  very  thing  that 
happened  was  one  of  the  natural  and  probable  consequences  of  his  own 
negligence  that  must  be  held  to  have  been  within  the  contemplation  of 
the  deceased.  Whether  the  engineer  was  negligent  or  not,  it  seems  clear 
to  us  that  the  negligence  of  Amos  Powell  directly  and  proximately 
contributed  to  the  final  result.  We  think  his  negligence  amounted  to 
more  than  the  establishment  of  a  mere  condition  of  danger.  He  volun- 
tarily assumed  an  insecure  position,  and  his  voluntary  act  in  first  un- 
coupling the  car  and  in  then  proceeding  to  cut  the  air  may  be  said  to  be 
continuing  acts  in  operation  at  the  time  of  the  engineer's  negligence  in 
starting  to  stop  the  engine,  and  that  the  whole,  operating  together, 
constitutes  efficient  causes  of  the  result.  Had  the  engineer  not  stopped 
at  the  time  he  did,  it  may  be  true,  as  defendants  in  error  insist,  that  no 
injury  could  have  resulted,  but  it  likewise  seems  true  that  notwithstand- 
ing the  engineer's  negligence  no  injury  would  have  resulted  had  Amos 
Powell  cut  the  air  before  uncoupling  the  car,  or  even  maintained  a  se- 
cure hold  at  the  time.  Possiblyit  might  be  profitable  to  review  au- 
thorities in  this  connection,  but  so  much  has  been  said  and  written 
upon  the  subject  of  contributory  negligence  and  proximate  cause  that 
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we  will  content  ourselves  by  citing  a  few  cases  that  we  think  illustrate 
and  support  the  views  expressed.  See  Wilcox  v.  S.  A.  &  A.  P.  Ry.  Co., 
11  Texas  Civ.  App.,  487,  33  S.  W.  Rep.,  379;  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Lovett,  74  S.  W.  Rep.,  570;  Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Martin, 
3  Texas  Law  Jour.,  921,  79  S.  W.  Rep.,  1101;  Ebert  v.  G.  C.  &  S.  P. 
Ry.  Co.,  49  S.  W.  Rep.,  1105. 

It  results  from  the  foregoing  conclusions  that  other  assignments  are 
immaterial,  and  that  the  verdict  and  judgment  should  be  reversed  and 
judgment  here  rendered  for  plaintiff  in  error,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 


Merchants  and  Planters  Bank  v.  T.  J.  Hollis. 

Decided  December  17,  1904. 

1. — ^Meohanio'B  Lien — Notice — Desoription  of  Property. 

A  Bwom  account  filed  with  the  county  clerk  by  a  mechanic  stating  that 
one  D.  is  indebted  to  the  affiant  in  a  stated  sum  for  services  performed  as  a 
mechanic,  and  that  he  is  the  owner  by  transfer  and  assignment  of  certain  other 
accounts  due  to  laborers,  mechanics  and  artisans  for  work  done  for  said  D., 
stating  the  names  of  such  other  persons  and  the  respective  amounts  due  them, 
is  not  constructive  notice  to  third  parties,  that  a  lien  was  claimed  by  the  affiant 
on  certain  property,  no  mention  being  made  of  a  lien  in  the  sworn  account  and 
no   property  being  specified  therein. 

2.— Same— Affidavit— Knowledge  and  Belief. 

The  affidavit  was  defective  in  being  made  to  the  best  of  affiant's  knowledge 
and  belief,  as  the  affidavit  provided  for  in  the  statute  must  be  to  matters  known 
to  the  party  and  be  certain  and  without  any  modification  or  qualification. 
Rev.  Stat.«  arts.  3297,  3298. 

Appeal  from  the  County  Court  of  Grayson.  Tried  below  before  Hon. 
G.  P.  Webb. 

Head  &  Dillard,  for  appellant. — An  affidavit  of  the  kind  in  question 
which  is  confined  "to  the  best  of  affiant's  knowledge  and  belief  is  insuffi- 
cient to  fix  the  lien  claimed  by  plaintiff  under  our  statute.  Wilson  v. 
Adams,  15  Texas,  323 ;  Graham  v.  McCarthy,  69  Texas,  323 ;  Gates  v. 
Mass,  14  S.  W.  Sep.,  1066. 

C.  L.  Vowell  and  R,  L.  Caruthers,  for  appellee. — The  affidavit  to  the 
effect  that  "the  above  amounts  are  true  and  correct  to  the  best  of  affiant's 
knowledge  and  belief"  is  sufficient,  especially  where  the  affiant  is  as- 
serting rights  under  assignment  specially  authorized  by  the  law.  Whit- 
sell  v.  Texas  Loan  Ag.,  27  S.  W.  Eep.,  309,  same  case  39  S.  W.  Rep., 
194;  Schmitt  v.  Jacques,  62  S.  W.,  Rep.,  956;  Texas  Code  Cr.  Proc., 
art.  257  (2);  Steagall  v.  State,  22  Texas  Crim.  App.,  490;  Staley  v. 
State,  29  S.  W.  Rep.,  2T2. 

RAINEY,  Chief  Justice. — Appellee,  as  plaintiff,  sued  Z.  P.  Deder- 
ick  to  recover  an  indebtedness  of  $767.85  incurred  to  divers  employes 
and  assigned  to  plaintiff,  and  to  foreclose  an  alleged  laborer's  lien  under 
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article  3339b,  2  Sayles'  Civil  Statutes,  as  against  the  said  Dederick  and 
appellant  bank.  A  trial  before  the  court  on  February  5,  1904,  resulted 
in  a  judgment  in  favor  of  plaintiff  for  the  sum  of  $747.15,  and  fore- 
closure of  lien  against  both  defendants  for  the  several  amounts  therein 
shown,  aggregating  $519.05,  to  reverse  which  this  appeal  is  prosecuted 
by  the  bank  alone. 

The  question  for  consideration  is,  did  the  filing  of  the  affidavit  fix 
a  lien  on  the  property  so  as  to  give  the  bank  notice  of  the  lien  ? 

In  order  to  fix  the  lien  as  to  purchasers  the  following  affidavit  was 
made  and  filed  for  record  to  wit:  ^'Before  me,  the  undersigned  au- 
thority, this  day  personally  appeared  Tom  Hollis,  who  upon  oath  says 
he  is  an  artisan,  mechanic  and  laborer,  and  that  Z.  P.  Dederick  is  justly 
indebted  to  him  in  the  sum  of  $88.75  for  labor  and  services  performed 
as  such  mechanic,  artisan  and  laborer.  That  said  amount  is  due  him 
at  this  time,  and  has  not  been  due  for  more  than  30  days  from  this  date, 
and  the  said  Z.  P.  Dederick  fails  and  refuses  to  pay  the  said  amount. 
That  said  affiant  further  states  that  he  is  the  owner  by  transfer  and 
assignment  of  the  following  accounts,  all  of  which  are  due  laborers, 
mechanics  and  artisans  for  work  done  and  services  performed  for  the 
said  Z.  P.  Dederick,  all  which  are  due  and  have  not  been  due  for  more 
than  30  days,  and  all  of  which  the  said  Dederick  refuses  and  fails  to  pay, 
to  wit :  W.  D.  Hall  $13.75 ;  Chas.  Bernard  $44.40 ;  J.  E.  Neff  $6.25 ;  R 
E.  Paschall  $7.75;  S.  Traw  $5.25;  W.  R.  Rumans  $21.15;  B.  Bond 
$28.50;  Zed  Dederick  $126.50;  Fred  Trueman  $14.00;  J.  P.  Spangler 
$21.50;  Will  Dederick  $34.80;  Jno.  Paul  $38.00;  Geo.  Myers  $264.20. 
"The  affiant  further  states  that  the  shown  amounts  are  true  and  cor- 
rect to  the  best  of  his  knowledge  and  belief. 

T.  J.  Hollis. 
"Sworn  to  and  subscribed  to  before  me  this  the  19th  day  of  August, 
1^^3.  E^  p^  EUig^  County  Clerk, 

.       n     .   ,  Grayson  County,  Texas." 

Appellant  bank  contends  that  this  failed  to  fix  a  lien  because  it 
does  not  describe  or  make  any  reference  to  the  property  on  which  a 
lien  18  sought.  It  will  be  noted  that  said  affidavit  does  not  in  any  wav 
mention  property  on  which  labor  or  services  were  performed.  It  does 
say  that  Dederick  was  indebted  in  certain  sums  for  labor  and  services 
perfomied  as  mechanic,  artisan  and  laborer,  but  this  is  not  sufficient  to 
fil^!  ^u  a  ^^  *  ^!®?  ""^  ^^^  property.  The  statute  evidently  contemplates 
that  the  account  for  services'*  to  be  filed  should  embrace  some  reference 
to  tne  property  on  which  labor  and  services  were  performed.  The  term, 
account  of  such  services,'*  as  used  in  the  statute,  means  a  statement 
snowing  the  property  or  article  upon  which  labor  and  services  have  been 
performed  and  the  amount  due  for  same,  otherwise  it  would  absolutely 
fail  to  give  any  notice  whatever  of  the  mechanic's  or  artisan's  lien. 
By  inspection  of  the  affidavit  in  this  case  no  information  was  conveyed 
nZ  ^  «5  .1"^  claimed  on  any  property  whatever. 
f>.p  kL  n?^ ffi'  V  ?^^"^'  7"^  ""^^  defective  in  that  it  was  made  «to 
S  fi  1/  f ^""^  f  knowledge  and  belief."    The  affidavit  provided  for 

IL  \!^2     .     """"^^  h^'  *^  ™^**^^«  ^^^^  t^  the  party  and  be  certain 
and  without  any  modification  or  qualification. 
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It  is  not  shown  that  the  bank  had  any  actual  knowledge  of  the  lien^ 
and  the  affidavit  as  recorded  was  not  constructive  notice. 

As  to  the  bank  the  judgment  is  reversed  and  judgment  is  here  ren- 
dered in  its  favor. 

Reversed  and  rendered. 


J.  H.  Bemis  v.  W.  B.  Ward. 

Decided  December  17,  1904. 

l.^Iilmitatioii— Absence  From  State. 

Where  the  maker  of  a  note  resides  in  the  State  for  four  years  next  after 
its  maturity,  but  is  absent  from  the  State  a  part  of  that  time,  the  note  is  not 
barred  by  limitations,  as  his  absence  interrupts  the  running  of  the  statute 
for  the  time  he  is  away. 

2.— Same— Four  Years'  Absence. 

Where  a  note  was  overdue  but  not  barred  by  limitations  at  the  time  the 
maker  permanently  removed  from  the  State,  the  fact  that  he  remained  away 
for  four  years  did  not  make  limitations  available  to  him  or  a  defense  in  a  suit 
brought  against  him  for  the  debt  on  his  return  to  the  State. 

Appeal  from  the  District  Court  of  Marion.  Tried  below  before  Hon. 
P.  A.  Turner. 

Olass,  Estes  &  King,  for  appellant. 

W.  T.  Armistead  and  F.  H.  Prendergast,  for  appellee. 

BAINEY,  Chief  Justice. — This  suit  was  brought  by  appellee  on  a 
promissory  note  against  J.  H.  Bemis,  appellant,  and  H.  D.  K.  Bemis, 
W.  N.  Bemis,  C.  H.  Bemis  and  H.  E.  Bemis.  The  defendant,  H.  D.  K. 
Bemis  plead  coverture;  and  all  the  defendants  plead  the  statute  of  limi- 
tation of  four  years.  They  alleged  that  they  resided  in  Texas  for  more 
than  four  years  after  the  note  became  due;  that  they  left  Texas  about 
the  1st  day  of  October,  1897,  more  than  four  years  after  the  note  fell 
due,  and  have  permanently  resided  beyond  the  limits  of  said  State  since 
that  time,  and  have  never  returned  to  the  State;  and  that  more  than 
four  years  elapsed  between  the  time  they  permanently  left  the  State 
and  the  filing  of  appellee's  original  petition,  on  May  18,  1903. 

Appellee  dismissed  his  suit  as  to  W.  N".  Bemis,  C.  H.  Bemis  and  H. 
E.  Bemis,  and  judgment  was  rendered  in  favor  of  appellee,  against 
appellant,  J.  H.  Bemis,  for  the  amount  of  the  note  and  interest  thereon 
from  July  12,  1892,  at  the  rate  of  eight  percent,  and  that  he  take  noth- 
ing of  H.  D.  K.  Bemis.    This  appeal  is  prosecuted  by  J.  H.  Bemis  only. 

We  adopt  the  trial  court's  conclusions  of  fact,  which  are  not  contro- 
verted, as  follows: 

"First  That  J.  H.  Bemis  lived  and  resided,  before  the  time  said 
note  matured,  in  Texas,  from  July  12,  1892,  until  November,  1897; 
Vol.  XXXVII.  Civil— 31. 
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that  in  November,  1897,  he  moved  from  Texas  with  his  family,  per- 
manently, to  Prescott,  Arkansas;  that  he  resided  in  Prescott,  Arkansas, 
until  1901,  and  then  removed  to  St.  Louis,  Missouri,  where  he  has  since 
resided,  and  that  he  has  never  returned  to  Texas,  since  leaving  in  1897. 
He  lived  and  resided  in  Texas  when  said  note  was  executed. 

"Second.  I  find  that  from  July  12,  1893,  the  time  said  note  matured, 
to  November,  1897,  the  defendant,  J.  H.  Bemis,  was  absent  from  the 
State  of  Texas,  once  on  a  trip  to  New  York,  in  1894,  for  the  period  of 
one  month,  and  once,  in  1895,  he  was  absent  from  Texas  on  business  or 
pleasure  for  a  period  of  twelve  weeks.  That  in  1895  and  1896,  on  othor 
occasions,  he  was  absent  from  the  State  as  much  as  two  months;  and 
that  altogether,  from  the  time  the  note  sued  on  matured  until  this 
suit  was  filed,  J.  H.  Bemis  was  not  actually  in  Texas  as  much  as 
four  years.    This  suit  was  filed  May  18,  1903. 

"Third.  I  find  the  note  sued  on  has  not  been  paid,  and  that  J.  H. 
Bemis  is  liable  thereon,  and  the  attachment,  described  in  the  judgment 
herein,  is  a  lien  on  the  land  therein  described/* 

The  contention  of  appellant  is  that,  *^here  the  maker  of  a  note 
resides  in  Texas  for  more  than  four  years  from  the  time  the  note 
became  due,  action  on  said  note  is  barred  by  the  statute  of  limitation  of 
four  years,  and  the  nmning  of  the  statute  is  not  interrupted  by  such 
person  going  beyond  the  limits  of  the  State  on  business  or  pleasure, 
where  he  does  not  change  his  residence  from  the  State,  but  continues  to 
reside  in  the  State  during  the  full  period  of  four  years.*'  The  reverse 
of  this  contention,  we  think,  is  held  by  the  following  decisions  of  our 
Supreme  Court.  Fisher  v.  Phelps,  21  Texas,  551 ;  Phillips  v.  Holman, 
26  Texas,  281. 

In  the  case  of  Fisher  v.  Phelps,  supra,  it  was  shown  that  the  debtor, 
a  resident  of  this  State,  had  absented  himself  from  the  State  on  two 
occasions,  each  for  the  period  of  two  or  three  months.  Excluding  this 
absence  from  computation,  the  claim  would  not  be  barred.  The  court, 
in  discussing  this  question,  reviewed  the  holdings  of  some  of  the  other 
states,  and  held  that  under  the  provisions  of  article  3367,  Revised  Stat- 
utes, the  periods  of  both  absences  must  be  excluded  from  the  computa- 
tion. This  holding  is  in  harmony  with  the  statute,  and  we  know  of  no 
decision  of  this  State  to  the  contrary. 

It  is  also  contended  that,  "Where  a  person  resides  in  the  State  of 
Texas  at  the  time  of  the  accrual  of  a  cause  of  action  against  him,  and 
then  permanently  removes  from  the  State,  and  remains  more  than  four 
years,  a  suit  on  a  note  against  him  can  not  be  maintained  in  this  State, 
unless  he  returns  to  the  State,  provided  he  pleads  the  statute  of  limi- 
tation of  four  years  in  bar  of  plaintiff's  right  to  recover  on  the  note.'' 

We  do  not  concur  in  this  contention,  but  believe  the  very  reverse  is 
correct.  Bemis  was  a  resident  of  the  State  when  the  obligation  was 
incurred,  and  when  he  left  the  State  permanently  in  1897  the  not«  was 
not  barred  by  limitation,  and  by  his  leaving  the  statute  of  limitation 
was  suspended  until  the  time  of  bringing  this  suit,  at  which  time  the 
note  was  not  barred,  although  more  than  four  years  had  elapsed  from 
the  time  he  left  until  the  bringing  of  this  suit.  Ayers  v.  Henderson, 
9  Texas,  539;  Teal  v.  Ayers,  9  Texas,  588. 
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In  Wilson  v.  Daggett,  88  Texas,  3T6,  the  court  approves  the  doctrine 
in  Ayers  v.  Henderson.  If  the  statute  of  limitation  is  suspended  by 
the  removal  of  the  debtor  to  another  state,  there  is  nothing  to  put  it 
in  operation  again  except  his  return  to  the  State.  If  he  fails  to  return, 
the  creditor  has  a  right  to  sue  on  the  obligation  and  recover. 

The  judgment  is  affirmed. 


Writ  of  error  refused. 


Affirmed. 


Houston,  East  &  West  "Jexas  Railway  Company  v.  L.  McMillan. 

Decided  December  21,  1004. 

l.^BaUwayB— XilUnir  Stock. 

Evidence  considered  and  held  insufficient  to  sustain  a  judgment  against 
a  railway  for  negligently  kflling  stock  at  a  point  on  its  line  not  required  to  be 
fenced. 

2.-^ntere8t  as  Bamaircs. 

Interest  by  way  of  damages  is  recoverable  whether  specially  pleaded  or 
not,  but  the  recovery  can  in  no  event  exceed  plaintiffs  stated  demand. 

Appeal  from  the  District  Court  of  Shelby.  Tried  below  before  Hon. 
Tom  C.  Davis. 

Baker,  Boits,  Parker  £  Garwood,  for  appellant. 

No  briefs  for  appellee. 

GILL,  Associate  Justice. — This  is  an  appeal  from  a  judgment  in 
favor  of  appellee  for  the  value  of  a  mule  killed  by  one  of  defendant's 
locomotives.    The  judgment  is  assailed  as  unsupported  by  the  evidence. 

The  animal  was  killed  at  night  at  a  point  on  appellant's  line  not 
required  by  law  to  be  fenced.  It  therefore  devolved  on  appellee  to  es- 
tablish negligence  on  the  part  of  the  company  causing  the  death  of  the 
animal.  The  only  witness  who  saw  the  accident  testified  that  the  train 
was  moving  at  the  rate  of  fifteen  or  sixteen  miles  an  hour  when  the 
mule  ran  upon  the  track  directly  in  front  of  the  engine  and  too  near 
to  have  avoided  the  accident  by  an  effort  to  stop  the  train.  There  was 
no  other  proof  as  to  the  manner  of  the  accident  and  the  facts  disclosed 
by  the  face  of  the  situation  throw  no  light  upon  the  issue. 

We  think  the  evidence  insufficient  to  sustain  the  judgment.  It  is 
therefore  reversed  and  the  cause  remanded. 

In  view  of  another  trial  we  deem  it  proper  to  pass  on  what  is  com- 
plained of  as  fundamental  error.  The  plaintiff  prayed  for  the  value 
of  the  mule,  $100,  and  interest  from  the  date  of  his  death.  The  trial 
court  rendered  a  judgment  for  $106.50.  Appellant  contends  that  $100 
was  the  limit  of  recovery  under  the  pleading..  It  is  well  settled  that 
in  such  cases  interest  by  way  of  damages  may  be  recovered  whether 
prayed  for  or  not,  hence  the  prayer  for  interest  added  nothing  to  the 
sum  sought  to  be  recovered.    When  one  sues  especially  in  a  court  of 
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limited  jurisdiction  it  is  necessary  to  specify  some  amount  in  order  that 
the  question  of  jurisdiction  may  be  accurately  determined  from  the 
face  of  the  pleading.  The  recovery,  therefore,  can  not  exceed  the  sum 
prayed  for.  Telegraph  Co.  v.  Gamer,  6  Texas  Law  Journal,  157,  11 
Texas  Ct  Eep.,  219. 

Reversed  and  remanded. 


D.  B.  Lawson  v.  B.  S.  Goodwin. 

Decided  December  21,  1904. 

1.^-Attaoluiieiit— Damages,  Actual  and  Exemplary. 

Where  in  attachment  the  evidence  shows  that  na  actual  damages  were  oc- 
casioned by  reason  of  the  levy,  a  recoveiy  for  exemplary  damages  can  not  be 
sustained. 

8.— Same— Exemplary  Bamagei— Histake  by  Landlord. 

A  landlord  is  not  liable  for  exemplaiy  damages  where,  in  an  action  against 
a  tenant  for  rent  he  intended  suing  out  a  distress  warrant,  for  which  he  had 
sufKcient  grounds,  but  by  mistake  got  out  an  attachment. 

Appeal  from  the  County  Court  of  Grimes.  Tried  below  before  Hon. 
J.  G.  McDonald. 

J.  Earl  Preston,  for  appellant. — In  suits  to  recover  actual  and  exem- 
plary damages  for  wrongfully,  unlawfully  and  maliciously  suing  out 
write  of  attachment  and  other  harsh  processes,  the  party  suing  is  not 
entitled  to  exemplary  damages  unless  he  recovers  some  actual  damages. 
Harrison  v.  Finberg,  46  Texas,  87;  Bradshaw  v.  Buchanan,  50  Texas, 
494;  Flanigan  v.  Perry,  54  Texas,  50;  Craddock  v.  Goodwin,  54  Texas, 
578;  Blum  v.  Gains,  57  Texas,  135;  W.  XJ.  T.  Co.  v.  Brown,  58  Texas, 
174;  Gulf,  C.  &  S.  P.  Ey.  Co.  v.  Levy,  59  Texas,  669;  Vance  v. 
Linsey,  60  Texas,  291;  Jones  v.  Mathews,  75  Texas,  3;  Gulf,  C.  &  S. 
P.  Ry.  Co.  V.  Kirkbride;  79  Texas,  460;  Hishfield  v.  Fort  Worth  Nat 
Bank,  83  Texas,  460;  Girard  v.  Moore,  86  Texas,  576. 

H.  L.  Lewis,  for  appellee. — The  writ  of  attachment  was  wrongfully, 
maliciously  and  without  probable  cause  sued  out  by  appellant,  and  by 
him  caused  to  be  levied  on  certain  property  of  the  appellee,  for  which 
appellee  is  entitled  to  exemplary  damages.  Jacobs  et  al.  v.  Crum,  62 
Texas,  401 ;  Brooks  v.  Sanger,  69  Texas,  24 ;  Bisring  v.  Bank,  69  Texas, 
599;  Blum  v.  Strong,  71  Texas,  234;  Kaufman  v.  Nicks,  62  Texas,  234; 
Walcott  V.  Hendrick,  6  Texas,  406;  Willis  v.  McNabb,  12  S.  W.  Rep., 
478;  Lewis  v.  Taylor,  24  S.  W.  Rep.,  92;  Carothers  v.  Mcllhenny,  63 
Texas,  138. 

PLEASANTS,  Associate  Justice. — Appellant  brought  suit  in  the 
Justice  Court  upon  a  claim  for  $70  alleged  to  be  due  for  rents  and 
for  advances  made  to  appellee  to  enable  him  to  make  a  crop  upon  land 
rented  him  by  appellant.  At  the  time  the  suit  was  brought  appellant 
applied  for  a  writ  of  attachment,  which  was  issued  by  the  justice  and 
was  levied  upon  seventy  barrels  of  com,  1200  pounds  of  cotton  seed 
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and  a  stack  of  fodder  belonging  to  appellee,  and  which  had  all  been 
grown  on  the  rented  premises.    This  property  was  replevied  by  appell^. 

The  defendant  answered  in  the  Justice  Court  by  exceptions  to  the 
attachment  proceedings  and  by  plea  in  reconvention  in  which  he  claimed 
damages  against  the  plaintifif  as  follows:  "For  injury  to  his  crop 
caused  by  the  depredations  of  plaintiff's  stock,  $35 ;  for  actual  damages 
caused  by  the  wrongful  suing  out  of  the  attachment,  $75,  and  for  ex- 
emplary damages  in  the  sum  of  $85/' 

The  exception  to  the  attachment  proceedings  was  sustained.  There- 
upon plaintiff  dismissed  his  suit  against  the  defendant,  and  the  cause 
went  to  trial  upon  defendant's  plea  in  reconvention  and  resulted  in  a 
judgment  in  his  favor.  Upon  appeal  by  the  plaintiff  to  the  County 
Court  of  Orimes  County  and  a  trial  de  novo  therein  by  a  jury  defendant 
again  recovered  a  verdict  and  judgment  on  his  plea  in  reconvention, 
the  amount  of  said  judgment  being  $115. 

The  verdict  of  the  jury  is  as  follows:  'TVe,  the  jury,  find  for  the 
defendant,  B.  S.  Goodwin,  the  following,  to  wit:  Actual  damages, 
$25;  for  property  levied  on,  $40;  for  exemplary,  $50.  S.  S.  Mallett, 
Foreman." 

The  appellant  under  appropriate  assignments  assails  this  verdict  on 
the  ground  that  there  is  no  evidence  to  sustain  the  item  of  $40  "for 
the  property  levied  on,"  nor  that  for  $50  "for  exemplary"  (damages). 

These  assignments  must  be  sustained.  There  is  no  evidence  that  the 
property  levied  upon  was  injured  in  the  least  by  the  levy  nor  that  appel- 
lee suffered  any  damages  by  being  deprived  of  its  use  during  the  time 
it  was  in  the  possession  of  the  officer.  It  is  not  clear  what  the  jury 
intended  by  the  verdict;  whether  the  $40  was  the  value  of  the  property, 
or  the  actual  damages  caused  by  the  levy.  If  they  intended  to  award 
appellee  as  damages  the  value  of  the  property  levied  upon  the  verdict 
can  not  be  sustained,  because  the  undisputed  evidence  shows  that  ap- 
pellee replevied  the  property  within  a  short  time  after  it  was  seized,  and 
therefore  is  not  entitled  to  recover  its  value.  If  the  case  were  one  in 
which  the  value  of  the  property  was  a  proper  measure  of  damage  the 
verdict  could  not  be  sustained  because  there  is  no  evidence  to  show  the 
value  of  the  property. 

The  evidence  fails  to  show  any  actual  damage  to  appellee  caused  by 
the  suing  out  or  levy  of  the  attachment,  and  therefore  the  $40  item  in 
the  verdict  can  not  be  sustained  on  the  theory  that  the  jury  intended 
it  as  actual  damages  for  suing  out  the  attachment.  No  special  damage 
is  pleaded,  and  from  the  nature  and  amount  of  the  property  it  is  clear 
that  the  interest  upon  its  value  for  the  short  time  it  was  in  the  pos- 
session of  the  ofiBcer,  which  would  be  the  measure  of  the  general  damages 
recoverable  by  the  defendant,  is  too  small  a  sum  to  be  considered.  The 
evidence  failing  to  show  any  actual  damage  there  could  be  no  recovery 
of  exemplary  damages. 

We  are  further  of  the  opinion  that  had  the  evidence  shown  actual 
damages  caused  by  the  suing  out  of  the  attachment  no  exemplary  dam- 
ages could  be  recovered  under  the  facts  of  this  case,  there  being  nothing 
in  the  evidence  to  show  malice  on  the  part  of  appellant  in  procuring 
the  attachment.     He  supposed  he  was  getting  out  a  distress  warrant, 
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and  the  undisputed  facts  in  the  case  show  that  he  was  entitled  to  that 
writ.  The  appellee  admits  that  he  was  appellant's  tenant  and  owed  him 
rent,  and  that  he  had  removed  the  crop  from  the  rented  premises  with- 
out the  consent  of  his  landlord.  Under  these  facts  appellant  had  the 
right  to  have  the  crop  seized,  and  his  mistake  in  procuring  a  writ  of 
attachment  instead  of  a  distress  warrant  would  not  of  itself  authorize 
a  recovery  of  exemplary  damages  against  him. 

The  evidence  sustains  the  item  of  $25  actual  damages  to  defendant's 
crop  caused  by  depredations  of  plaintiflPs  stock. 

The  remaining  assignments  are  not  presented  in  such  manner  as  to 
require  our  consideration. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
aflSrmed  as  to  the  $25  recovered  as  actual  damages  and  reversed  and 
rendered  in  favor  of  appellant  as  to  the  items  of  $40  and  $50  found 
by  the  verdict,  and  it  is  so  ordered. 

Affirmed  in  part;  reversed  and  rendered  in  part. 


Pacific  Mutual  Life  Insurance  Company  v.  Eugene  Terry  et  al. 

Decided  December  21,  1904. 

l.^-In8iiranoe  Policy— Breach  of  Warranty— Uie  of  Intozloating  Liquors. 

A  negative  answer  to  the  questions  in  an  application  for  life  insarance, 
'^Do  you  use  spirituous,  vinous  or  malt  liquors?  Have  you  ever  used  them  to 
excess  T''  did  not  amount  to  a  denial  that  the  applicant  had  ever  drunk  intoxi- 
cating liquor  at  all  or  occasionally  to  excess,  but  merely  that  he  had  never 
been  addicted  to  the  habit,  the  word  ''use"  having  the  meaning  of  "habit," 
"practice,"  or  "custom." 

2.— Same. 

Evidence  considered  and  held  not  to  conclusively  show  such  habit,  practice 
or  custom  in  the  use  of  intoxicating  liquors  as  to  avoid  a  policy  of  life  insurance 
on  the  ground  that  the  applicant  gave  negative  answers  to  the  inquiry  whether 
he  used  intoxicating  liquors. 

Appeal  from  the  District  Court  of  Gregg.    Tried  below  before  Hon. 
Eiehard  B.  Levy. 

J.  C.  Rosenberger,  McRaney,  Lacy  &  Bramlettt,  Young  &  Stinck- 
comb  and  B.  8.  Oray,  for  appellant. — 1.  The  testimony  in  the  case 
shows  that  at  the  time  the  assured  made  his  application  for  insurance 
he  was  using  spirituous^  vinous  and  malt  liquors^  and  his  answer  to  the 
medical  examiner,  inserted  in  his  application,  that  he  did  not  use  any 
of  said  liquors,  was  false  and  untrue  in  fact  and  avoided  the  policy. 
Brignac  v.  Pacific  Ins.  Co.,  36  So.  Bep.,  595;  Union  Mut.  Ins.  Co.  ▼ 
Beif,  38  Am.  Bep.,  613 ;  Order  of  Columbus  v.  Fuqua,  60  S.  W.  Bep., 
1020 ;  Kansas  Mut.  Ins.  Co.  v.  Pinson,  63  S.  W.  Bop.,  531 ;  Plippin  v. 
State  Life  Ins.  Co.,  70  S.  W.  Bep.,  787 ;  Equitable  Life  Assur.  So.  v. 
Liddell,  74  S.  W.  Bep.,  87;  Mutual  Life  Ins.  Co.  v.  Simpson,  28  S. 
W.  Bep.,  837;  Mutual  Life  Ins.  Co.  v.  Simpson,  31  S.  W.  Bep.,  501; 
Hutchinson  v.  Hartford  Life,  etc.,  Ins.,  39  S.  W.  Bep.,  325;  Central  Mn- 
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tual,  etc.,  Ins.  Co.  v.  Parham,  16  S.  W.  Rep.,  316 ;  Fitzmaurice  v.  Mut.  etc. 
Ins.  Co.,  19  S.  W.  Rep.,  301;  Mutual  Life  Ins.  Co.  v.  Nichols,  24 
S.  W.  Rep.,  910;  Bargard  v.  Farmers  Mut.  Ins.  Co.,  44  A.  N.  W.,  856; 
Dues  V.  Supreme  Council,  52  S.  W.  Rep.,  109;  3  Joyce  on  Insurance, 
sec.  1944,  1962,  1964,  1974,  1970. 

2.  The  first  question  propounded  to  the  applicant  with  reference  to 
his  use  of  intoxicating  liquors  shows  that  it  was  the  intention  of  the 
company  to  ascertain  from  him  whether  or  not  he  ever  drank  spirituous, 
vinous  or  malt  liquors,  regardless  of  the  amount.  The  testimony  shows 
that  he  did  drink  such  liquors  prior  to  the  time  he  made  his  application 
for  insurance,  but  that  he  gave  a  negative  answer  to  the  question,  there- 
fore the  policy  was  avoided  and  the  plaintiffs  were  not  entitled  to  re- 
cover. lTnion*^Mut.  Ins.  Co.  v.  Reif,  38  Am.  Rep.,  613 ;  Mowry  v.  Home 
Ins.  Co.,  9  R.  T.,  346;  Button  v.  Waterloo  Ins.  Co.,  1  F.  &  P.,  735; 
Mutual  Ben.  Ins.  Co.  v.  Holterhaff,  2  Cin.,  379. 
^  3.  The^  question  propounded  to  applicant  with  regard  to  his  exces- 
sive drinking  shows  that  the  company  desired  information  as  to  his 
getting  on  sprees.  The  applicant  had  theretofore  gotten  on  sprees  of 
intoxication,  but  answered  that  he  had  never  used  any  of  such  liquors 
to  excess,  thereby  conveying  the  information  to  the  insurer  that  he  had 
never  gotten  on  sprees,  which  was  a  misstatement  and  at  least  called  for 
a  submission  of  the  issue  to  the  jury  under  proper  instructions.  In- 
surance Co.  V.  Reif,  38  Am.  Rep.,  613. 

Duncan  &  Lasseier,  Lit  Terry  and  J.  N.  Campbell,  for  appellees. — 
The  defendant  having  failed  to  establish  by  a  preponderance  of  the  tes- 
timony that  Dr.  A.  B.  Terry,  prior  to  his  application  for  his  insurance, 
used  intoxicating  liquors,  that  is  to  say,  had  formed  the  customary  prac- 
tice or  habit  of  using  intoxicating  liquors,  or  had  ever  used  them  to 
excess,  the  jury  were  justified  in  finding  that  his  warranties  in  that 
regard  were  true,  and  in  returning  a  verdict  for  the  plaintiffs.  liife 
Assurance  Association  v.  Liddell,  74  S.  W.  Rep.,  87 ;  Mut.  Life  Ins.  Co. 
V.  Simpson,  28  S.  W.  Rep.,  337;  Mut.  Life  Ins.  Co.  v.  Simpson,  31 
S.  W.  Rep.,  601;  Knickerbocker  Ins.  Co.  v.  Trefz,  104  U.  S.,  203  (L. 
C.  Ed.,  708) ;  Conn.  Mut.  L.  Ins.  Co.  v.  U.  T.  Co.  of  New  York,  112  U. 
S.,  257  (L.  C.  Ed.,  708) ;  N.  W.  Mut.  L.  I.  Co.  v.  Muskegon,  etc.,  122 
U.  S.,  501  (L.  C.  Ed.,  1100) ;  Van  Valkenburgh  v.  A.  P.  L.  I.  Co., 
70  N.  Y.,  605. 

GILL,  Associate  Justice. — On  April  1,  1901,  the  appellant  life 
insurance  company  insured  the  life  of  A.  B.  Terry  for  $2,000,  the  ap- 
pellees being  named  in  the  policy  as  beneficiaries.  On  October  30,  1902, 
the  insured  died  and  appellees  made  proof  of  the  death  and  demanded 
a  settlement  in  accordance  with  the  terms  of  the  policy.  Payment  was 
refused  on  the  ground  that  the  insured  in  his  application  for  insurance 
had  falsely  answered  certain  inquiries  propounded  by  the  company  con- 
cerning his  use  of  alcoholic  liquors.  Thereupon  appellees  brought  this 
suit  and  the  company  interposed  tlie  alleged  falsity  of  the  answers  as 
a  defense. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of  ap- 
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pellees  for  the  face  of  the  policy,  interest,  statutory  penalty  and  attor- 
ney's fees  as  prayed  for. 

The  appellant  seeks  a  reversal  of  the  judgment  upon  several  grounds, 
two  of  which  we  shall  notice  at  length:  First,  that  the  undisputed 
evidence  disclosed  a  breach  of  warranty  in  the  respect  complained  of; 
second,  the  evidence  at  least  presented  the  issue  and  the  court  erred  in 
the  manner  of  its  submission  to  the  jury. 

The  policy  of  insurance  in  question  was  issued  upon  the  faith  of 
certain  answers  of  the  assured  to  certain  questions  propounded  to  him 
in  behalf  of  the  company,  the  questions  and  answers  being  embodied 
in  a  written  application  for  insurance  which  was  referred  to  and  made 
a  part  of  the  policy.    The  questions  and  answers  at  issue  are  as  follows : 

'T)o  you  use  spirituous,  vinous  or  malt  liquors  ?'*  '*Have  you  ever  used 
them  to  excess?  (Give  full  particulars.)'*  To  both  these  questions  he 
answered  "No"  and  warranted  his  answers  to  be  true. 

Under  the  contention  that  the  answers  were  false  appellant  insists 
that  the  questions  amounted  to  an  inquiry  whether  insured  had  ever 
drunk  intoxicating  liquors  at  all,  hence  the  negative  answer  was  shown 
to  be  false  by  proof  that  he  had  drank  intoxicating  liquors,  however 
slight  the  use  was  shown  to  have  been.  If  this  construction  of  the 
question  is  sound  the  judgment  can  not  stand,  as  there  is  no  question 
but  that  the  assured  had  used  intoxicants. 

We  are  of  opinion,  however,  that  the  questions  can  not  be  given  that 
meaning.  In  the  first  place  the  company  is  insisting  that  a  breach  of 
warranty  shall  be  allowed  to  defeat  the  policy  without  reference  to  the 
materiality  or  bearing  upon  the  particular  risk.  The  right  to  so  insist 
is  absolute,  but  in  construing  the  language  on  which  the  forfeiture  is 
claimed  every  reasonable  intendment  must  be  indulged  in  favor  of  the 
validity  of  the  policy. 

From  this  standpoint  let  us  consider  the  meaning  of  the  questions. 
The  word  "use''  has  a  variety  of  definitions,  among  them  being  ^Tiabit," 
"practice,"  "custom."  Cent.  Diet.  It  is  given  this  significance  (among 
others)  in  common,  everyday  use.  These  meanings  are  not  strained  and 
unnatural.  For  instance  a  man  might  be  asked,  "Do  you  use  tobacco  P' 
and  might  truthfully  answer  "no,"  though  he  had  just  finished  a  cigar 
which  he  had  smoked  out  of  curiosity  or  for  experiment.  He  might 
truthfully  say  he  had  never  used  tobacco,  though  on  former  occasions 
he  had  tasted  it  or  been  nauseated  in  an  effort  to  acquire  the  habit 
One  might  truly  say  he  did  not  use  morphine  or  cocaine  though  in  the 
act  of  taking  it  to  alleviate  pain.  He  might  say  he  had  never  used  it, 
though  on  many  occasions  he  had  found  it  necessary  to  take  it  in  emer- 
gencies. The  truth  is  when  inquiry  is  made  as  to  the  use  of  such 
things,  ^Tiabit,"  "practice,"  "custom"  is  naturally  suggested  to  the  mind, 
and  the  most  technical  conscience  would  scarcely  require  the  recital  of 
a  few  isolated  instances  in  which  curiosity  or  necessity  had  resulted  in 
a  temporary  resort  to  the  drug  or  weed  inquired  about. 

It  is  not  unusual  for  insurance  companies  to  inquire  as  to  the  use 
of  tobacco,  recognizing  that  its  excessive  use  may  result  in  serious  detri- 
ment to  health.  It  would  be  manifestly  unreasonable  to  contend  that 
a  negative  answer  to  an  inquiry  framed  as  the  one  in  question  directed 
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to  the  use  of  tobacco,  would  be  shown  to  be  false  upon  proof  that  a 
few  times  in  his  life  the  person  addressed  had  chewed  or  smoked. 

Such  companies  uniformly  pursue  the  same  course  as  to  the  use  of 
alcoholic  stimulants,  but  it  is  not  even  contended  that  they  propose  to 
insure  only  total  abstainers,  and  an  applicant  may  safely  assume  that 
he  is  not  called  upon  to  cons^e  the  question  as  if  it  read,  "Did  you 
ever  take  a  drink  in  your  life?"  and  to  review  his  life  and  disclose 
the  number  so  taken.  Had  the  company  desired  such  information  it 
would  have  been  easy  to  so  frame  the  questions  as  to  elicit  such  an 
answer.  This  view  of  such  questions  has  been  uniformly  taken  by  the 
Texas  courts,  and  it  has  been  held  that  even  occasional  excesses  do  not 
amount  to  a  breach  of  the  warranty.  Insurance  Co.  v.  Liddell,  74  S. 
W.  Rep.,  87;  Insurance  Co.  v.  Simpson,  28  S.  W.  Rep.,  837;  Insurance 
Co.  V.  Trefz,  104  U.  S.,  203;  Insurance  Co.  v.  U.  T.  Co.,  112  U.  S., 
257;  Insurance  Co.  v.  Muskegon  Bank,  122  XJ.  S.,  501;  Van  Valken- 
burgh  V.  Insurance  Co.,  70  N.  Y.  605. 

These  views  find  support  in  a  general  way  in  some  of  the  cases 
cited  by  appellant.  Brockway  v.  Insurance  Co.,  9  Fed.  Rep.,  252 ;  In- 
surance Co.  V.  Muskegon  Nat.  Bank,  122  U.  S.,  501;  Grand  Lodge  v. 
Belcham,  33  N".  E.  Rep.,  886.  In  the  last  cited  case  the  specific  ques- 
tion was  asked,  "To  what  extent  do  you  use  alcoholic  stimulants  ?^  and 
it  was  held  to  refer  to  custom  or  habit.  In  the  case  of  Insurance  Com- 
pany V.  Liddell,  74  S.  W.  Rep.,  87,  while  the  questions  were  headed  "Hab- 
its," one  of  the  questions  was,  "Have  you  ever  been  a  free  drinker?" 
with  inquiries  as  to  how  long,  to  what  degree,  extent  of  injury  to  health, 
etc.,  and  it  was  held  that  occasional  excesses  not  amounting  to  habit  or 
practice  did  not  render  a  general  negative  answer  false. 

In  the  case  of  Brignac  v.  Insurance  Company,  36  So.  Rep.,  595,  the 
Supreme  Court  of  Ix^uisiana  construed  a  policy  identical  with  the  one 
in  question.  The  applicant,  however,  instead  of  stopping  with  a  nega- 
tive answer  to  the  two  questions  set  out  above,  answered  negatively  the 
further  question,  "State  the  average  quantity  you  use  each  day."  The 
court  first  held  unanimously  that  the  questions  were  addressed  to  habit 
or  practice  and  that  the  answers  were  not  falsified  by  proof  of  occasional 
drinking  or  even  occasional  excesses.  The  court  cited  May  on  Insurance, 
pp.  379,  637,  638;  the  Standard  Diet.,  defining  tiie  word  "use";  Insurance 
Co.  V.  Reif,  38  Am.  Rep.,  613;  Chambers  v.  Insurance  Co.,  64  Minn., 
495.  On  motion  for  rehearing  a  majority  of  the  court  held  that  while 
the  taking  of  an  occasional  drink  would  not  have  falsified  the  answers, 
the  answers  nevertheless  meant  more  than  an  inquiry  as  to  habit  or 
custom  in  the  respect  inquired  about,  and  that  the  answers  were  shown 
to  be  false  by  proof  of  occasional  excesses,  and  that  the  negative  answers 
to  the  three  questions  taken  together  amounted  to  a  warranty  that  he 
was  a  total  abstainer.  They  further  held  that  the'  natural  answer  to 
the  questions  in  view  of  the  facts  would  have  been  "Take  a  drink  oc- 
casionally," or  "Sometimes  drink  to  excess."  The  judge  who  rendered 
the  opinion  on  the  original  hearing  dissented.  The  majority  opinion 
on  the  meaning  of  the  questions  is  not  supported  by  cited  authority  and 
in  our  judgment  is  illogical  and  inconsistent,  and  the  court  appears  to 
have  confused  the  inquiries  as  to  the  meaning  of  the  questions  with 
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the  fact  inquiry  as  to  whether  the  answers  had  been  breached.  For 
these  reasone,  at  least,  we  are  clear  the  authority  should  not  control  our 
conclusion  in  this  case. 

It  is  apparent  that  the  inquiry  as  to  the  meaning  of  the  questions  pro- 
pounded is  entirely  distinct  from  the  inquiry  as  to  the  effect  of  the 
proof.  In  the  case  at  hand  the  court  might  properly  have  instructed 
the  jury  that  the  word  "use"  meant  custom,  habit,  practice,  and  the 
jury  might  properly  have  found  upon  the  evidence  that  such  a  use  had 
been  shown.  It  follows  that  the  issue  was  for  the  jury  unless  under  the 
undisputed  proof  the  court  should  have  directed  a  verdict.  Insurant 
Co.  V.  Muskegon  Bank,  supra.  We  will  therefore  discuss  briefly  the  evi- 
dence upon  the  issue. 

The  assured  had  lived  in  Longview,  Texas,  from  his  early  youth. 
On  March  14,  1901,  the  date  of  his  application  for  insurance,  he  was 
about  26  years  old.  He  was  killed  by  accident  on  October  30,  1902. 
Whatever  the  proof  may  disclose  as  to  sobriety  or  intemperance,  it  is 
not  contended  that  drink  had  anything  to  do  with  his  death.  He  was  a 
physician,  and  Dr.  C.  W.  Lawrence,  who  examined  him  for  insurance, 
had  known  him  intimately  all  his  life.  He  testified  that  he  (the  wit- 
ness) ran  a  drugstore  in  Longview,  and  practiced  medicine.  That  as- 
sured officed  with  witness  awhile  and  over  his  drugstore  afterwards. 
That  in  all  his  acquaintance  with  assured  he  had  never  seen  him  under 
the  influence  of  intoxicants  but  once,  and  then  only  slightly  when  he 
had  taken  some  to  brace  him  up  before  an  operation.  That  it  seemed 
to  take  very  little  to  affect  him.  This  witness  had  never  seen  him 
drinking  on  any  other  occasion. 

Dr.  H.  M.  Lawrence  was  also  an  old  acquaintance  of  assured,  a  phy- 
sician in  Longview,  and  in  contact  with  him  frequently.  This  witness 
attended  the  medical  university  with  assured  at  New  Orleans  in  the 
spring  of  1901,  just  prior  to  the  date  of  the  application.  He  saw  as- 
sured under  the  influence  of  liquor  twice  during  Mardi  Gras  in  th«A 
city,  and  not  exceeding  twice  at  any  former  time. 

The  agent  of  defendant  who  solicited  the  policy  in  question  testified 
to  an  intimate  acquaintance  with  assured  for  some  time  immediately 
preceding  the  date  of  the  application  and  that  he  had  never  seen  him 
under  the  influence  of  liquor.  This  witness  recommended  the  settlement 
of  this  claim  and  was  discharged  by  defendant  therefor. 

The  prescription  clerk  in  the  drugstore  of  Dr.  C.  W.  Lawrence  tes- 
tified that  he  had  never  seen  assured  drinking.  The  medical  examina- 
tion made  in  connection  with  the  application  for  insurance  disclosed  a 
splendid  physical  condition,  every  vital  organ  of  assured  appearing  to  be 
normal  and  healthy.  It  thus  appears  that  the  testimony  of  these  wit- 
nesses, his  intimates,  marks  the  assured  as  a  temperate  man  for  it  is 
unlikely  that  the  habitual  use  of  liquor  on  his  part  or  frequent  sprees 
would  have  escaped  their  notice. 

Opposed  to  this  is  the  testimony  of  Dr.  Cole,  who  places  himself  in 
a  position  to  know,  and  who  says  the  first  time  he  ever  saw  assured 
drink  was  in  1898,  after  the  death  of  his  mother.  This  witness  testified 
he  saw  assured  intoxicated  several  times  after  his  mother  died, 
which  was  in  August,  1898.    Assured  talked  to  witness  about  his  moth- 
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er's  death  and  witness  advised  assured  against  drinking,  and  assured 
said  he  would  not  drink  to  excess,  but  he  saw  the  assured  under  the  in- 
fluence of  liquor  occasionally  after  that.     Witness  can  not  give  dates. 

Witness  Knight  saw  assured  intoxicated  six  or  seven  months  after 
the  death  of  his  mother  and  saw  him  intoxicated  again  about  eight 
months  after  he  first  saw  him.  After  witness  saw  him  the  second  time 
he  never  saw  him  drinking  again  until  about  thirteen  months  prior  to 
his  death.  He  was  to  be  married  Christmas,  1900.  He  failed  to  get 
married  and  became  intoxicated.  The  spree  lasted  a  day  or  two.  About 
five  months  after  that  witness  saw  him  drinking  again.  Some  of  the 
testimony  of  this  witness  was  evidently  addressed  to  a  time  after  the 
date  of  the  policy. 

The  testimony  of  McCann,  the  night  watchman,  is  sufficient  if  stand- 
ing alone  to  authorize  the  fiflding  that  assured  prior  to  the  date  of  the 
application  had  become  addicted  to  the  use  of  intoxicants.  The  wit- 
ness testified  to  many  occasions  when  assured  was  either  drinking  or 
drunk.  His  statements,  however,  are  much  modified  by  cross-examina- 
tion, and  in  the  light  of  the  other  testimony  its  weight  and  effect  was 
for  the  jury.  The  witness  Barefield  also  testified  strongly  for  defendant. 
Dr.  McPherson  saw  assured  intoxicated  at  New  Orleans  in  February, 
1901,  evidently  at  the  time  mentioned  by  the  witness  H.  M.  Lawrence. 
N.  C.  O^Gilvie  saw  assured  under  the  influence  of  liquor  one  time  about 
ten  or  twelve  years  prior  to  the  trial  and  mentions  no  other  occasion. 

The  docket  of  the  mayor's  court,  introduced  over  the  objection  of 
appellees,  showed  a  case  docketed  against  assured  for  intoxication  June 
6,  1901;  for  disturbing  the  peace  August  28,  1901.  The  first  case  is 
undisposed  of  and  unexplained  by  other  testimony.  In  the  second  a 
fine  was  paid,  but  it  is  not  shown  that  assured  was  drinking  in  connec- 
tion with  the  offense. 

In  the  early  part  of  1902  the  father  of  assured  notified  the  liquor 
dealers  not  to  sell  assured  any  more  liquor.  The  testimony  as  to  the 
use  of  liquor  after  the  date  of  the  application  was  admitted  not  in  bar 
of  the  suit,  but  as  bearing  on  the  habits  of  assured  prior  to  that  date. 
It  may  be  stated  generally  that  many  of  the  occasions  mentioned  by 
the  witnesses  for  defendant  occurred  after  the  date  of  the  application. 

In  view  of  the  evidence  all  together,  we  do  not  say  we  would  have 
rendered  a  like  verdict  had  the  issue  been  addressed  to  us  primarily, 
but  the  evidence  presents  a  conflict  and  we  can  not  say  the  jury's  verdict 
that  prior  to  March  13,  1901,  assured  was  not  in  the  habit  of  using 
intoxicants  was  unconscientious  or  the  result  of  improper  motive.  The 
company  asked  as  to  the  habit,  practice  or  custom  of  assured  as  to  the 
use  of  intoxicants.  The  assured  answered  that  he  had  acquired  no  such 
habit.  The  jury  have  found  his  answers  true  and  the  verdict  has  the 
approval  of  a  conscientious  trial  judge.  Under  the  facts  detailed  we  do 
not  feel  authorized  to  disturb  the  verdict. 

The  defendant  complains  of  the  failure  of  the  trial  court  to  define  to 
the  jury  the  term  "use.''  The  word  is  one  of  daily  use  and  is  commonly 
understood  in  the  sense  in  which  it  was  employed  in  the  question?  pro- 
pounded to  assured.  The  court  left  it  to  the  jury  to  determine  whether 
the  assured  had  answered  the  questions  falsely,  and  in  submitting  the 
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issue  did  not  undertake  to  define  the  term.     The  omission,  if  error, 
called  for  a  special  charge  accurately  worded,  which  was  not  requested. 

The  special  charges  number  6  and  number  6  requested  by  defendant 
were  upon  the  weight  of  the  evidence.  The  other  assignments  do  not  re- 
quire detailed  discussion.    They  are  without  merit. 

The  disposition  of  this  appeal  renders  it  unnecessary  to  dispose  of 
appellees'  cross-assignments.     Affirmed. 

Affirmed. 

ON  MOnON  FOE  ADDITIONAL  CONCLUSIONS  OP  FACTS  AND  LAW. 

In  response  to  the  request  of  appellant  we  correct  a  fact  conclusion 
appearing  in  the  main  opinion  as  to  the  date  of  the  death  of  the  mother 
of  deceased.    She  died  in  August,  1899,  aftd  not  in  1898. 

In  the  main  opinion  we  stated  that  the  docket  of  the  mayor's  court 
showed  a  fine  paid  for  disturbing  the  peace  in  June,  1901.  The  fine 
was  in  fact  paid  on  the  charge  of  drunkenness  in  August  of  that  year. 

The  other  parts  of  the  motion  practically  request  a  finding  that 
there  was  no  confiict  between  the  testimony  of  the  witnesses  adduced  by 
plaintiffs  and  those  adduced  by  defendant  as  to  the  habits  of  deceased 
with  reference  to  the  use  of  intoxicating  liquor.  This  we  can  not  allow 
but  must  adhere  to  our  first  conclusion. 

That  such  testimony  as  was  adduced  by  plaintiflfs  presents  the  issue 
of  sobriety  has  support  in  the  highest  authority.  In  the  case  of  In- 
surance Company  v.  Muskegon  Bank,  122  IT.  S.,  501,  cited  in  the  main 
opinion,  the  court  speaking  to  a  like  question  said :  *'The  court  had  no 
right  ...  to  ignore  the  testimony  of  four  or  five  respectable  and 
intelligent  gentlemen  who  knew  Comstock*'  (the  insured)  "well  during 
the  most  important  part  of  this  period,  during  several  years  of  it.  Who 
saw  him  almost  daily  and  who  testify  that  they  never  had  any  reason  to 
suppose  he  used  ardent  spirits  at  all,  much  less  to  excess.  It  was  for 
the  jury  to  weigh  all  these  circumstances  and  to  determine  in  view  of 
them  all,  whether  he  was  habitually  intemperate.^'  We  are  clearly  of 
opinion  that  in  the  case  at  bar  the  issue  waa  for  the  jury. 


Citizens'  Eailway  Company  v.  Sam.  E.  Blaokhan. 

Decided  December  21,  1904. 

Practice  on  Appeal— Kevlewlng  Facts. 

The  Appellate  Oourt  will  not  set  aside  a  verdict  for  plaintiff  which  is 
supported  by  his  testimony,  though  contradicted  by  other  evidence  and  not  in 
accordance  with  what  it  would  consider  the  greater  weight  of  evidence. 

Appeal  from  the  District  Court  of  McLennan.     Tried  below  before 
S.  P.  Ross,  Esq.,  Special  Judge. 

Clark  &  Bolinger,  for  appellant. — The  evidence  without  conflict  con- 
clusively shows  that  the  appellant  was  guilty  of  contributory  negligence 
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in  failing  to  use  any  effort  or  degree  of  care  whatsoever  to  avoid  col- 
lision after  he  was  in  a  position  where^  by  the  exercise  of  any  care 
whatever^  he  was  bound  to  see  appellant's  approaching  car  in  time  to 
have  avoided  injury.  Gulf  C.  &  S.  P.  By.  Co.  v.  Wilson,  69  S.  W. 
Bep.,  589;  St.  Louis  S.  W.  By.  Co.  v.  Branon,  73  S.  W.  Bep.,  1064; 
Lee  V.  L  &  G.  N.  By.  Co.,  89  Texas,  683;  San  Antonio  &  A. 
P.  By.  C6.  V.  Bowles,  88  Texas,  639;  Sanches  v.  S.  A.  &  A.  P.  By.  Co., 
88  Texas,  117;  Crawford  v.  H.  &  T.  C.  By.  Co.,  89  Texas,  89;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Byon,  80  Texas,  69;  McDonald  v.  I.  &  G.  N. 
By.  Co.,  86  Texas,  1;  Sabine  &  E.  T.  By.  Co.  v.  Dean,  76  Texas,  76; 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Porfert,  72  Texas,  352;  Texas  &  P.  By. 
Co.  V.  Fuller,  5  Texas  Civ.  App.,  667;  Smith  v.  H.  &  T.  C.  By.  Co.,  17 
Texas  Civ.  App.,  605 ;  Hoover  v.  T.  &  P.  By.  Co.,  61  Texas,  503. 

Baker  &  Thomas,  for  appellee. — Appellate  Courts  are  only  authorized 
to  disturb  the  findings  of  a  jury  upon  a  question  of  fact  when  there 
is  no  evidence  to  support  such  finding  or  when  the  verdict  is  so  manifest- 
ly against  the  great  weight  and  preponderance  of  the  evidence  as  to  lead 
to  the  conclusions  that  the  jury  were  influenced  by  an  improper  motive. 
Texas  &  N.  0.  By.  Co.  v.  Lee,  74  S.  W.  Bep.,  345;  Galveston,  H.  & 
S.  A.  By.  Co.  V.  Graw,  55  S.  W.  Bep.,  756;  Houston  &  T.  C.  By.  Co.  v. 
Bowell,  45  S.  W.  Bep.,  763;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Holland,  ^^  S. 
W.  Bep.,  68. 

Where  there  was  evidence  to  support  the  verdict,  it  was  a  question 
for  the  jury,  and  if  there  was  any  evidence  this  court  will  not  disturb 
it.  Texas  &  P.  By.  Co.  v.  Murphy,  46  Texas,  366;  Houston  &  G.  N. 
By.  Co.  V.  Bandall,  50  Texas,  260;  Brush  Elec.  L.  &  P.  Co.  v.  LePevre, 
93  Texas,  607;  Texas  &  P.  By.  Co.  v.  Scruggs,  23  Texas  Civ.  App., 
713. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  resulting 
in  a  verdict  and  judgment  for  the  plaintiff  for  $2,000,  and  the  defendant 
has  appealed. 

The  plaintifE  was  traveling  in  a  wagon  on  a  public  street  in  the 
city  of  Waco,  and  while  attempting  to  cross  another  street,  a  car  oper- 
ated by  the  defendant  ran  into  his  wagon  and  caused  the  injuries 
complained  of. 

As  presented  to  this  court,  appellant  concedes  that  it  was  guilty  of 
negligence,  and  that  the  plaintiff  was  injured  as  alleged,  and  the  only 
question  presented  for  decision  is  the  contention  that  the  plaintiff  was 
guilty  of  contributory  negligence.  That  issue  was  submitted  to  the 
jury,  and  appellant  assails  the  verdict  because  the  jury  found  against 
it  on  that  question.  While  appellant  submitted  testimony  tending 
strongly  to  support  the  defense  of  contributory  negligence,  if  the  jury 
gave  credence  to  the  plaintiff's  testimony,  as  they  evidently  did,  the 
verdict  on  that  issue  is  not  unsupported  by  testimony.  It  is  the  pe- 
culiar province  of  a  jury  to  determine  the  credibility  of  witnesses,  and 
when  tiiere  is  conflict  in  the  testimony,  it  is  not  the  duty  of  an  Ap- 
pellate Court  to  set  aside  verdicts,  although,  as  presented  in  the  trans- 
cript, that  court  may  entertain  the  view  that  a  different  verdict  should 
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have  been  rendered.  It  may  be  conceded  that  if  the  testimony  givai 
by  other  witnesses  v  as  correct,  that  given  by  the  plaintiff  waa  incorrect ; 
but  it  was  the  province  of  the  jury  to  decide  that  question,  and  if 
they  chose  to  believe  that  the  plaintiff's  testimony  was  true  and  correct, 
appellant  is  not  entitled  to  relief  in  this  court.  If  the  verdict  was 
against  the  preponderance  of  the  testimony,  it  may  have  been  the  duty 
of  the  trial  judge  to  set  it  aside,  but  the  same  rule  does  not  apply  on 
appeal;  and  there  being  testimony  in  the  record  which  supports  the 
verdict,  it  is  not  the  duty  of  this  court  to  set  it  aside. 

No  reversible  error  is  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


P.  ElSKE  v.  ROTAN  GbOCEBT  COMPANY. 

Decided  December  21,  1904. 

l.~Speclal  Verdict— Alternative  duestions. 

Where  special  questions  were  submitted  to  the  jury  for  answer  alternatively, 
as:  was  a  sale  in  good  faith,  or  was  it  fraudulent?  the  answer,  no^  was  in-' 
definite  and  insufficient  to  support  a  judgment. 

2.— Note— AsslgnmenW'Fraad. 

Where  a  stock  of  goods  was  transferred  in  consideration  for  notes  of  the 
owner  held  by  the  vendee  by  indorsement  from  the  payee,  the  sale  being  at- 
tacked by  a  creditor  on  the  theory  that  the  maker  had  furnished  such  assignee 
the  money  to  buy  the  notes,  no  issue  arose  as  to  the  assignee's  legal  title  to  the 
notes,  but  only  the  question  of  fraud  was  involved. 

'  3.— Fraud— Creditor. 

One  who  did  not  become  a  creditor  of  a  vendor  till  after  the  sale  of  his 
property  can  not  attack  the  sale  as  fraudulent. 

Appeal  from  the  County  Court  of  Lee.  Tried  below  before  Hon. 
John  H.  Tate. 

Simmang  &  Harris,  and  J.  N.  Storey,  for  appellant. — The  court  erred 
in  overruling  the  defendants  amended  motion  for  a  new  trial  because  the 
jury  failed  to  answer  special  issue  No.  6  wherein  they  are  asked  "Was  the 
sale  of  the  stock  of  goods  made  to  F.  Eiske  for  the  purpose  of  defrauding 
the  creditors  of  L.  Reuther  or  ^fas  it  made  to  secure  the  payment  of  a 
valid  and  existing  debt.'^  Batts  Revised  Statutes,  arts.  1331,  1333 ;  Ticd- 
yard  v.  Brown,  27  Texas,  406 ;  Smith  v.  Warren,  60  Texas,  462 ;  Steph- 
enson V.  Chappell,  12  Texas  Civ.  App.,  296;  36  S.  W.  Rep.,  488;  Kil- 
gore  V.  Moore,  14  Texas  Civ.  App.,  23;  36  S.  W.  Rep.,  317;  Moore 
V.  Moore,  67  Texas,  293. 

A  creditor  may  receive  or  purchase  from  the  insolvent  debtor  prop- 
erty in  payment  of  his  debt,  knowing  that  the  eflPect  will  be  to  hinder 
and  delay  other  creditors  in  the  collection  of  their  debts,  provided  no 
more  property  is  received  than  is  reasonably  necessary  to  discharge  the 
debt.  Batts  *^Rev.  Stat.,  art.  2544;  T^ewy  v.  Fischl,  63  Texas,  317; 
Greenlove  v.  Blum,  59  Texas,  126;  Edwards  v.  Dickson,  66  Texas,  613; 
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Elser  V.  Graber,  69  Texas,  223;  Schneider  v.  Sansom,  62  Texas,  201; 
Owens  V.  Clark,  78  Texas,  547. 

No  appearance  for  appellee. 

KEY,  Associate  Justice. — The  Botan  Grocery  Company  brought 
this  suit  against  Otto  Beuther  and  his  wife  Tx)uise  Reuther  upon  an 
open  account  for  $226.54.  Fritz  Biske  was  also  made  a  party  defendant, 
and  the  plaintiff  alleged  that  the  Reuthers  had  fraudulently  transferred 
a  stock  of  merchandise  to  Biske,  and  prayed  for  judgment  cancelling 
the  sale  of  the  merchandise  and  subjecting  it  to  the  plaintiff's  demand. 
The  Beuthers  filed  no  answer  and  judgment  by  default  was  rendered 
against  them. 

The  defendant  Biske  answered  by  general  denial,  and  by  a  special  plea, 
averring  that  his  codefendants  were  justly  indebted  to  him  in  a  sum 
greater  than  the  value  of  the  stock  of  merchandise,  and  that  he  pur- 
chased the  same  for  the  purpose  of  collecting  his  debt. 

The  undisputed. testimony  shows  that  the  defendant  Otto  Reuther  was, 
and  for  a  long  time  had  been,  insolvent;  that  on  March  11,  1903,  one 
August  Matthijetz  conveyed  a  small  stock  of  merchandise  to  Mrs. 
Louise  Beuther  for  a  recited  consideration  of  $500,  $?5  consisting  of  a 
cash  payment  and  the  remainder  embodied  in  ten  promissory  notes  of 
$50  each,  one  due  each  month  thereafter.  The  notes  referred  to  in 
the  bill  of  sale,  were  executed  by  Otto  and  Louise  Beuther,  and  were 
put  in  evidence  upon  the  trial.  Each  of  these  notes  appeared  to  have 
been  assigned  by  written  endorsement  signed  by  Augustus  Matthijetz 
to  the  defendant  Biske  on  the  16th  day  of  September,  1903.  Matthijetz 
and  the  defendant  Biske  both  testified  that  the  latter  bought  the  notes 
from  the  former  on  September  16,  1903,  and  paid  therefor  the  sunn 
of  $401.35.  The  testimony  tends  to  show  that  the  greater 
portion  of  the  sum  which  Biske  claims  to  have  paid  for  the 
notes,  was  obtained  by  him  from  Mrs.  Reuther.  He  testified  that  she 
paid  it  to  him  in  satisfaction  of  a  debt;  but  whether  such  was  the  fact, 
or  whether  she  delivered  the  money  to  him  to  purchase  the  notes  for 
the  benefit  of  herself  and  husband,  was  a  question  to  be  decided  by  the 
jury.  On  January  16,  1904,  the  Reuthers  sold  the  stock  of  merchandise 
to  the  defendant  Riske  in  satisfaction  of  the  ten  notes  referred  to, 
and  the  stock  inventoried  $401.35,  and  was  not  worth  more  than  that 
amount. 

The  court  submitted  the  case  to  the  jury  upon  the  following  special 
issues : 

"1.  Did  A.  C.  Matthijetz  sell  to  P.  Biske  the  ten  notes  introduced 
in  evidence?  If  yes,  then  was  said  sale  made  in  good  faith  and  for 
value? 

"2.    What,  if  anything,  did  P.  Biske  pay  for  said  notes? 

*^3.  Was  P.  Bisice  the  legal  holder  for  a  valuable  consideration  on 
January  16,  1904,  of  the  said  ten  (10)  notes? 

"4.  Was  the  sale  of  the  stock  of  goods  alleged  to  have  been  made 
to  P.  Biske  on  January  16,  1904,  made  in  good  faith? 

"5.  Did  P.  Biske  pay  a  valuable  consideration  to  Otto  and  Tjouise 
Beuther  for  said  stock  of  goods?    If  yes,  then  state  how  much  he  paid? 
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^^6.  Was  the  sale  of  said  stock  of  goods  to  said  F.  Biske  made  for 
the  purpose  of  defrauding  the  creditors  of  L.  Beuther,  or  was  it  made  to 
secure  the  payment  of  a  valid  and  existing  debtP^ 

By  their  verdict,  the  jury  answered  those  issues  as  foUows: 

To  special  issue  No.  1,  we  answer:    No. 

To  special  issue  No.  2,  we  answer:    No. 

To  special  issue  No.  3,  we  answer:    No. 

To  special  issue  No.  4,  we  answer:    No. 

To  special  issue  No.  5,  we  answer:    No. 

To  special  issue  No.  6,  we  answer:    No. 

Upon  the  verdict  the  court  rendered  judgment  for  the  plaintifF  for 
the  amount  of  the  debt  sued  for  as  against  the  Beuthers,  and  cancelling 
the  sale  of  the  stock  of  merchandise,  as  against  all  of  the  defendants. 

The  defendant  Biske  has  appealed,  and  contends  that  the  verdict  of 
the  jury  is  unsupported  by  the  testimony.  This  court  does  not  sustain 
that  contention,  but  reverses  the  judgment  upon  another  ground  re- 
lied on. 

The  first  issue  submitted  to  the  jury  involved  two  questions,  viz: 
(1)  did  Matthijetz  sell  the  ten  notes  to  the  defendant  Biske;  and 
(2).  if  he  did,  was  the  sale  made  in  good  faith  and  for  value.  To 
these  questions  the  jury  gave  one  answer,  which  was  ^Tfo,'*  but  there 
can  be  no  controversy  as  to  the  question  of  Biske's  legal  title  to  the 
notes  referred  to,  and  that  question  should  not  have  been  submitted 
to  the  jury.  The  notes  were  assigned  to  the  defendant  Biske  by  writ- 
ten endorsements  to  that  effect,  which  endorsements  were  signed  by 
Matthijetz,  the  payee  named  in  the  notes.  These  endorsements  vested 
in  the  defendant  Biske  the  legal  title  to  the  notes;  and  if  the  notes 
were  valid  and  just  claims  against  the  Beuthers,  and  if  they  were  not 
purchased  with  funds  furnished  by  one  or  both  of  the  Beuthers,  then, 
by  reason  of  the  assignments  referred  to,  they  became  the  property  of 
Biske,  whether  he  paid  value  for  them  or  not;  and  he  had  as  much  right 
to  purchase  the  stock  of  merchandise  in  payment  of  the  notes  as  Matthi- 
jetz would  have  had  if  they  had  not  been  assigned.  We  therefore  hold 
that  the  court  should  not  have  submitted  to  the  jury  the  question  of 
Biske's  title  to  the  notes. 

Like  the  first,  the  sixth  special  issue  presented  two  questions  to  the 
jury,  viz:  (1)  was  the  sale  of  the  stock  of  goods  to  the  defendant 
Biske  made  fbr  the  purpose  of  defrauding  creditors;  or  (2)  was  it 
made  to  secure  the  payment  of  a  valid  and  existing  debt?  Instead  of 
answering  these  questions  separately,  the  jury  gave  one  general  answer 
in  the  negative,  which  leaves  it  uncertain  as  to  what  answer  they  intend- 
ed to  make.  If  they  intended  to  give  a  negative  answer  to  the  first 
question,  then  the  plaintiff  was  not  entitled  to  any  judgment  against 
the  defendant  Biske. 

Also  in  response  to  the  second  special  issue  submitted,  requiring  the 
jury  to  answer  what,  if  anything,  Biske  paid  for  the  notes,  the  jury 
answered  **No."  Unless  the  word  "no,"  as  here  used,  can  be  construed 
to  mean  "nothing,'^  the  answer  was  not  responsive  to  the  issue  sub- 
mitted. 
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Therefore,  in  view  of  the  defects  pointed  out  in  the  verdict,  we  have 
concluded  to  send  the  case  back  for  another  trial.  At  that  trial,  unless 
materially  different  testimony  is  introduced,  the  issue  decisive  of  the 
rights  of  the  defendant  Riske  will  be:  (1)  Were  the  ten  notes  assigned 
to  him  by  Matthijetz  valid  claims  against  the  Beuthers;  and  (2)  If  they 
were  such,  were  they  paid  for  in  whole  or  in  part  with  funds  furnished 
by  and  belonging  to  one  or  both  of  the  Reuthers?  If  the  Reuthers 
furnished  all  or  part  of  the  consideration  paid  by  Riske  for  the  notes, 
and  they  were,  by  the  procurement  of  Riske,  assigned  to  him  in  order  that 
he  might  hold  them  as  a  pretended  claim  against  the  Reuthers,  then 
the  sale  of  the  stock  of  goods  by  the  Reuthers  to  Riske  was  fraudulent, 
and  the  plaintiff  is  entitled  to  have  it  set  aside.  But  if,  prior  to  the 
time  of  their  assignment,  the  notes  were  valid  claims  against  either 
of  the  Reuthers,  and  none  of  the  funds  used  by  Riske  in  paying  for 
them  belonged  to  either  of  the  Reuthers,  then  the  sale  of  the  stock  of 
goods  to  Riske  was  not  fraudulent,  and  the  plaintiff  is  not  entitled 
to  a  recovery  against  him. 

We  hold  that  the  trial  court  committed  no  error  in  the  rulings  com- 
plained of  as  to  the  admissibility  of  testimony.  The  case  appears  to  have 
been  disposed  of  in  the  court  below,  and  submitted  in  this  court,  upon 
the  assumption  that  the  plaintiff  was  a  creditor  of  the  Reuthers  at  the 
time  they  transferred  the  stock  of  merchandise  to  Riske;  but  the  state- 
ment of  facts  fails  to  show  that  such  was  the  fact.  Appellant's  brief 
makes  no  point  on  that  branch  of  the  case,  nor  has  the  omission  re- 
ferred to  been  considered  in  deciding  the  appeal.  Of  course,  if  the 
plaintiff  was  not  a  creditor  of  the  Reuthers  when  the  sale  referred  to 
occurred,  it  cannot  attack  the  sale. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded,  as  between  the  plaintiffs  and  the  defendant  Riske ;  as  between 
the  plaintiff  and  the  other  defendant  is  affirmed. 

Reversed  and  remanded  in  part,  and  affirmed  in  pari. 


Spencer  Shoe  Company  v.  Jesus  Jaramillo,  et  al. 

Decided  December  21,  1904. 

Ixnpeaohment  of  Witness— Identity— Deposition. 

To  impeach  the  evidence  of  M.  C.  L.,  depositions  showing  statements  con- 
tradicting it,  made  by  one  whom  the  witnesses  called  Juan  L.,  were  admissible, 
where*  other  evidence  was  introduced  identifying  the  person  called  by  them 
Juan  L.  as  being  the  same  as  the  M.  C.  L.  who  had  testified. 

Appeal  from  the  County  Court  of  Hays.    Tried  below  before  Hon. 
Ed.  R.  Kane. . 

Will  0,  Barber,  for  appellant. 

Fiset  &  McClendon,  for  appellee. 
Vol.  XXXVII.  Civil— 32. 
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FISHER,  Chief  Justice. — The  Spencer  Shoe  Company  sued  Jara- 
millo  and  Heidenheimer,  Strassburger  &  Co.,  for  the  sum  of  $384.84, 
for  a  bill  of  goods  purchased  by  Jaramillo  from  the  Spencer  Shoe  Co., 
which  the  latter  contends  Heidenheimer,  Strassburger  &  Co.  assumed 
the  payment  of.  It  seems  from  the  evidence  that  Heidenheimer,  Strass- 
burger &  Co.  purchased  from  Jaramillo  his  stock  of  goods;  and  it  is 
contended  by  appellant  that  as  a  part  of  the  consideration  Heidenheimer, 
Strassburger  &  Co.,  assumed  the  payment  of  the  debt  due  the  appellant. 
This  was  denied  by  Heidenheimer,  Strassburger  &  Co. 

It  is  agreed  that  the'  only  question  involved  in  this  appeal  is  the 
action  of  the  trial  court  in  admitting  certain  testimony,  as  complained 
of  in  appellant's  bill  of  exceptions.  The  appellant,  in  order  to  establish 
the  liability  of  Heidenheimer,  Strassburger  &  Co.,  placed  upon  the  stand 
one  M.  C.  Lopez,  who  testified  to  the  effect  that  he  was  present  when 
Heidenheimer,  acting  for  Heidenheimer,  Strassburger  &  Co.,  purchased 
from  Jaramillo  the  stock  of  goods,  and  that  he  acted  as  interpreter 
between  the  two;  that  as  a  part  of  the  consideration  of  the  purchase, 
Heidenheimer  for  Heidenheimer,  Strassburger  &  Co.,  agreed  to  pay 
the  debt  due  by  Jaramillo  to  the  Spencer  Shoe  Company.  The  witness 
Lopez  in  this  respect  was  contradicted  by  the  evidence  of  Heidenheimer, 
who  testified  that  no  such  consideration  ever  entered  into  the  contract 
of  purchase  of  the  stock  of  goods  from  Jaramillo.  For  the  purpose 
of  laying  the  predicate  to  impeach  or  discredit  Lopez  as  a  witness,  he 
was  upon  cross  examination  asked  the  question  whether  he  did  not,  in 
the  month  of  December,  1901,  in  the  office  of  Heidenheimer,  Strassbur- 
ger &  Co.,  in  Austin,  in  the  presence  of  Strassburger  and  one  Lowen- 
burger,  state  to  Heidenheimer,  in  effect,  that  the  latter  did  not  agree 
to  assume  and  pay  any  of  the  debts  of  Jaramillo  when  he  purchased  the 
stock  of  goods.  The  witness  Lopez  admits  that  he  had  an  interview 
with  Heidenheimer,  but  denies  that  he  made  the  statement  about  which 
he  was  interrogated.  For  the  purpose  of  impeaching  this  witness,  and 
affecting  his  credit  as  a  witness,  Heidenheimer,  Strassburger  &  Co.  in- 
troduced in  evidence  the  deposition  of  Strassburger  and  one  Lowen- 
burger.  Interrogatories  were  propounded  to  these  two  witnesses,  asking 
if  they  were  acquainted  with  one  Juan  Lopez,  and  whether  in  the  month 
of  December,  1901,  in  their  presence  said  Lopez  had  a  conversation 
with  Heidenheimer  in  the  city  of  Austin,  in  which  he  stated  that 
Heidenheimer  did  not  agree  to  assume  the  payment  of  any  of  Jaramillo's 
debts.  In  response  to  these  interrogatories,  these  witnesses  stated  that 
they  were  acquainted  with  Juan  Lopez,  and  that  they  were  present  when 
the  conversation  occurred  between  him  and  Heidenheimer  in  the  city  of 
Austin  at  the  time  and  place  as  stated,  and  to  the  effect  inquired  about. 

Thereupon  the  appellant  raised  an  objection  to  this  testimony  and 
moved  to  exclude  the  same,  because  the  statements  made  by  one  Juan 
Lopez  were  not  admissible  as  impeaching  testimony  affecting  the  credibil- 
ity of  the  witness  M.  C.  Lopez.  It  is  admitted  that  the  witness  that  testi- 
fied upon  the  trial  was  M.  C.  Lopez,  and  was  never  known  by  the  name 
of  Juan  Lopez. 

Upon  this  objection  being  made  by  the  appellant,  the  appellees  placed 
upon  the  stand  the  witness  Heidenheimer,  who  testified  that  he  never 
had  but  the  one  conversation  with  M.  C.  Lopez,  and  that  was  at  the 
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time  and  place  as  testified  to  by  the  witnesses  Strassburger  and  Low- 
enburger^  and  that  the  person  Juan  Lopez,  mentioned  by  them,  is  tlie 
same  as  M.  C.  Lopez.  And  in  this  connection  it  is  sufficient  to  state 
that  his  testimony  sufficiently  identified  the  person  called  Juaix  Lopez 
by  these  witnesses  as  the  same  person  named  M.  C.  Ijopez.  It  does 
not  appear  from  the  record  that  the  appellant  was  misled  by  the  testimo- 
ny of  Strassburger  and  Lowenburger;  but  in  fact,  from  what  appears 
in  the  bill  of  exception,  the  inference  is  to  be  drawn  that  the  appellant 
knew  that  the  person  Juan  Lopez  mentioned  by  these  witnesses  was 
the  same  person  who  was  present  when  Heidenheimer  purchased  the 
stock  of  goods  from  Jaramillo,  and  known  as  M.  C.  Lopez. 

We  are  of  the  opinion  that  the  trial  court  committed  no  error  in 
admitting  the  impeaching  testimony  of  Strassburger  and  Lowenburger 
when  considered  in  connection  with  the  evidence  oi  the  witness  Heiden- 
heimer. It  seems  to  us  the  question  is  one  of  identity,  and  the  mere  fact 
that  the  evidence  of  these  witnesses  was  taken  by  deposition  would  not 
affect  its  admissibility.  They  were  evidently  mistaken  in  giving  the 
name  of  the  party  who  made  the  statement  to  Heidenheimer  in  their 
presence.  They  called  him  Juan  Lopez,  when  as  a  matter  of  fact  his 
name  was  M.  C.  Lopez.  Now  if  they  had  been  present  at  the  trial  as 
witnesses,  and  in  testifying  had  called  this  party  Juan  Ijopez,  but  had 
identified  him  as  the  same  man  who  was  then  testifying  under  the  name 
of  M.  C.  Lopez,  there  would  have  been  no  Question  but  what  such  evi- 
dence of  identity  would  have  been  admissible.  It  seems,  though,  that 
these  witnesses  were  not  present,  but  Heidenheimer  was  present  as  a 
witness  and  testified  in  the  case  and  did  identify  M.  C.  Lopez  as  the 
man  whom  the  other  witnesses  called  Juan  Lopez.  Heidenheimer  was 
present  at  the  interview  testified  to  by  these  two  witnesses,  and  he  was 
the  party  with  whom  these  witnesses  testified  that  the  man  Lopez  had 
the  conversation ;  and  the  evidence  tends  to  show  that  there  was  only  one 
conversation  between  Heidenheimer  and  Lopez.  If  these  witnesses  were 
mistaken  in  giving  Lopez's  right  name,  but  it  should  become  important 
to  identify  him  as  the  party  with  whom  Heidenheimer  had  a  conversation 
in  their  presence,  why  could  not  the  evidence  of  identity  come  from 
Heidenheimer  as  well  as  from  these  witnesses,  and  by  that  evidence 
demonstrate  the  fact  that  while  these  witnesses  called  the  man  by  tho 
wrong  name,  they  had  the  right  man  in  view? 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed, 
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John  B.  Vioabs  v.  Gulp,  Colorado  &  Santa  Fb  Railway  Company, 

Decided  December  21,  1904. 

l.^^Tidence— Confliotliiir  Statement— SUtementi  in  Support. 

Plaintiff,  a  witness  in  his  own  behalf,  who  had  been  contradicted  by  showing 
a  different  statement  as  to  the  manner  he  received  his  injuries,  made  shortly 
after  the  event,  could  not  introduce  in  rebuttal  the  testimony  of  his  physician 
to  a  statement  corroborating  his  present  testimony,  made  in  the  hearing  of 
the  latter,  to  his  attorney,  about  a  month  later. 

S.-4:iharge. 

A  chaige  directing  a  verdict  for  defendant  if  the  evidence  relieved  it  from 
certain  alleged  grounds  of  negligence  was  erroneous  where  there  were  other 
grounds,  pleaded  and  supported  by  evidence,  on  which  recovery  by  plaintiff 
would  have  been  warranted. 

8.F-4aBie— Request. 

While  it  is  not  necessary  that  the  jury  find  the  existence  of  all  the  grounds 
of  negligence  alleged  by  plamtiff  in  order  to  warrant  a  verdict  in  his  favor,  a 
charge  to  find  for  him  if  they  all  exist  is  not  affirmative  error,  nor  cause  for 
reversal  unless  he  requested  a  charge  permitting  his  recovery  on  proof  of  less 
than  all. 

4.— Charge. 

An  instruction  to  find  for  defendant  if  the  work  in  which  plaintiff  was  en- 
gaged when  injured  was  not  more  than  usually  dangerous  was  manifestly  er- 
roneous. 

Appeal  from  the  District  Court  of  Bell.  Tried  below  before  Hon. 
Jno.  M.  Punnan. 

Pendleton,  Ferguson  &  Dwrreii,  for  appellant. — ^The  defendant  hav- 
ing introduced  what  purported  to  be  a  written  statement  of  plaintiff, 
made  on  the  day  he  received  his  injuries,  directly  and  materially  con- 
tradicting his  testimony  on  the  trial,  it  was  competent  for  plaintiff  to 
suppori;  his  testimony  on  the  trial  and  rebut  this  contradictory  evidence 
offered  by  defendant,  by  evidence  of  the  same  class  and  character,  to 
wit:  statements  of  plaintiff  about  the  identical  matter  and  made  about 
the  same  time  as  the  contradictory  statement  offered  by  defendant.  Mis- 
souri, K.  &  T.  Ey.  Co.  of  Texas  v.  Hawk,  69  S.  W.  Rep.,  1040;  Galves- 
ton, H.  &  S.  A.  By.  Co.  v.  Tuckett,  25  S.  W.  Bep.,  150. 

The  plaintiff  in  an  action  for  personal  injuries  caused  by  the  negli- 
gence of  the  defendant,  in  addition  to  a  general  allegation  of  negligence 
may  allege  several  specific  acts  of  negligence,  and  if  the  evidence  shows 
anyone  of  the  specific  acts  of  negligence  it  will  be  sufficient  to  support 
a  finding  of  negligence  on  the  part  of  defendant,  and  in  this  case,  plain- 
tiff having  alleged  five  specific  acts  of  negligence  on  the  part  of  defend- 
ant as  the  proximate  cause  of  his  injuries,  proof  of  any  one  of  the  five 
specific  acts  of  negligence  would  be  sufficient  to  support  plaintiff's  alle- 
gation of  negligence.  The  charges  complained  of  require  the  jury  to 
find  that  each  and  all  the  specific  acts  of  negligence  alleged  must  be 
proved  before  they  could  find  a  verdict  for  plaintiff,  and  were  therefore 
erroneous. 

The  court  erred  in  that  portion  of  its  charge   which  reads  as  follows : 
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"If  you  find  from  the  evidence  that  the  plaintiff  was  injured  at  the  time 
and  place  as  alleged,  but  at  the  time  of  such  injury  the  work  upon 
which  said  gang  was  engaged  was  attended  with  no  more  danger  than 
ordinarily  and  usually  arises  in  the  performance  thereof,  you  will  find 
for  the  defendant'^ 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellee.— Where  the  plaintiff,  in 
an  action,  has  testified  in  his  own  behalf  and  contradictory  statements 
have  been  proven  against  him,  it  is  not  competent  for  him  to  show  that 
at  other  times  he  had  made  statements  substantially  in  accordance  with 
his  testimony  on  the  trial.  Aetna  Ins.  Co.  v.  Eastman,  95  Texas,  36,  39 ; 
McCowen  v.  G.  C.  &  S.  F.  Ry.  Co.,  7  Texas  Ct.  Rep.,  78;  Conrad  v. 
Griffey,  11  Howard,  491;  EUicott  v.  Pearl,  10  Peters,  438;  Queener 
v.  Morrow,  1  Coldwell  (Tenn.),  123;  Loomis  v.  Railway  Co.,  159  Mass., 
39;  Nichols  v.  Stewart,  20  Ala.,  368;  Riney  v.  Vanlandingham,  9  Mo., 
816;  Stolp  V.  Blair,  68  111.,  541. 

If  the  work  being  done  by  Vicars  at  the  time  of  the  accident  was 
attended  with  no  more  danger  than  ordinarily  or  usually  arose  in  the 
performance  thereof,  then  the  defendant  would  not  be  responsible  for 
the  resulting  injury,  and  it  was  right  and  proper  for  the  court  to  so 
tell  the  jury  in  this  case,  there  being  evidence  offered  on  behalf  of  the 
defendant  to  support  the  same,  and  the  issue  having  been  raised  by  de- 
fendant's answer ;  and  the  fact  that  the  issue  was  not  raised  by  the  plain- 
tiff was  wholly  immaterial.  It  was  raised  by  the  defendant,  and  it  was 
the  duty  of  the  court  to  give  an  aflSrmative  charge  on  every  phase  of  the 
case  raised  by  either  party. 

EIDSON,  Associate  Justice. — ^This  is  a  suit  brought  by  appellant 
for  damages  for  personal  injuries  alleged  to  have  been  received  by  him 
on  the  26th  day  of  June,  1903,  through  appellee's  negligence,  while  em- 
ployed by  it  as  a  bridge  carpenter. 

The  appellee  answered  by  general  denial,  pleading  assumed  risk,  con- 
tributory negligence,  and  that  appellant's  injuries,  if  any,  were  caused 
by  the  act  of  his  fellow  servants. 

The  case  was  tried  before  a  jury  and  a  verdict  and  judgment  rendered 
for  the  defendant  in  the  court  below,  appellee  herein. 

Appellant  by  his  first  assignment  of  error  insists  that  the  court  be- 
low erred  in  not  permitting  him  to  prove  by  the  witness.  Dr.  Yarborough, 
a  statement  claimed  to  have  been  made  by  him,  the  appellant,  in  the 
hearing  of  said  witness,  about  the  1st  day  of  July,  1903.  The  statement 
sought  to  be  proved  by  appellant,  showed  that  he  sustained  the  injuries 
claimed  by  him  in  substantially  the  same  manner  as  testified  to  by  him 
on  the  trial  of  the  case.  Appellant's  contention  is  that  he  was  entitled 
to  introduce  in  evidence  this  statement  in  rebuttal  of  a  written  state- 
ment introduced  in  evidence  by  appellee,  claimed  by  it  to  have  been 
made  under  the  authority  of  appellant  immediately  after  he  received  his 
injuries,  and  which  statement  purported  to  set  out  the  manner  in  which 
he  received  his  injuries,  and  stated  same  differently  from  the  manner 
in  which  he  testified  they  were  received.  Appellan1?s  bill  of  exceptions 
taken  to  the  action  of  the  court  in  refusing  to  permit  him  to  introduce 
in  evidence  the  statement  made  by  him  in  the  presence  of  Dr.  Yar- 
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borough,  shows  that  said  statement  was  made  to  John  B.  Durrett,  Esq., 
whom  the  record  shows  is  one  of  the  attorneys  for  appellant  in  this 
ease,  in  the  hearing  of  said  witness,  Dr.  Yarborough,  who  was  at  the 
time  the  attending  physician  of  appellant.  At  the  time  of  making  this 
statement,  appellant  was  evidently  contemplating  urging  a  claim  for 
damages  against  appellee  on  account  of  the  injuries  claimed  to  have  been 
received  by  him.  He  was  then  doubtless  informing  the  attorney,  whoni 
he  had  already  engaged  or  was  proposing  to  engage  to  represent  him  in 
the  matter  of  such  claim,  of  the  circumstances  under  which  his  injuries 
were  received.  It  was  to  appellant's  interest  at  this  time  to  make  a 
statement  favorable  to  his  claim.  His  desire  to  be  successful  in  the 
contemplated  prosecution  of  his  claim  for  damages,  and  to  thus  procure 
compensation  for  his  injuries,  constituted  a  motive  to  make  the  state- 
ment favorable  to  his  claim.  Anyway,  it  does  not  appear  that  such 
motive  at  the  time  did  not  exist.  We  think  the  statement  was  inad- 
missible in  evidence,  and  the  court  below  did  not  err  in  refusing  to  admit 
it  The  rule  applicable  in  such  cases  is  thus  stated  in  Aetna  Insurance 
Co.  V.  Eastman,  95  Texas,  38 : 

"The  reason  that  evidendfe  of  former  declarations  of  a  witness  are  ad- 
missible in  such  cases  is  that  his  testimony  having  been  assailed  on  the 
ground  that  he  had  an  interest  to  fabricate  it,  proof  that  he  made  state- 
ments consistent  with  that  testimony  at  a  time  when  he  had  no  such 
interest  tends  to  show  that  the  testimony  was  not  an  afterthought  and 
to  rebut  the  theory  of  fabrication.  As  we  think,  according  to  the  best 
authorities,  this  is  the  reason  of  the  rule  and  suggests  its  appropriate 
limitations.  2  Evans  Pothier  on  Obligations,  247.  The  declarations 
offered  in  evidence  in  such  cases  are  at  best  hearsay  and  are  inadmissible 
under  the  general  rule;  and  we  are  of  opinion  that  if  the  declarations 
are  sought  to  be  brought  within  the  exception,  the  grounds  which  take 
it  out  of  the  rule  ought  clearly  to  appear." 

The  questions  decided  in  the  cases  of  Missouri,  K.  &  T.  Eailway  Co. 
v.  Hawk,  69  S.  W.  Rep.,  1040  and  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Tuckett,  26  S.  W.  Rep.,  160;  cited  by  appellant,  are  not  analogous  to 
the  question  here  involved.  In  the  Hawk  case,  the  plaintiff  testified  to 
the  fact  of  his  receiving  injuries  and  to  the  nature  of  such  injuries. 
The  defendant,  in  order  to  show  that  the  plaintiff  had  not  received 
any  injuries,  introduced  proof  that  he  made  no  complaint  of  receiving 
injuries  while  he  remained  in  the  employment  of  defendant,  either  to 
the  foreman  or  other  employes ;  and  plaintiff  was  permitted  to  sho^v  in 
rebuttal  that  after  the  accident  he  made  statements  complaining  of  being 
injured  and  suffering  pain. 

In  the  Hackett  case,  the  plaintiff  testified  on  the  trial  that  his  dam- 
ages amounted  to  $360.  The  agent  of  the  defendant  testified  that 
Hackett  had  claimed  only  $300  all  the  time,  and  the  plaintiff  in  rebuttal 
was  permitted  to  show  by  testimony  that  he  had  claimed  $360.  In 
neither  of  these  cases  was  the  point  involved  or  raised,  as  to  whether  at 
the  time  of  making  the  statements  introduced  in  rebuttal  by  the  plain- 
tiffs, a  motive  existed  upon  his  part  to  make  same  favorable  to  himself. 

Appellant^s  third  assignment  of  error  is  as  follows: 

"The  court  erred  in  giving  to  the  jury  special  charge  No.  4,  asked  by 
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the  defendant  as  follows:  ^Before  plaintiff  will  be  entitled  to  recover 
herein,  you  must  believe  from  a  preponderance  of  the  evidence  the  plain- 
tiff was  directed  by  the  foreman  to  go  in  front  of  the  pile  that  was  being 
transferred,  and  unless  you  believe  from  the  evidence  that  the  foreman 
did  direct  the  plaintiff  to  get  in  front  of  said  piling,  and  that  it  was 
negligence  for  the  foreman  to  give  such  order,  and  that  same  was  the 
proximate  cause  of  the  injury,  you  will  return  a  verdict  for  the  defend- 
ant herein,"  and  special  charge  number  2  given  by  the  court  which  is 
as  follows: 

"  *You  are  charged  that  if  you  find  and  believe  from  the  evidence  that 
Mr.  Sprague,  the  foreman,  directed  the  plaintiff  and  others  to  transfer 
the  said  piling  from  one  car  to  another,  and  if  you  further  believe  that 
while  said  emplo3'es  were  engaged  in  transferring  such  piling,  and  if 
you  further  believe  that  it  was  usual  and  proper  for  said  employes  to 
stand  behind  and  not  in  front  of  piling  that  was  being  moved,  and  if 
you  further  believe  that  plaintiff  voluntarily  changed  his  position  and 
got  in  front  of  this  pile,  and  that  he  was  not  directed  by  the  said  fore- 
man, William  Sprague,  to  get  in  front  of  said  pile,  and  you  further 
believe  that  he  would  not  have  been  injured  had  he  remained  behind  the 
said  piling  and  not  got  in  front  of  same,  then  the  defendant  would  not 
be  liable,  and  you  will  return  a  verdict  for  it  in  this  case*;  because  the 
said  charges  entirely  ignore  the  other  acts  of  negligence  on  the  part  of 
the  foreman,  William  Sprague,  pleaded  and  proved  by  the  plaintiff,  to 
wit:  (1)  The  fact  of  attempting  to  handle  and  transfer  the  said  logs 
with  an  insuflBcient  force  of  men;  (2)  the  careless,  reckless  and  heed- 
less manner  in  which  the  said  foreman  conducted  the  work  of  trans- 
ferring the  said  piling;  (3)  negligent  and  careless  manner  in  which 
the  said  foreman  placed  the  said  skid  or  support;  (4)  careless,  reckless 
and  negligent  manner  in  which  the  foreman  caused  the  said  logs  to  be 
rolled  over  the  plaintiff  without  giving  him  notice;  and  for  this  reason 
the  said  charges  are  incorrect,  do  not  present  the  law  of  the  case  and 
are  inapplicable  to  the  facts  of  the  case,  and  are  not  supported  by  and 
are  contrary  to  the  pleading  and  the  evidence  in  said  particulars." 

We  think  these  special  charges  are  subject  to  the  criticism  of  appel- 
lant. We  do  not  think  the  direction  of  the  foreman  to  appellant  to 
get  in  front  of  the  piling  being  removed  was  necessarily  the  sole  proxi- 
mate cause  of  his  injuries.  It  might  be  that  if  the  foreman  had  had 
at  the  time  a  sufficient  force  of  men  to  properly  handle  the  piling  he 
was  attempting  to  transfer  from  one  car  to  another;  or  if  he  had  exer- 
cised ordinary  care  in  conducting  the  work  of  transferring  such  pil- 
ing, or  in  placing  the  skids,  used  in  rolling  the  piling,  over  the  one 
already  transferred,  or  if  the  foreman  had  exercised  ordinary  care 
in  causing  the  log  to  be  rolled  over  said  other  log  after  appellant  had 
been  directed  to  go  in  front  of  same  and  was  in  front  of  same,  or 
had  given  him  proper  notice  of  the  intention  to  so  roll  such  log,  ap- 
pellant would  not  have  encountered  any  danger  in  going  in  front  of 
said  log.  Appellant's  testimony  tended  to  support  each  of  the  alle- 
gations of  negligence  contained  in  his  petition;  and  these  special 
charges  precluded  the  jury  from  finding  in  his  favor  upon  any  of  them, 
except  that  based  upon  the  direction  of  the  foreman  to  him  to  go  in 
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front  of  the  piling.    Hence  we  are  of  opinion  the  court  below  erred  in 
giving  to  the  jury  special  charges  numbers  2  and  4  requested  by  appellee. 

We  do  not  think  there  was  any  error  in  that  portion  of  the  court's 
charge  complained  of  in  appellant's  fourth  assignment  of  error.  It  is 
not  true,  under  the  holding  of  the  Supreme  Court  that  the  jury  are 
required  to  find  each  and  all  of  the  allegations  of  negligence  mentioned 
in  said  charge  true,  before  they  would  be  authorized  to  find  in  favor  of 
plaintiff;  but  it  is  true  that  the  plaintiff  would  be  entitled  to  a  verdict 
upon  such  finding.  If  the  plaintiff  desired  the  court  to  instruct  the 
jury  to  find  for  him,  if  they  "found  any  of  his  allegations  of  negligence 
true,  he  should  have  requested  such  instruction.  Hill  v.  Gulf,  C.  &  S. 
P.  Ry.  Co.,  95  Texas,  629;  Texas  &  P.  Ry.  Co.  v.  Brown,  78  Texas, 
402;  Sabine  &  E.  T.  Ry.  Co.  v.  Wood,  69  Texas,  679. 

By  his  fifth  assignment  of  error,  appellant  complains  of  the  following 
paragraph  of  the  court's  charge:  ^If  you  find  from  the  evidence  that 
the  plaintiff  was  injured  at  the  time  and  place  as  alleged,  but  at  the  time 
of  such  injury  the  work  upon  which  said  gang  was  engaged  was  at- 
tended with  no  more  danger  than  ordinarily  and  usually  arises  in  the 
performance  thereof,  you  will  find  for  the  defendant." 

This  charge  is  manifestly  erroneous,  as  it  directs  the  jury  to  find  in 
favor  of  the  defendant,  if  the  work  upon  which  appellant  was  engaged 
was  attended  with  no  more  danger  than  ordinarily  and  usually  arises  in 
the  performance  thereof,  regardless  of  the  negligence  of  the  foreman  in 
the  conduct  and  performance  of  the  work. 

We  have  considered  appellant's  other  assignments  of  error,  and  are 
of  opinion  they  are  not  well  taken ;  and  hence  overrule  them. 

For  the  errors  indicated  above,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Herman  Soheffel  v.  Bernhard  Scheffel. 

Decided  December  21,  1904. 

1.— VerdicW-Impeaoliment. 

A  verdict  can  not  be  impeached  by  matter  set  out  in  motion  for  new  trial 
where  there  is  neither  bill  of  exception  nor  certificate  of  the  judge. 

Off  Motion  fob  ReheabAto. 

S.— Motion  for  New  Trial. 

An  affidavit  that  the  facts  set  out  in  a  motion  for  new  trial  were  true 
to  the  best  of  affiant's  knowledge  and  belief  does  not  invoke  the  rule  that  facts 
stated  in  a  motion  for  new  trial  sworn  to  and  not  controverted  must  be  taken 
as  true. 

8.— Verdict— Amendment. 

Where  the  verdict  was  for  the  debt  sued  for  with  no  mention  of  a  lien 
it  was  not  error  for  the  court  to  permit  plaintiff's  counsel,  in  the  absence  of 
defendant's  counsel,  to  amend  the  verdict  so  as  to  allow  a  vendor's  lien  on  the 
land  described  in  the  petition,  the  jurj  having  assented  to  the  verdict  in  its 
amended  form. 
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Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  before 
Hon.  M.  E^nnon. 

r.  L,  Johnson,  for  appellant 

Dibrell  &  Mosheim,  for  appellee. 

JAMES,  Chief  Justice. — In  this  case  the  record  shows  a  verdict 
against  appellant  for  the  sum  of  $300  with  certain  interest,  and  that 
plaintiflF  haa  a  vendor^s  lien  on  the  land  described  in  the  petition. 

There  is  nothing  in  the  form  of  a  bill  of  exceptions  or  certificate  of 
the  judge  showing  the  circumstances  connected  with  the  rendition  of 
the  verdict,  and  we  must  take  it  as  having  been  regularly  found  and 
returned. 

The  manner  in  which  it  is  sought  to  be  impeached  is  by  the  allega- 
tions in  the  motion  for  new  trial.  In  this  motion  it  was  alleged  that 
the  jury  returned  a  verdict  for  the  debt  only,  that  then  and  thereupon 
plaintiffs  counsel  in  the  absence  of  defendant's  counsel,  amended  and 
added  the  following:  "And  that  plaintiff  has  a  vendor's  lien  on  the 
land  described  in  tiie  petition,"  whereupon  the  court  had  the  verdict 
read  by  the  clerk,  as  amended  by  plaintiffs  counsel,  to  the  jury  and 
asked  the  jury  if  that  was  their  verdict,  to  which  inquiry  by  the  court, 
the  jury  assented.  The  court  overruled  the  motion  for  new  trial,  to 
which  ruling  appellant  excepted.  This  is  all  the  record  discloses  on 
the  subject  If  there  was  any  error  in  the  proceedings  (upon  which 
question  there  is  no  need  of  passing)  we  have  no  means  of  ascertain- 
ing whether  the  facts  stated  in  the  motion  were  true  or  not,  but  we 
must  accept  what  the  record  shows,  viz.:  That  the  verdict  was  reg- 
ularly returned. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

Appellant  insists  that  the  rule  applies  here  that  facts  stated  in  a 
motion  for  new  trial  sworn  to,  and  not  controverted  must  be  taken  as 
true.  The  affidavit  was  that  the  facts  stated  were  true  to  the  best  of 
appellant's  knowledge  and  belief,  which  has  been  held  to  not  be  a  suffi- 
cient verification  of  the  facts  to  have  the  effect  claimed.  Texas  Farm 
&  Land  Co.  v.  Story,  43  S.  W.  Rep.,  933. 

If  we  should  hold  that  the  rule  invoked  applies  to  the  matter  pre- 
sented here  (it  being  an  act  of  the  trial  court  that  is  questioned)  with- 
out the  necessity  of  a  bill  of  exceptions  or  some  certificate  of  the  judge 
as  to  the  proceedings  that  took  place  before  him,  we  nevertheless  hold 
the  facts  stated  in  the  motion  do  not  disclose  error.  It  is  manifest  that 
the  testimony  which  the  jury  had  to  accept  as  true  in  order  to  find  in 
favor  of  the  debt,  required  also  the  finding  in  favor  of  the  existence  of 
the  lien.  The  jury  having  in  open  court  assented  to  the  verdict  with 
the  finding  of  the  lien  added,  there  was  no  error. 

Overruled. 
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Thomas  Cloyd  v.  Galveston,  Harbisbubg  &  San  Antonio  Railway 

Company. 

Decided  December  21,  1904. 

Pellow  Bervants— Engine  Wipers. 

Evidence  considered  and  held  to  show  that  plaintiff  was  not  entitled  to 
recover  for  injuries  received  while  engaged  in  his  occupation  of  cleaning  and 
wiping  an  engine  in  the  roundhouse  preparatory  to  use,  his  injuries  being  caused 
by  the  negligence  of  a  fellow  servant. 

Appeal  from  the  District  Court  of  Medina.  Tried  below  before  Hon. 
R.  H.  Burney. 

C.  L.  Bass,  for  appellant. 

Baker,  Botts,  Parker  &  Garwood  and  W,  B.  Garrett,  for  appellee. — 
Appellant  having  pleaded  that  he  was  hurt  through  the  negligence  of 
one  Ramon  Escamilla,  and  the  undisputed  testimony  showing  that  if 
appellant  was  hurt  at  all  it  was  through  the  negligence  of  said  Esca- 
milla, and  the  evidence,  practically  without  dispute  showing  that  said 
Escamilla  was  a  fellow-servant  with  appellant,  the  appellant  could  not 
recover,  and  the  errors,  if  any,  are  immaterial.  Batte  Civ.  Stat.,  art, 
4560g;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Cloyd,  78  S.  W,  Rep.,  43; 
Long  V.  Railway,  94  Texas,  53. 

JAMES,  Chief  Justice. — This  is  the  second  appeal.  The  former 
judgment  in  favor  of  Cloyd  was  reversed  because  the  testimony  made 
it  appear  that  he  and  Ramon  Escamilla,  the  person  through  whose  act 
he  was  injured,  were  fellow  servants,  the  injury  occurring  in  the  com- 
pany's roundhouse  during  the  process  of  cleaning  an  engine.  At  the 
recent  trial  the  verdict  was  for  the  railway  company.  Inasmuch  as  we 
find  that  the  evidence  admits  of  only  one  result,  viz:  that  plaintiff  and 
Escamilla  and  others  were  engaged  in  the  work  of  cleaning  or  wiping 
the  engine  and  getting  it  in  order  while  in  defendants  roundhouse 
preparatory  to  its  use,  they  were  fellow  servants,  and  it  is  immaterial 
what  errors  may  have  been  committed  in  the  charges. 

Cloyd  was  under  the  engine,  engaged  in  wiping  a  link  and  in  such 
a  position  that  he  was  hurt  by  reason  of  Escamilla,  who  was  in  the  cab, 
moving  the  lever  which  caused  the  links  to  fly  up  and  strike  plaintiff  in 
the  side. 

The  evidence  is  not  substantially  different  from  that  in  the  former 
record  and  fully  stated  in  that  opinion,  78  S.  W.  Rep.,  43. 

The  testimony  shows  conclusively  that  Escamilla  was  engaged  in  the 
same  work  with  plaintiff,  and  in  every  respect  fellow  servants,  unless 
certain  expressions  in  the  testimony  of  the  witnesses  Cloyd,  John  Wes- 
ley, summons,  and  Robert  Washington,  collated  by  appellant  in  a  sup- 
plemental brief,  are  such,  taken  with  the  entire  testimony  of  such  wit- 
nesses, as  fairly  make  such  matter  an  issue  of  fact. 

The  statements  referred  to  are: 

1st.   That  of  plaintiff  Cloyd:     "It  was  the  duty  of  a  hostler  to  f^o 
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into  the  cab  in  order  to  handle  the  reverse  lever  and  throttle  which 
causes  a  locomotive  to  move.  .  .  .  Escamilla  was  not  a  wiper  and 
did  not  do  the  same  kind  of  worjc  which  I  did.  It  was  no  part  of  the 
duties  of  a  wiper  to  move  the  reverse  lever  or  throttle  of  the  locomotive. 
My  duty  was  to  oil  holes,  clean  out  the  links  of  and  wipe  around  the 
loc'omotive,  and  I  have  been  doing  this  ever  since  I  had  been  at  work 
there,  but  the  boss  did  not  require  wipers  to  work  in  the  cab.  Ramon 
Escamilla  was  a  hostler  whose  duties  were  to  run  engines  in  and  out 
of  the  roundhouse." 

2d.  That  of  Slimmons :  "I  heard  some  one  throwing  the  reverse  lever 
and  looked  up  into  the  cab  and  saw  Ramon  pulling  the  throttle.  Ramon 
was  a  hostler  whose  duty  it  was  to  run  the  engine  in  and  out  of  the 
roundhouse." 

3d.  That  of  Washington:  "After  Tom  (Cloyd)  hollered  under  the 
engine,  I  saw  Ramon  Escamilla  come  down  out  of  the  cab  under  which 
Tom  was  working.  The  engine  had  steamed  up  and  was  headed  into 
the  roundhouse.   Ramon  was  a  wiper  and  a  hostler." 

It  was  uncontradicted  by  any  evidence  that  the  act  of  Ramon  did 
not  cause  the  engine  to  move,  and  that  at  that  time  the  work  of  clean- 
ing the  engine  was  not  finished.  Plaintiff  himself  testified  that  they 
had  not  finished  cleaning  it  and  that  an  engine  is  not  taken  out  until 
after  it  is  cleaned,  that  he  did  not  know  how  long  they  worked  on  this 
engine,  cleaning  it,  after  the  accident  occurred. 

Upon  cross-examination  plaintiff  gave  this  testimony:  "I  have  seen 
Ramon  Escamilla  engaged  in  wiping  engines  and  cleaning  different 
parts  of  the  engine.  I  do  not  know  what  he  was  doing  in  the  engine 
.at  the  time  I  was  hurt.  ...  I  will  not  swear  that  Ramon  Esca- 
milla was  not  wiping  up  in  the  cab  of  the  engine  at  the  time  I  was 
hurt.  ...  I  have  seen  Ramon  cleaning  engines,  and  I  have  seen 
him  tightening  up  bolts  and  doing  other  work  around  an  engine.  .  .  . 
A  wiper  would  wipe  and  clean  engines  and  do  anything  that  would  be 
necessary  to  be  done  about  the  roundhouse  when  told  to  do  so  by  the 
foreman.  .  .  .  When  he  (Ramon)  came  out  of  the  cab,  he  was  going 
around  the  engine  looking  under  it,  but  I  do  not  know  what  he  was 
doing." 

This  testimony  materially  qualifies  and  fixes  the  effect  of  the  ex- 
pressions quoted  by  appellant.  Escamilla  may  have  been  a  hostler  to 
bring  in  and  take  out  engines,  but  according  to  plaintiff's  further  tes- 
timony he  was  also  a  wiper  and  a  doer  of  work  on  engines  in  the  round- 
house, at  other  times.  Plaintiff  emphatically  says  that  he  would  not 
say  that  Ramon  was  not  wiping  up  in  the  cab  at  the  time  plaintiff  was 
hurt.  The  testimony  shows  without  dispute,  that  the  engine  was  not 
being  taken  out,  nor  ready  to  be  taken  out,  and  was  still  being  cleaned. 
The  testinaony  of  plaintiff  does  not  contradict  the  evidence  that  Esca- 
milla was  one  of  the  persons  engaged  at  the  time  in  wiping  this  engine. 

There  is  nothing  in  the  testimony  of  either  Slimmons  or  Washing- 
ton which  contradicts  said  testimony.  Washington  said  he  was  a  hostler 
and  a  wiper.  Escamilla  may  have  been  a  hostler,  but  may  have  and 
did  have  other  duties  as  plaintiff^s  testimony  itself  goes  to  show.  Slim- 
mons testified  also:  "At  the  time  Tom  was  hurt,  we  were  all  at  work 
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on  the  same  engine,  Eseamilla  being  up  in  the  cab.  .  .  •  After 
Tom  Cloyd  came  out  from  under  the  engine,  I  saw  Eseamilla  come 
down  out  of  the  cab  right  where  we  were  standing,  and  he  had  a  ham- 
mer in  one  hand  and  some  waste  in  the  other  hand.  The  waste  he 
had  in  his  hand  was  the  same  kind  of  waste  we  used  in  wiping  the  en- 
gine. .  .  .  When  Samon  Eseamilla  came  down  out  of  the  cab,  he 
began  wiping  the  driving  wheel  on  the  engine.^^  Washington  also  stated 
in  his  testimony:  ''We  were  all  working  on  the  same  engine  at  the 
time  the  plaintiff  was  hurt.  I  do  not  know  what  Eamon  Eseamilla 
was  doing  up  in  the  cab  of  the  engine.  It  is  possible  that  he  was  wip- 
ing the  head  of  the  engine.  .  .  .  When  Ramon  Eseamilla  came 
down  out  of  the  cab  of  the  engine,  he  had  a  hammer  in  one  hand  and 
some  waste  in  the  other,  the  waste  he  had  was  the  same  kind  of  waste 
that  we  used  in  wiping  the  engine.  When  he  came  down,  he  passed 
around  the  engine  and  used  the  waste  in  rubbing  off  some  of  the  rods 
of  the  engine.'^ 

Besides  the  testimony  of  the  said  witnesses,  there  was  that  of  several 
others,  who  testified  that  Slimmons,  Washington,  Jake  Cloyd,  Esea- 
milla and  appellant  were  all  employed  at  the  time  as  wipers  in  the 
roundhouse. 

The  testimony  establishes  that  Eseamilla  and  plaintifiF  were  fellow 
servants,  as  that  relation  is  defined  in  the  statute,  in  every  particular, 
unless  the  statements  quoted  from  the  testimony  of  Slimmons,  Wash- 
ington and  appellant,  were  sufficient  in  view  of  their  entire  testimony 
to  authorize  a  jury  to  find  that  Ramon  was  acting  in  the  capacity  of 
hostler,  and  was  in  the  act  of  moving  the  engine  out,  when  he  disturbed 
or  reversed  the  lever.  We  do  not  think  the  evidence  was  such  as  to 
make  that  an  issue.  The  testimony  in  our  judgment  admits  of  but  one 
result,  which  is  that  plaintiff,  Eseamilla,  and  the  others  were  engaged 
at  the  time  in  the  common  work  of  cleaning  this  engine  and  putting 
it  in  order  preparatory  to  use,  and  that  it  was  the  act  of  this  fellow 
servant  which  caused  plaintiffs  injury. 

The  judgment  is  therefore  affirmed. 

AffiTmed. 

Writ  of  error  refused. 


S.  T.  Bibb  v.  Missouri,  Kansas  &  Texas  Railway  Compant  of 

Texas. 

Decided  December  24,  1904. 
1.— Carriers  of  Treight— Liability  for  Ooodt  Lott  in  Trantit. 

Where  plaintiff  sued  for  a  shortage  in  the  weights  of  certain  cars  of  coal 
shipped  to  him  over  defendant's  road  as  the  terminal  carrier  it  was  error  for 
the  court  to  charge  that  if,  after  defendant  had  received  the  coal,  its  agents 
or  employes  failed  to  exercise  ordinary  care  for  its  safe  transportation  and 
delivenr  at  destination .  and  by  reason  of  such  failure  plaintiff  did  not  receive 
the  full  amount  of  coal  billed  to  him,  the  jury  should  find  for  plaintiff  the 
value  of  the  coal  lost,  but  unless  they  so  found  and  believed,  to  find  for  the 
defendant,  since  defendant  as  a  common  carrier  was  liable  for  goods  lost,  In- 
jured or  destroyed  while  in  its  care  from  any  cause  whatsoever,  other  than  the 
act  of  God  or  the  public  enemy,  the  fault  of  the  owner  or  a.  seizure  of  the 
goods  under  legal  process. 
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2.^8aine— Gonneoting  Carriex^Liability  of  DellTering  Carrier. 

A  connecting  carrier  who  has  completed  the  transportation  and  delivered 
the  goods  to  the  consignee  in  a  damaged  condition  or  deficient  in  quantity  is 
liable  for  the  damage  or  deficiency  without  proof  that  it  was  occasioned  bv 
his  fault,  unless  he  shows  that  he  received  the  goods  in  the  condition  in  which 
he  delivered  them. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
B.  P.  Milam. 

W,  R.  Sawyer,  for  appellant. — 1.  The  court  erred  in  the  charge  to 
tiie  jury  wherein  they  were  instructed  that  defendant  was  required  to 
use  only  ordinary  care  in  the  transportation  of  freight  over  its  line  and 
that  plaintiff  could  not  recover  if  defendant  showed'  that  it  used  ordi- 
nary care  in  the  handling  of  the  coal  alleged  in  plaintiff's  petition  to 
have  been  shipped  over  defendant's  line  and  lost,  the  charge  requiring 
less  degree  of  care  than  allowed  by  law. 

2.  Where  freight  is  shipped  over  three  different  lines  of  railway  and 
it  is  proven  that  a  loss  of  a  part  of  same  has  occurred,  the  court  should 
charge  that  if  the  evidence  fails  to  show  on  what  particular  line,  the 
loss,  if  any,  occurred,  then  there  exists  a  presumption  that  the  loss 
occurred  through  the  negligence  of  the  delivering  carrier.  Texas  & 
P.  Ry.  Co.  V.  Adams,  14  S.  W.  Rep.  (Texas  Sup.),  666;  Gulf,  C.  & 
S.  P.  Ry.  Co.  V.  Edloff,  34  S.  W.  Rep.  (Texas  Sup.),  416. 

T.  8,  Miller,  Spoonis  &  Thompson  and  J.  H.  Barwise,  Jr.,  for  ap- 
pellee.— There  being  no  presumption  of  law  that  a  damage  which  has 
occurred  in  a  shipment  over  several  lines,  occurred  on  the  line  of  the 
last  cai%ier,  it  would  be  directly  upon  the  weight  of  the  evidence  and 
reversible  error  to  instruct  the  jury  with  reference  to  such  presumption. 
Railway  Co.  v.  Knippa,  27  S.  W.  Rep.,  731;  Southerland  v.  Railway 
Co.,  40  S.  W.  Rep.,  196;  Heldt  v.  Webster,  60  Texas,  209;  Biering  v. 
Bank,  69  Texas,  602  (7  S.  W.  Rep.,  90) ;  Railway  Co.  v.  Robinson,  73 
Texas,  286  (11  S.  W.  Rep.,  327) ;  Stooksbury  v.  Swan,  85  Texas,  564 
(22  S.  W.  Rep.,  963). 

CONNER,  Chief  Justice. — Appellant  instituted  this  suit  in  the 
County  Court  of  Tarrant  County  against  appellee  for  the  value  of  an 
alleged  loss  of  183,495  pounds  of  coal.  It  was  alleged  in  substance 
that  during  the  years  of  1901,  1902  and  1903,  appellant  had  purchased 
at  Alderson,  Indian  Territory,  some  33  carloads  of  coal  for  transporta- 
tion to  him  at  Port  Worth,  Texas.  That  the  delivery  for  shipment  at 
the  initial  point  was  to  the  Choctaw,  Oklahoma  &  Gulf  Railway  Com- 
pany, which  in  turn  delivered  it  to  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  which  delivered  the  same  to  the  defendant  company  at 
the  state  line  of  Texas,  and  by  the  latter  company  delivered  to  appellant 
at  Port  Worth,  Texas.  That  when  so  delivered  to  appellant  the  cars 
of  coal  were  found  to  be  short  in  the  aggregate  Amount  stated,  an  ex- 
hibit attached  to  the  petition  giving  the  number  of  car  of  each  ship- 
ment, the  number  of  pounds  of  coal  short  in  each  car,  with  the  value 
of  the  same  and  the  alleged  overcharge  of  freight  thereon,  and  the  sev- 
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eral  dates  of  each  shipment.  The  appellee  answered  by  general  denial, 
and  specially  that  the  shipments  in  controversy  were  interstate  ship- 
ments; that  it  received  the  same  from  the  Missouri,  Kansas  &  Texas 
Railway  Company  as  a  connecting  carrier,  which  under  the  law  it  was 
bound  to  do,  and  that  it  was  only  liable  for  loss  occurring  through  neg- 
ligence of  its  own,  which  it  denied.  There  was  a  verdict  for  defend- 
ant, and  from  a  judgment  thereon  this  appeal  has  been  prosecuted. 

In  the  submission  of  the  issues  to  the  jury  the  court  charged,  among 
other  things,  that  "it  is  the  duty  of  the  agents  and  employes  of  every 
common  carrier  receiving  freight  for  shipment  to  exercise  ordinary  care 
for  the  safe  transportation  and  delivery  of  said  freight  at  its  destina- 
tion within  a  reasonable  length  of  time."  Ordinary  care  was  then  de- 
fined, and  the  jury  further  instructed  to  the  effect  that  if  they  should 
find  that  appellee,  "after  receiving  said  coal,  its  agents  or  employes 
failed  to  exercise  ordinary  care  for  the  safe  transportation  and  delivery 
of  said  coal  at  its  destination  within  a  reasonable  length  of  time,  and 
by  reason  of  said  failure,  if  any,  plaintiflF  did  not  receive  the  full  amount 
of  coal  which  was  billed  to  him,  you  will  find  for  plaintiff  in  such  sum 
as  you  believe  from  the  evidence  was  the  reasonable  market  value  of 
the  coal,  if  any,  which  plaintiff  failed  to  receive  on  account  of  the  al- 
leged negligence  of  the  defendant,  and  unless  you  so  find  and  believe, 
you  wUl  find  for  the  defendant." 

We  think  the  court  erred  as  assigned  in  thus  limiting  appellee's  lia- 
bility. 

The  Constitution  fixes  the  status  of  railway  companies  engaged  in 
the  transportation  of  goods,  wares  and  merchandise  as  that  of  common 
carriers,  and  our  statutes  declare  that  the  duties  and  liabilities  of  car- 
riers in  this  state  shall  be  the  same  as  are  prescribed  by  the  common 
law.  Eevised  Statutes,  article  319.  Authorities  need  not  be  cited  for 
the  proposition  that  by  the  common  law,  and  as  frequently  declared  in 
this  State,  a  common  carrier  is  liable  for  goods  injured,  lost  or  de- 
stroyed whUe  in  his  care  from  any  cause  whatever,  other  than  the  act 
of  God,  the  public  enemy  or  the  fault  of  the  owner  or  a  seizure  of  the 
goods  under  legal  process.  Appellee,  indeed,  in  effect,  concedes  the 
error  in  the  court's  charge,  but  insists,  in  substance,  that  reversible 
error  was  not  committed,  inasmuch  as  appellee  thus  pleaded  its  liabil- 
ity and  appellant  so  invited  the  submission  of  the  issue.  Upon  exam- 
ination, however,  we  do  not  think  appellant's  requested  instruction  re- 
fused by  the  court  can  be  properly  construed  as  an  invitation  to  sub- 
mit the  issue  as  was  done.  Nor  do  we  think  a  failure  to  request  a 
proper  charge  and  appellee's  adopted  method  of  limiting  its  liability 
will  relieve  the  court's  charge  of  a  radical  error  so  aflBrmatively  pre- 
sented. 

Other  errors  are  assigned,  as  for  instance,  that  the  court  erred  in 
instructing  the  jury  that  appellee  was  not  liable  for  losses  of  coal  that 
may  have  occurred  on  the  lines  of  the  Choctaw,  Oklahoma  &  Gulf 
Eailway  Company  and  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany; and  that  the  court  erred  in  refusing  to  give  appellant's  special 
charge  to  the  effect,  that  if  the  jury  believed  from  the  evidence  that 
the  coal  was  shipped  as  alleged,  and  that  part  of  it  had  been  lost  sub- 
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sequent  to  such  shipment,  and  that  the  evidence  failed  to  show  on  what 
particular  line  or  lines,  if  any,  the  loss  occurred,  that  then  the  pre- 
sumption existed  that  the  loss,  if  any,  occurred  through  appellee's  neg- 
ligence ;  but  we  have  found  no  reversible  error  in  these  particulars. 

Appellant's  petition  was  specific  in  its  averment  that  the  coal  as 
shipped  had  been  delivered  to  appellee,  and  that  the  alleged  loss  oc- 
curred while  in  appellee's  possession,  and  there  was  evidence  tending  to 
show  that  at  least  a  part  of  the  alleged  loss  probably  occurred  after  the 
delivery  of  the  coal  to  appellant.  Generally  speaking,  it  seems  to  be 
well  settled  that  a  connecting  carrier  who  has  completed  the  transporta- 
tion and  delivered-  goods  to  the  consignee  in  a  damaged  condition,  or 
deficient  in  quantity,  will  be  held  liable  in  an  action  for  the  damage  or 
deficiency  without  proof  that  it  was  occasioned  by  his  fault,  unless  he 
can  show  that  he  received  them  in  the  condition  in  which  he  has  de- 
livered them.  See  Hutchinson  on  Carriers,  sec.  761;  Ryan  &  Co.  v. 
Missouri,  K.  &  T.  Ry.  Co.,  65  Texas,  13 ;  Missouri  P.  Ry.  Co.  v.  China 
Mfg.  Co.,  79  Texas,  26 ;  Texas  &  P.  Ry.  Co.  v.  Penick  &  Ford,  decided 
by  this  court  in  an  unpublished  opinion  December  5,  1902 ;  Savannah, 
P.  &  W.  Ry.  Co.  V.  Harris,  26  Fla.,  148,  7  So.  Rep.,  544;  St.  Louis  & 
S.  W.  Ry.  Co.  V.  Birdwell  (Ark.),  82  S.  W.  Rep.,  835.  The  presump- 
tion, however,  is  one  of  fact  and  evidently  should  not  be  so  declared  in 
an  instruction  to  a  jury  in  cases  where,  as  here,  evidence  was  intro- 
duced tending  to  rebut  the  presumption.  See  Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Knippa,  27  S.  W.  Rep.,  731 ;  Southerland  v.  Texas  &  P.  Ry. 
Co.,  40  S.  W.  Rep.,  196,  and  cases  therein  cited.  Appellant  himself 
testified  to  the  effect  that  the  various  cars  involved  in  the  controversy 
were  delivered  to  him  in  Port  Worth,  and  that  he  did  not  personally 
weigh  the  coal  that  was  shipped  therein ;  that  the  coal  was  hauled  from 
the  railroad  yards  in  Fort  Worth  by  his  own  teams;  that  he  did  not 
know  how  much  coal  was  delivered  to  the  appellee,  nor  how  much  was 
put  in  the  cars  at  Alderson,  Indian  Territory;  that  he  could  not  say 
whether  the  coal  which  is  claimed  to  be  short  was  evei:  delivered  or 
not  as  he  was  not  present  to  see;  that  he  ordered  the  coal  in  one  and 
two  carload  lots,  so  that  he  could  sell  the  coal  direct  from  the  cars  and 
thereby  avoid  expense  and  labor  of  having  to  haul  the  coal  from  the 
cars  and  load  it  into  his  yards  ;*  that  at  least  one-half  of  the  coal  was 
sold  to  his  customers  and  delivered  direct  from  the  cars;  that  he  did 
not  know  how  much  coal  was  wasted  in  unloading  after  delivery  to  him 
from  the  railroad  company;  that  there  was  but  one  car  weighed  by  the 
defendant  before  delivery,  and  that  after  delivery  the  cars  were  ex- 
posed before  unloading;  that  there  were  a  dozen  or  more  men  who  un- 
loaded coal  for  him,  and  that  as  the  coal  was  taken  from  the  cars  it 
was  weighed  by  his  son  at  the  yards  and  delivered  to  customers. 

Neither  the  son  nor  unloading  employes  testified,  and  we  accord- 
ingly conclude  as  indicated  that  in  this  state  of  the  evidence,  appel- 
lant's special  charge  was  properly  refused,  and  that  all  other  assign- 
ments of  error,  save  the  third,  should  be  overruled. 

For  the  error,  however,  of  the  court  in  the  charge  hereinbefore  dis- 
cussed, the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Sun  Manufacturing  Co.  v.  Egbert  &  Guthrib, 

Decided  December  24,  1904. 

1.^-Bamage8— Breach  of  Contract— Lots  of  Profits. 

Where  plaintiff  contracted  with  defendants  to  manufacture  and  deliver 
to  them  a  certain  number  of  spring  motors  at  a  stated  price  and  failed  to  do 
so,  defendants  were  entitled  to  recover  as  damages  the  profits  on  sale  of  motors 
which  they  would  have  consummated  had  plaintiff  complied  with  the  contract, 
£hej  having  obtained  offers  and  received  orders  for  motors  which  had  to  be 
rejected  bemuse  of  plaintiff's  default. 


-Evidenoe— Objeotion. 
Where  some  part  of  the  evidence  offered  by  defendants  tended  to  show  that 
an  order  had  been  obtained  or  an  offer  made  for  one  or  more  motors  at  a  price 
which  would  have  given  them  a  profit,  an  objection  to  the  whole  evidence  was 
properly  overruled,  even  though  other  portions  of  it  were  too  indefinite. 

8.— Same— Letters— Proof  of  Signature. 

Defendants  having  offered  in  evidence  a  letter  from  one  G.  containing  an 
offer  to  purchase  motors,  it  was  not  necessary  for  them  to  prove  the  hand- 
writing of  G.  or  the  execution  of  the  letter  where  the  proof  showed  that  G. 
had  been  to  see  them  about  the  matter  and  two  or  three  more  letters  had  passed 
between  them  on  the  subject,  and  the  one  in  question  had  been  received  in  due 
course  of  mail. 

4.— Sam^Avoidable  Conteqnencet. 

The  loss  of  profits  being  the  true  measure  of  damages,  and  this  loss,  to  a 
great  extent  at  least,  having  been  already  incurred  before  plaintiff  offered 
to  furnish  the  motors  at  a  price  something  higher  than  that  stipulated  in  the 
contract,  such  offer  did  not  make  the  doctrine  of  avoidable  consequences  ap- 
plicable in  the  case. 

5.— Same— Cash  Offers  and  Contracts  for  Future  Beliyery. 

Defendants  were  as  much  entitled  to  damages  for  loss  of  profits  on  cash 
offers  for  immediate  delivery,  which  could  not  be  accepted  because  of  plaintiff's 
failure  to  furnish  the  motors,  as  on  binding  contracts  for  motors  to  be  delivered 
by  them  at  a  future  time. 

6. — Same — ^Estoppel — ^Acceptance  After  Time  Stipulated. 

The  fact  that  the  motors  for  which  the  notes  sued  on  were  ^ven  by  de- 
fendants were  received  after  the  time  stipulated  in  the  contract  for  their  delivery 
did  not  estop  defendants  from  claiming  damages  for  the  total  failure  to  deliver 
the  other  motors  contracted  for  and  to  h%  delivered  to  defendants  at  a  later 
date. 

Appeal  from  the  District  Court  of  Cooke.  Tried  below  before  Hon. 
D.  E.  Barrett. 

Stuart  &  Bell,  for  appellant. 

Culp  &  Oiddings,  for  appellees. 

STEPHENS,  Associate  Justice. — One  E.  L.  Garvey  seems  to  have 
invented  a  spring  motor,  known  as  the  Garvey  motor,  on  which  he  ob- 
tained a  patent,  and  after  assigning  his  rights  nnder  the  patent  to  the 
appellees,  Egberi;  &  Guthrie,  who  resided  at  Gainesville,  Texas,  went  to 
Greenfield^  Ohio,  seemingly  in  their  interest,  where  he  placed  an  order 
with  appellant  for  the  manufacture  for  them  of  five  hundred  Garvey 
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motors  at  $11.50  each,  to  be  shipped  as  follows:  100  on  March  1,  1900, 
160  April  1,  1900,  and  260  May  1,  1900.  The  date  of  this  contract 
was  December  27,  1899.  Three  days  later  Gaxvey  entered  into  a  writ- 
ten contract  with  appellant  on  his  own  account  in  which  he  repre- 
sented himself  to  be  the  owner  of  the  patent,  and  which  contained 
terms  much  more  favorable  to  appellant  in  the  manufacture  of  the 
motors  than  those  specified  in  the  order  placed  with  it  for  appellees. 
In  a  letter  to  Garvey  of  same  date,  addressed  to  him  at  Gainesville, 
Texas,  appellant  promised  Garvey  one  dollar  of  the  $11.50  charged 
appellees  for  the  manufacture  of  each  motor. 

Appellant  undertook  to  manufacture  the  motors  for  appellees  at  the 
price  named  and  appellees  undertook  to  sell  them  on  the  faith  of  ap- 
pellant's agreement  to  furnish  them  as  specified  in  the  order,  which 
undertaking  on  the  part  of  appellees,  appellant,  as  well  as  appellees, 
had  in  contemplation  when  it  accepted  the  order.  Appellant,  though 
repeatedly  urged  by  appellees  to  forward  the  motors  according  to  con- 
tract, never  sent  any  until  the  latter  part  of  April,  1900,  and  then  sent 
only  a  few,  much  less  than  the  number  to  be  delivered  in  March,  and 
even  these  seem  to  have  been  somewhat  defective  in  construction. 
Pinallv,  after  delapng  appellees  for  several  months  with  excuses  and 
unfulfilled  promises,  appellant,  finding  that  it  could  not  manufacture 
the  motors  at  the  price  named  in  the  order  without  a  loss,  flatly  refused 
to  manufacture  any  more  for  appellees  unless  they  would  consent  to 
add  two  dollars  to  the  price  of  each  motor.  This  appellees  declined  to 
do,  and,  when  appellant  sued  to  recover  the  balance  due  for  those  de- 
livered, pleaded  in  reconvention  for  damages  and  recovered  two  hun- 
dred and  fifty  dollars  more  than  the  amount  of  appellant's  claim,  for 
which  they  admitted  liability  in  order  to  obtain  the  opening  and  con- 
clusion. The  damages  claimed  consisted  of  profits  on  sales  of  motors 
which  appellees  would  have  consummated  if  appellant  had  furnished 
.  the  motors  according  to  contract,  they  having  obtained  from  various 
persons  orders  and  received  offers  for  motors  which  had  to  be  rejected 
in  consequence  of  appellant's  default. 

That  profits  are  recoverable  in  such  cases  seems  to  be  the  law  in  this 
State  as  well  as  in  many  others.  For  a  recent  discussion  of  the  ques- 
tion, with  an  extended  review  of  the  authorities,  see  the  opinion  of  the 
Supreme  Court  of  Tennessee  in  the  case  of  Chisholm  &  Moore  Co.  v. 
U.  S.  Canopy  Company,  77  S.  W.  Rep.,  1062. 

Various  rulings  are  complained  of  in  the  admission  of  testimony 
tending  to  show  what  profits  appellees  lost  in  consequence  of  appel- 
lant's failure  to  furnish  the  motors,  but  we  have  been  unable  to  sustain 
any  of  the  numerous  assignments  complaining  of  these  rulings.  In 
each  instance  some  portion  of  the  evidence  offered  tended  to  show  that 
an  order  had  been  obtained  or  an  offer  made  for  one  or  more  motors  at 
a  price  which  would  have  given  appellees  a  profit,  and  if  other  por- 
tions were  too  indefinite  the  objection  to  the  whole  was  properly  over- 
ruled. The  first  and  most  plausible  of  these  assignments  complains  of 
the  admission  in  evidence  of  a  letter  from  M.  C.  Gillette  to  Egbert  & 
Guthrie,  dated  March  3,  1900,  and  reading:  ^TTour  favor  to  hand  and 
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beg  to  say  that  I  will  take  an  agency.  I  have  my  money  all  tied  for  a 
while,  but  to  satisfy  you  in  the  matter,  I  have  a  block  of  lots  here  that 
I  will  secure  you  with,  also  eight  portable  founts  in  your  city  in  care  of 
Jake  Schwarz  that  cost  me  over  two  hundred  and  fifty  dollars.  I  will 
take  up  your  entire  amount  in  thirty  days  anyway  if  you  can  furnish 
the  machine  for  me.  As  soon  as  you  can  send  me  a  sample  outfit,  I  can 
close  the  deal  for  all  the  orders  I  have  taken,  on  the  condition  of  the 
machine  running  satisfactory,  so  that  I  can  forward  the  orders  to  fac- 
tory as  early  as  possible.  I  will  order  ten  or  twelve  for  Dublin  and 
possibly  the  same  for  Stephenville.^'  The  first  ground  of  objection  was 
that  the  handwriting  of  Gillette  and  the  execution  of  the  letter  had^ 
not  been  proved,  but  this  was  not  necessary,  since  Gillette  had  been  to 
see  appellees  about  the  motor  and  two  or  three  or  more  letters  had 
passed  between  them  on  that  subject  and  the  letter  in  question  was 
received  in  due  course  of  mail.  The  other  objections  are  sufficiently 
covered  by  what  we  have  already  said. 

The  first,  second  and  eighteenth  special  charges  requested  by  appel- 
lant were  properly  refused  because  the  loss  of  profits  was  the  true 
measure  of  damages  in  this  case,  and  this  loss,  to  a  great  extent  at  least, 
had  already  been  sustained  when  appellant  offered  to  furnish  the  motors 
at  an  advanced  price.  The  doctrine  of  avoidable  consequences  was  in- 
applicable to  the  facts  of  this  case. 

The  ninth  and  twelfth  special  charges  were  properly  refused  because 
the  issue  intended  to  be  submitted  by  these  charges  was  not  raised  by 
the  evidence,  as  appears  even  from  the  statement  made  in  support  of 
the  assignments. 

The  fourteenth  special  charge  was  properly  refused  because  appellees 
were  as  much  entitled  to  damages  for  the  loss  of  profits  on  cash  offers 
for  immediate  delivery  which  could  hot  be  accepted  because  of  ap- 
pellants failure  to  furnish  them  as  on  binding  contracts  for  motors  to 
be  delivered  at  a  future  time. 

The  eleventh  and  fifteenth  special  charges  were  properly  refused 
because  if  Garvey,  as  agent  for  appellees,  made  any  guaranty  to  ap- 
pellant, it  should  have  been  includcKi  in  the  contract  of  December  27, 
1899,  and  because  the  representation  referred  to  in  the  latter  charge 
was  but  a  matter  of  opinion  and  would  not  bind  appellees. 

The  contract  between  appellant  and  appellees,  although  made  by 
Garvey  as  their  agent,  was  separate  and  distinct  from  the  one  between 
appellant  and  Garvey,  which  the  manager  of  appellant  admitted  was 
subsequently  made.  The  court  therefore  did  not  err  in  the  second  and 
third  sections  of  the  charge,  nor  in  refusing  the  seventh  special  charge. 
Besides,  in  the  fifth  paragraph  of  the  court's  charge,  of  which  no  com- 
plaint is  made,  the  contract  between  Garvey  and  appellant  was  expressly 
excluded  from  the  evidence. 

Clearly,  the  fact  that  the  motors  for  which  the  notes  sued  on  were 
given  were  received  after  May  1,  1900,  did  not  estop  appellees  from 
claiming  damages  for  the  failure  to  deliver  the  rest,  and  the  court  con- 
sequently did  not  err  in  refusing  the  third  special  charge. 

The  verdict  of  the  jury  is  complained  of  in  several  assignments,  but 
while  the  evidence  is  not  altogether  satisfactory,  we  are  constrained  to 
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overrule  these  assignments.  The  record  suggests  the  idea  that  appel- 
lees undertook  to  make  a  profit  out  of  an  invention  which  perhaps 
proved  to  be  of  little  or  no  practical  value,  so  that  if  appellant  had 
fully  carried  out  its  contract  and  delivered  the  whole  five  hundred 
motors  appellees  might  have  sustained^  a  loss  rather  than  made  a  profit 
on  the  venture.  This  phase  of  the  issue,  however,  does  not  seem  to 
have  been  distinctly  and  fully  developed  in  the  trial  court  and  is  barely 
brought  to  our  attention,  if  at  all,  in  the  brief.  The  twentieth  assign- 
ment seems  broad  enough  to  cover  it,  but  the  statement  referred  to 
under  it  seems  to  touch  it  very  lightly.  On  the  other  hand,  there  was 
evidence  tending  to  prove  that  the  faidt  was  in  appellants  construc- 
tion of  the  motor,  and  that  this,  rather  than  the  quality  of  the  inven- 
tion, caused  some  of  them  to  be  rejected  as  worthless. 

Failing  to  find  any  ground  on  which  to  rest  a  reversal,  we  must 
af5rm  the  judgment 

Affirmed. 

Writ  of  error  refused. 


Webtbbn  Union  Teleqbaph  Company  v.  H.  A.  Waller. 

Decided  December  24,  1904. 

Id— Beeord  on   Appeal— Bill   of   Exceptionf-^tatement   of   Facto— Conflicts. 

Where  a  bill  of  exceptions  states  that  certain  evidence  was  admitted,  but 
the  agreed  statement  of  facts,  purporting  to  contain  all  the  material  facts 
proved,  does  not  show  such  evidence,  the  statement  of  facts  will  control  the  bill. 

2.— Telegraph   Company— nondelivery  of  Xeaiage— Xvidence. 

In  an  action  for  damages  resulting  from  the  nondelivery  of  a  telegram 
evidence  was  admissible  to  show  that  a  physician  in  the  town  knew  where  the 
addressee  was  stopping  and  would  have  informed  the  messenger  boy  if  inquiiy 
had  been  made  of  him. 

8.— Same— Charge— Xeamre  of  Bamaget. 

In  such  an  action  a  charge  that  if  the  jury  found  for  the  plaintiff  under 
the  foregoing  charge,  then  in  estimating  his  damage  they  should  take  into 
consideration  the  mental  suffering  undergone  by  him,  if  any,  by  reason  of  his 
not  being  present  during  the  last  hours  of  his  mother's  life,  was  not  objection- 
able as  himishing  no  guide  to  the  jury  for  ascertaining  the  damage  or  amount 
to  be  awarded  to  plaintiff,  such  charge  not  bein^  affirmatively  erroneous,  and 
there  being  no  request  for  a  more  specific  instruction. 


in  ''Care  Some  Hotel''— Billgenoe. 

The  fact  that  a  message  was  addressed  to  plaintiff  at  a  named  town,  "Care 
some  hotel,"  did  not  of  itself  authorize  the  telegraph  company  to  stop  its 
search  after  a  visit  to  the  hotels,  unless  in  so  doing  it  acted  as  a  reasonably 
prudent  person  would  have  done  under  the  circumstances. 

5.— Charge— Weight  of  ETidenoe. 

A  charge  is  properly  refused  where  it  singles  out  certain  testimony  which 
of  itself  would  not  constitute  a  defense  to  the  action,  and  seeks  to  instruct  the 
jury  with  reference  to  the  effect  to  be  given  it. 

0.— Assignment  of  Error. 

Where  assignments  of  error  relating  to  different  rulings  and  subjects  are 
grouped  in  violation  of  the  rules  and  are  not  followed  separately  by  appropriate 
propositions  and  statements,  they  will  not  be  considered. 
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7.*Same— Svldence  Sxplainlng  Absence  of  Witnest. 

Where  a  witness  for  the  defendant  (its  messenger  boy)  who  had  testified 
at  a  former  trial  was  absent  at  the  second  trial,  and  plaintiff's  counsel  had 
drawn  out  that  fact  in  cross-examination,  it  was  error  for  the  court  to  refuse 
to  permit  defendant  to  show  by  the  testimony  of  its  attorney  that  he  had  made 
efforts  to  secure  the  attendance  of  the  witness,  and  had  ascertained  that  he  had 
left  the  state  and  gone  to  Mexico. 

Appeal  from  the  District  Court  of  Wichita.  Tried  below  before 
Hon.  A.  H.  Carrigan. 

Montgomery  &  Hughes,  for  appellee. 

SPEER,  Associate  Justice. — A  sufficient  statement  of  this  case 
will  be  found  in  the  opinion  rendered  upon  a  former  appeal^  reported 
in  72  Southwestern  Reporter,  page  264.  Most  of  the  questions  presented 
for  determination  were  decided  adversely  to  appellant  upon  that  ap- 
peal, and  need  not  be  specifically  noticed  at  this  time. 

The  first  assignment  of  error,  complaining  of  the  action  of  the  court 
in  admitting  the  testimony  of  appellee  that  after  the  message  was  de- 
livered to  him,  'Tie  was  then  in  a  very  great  state  of  anxiety  to  be  with 
his  mother,  and  that  he  wished  very  much  to  get  there  at  the  earliest 
moment  he  could,"  while  supported  by  the  bill  of  exceptions  approved 
by  the  trial  judge,  is  not  supported  by  the  statement  of  facts,  which  pur- 
ports to  contain  all  of  the  material  facts  proved,  and  which  is  agreed 
to  by  counsel  for  both  parties.  In  such  case  the  statement  should  con- 
trol the  bill. 

The  testimony  of  appellee,  "That  on  Friday  before  the  24th  day  of 
March,  1901,  while  he  was  in  Duncan,  I.  T.,  he  had  a  conversation 
with  Dr.  A.  A.  Robertson,  a  dentist  of  Duncan,  I.  T.,  in  which  conver- 
sation he  inquired  of  Dr.  Robertson  as  to  where  would  be  a  good  board- 
ing place,  as  he,  the  plaintiff,  and  his  family,  preferred  not  to  stay  at 
the  Swan  Hotel,  on  account  of  the  expense  incident  thereto,  and  that  he 
desired  to  get  another  boarding  house;  whereupon  Dr.  Robertson  told 
him  about  the  boarding  house  of  Mrs.  Savage,  and  recommended  to 
him  that  he  go  there  to  board,  and  pointed  out  to  him  the  location  of 
said  boarding  house,  as  it  was  in  view  of  the  office  of  Dr.  Robertson, 
and  the  plaintiff  thereupon  stated  to  Dr.  Robertson  that  he  would 
move  from  the  Swan  Hotel  over  to  the  Savage  boarding  house,'*  was 
admissible  for  the  purpose  of  showing  that  appellant,  by  inquiring  of 
Dr.  A.  A.  Robertson,  to  whom  its  messenger  was  directed  to  go,  would 
have  ascertained  the  whereabouts  of  appellee  in  time  to  have  enabled 
him  to  catch  an  earlier  train  to  Jacksboro.  Dr.  Robertson  testified 
that  he  would  have  rendered  such  assistance  as  he  could  if  the  mes- 
senger boy  had  applied  to  him.  The  quoted  testimony  certainly  tends 
to  show  that  he  would  have  been  able  to  send  the  messenger  boy  directly 
to  the  appellee's  boarding  house. 

Appellant's  special  charge  number  2,  if  supported  by  the  evidence, 
was  argumentative,  and  objectionable,  in  that  it  singled  out  certain 
testimony  iirhich  of  itself  would  not  constitute  a  defense  to  the  action. 
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and  sought  to  instruct  the  jury  with  respect  to  the  effect  to  be  given 
to  it 

The  fourth,  fifth,  sixth  and  seventh  assignments  are  not  considered, 
because  relating,  as  they  do,  to  different  rulings  and  subjects,  they 
are  grouped  in  violation  of  the  rules  governing  assignments,  and  are 
not  followed  separately  by  appropriate  propositions  and  statements. 
Neal  V.  Galveston,  H.  &  S.  A.  Ry.  Co.,  11  Texas  Ct.  Rep.,  395;  Peck 
V.  Peck,  11  Texas  Ct.  Rep.,  426. 

The  eighth,  ninth  and  tenth  assignments  should  probably  be  not  con- 
sidered for  the  same  reason.  But  looking  into  them  we  fail  to  find 
error,  inasmuch  as  the  trial  court  several  times  made  it  clear  in  his 
charge  to  the  jury  that  the  appellant  must  have  been  guilty  of  negli- 
gence in  the  matter  of  delivering  the  message  to  appellee;  and  the  fre- 
quent use  of  the  word  "promptljr*^  in  that  connection  was  hardly  mis- 
leading under  the  circumstances.  We  think  it  was  appellants  duty  to 
exercise  ordinary  care  to  promptly  deliver  the  message  to  appellee. 

The  greatest  difficulty  we  have  "had  arises  out  of  the  fourth  paragraph 
of  the  Courtis  charge,  wherein  the  jury  were  instructed  as  follows :  "If 
you  find  a  verdict  for  the  plaintiff  under  the  foregoing  charge,  then 
in  estimating  the  damage  of  plaintiff,  if  any,  you  will  take  into  con- 
sideration the  mental  suffering  undergone  by  plaintiff,  if  any,  by  reason 
of  his  not  being  present  during  the  last  hours  of  his  mother's  life.'^^ 

It  is  objected  to  this  charge  that  it  furnishes  no  guide  to  the  jury 
for  ascertaining  the  damage  or  amount  to  be  awarded  to  the  appellee. 
But  it  can  hardly  be  said  that  the  charge  furnishes  no  guide  for  esti- 
mating the  damages.  It  correctly  directs  the  jury  to  take  into  consid- 
eration the  mental  suffering  undergone  by  appellee  by  reason  of  his 
not  being  present  during  the  last  hours  of  his  mother's  life.  This 
was  not  affirmatively  erroneous,  and  if  the  charge  was  deficient  or  not 
sufficiently  full  the  appellant  should  have  requested  a  more  specific  in- 
struction. Moreover,  we  think  the  charge  is  aided  by  the  eighth  special 
charge  of  appellant  which  the  court  gave,  to  the  effect  that  the  burden 
of  proof  was  upon  appellee  to  show  that  he  had  suffered  injury  and  the 
amount  thereof. 

We  think  the  evidence  supports  the  verdict  and  the  judgment.  The 
fact  that  appellee  was  addressed  "Care  some  Hotel,  Duncan,  I.  T.," 
did  not  authorize  the  appellant  to  stop  its  search  after  a  visit  to  the 
hotels,  unless  in  doing  so  it  acted  aa  a  reasonably  prudent  person  would 
have  done  under  the  circumstances.  In  other  words,  the  measure  of 
appellant's  duty  to  appellee  was  to  exercise  ordinary  care  to  deliver 
to  him  the  message  in  controversy,  whether  he  was  to  be  found  at  a 
hotel  or  not.  We  are  not  to  be  understood  as  holding  that  the  question 
of  diligence  was  in  no  way  affected  by  the  manner  of  the  address.  On 
the  contrary,  it  was  a  proper  circumstance  to  be  considered  in  that  con- 
nection. The  address,  we  think,  simply  amounted  to  information  to 
appellant  that  appellee  was  a  transient  person  and  would  most  likely 
be  found  at  some  hotel,  but  it  could  hardly  be  held  that  appellant  had 
necessarily  discharged  its  full  duty  when  it  inquired  at  the  various 
hotels  for  him. 

The  judgment  is  affirmed. 
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ON  MOTION  FOR  REHEARING. 

The  thirteenth  assignment  of  error,  which  we  now  sustain,  was  not 
contained  in  the  appellant's  original  brief  filed  herein,  but  was  pre- 
sented in  a  supplemental  brief  filed  at  the  same  time,  and  was  for  this 
reason  overlooked  by  us  upon  the  original  submission  of  this  case.  The 
assignment  is  based  upon  the  action  of  the  court  in  not  admitting  in 
evidence  the  testimony  of  appellant's  attorney,  J.  H.  Barwise,  Jr.,  who 
according  to  the  bill  of  exceptions  "sought  to  testify  that  theretofore, 
after  the  setting  of  the  case  for  a  day  certain,  he  had  in  accordance 
with  the  rules  and  customs  of  the  defendant,  sent  a  telegram  to  the 
superintendent  of  the  defendant  at  St.  Louis,  Missouri,  requesting  the 
attendance  on  the  trial  of  this  case  as  a  witness  for  the  defendant,  of 
said  W.  M.  Dickinson,  and  in  this  connection,  exhibited  to  the  court 
the  original  message  which  he  had  delivered  to  said  superintendent  in 
which  he  requested  the  said  Dickinson  to  be  sent  as  such  witness  to  be 
present  on  the  trial  of  this  case  as  a  witness  in  behalf  of  the  defendant, 
which  telegram  is  as  follows :  'Wichita  Palls,  Texas,  12-31-1903.  G.  J. 
Prankel,  Supt.,  St.  Louis,  Mo.  Please  have  Manager  H.  T.  Montgom- 
ery, of  Duncan,  I.  T.,  report  to  us  on  January  6,  1904,  as  witness  in 
the  case  of  Waller  v.  Western  Union  Tel.  Co.  Also  have  W.  M.  Dick- 
inson, who  was  messenger  boy  at  Duncan,  report  to  us  on  same  day  as 
witness  same  case.  We  believe  that  Dickinson  is  now  with  the  I.  &  G. 
N.  Railway  Co.  Montgomery,  of  Duncan,  can  advise  you  where  to 
find  Dickinson.  Huif,  Barwise  &  Huff;'  and  said  Barwise  further  of- 
fered to  testify  that  he  had  received  advice  from  said  superintendent 
that  said  witness  was  no  longer  in  the  service  of  this  defendant,  and 
that  he,  the  said  superintendent,  was  unable  to  locate  the  said  witness, 
and  had  found,  upon  investigation,  that  he  had  left  the  State  of  Texas 
some  months  previous,  going  to  old  Mexico." 

The  court  sustained  an  objection  to  this  testimony,  that  it  was  ir- 
relevant, immaterial,  hearsay  and  not  the  best  evidence.  The  appellee 
had  proved  upon  the  cross-examination  of  appellant's  witness,  Mont- 
gomery, that  Dickinson,  who  was  the  messenger  boy  of  the  appellant  at 
Duncan  at  the  time  of  the  receipt  of  the  message  in  question,  was  not 
in  attendance  upon  court  at  this  trial,  although  he  had  testified  in  per- 
son on  the  trial  at  a  former  term.  From  this  circumstance  the  jury 
might  properly  have  inferred  that  the  witness  was  absent  through  the 
procurement  of  appellant,  and  that  his  testimony,  if  present  at  the 
trial,  would  have  been  against  it.  This  being  true,  we  tiiink  appellant 
should  have  been  allowed  to  prove  that  it  had  made  an  effort  to  secure 
his  attendance  upon  the  trial.  It  would  tend  to  rebut  the  inference 
arising  from  the  absence  of  an  important  witness  shown  to  have  been 
in  the  emplojrment  of  the  telegraph  company.  It  was  both  relevant  and 
material.  And  certainly  the  testimony  of  Mr.  Barwise  showing  the 
effort  upon  his  part  to  obtain  the  attendance  of  the  witness,  was  not  in 
any  sense  hearsay.  Nor  are  we  prepared  to  hold  that  the  answers  of 
the  superintendent  with  reference  to  the  witness*  whereabouts,  were 
hearsay.  Wiley  v.  Shivel,  11  Texas  Ct.  Rep.,  792.  But  however  this 
may  be,  the  objection  being  to  the  whole,  when  at  least  a  part  of  the 
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testimony  was  admissible,   should  have  been  overruled.     Jamison  v. 
Dooley,  11  Texas  Ct.  Rep.,  177. 

We  see  no  reason  for  changing  our  views  upon  any  of  the  questions 
discussed  in  the  original  opinion,  but  for  the  error  in  excluding  the 
testimony  above  referred  to  the  motion  for  rehearing  is  granted,  and 
the  judgment  reversed  and  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


S.  P.  Bone  v.  A.  B.  Cowan. 

Decided  December  24,  1904. 

1.^8tatvte  of  VraudB— State  School  Land  Purchase. 

.  A  party  has  the  right  to  purchase  additional  school  lands  from  the  State 
where  he  has  an  equitable  title  to  his  home  tract,  by  verbal  purchase  from 
another,  sudi  as  entitles  him  to  specific  performance  of  such  contract. 

S.— Same— Possession  and  Improvements. 

Where  D.'s  home  was  on  land  he  had  purchased  from  another  by  verbal 
contract  only,  for  an  agreed  price,  and  he  had  taken  possession  of  the  land, 
placed  some  improvements  thereon,  found  by  the  jury  to  be  permanent  and 
valuable,  and  had'  kept  interest  paid  up  on  the  agreed  price,  his  titles  to  the 
land  was  such  -as  gave  him  and  his  successors  in  title  the  right  to  purchase 
additional  school  lands  from  the  State. 

8. — Same — ^Deed  to  Snb-Vendee. 

D.  having  sold  to  B.,  the  fact  that  the  original  vendor  then  made  deed 
direct  to  B.,  who  thereupon  paid  to  such  original  vendor  the  price  B.  had  agreed 
to  pay,  did  not  alter  the  case. 

Appeal  from  the  District  Court  of  Erath.  Tried  below  before  Hon. 
W.  J.  Oxford. 

Wm.  Pannill  and  (7.  Nugent,  for  appellant. 

Eli  Oxford  and  J.  B.  Keith,  for  appellee. 

CONNER,  Chief  Justice. — The  appellant  instituted  this  suit  in 
trespass  to  try  title  against  appellee  in  the  District  Court  of  Erath 
County  for  the  west  one-fourth  of  the  J.  L.  Loflin  survey  of  land.  The 
appellee  pleaded  not  guilty,  and  this  appeal  has  been  prosecuted  from  a 
verdict  and  judgment  in  his  favor.  The  land  in  controversy  is  state 
school  land,  and  the  appellant  claimed  the  same  by  reason  of  an  appli- 
cation and  affidavit  to  purchase  the  same  as  additional  to  his  home 
tract  made  and  filed  on  April  30,  1902.  His  application  was  rejected 
however,  on  the  ground  of  a  prior  award  to  N.  Dingier,  appellee's  ven- 
dor. The  proof  shows  that  the  Commissioner  of  the  General  Land 
Office  had  awarded  the  land  upon  an  application  of  N.  Dingier  made 
January.  12,  1900.  There  is  no  question  made  of  the  regularity  of  the 
various  applications  and  obligations  of  the  opposing  parties  in  this  suit, 
or  indeed  of  any  other  question  save  that  appellant  insists  that  N. 
Dingier  at  the  time  of  his  application  and  award  was  not  the  owner  of 
his  base  or  home  tract  of  land,  the  home  tracts  of  both  parties  being  con- 
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y  ^^'^^ '      :f3>^  evidence  relating  to  the  issue 
^     fjv^^te  tr^jsi  is  substantially  as  follows : 
The  ^f  .^'h/ ^^ ^/fi^'" f^lla^y  in  1894  made  a  verbal  sale  to 

contain  ^.  ^  ^^     -  ^^  ^(^S/  survey  for  $500,  and  delivered  pos- 

senter"  f;^/<j^.r/  ':"n/^^ifl^ier  was  to  pay  the  $500  when  he  "got 

reas'  ;'  /:  'J/V^///>(i'^^Vriti"&  ^^^  made-at  the  time,  and  Neeley 

ass*  P^'^'f^^L^^  'fer  the  payment  of  the  $600.     Dingier,  how- 

^^'  '^^'n^'^^iheTeor^  ^^°°^  ^^^^  ^°*^^  ^*^®^  ^^  ®^^^  ^^®  ^*°^'  *^.® 

^  ^1^ apf.jjjjter^  rpjjere  were  some  twenty  acres  of  the  land  in  culti- 

er^:  ^ter  ^^^!^ieT  «^^^  ^^  ^^^^  ^^*^  possession,  rebuilt  the  entire 

^^^n^^  ^hfpi»^>  P"^  ^P  ^  ^^^  ^^^  '^^^^^  ^^^'  ^^*  P^^  ^P  ^  ^^^^^ 
"^^^ aro^^ffjjj  out  a  well  on  the  place,  the  improvements  being  es- 

h^use.  ^^^j)jngleT  of  the  value  of  $35  or  $40.    He  also  put  in  culti- 
tlffj^^^  ^^e  t^^  ^^  ^  ^^  "^^^®  ^^^®®  ^^  ''^^^^  ^^®  value  of  so  doing  does 
ratjoii  ^^  Dingier  paid  interest  on  the  purchase  money  he  had  agreed 
Dot^pP^j^g  the  time  of  his  occupancy  save  that  during  the  years 
to  P^y  ^j  1900,  he  paid  to  Neeley  rent  in  lieu  of  the  interest,  he  testi- 
^r^^tbat  he  was  unable  to  pay  the  interest  in  1899,  a  short  crop  year, 
^y^^%si  he  paid  rent  for  the  year  1900,  to  use  his  own  language ;  *^e- 
^use  I  h*^  P^^^  ^^  ^^^  °^®^  ^®°^  on  ^  short  crop  year,  and  I  thought 
it  was  nothing  but  fair  that  he  should  have  the  rent  on  a  good  crop 
year.*'    On  the  15th  of  March,  1901,  Dingier  and  wife  conveyed  the 
land  in  controversy  to  appellee.    At  a  date  not  shown  in  the  record,  but 
presumptively  after  the  sale  to  appellee,  Dingier,  as  he  testifies,  sold 
five  acres  of  his  home  tract  to  appellant,  S.  P.  Bone,  for  $100,  and  the 
remainder  of  it  to  J.  K.  Gammons  for  $450.     It  appears  that  Neeley 
recognized  these  sales,  at  least  he  made  deeds  to  both  appellant  and 
Gammons.    Part  of  the  purchase  money  that  Gammons  was  to  give  was 
evidenced  by  vendor^s  lien  notes  made  payable  to  Neeley,  but  Dingier 
kept  the  $50  that  was  in  excess  of  the  $500  he  had  agreed  to  pay  his 
father-in-law.     Neeley,  it  appears,  paid  the  taxes  for  the  years  that 
Dingier  paid  rent,  and  rendered  the  land  for  taxes  as  his  own  for  the 
year  1900,  but  of  these  circumstances  reasonable  explanation  was  made. 
It  is  undisputed  that  Dingier  remained  in  possession,  used,  occupied  and 
claimed  the  60  acres  purchased  from  Neeley  until  and  after  the  appli- 
cation to  purchase  and  the  award  to  him  of  the  land  in  controversy. 

It  is  undoubtedly  true  that  in  order  to  constitute  Dingier  a  qualified 
purchaser  it  was  necessary  under  our  statute  (Sayles'  Civ.  Stat.,  art. 
4218fff )  that  he  should  have  been  the  owner  of  his  home  or  base  sur- 
vey. The  statute,  however,  does  not  declare  that  such  an  applicant 
must  have  vested  in  him  an  indefeasible  legal  title.  If  Dingier  had 
equitable  title,  or  such  right  as  would  have  entitled  him  to  specific 
performance  of  the  verbal  contract  between  himself  and  Neeley,  we 
think  it  clear  that  he  would  be  an  "ovmer'*  within  the  purview  of  the 
statute  cited.  Smith  v.  Rothe,  55  S.  W.  Rep.,  764.  Upon  such  right 
under  our  statute  he  could  maintain  or  defend  a  suit  in  trespass  to  try 
title;  so  that,  it  seems  to  us,  the  vital  question  in  this  case  is,  whether 
the  circumstances  show  that  Dingier  would  have  the  right  to  enforce 
performance  of  the  verbal  contract.  Ordinarily,  in  order  to  avoid  the 
operation  of  the  statute  of  frauds,  requiring  sales  of  lands  to  be  evi- 
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denced  by  an  instminent  in  writings  it  is  necessary  for  the  purchaser 
to  show  the  payment  of  the  purchase  money,  in  cases  where  purchase 
money  is  to  be  paid;  that  possession  was  delivered  and  that  permanent 
and  valuable  improvements  were  made  upon  the  faith  of  the  verbal 
contract;  and  where  the  improvement  placed  upon  the  land  by  the 
purchaser  is  of  inconsiderable  or  of  no  value,  relief  will  be  denied. 
Bradley  v.  Owsley,  74  Texas,  69 ;  Ann  Berta  Lodge  No.  42,  I.  0.  0.  F. 
y.  Leverton,  42  Texas,  18;  Eason  v.  Eason,  61  Texas,  225.  But  the 
jury  in  this  case  by  their  verdict,  which  has  been  approved  by  the  trial 
Court,  has  in  effect  declared  that  the  improvements  placed  by  Dingier 
upon  his  home  tract  were  ^'permanent  and  valuable,*'  the  issue  having 
been  distinctly  so  submitted  to  the  jury,  and  we  feel  unable  to  say  that 
the  evidence  is  insuflScient  to  support  the  verdict. 

The  general  principle  upon  which  courts  of  equiiy  proceed  in  de- 
creeing specific  performance  of  a  parol  sale  of  land  is. to  grant  such  de- 
cree where  the  circumstances  are  such  as  not  to  do  so  would  operate  as 
a  fraud  upon  the  purchaser.  In  speaking  of  cases  of  this  kind,  it  is  said 
in  the  case  of  Wooldridge  v.  Hancock,  70  Texas,  22 :  **That  every  case 
of  this  class  must  stand  on  the  special  facts,  and  where  it  would  be  in- 
equitable and  fraudulent  as  against  a  person  in  possession,  and  espe- 
cially where  he  can  not  be  restored  to  his  former  condition,  the  vendor 
or  donor  will  not  be  permitted  to  repudiate  the  contract*'  See,  also, 
Baker's  Executors  v.  De  Preese,  2  Texas  Civ.  App.,  527. 

In  the  case  before  us  it  appears  that  the  vendor  Neeley  at  all  times 
recognized  at  least  the  moral  obligation  resting  upon  him  by  reason  of 
his  contract,  and  the  facts  that  Dingier  went  into  possession,  claimed 
the  land  as  his  own,  paid  interest  upon  the  purchase  money  and  made 
improvements  not  shown  to  be  nonbeneficial  or  of  inconsiderable  value, 
when  the  small  value  of  the  land  is  considered,  and  upon  the  faith  of 
his  ownership  applied  for  and  assumed  the  obligations  of  the  purchase 
of  the  land  in  controversy,  seem  to  preclude  Dingler's  restoration  to  his 
former  condition  without  injury.  The  fact  that  Neeley  made  deed 
direct  to  Bone  and  Gammons,  and  the  fact  that  such  purchasers  made 
payment  to  the  extent  of  $500  to  Neeley  rather  than  to  Dingier,  seem 
immaterial.  The  effect  is  precisely  the  same  as  if  the  conveyances  had 
been  made  to  Dingier  and  then  by  Dingier  to  his  vendees,  and  Dingier 
in  payment  of  his  obligation  to  Neeley  had  paid  Neeley  the  $500  he 
had  agreed  to  pay.  Ordinarily  a  stranger  to  the  contract  has  no  right 
to  complain  if  the  vendor  in  a  parol  sale  of  lands  sees  proper  to  fulfill 
,  a  moral  obligation  to  complete  the  contract.  See  Brown  on  Statute 
of  Frauds,  section  128 ;  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Settegast,  79  Texas, 
256.  And  the  condition  of  Dingler's  title  is  a  condition  of  which  ap- 
pellant has  no  right  to  complain,  except  insofar  as  it  was  his  right  to 
show  that  the  award  to  Dingier  was  unauthorized  because  Dingier  was 
not  the  owner  of  adjoining  land. 

As  a  whole  -we  conclude  that  the  judgment  should  be  in  all  things 
afSrmed,  other  assignments  being  deemed  immaterial. 

Judgment  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Lawbence  Bell  v.  L.  P.  Pox. 

Decided  December  24,  1904. 

Opening  and  Conolntlon-^dmisslon— Attaohment. 

Where  plaintiff  sued  on  an  account,  with  an  ancillary  attachment,  and 
defendant  admitted  plaintiff's  cause  of  action,  it  was  error  for  the  court  to 
refuse  defendant  the  right  to  open  and  conclude  unless  he  also  admitted  the 
truth  of  the  grounds  alleged  in  the  affidavit  for  the  attachment. 

Appeal  from  the  County  Court  of  Denton.  Tried  below  before  Hon. 
J.  D.  Ferguson. 

J.  T.  BoUorff  and  S,  M.  Bradley,  for  appellant. 

Mounts  &  Hopkins  and  Joe  S.  Gambill,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  was  indebted  to  ap- 
pellee for  threshing  his  wheat  and  oats^  and  this  suit  was  brought  to 
recover  the  amount  due,  appellee  at  the  same  time  suing  out  an  attach- 
ment and  causing  it  to  be  levied  on  the  wheat.  Appellant  pleaded  in 
reconvention,  claiming  damages  on  account  of  the  careless  and  un- 
skillful threshing  of  his  crop  which,  as  alleged,  resulted  in  the  loss  of 
considerable  grain.  He  further  claimed  damages  for  the  wrongful  suing 
out  of  the  attachment,  and  because  it  had  been  levied  on  exempt  prop- 
erty. Appellant  admitted  appellee's  right  to  recover  the  amount  sued 
for,  as  provided  in  rule  31,  but  the  court  denied  him  the  right  to  open 
and  conclude  in  adducing  the  evidence  and  in  the  argument,  holding 
that  he  was  also  required  to  admit  the  truth  of  the  grounds  alleged  in 
the  affidavit  for  attachment. 

To  this  ruling  the  first  error  is  assigned  and  must  be  sustained. 
Parks  V.  Young,  75  Texas,  278.  The  attachment  was  a  part  of  the  ac- 
tion, but  was  no  part  of  the  cause  of  action,  and  appellant  could  only 
put  the  truth  of  the  affidavit  in  issue  by  a  plea  in  reconvention  for 
damages.  Therefore,  appellee  needed  no  admission  from  appellant  so 
far  as  the  attachment  feature  of  his  suit  was  concerned. 

The  court  erred  in  refusing  the  charge  quoted  in  the  fifth  assignment. 

The  court  also  erred  in  giving  the  charge  quoted  in  the  fourth  as- 
signment instead  of  following  the  language  of  the  statute  exempting 
provisions  and  forage  on  hand  for  home  consumption. 

For  these  errors  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial. 

Reversed  and  remanded. 
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St.  Louis  &  San  Pranoisoo  Railroad  Company  v.  Arnbtt. 

Decided  December  24,  1904. 

Fellow  Berranto— Bule  in  Indian  Territory— Common  Law. 

Plaintiff  was  an  assistant  hostler,  engaged  at  work  at  a  point  in  the 
Indian  Territory  in  cleaning  out  engines  placed  on  a  switch  track  for  that 
purpose,  and  was  injured  through  the  negligence  of  R.,  his  foreman,  who  was 
at  the  time  of  such  injury  acting  as  engineer  in  moving  the  engine  on  the 
switch  track  for  the  purpose  of  being  cleaned.  By  act  of  congress  (Acts  1st. 
Sess.  51st.  Gong.,  p.  94,  sec.  31),  certain  chapters  of  Mansfield's  Digest  of  the 
statutes  of  Arkansas,  adopting  the  common  law  in  that  State,  were  put  in 
force  in  the  Indian  Territory,  and  under  the  decisions  of  the  Supreme  Court  of 
Arkansas  construing  the  common  law,  the  question  of  fellow  servants  is  de- 
termined exclusively  by  the  character  of  the  act  entrusted  to  the  person,  rather 
than  the  rank  of  the  employe.  Held,  that  such  adoption  of  the  common  law  for 
the  Indian  Territory  carried  with  it  the  construction  so  given  thereto  by  the 
Arkansas  courts,  and  plaintiff  was  not  entitled  to  recover,  as  his  injury  re- 
sulted from  the  act  of  a  fellow  servant. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
J.  M.  Pearson. 

L.  F.  Parker  and  Head  &  Dillard,  for  appellant. 

J.  T.  Suggs  and  Randell  &  Wood,  for  appellee. — Our  state  courts  hold 
that  where  the  injury  occurred  outside  of  the  State  of  Texas,  the  law 
of  the  State  where  it  occurred  would  be  pleaded  and  proven  in  so  far 
as  it  governs  the  rights  of  the  parties,  but  that  said  laws  must  be  con- 
strued as  interpreted  by  the  highest  courts  of  our  own  State.  The  com- 
mon law  having  been  diown  to  obtain  in  the  Indian  Territory  as  to  the 
doctrine  of  fellow-servants,  it  devolved  on  our  own  courts  to  apply  that 
law  to  the  facts  in  accordance  with  the  interpretation  given  by  the 
Texas  courts.  Railway  v.  Thompson,  33  S.  W.  Bep.,  723;  Kailway  v. 
Cox.,  145  U.  S.,  593;  Evey  v.  Railway,  38  L.  R.  A.,  393. 

BOOKHOUT,  Associate  Justice.— On  the  10th  day  of  June,  1903, 
this  suit  was  instituted  by  appellee,  as  plaintiff,  to  recover  of  appellant, 
as  defendant,  $50,000  damages  for  personal  injuries  sustained  by  him 
while  in  appellant's  employ  A  trial  before  a  jury  on  October  20,  1903, 
resulted  in  a  verdict  and  judgment  in  favor  of  appellee  for  $21,500,  to 
reverse  which  this  appeal  is  prosecuted. 

Conclusions  of  Fact — Appellee,  J.  L.  Amett,  on  December  30, 
1902,  was  in  the  employ  of  the  St.  Louis  &  San  Francisco  Railroad 
Company  at  Sapulpa,  Indian  Territory,  in  the  capacity  of  hostler's 
helper.  His  duties  were  to  assist  the  hostlers  to  put  the  engines  in  the 
roundhouse,  take  them  out  and  get  them  ready  to  go  out  on  the  road, 
put  coal  and  water  in  them  and  clean  out  the  ash  pan.  The  company 
had  provided  a  pit  over  which  to  clean  the  ash  pans  of  engines,  and  at 
which  pit  two  engines  could  be  cleaned  at  a  time,  but  the  number  of 
engines  coming  in  and  going  out  of  Sapulpa  was  so. great  that  there 
was  not  sufficient  room  over  the  pit  to  clean  the  engines,  and  as  a  re- 
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suit  it  was  the  custom  to  clean  them  on  the  track  upon  which  appellee 
was  injured,  which  track  was  not  provided  with  a  pit.  Upon  this  track 
as  many  as  ten  or  twelve  engines  were  cleaned  each  day;  and  as  many 
as  twenly  engines  were  cleaned  each  day  at  Sapulpa. 

On  December  30,  1902,  the  appellee  and  E.  E.  Conway,  hostler,  were 
instructed  by  appellee's  master  mechanic,  T.  S.  Reilly,  to  prepare  en- 
gine No.  809  to  go  out.  They  put  water  and  coal  in  the  engine  and 
ran  it  upon  the  north  coal  chutes  track,  which  is  the  first  track  north 
of  the  coal  chutes  and  leads  to  the  roundhouse.  The  engine  was 
brought  to  a  stop  and,  as  was  customary,  the  wheels  were  blocked.  On 
this  track  appellee  cleaned  the  ash  pans  of  five  or  six  engines  each  day. 
Just  north  of  the  north  coal  chutes  track  was  the  storage  track,  which 
was  occupied  by  engines  821,  811  and  337,  in  the  order  named.  These 
tracks  ran  east  and  west,  and  all  the  engines  named  were  headed  east. 
Appellee  got  down  under  the  engine  to  rake  the  ashes  out  of  the  ash 
pan.  It  usually  took  fifteen  or  twenty  minutes  to  clean  out  the  ashes. 
While  he  was  so  at  work  T.  S.  Eeilly  got  upon  engine  811  and  ran  it  up 
east  against  337  and  pushed  337  out  upon  the  main  line  so  that  it 
could  be  put  in  on  the  south  coal  chute  track.  The  storage  track  and 
north  coal  chute  track  are  connected  with  the  main  track  switch.  When 
Reilly  started  east  the  switch  was  set  for  the  north  coal  chutes  track, 
and  he  told  T.  C.  Ford,  a  laborer  in  appellant's  employ,  to  set  the 
switch  for  the  storage  track  so  Reilly  could  get  out 

After  Reilly  passed  out  Ford  reset  the  switch  for  the  north  coal  chutes 
track.  It  should  have  been  set  for  the  storage  track.  Then  engine 
811  came  back  against  809,  under  which  appellee  was  at  work,  striking 
it  and  moving  it  backward  about  8  feet  and  seriously  and  permanently 
injuring  appellee.  Appellee  was  not  informed  that  his  engine  was 
about  to  be  struck  in  time  to  get  out  from  under^  it.  Reilly  knew  that 
appellee  was  under  engine  809  and  testified  that  after  he  ascertained 
his  engine  811  was  going  upon  the  coal  chutes  track  he  reversed  his 
engine  and  gave  it  steam  and  made  all  possible  efforts  to  stop  it.  It 
was  running  about  4  miles  per  hour  when  it  struck  809.  The  appel- 
lant had  no  rule  in  reference  to  placing  signals  on,  or  with  reference 
to  engines  situated  as  was  the  one  under  which  appellee  was  working. 
It  was  a  disputed  issue  as  to  whether  the  company  had  adopted  rules 
that  before  an  engine  hostler  or  his  helper  should  go  under  an  engine 
to  clean  the  ash  pan,  or  for  any  other  purpose,  they  should  see  that 
the  engine  throttle  was  securely  closed,  cylinder  cocks  open,  and  that 
the  wheels  were  blocked  and  that  one  of  their  number  should  keep  a 
constant  lookout  in  order  to  signal  any  train  or  engine  approaching, 
to  warn  them  in  time  to  permit  the  person  to  get  from  under  the  en- 
gine. T.  S.  Reilly  was  appellants  master  mechanic  at  the  time,  with 
power  to  employ  and  discharge  its  employes,  including  appellee,  and 
exercised  general  control  over  the  men,  engines  and  premises  of  de- 
fendant company  at  Sapulpa,  Indian  Territoi^. 

As  a  result  of  his  injuries,  appellee  sustained  damage  in  the  amount 
of  the  verdict,  and  if  the  appellant  is  liable  under  the  facts  the  verdict 
is  not  excessive.  The  common  law  is  in  force  in  the  Indian  Territory. 
Under  the  common  law  as  existing  in  the  Indian  Territory,  the  ques- 


IQOi.]  St.  L.  &  S.  P.  E.  R.  Co.  v.  Abnett.  525 

tion  of  fellow  servant  is  determined  exclusively  by  the  character  of  act 
entrusted  to  the  person,  rather  than  the  rank  of  the  employe.  Under 
the  common  law  as  construed  in  the  Indian  Territory,  the  act  of  T.  S. 
Reilly  in  running  engine  811  against  the  one  imder  which  appellee  was 
at  work  was  the  act  of  a  fellow  servant. 

Appellee  had  only  been  engaged  in  this  character  of  work  seventeen 
days  and  was  inexperienced. 

Conclusions  of  Law. — ^Under  our  view  of  the  case  it  becomes  un- 
necessary to  discuss  in  detail  the  many  assignments  of  error  presented 
in  appellant^s  brief.  We  are  of  the  opinion  the  facts  show  the  injury 
was  the  proximate  result  of  the  negligence  of  T.  C.  Ford  in  setting  the 
switch  for  the  north  coal  chute  track  after  Eeilly  had  passed  over  it, 
and  of  Reilly  in  running  engine  811  against  the  one  under  which  ap- 
pellee was  at  work.  It  is  conceded  that  Ford  was  at  the  time  a  fellow 
servant  of  appellee.  It  is  insisted,  however,  that  Reilly  was  a  vice- 
principal  of  appellant,  although  at  the  time  he  was  performing  the 
duties  of  a  subordinate  in  operating  the  engine  that  caused  appellee's 
injuries.  The  ruling  of  our  courts,  prior  to  the  adoption  of  the  fellow 
servant  statute,  in  construing  the  common  law,  was  that  an  employe 
who  has  charge  of  a  special  department  of  a  compan/s  business,  is  a 
vice  principal  of  the  company,  and  not  the  fellow  servant  of  those  under 
his  control.  Sweeney  v.  Railway  Co.,  84  Texas,  436;  Missouri  P.  Ry. 
Co.  V.  WiUiams,  75  Texas,  7;  Texas  &  P.  Ry.  Co.  v.  Reed,  32  S.  W. 
Rep.,  118;  see  also  Railway  v.  Ross,  112  TJ.  S.,  377;  Railway  v.  Baugh, 
149  TJ.  S.,  368;  Railway  v.  Camp,  65  Fed.  Rep.,  959. 

Such,  however,  is  not  the  construction  placed  on  the  common  law  by 
the  Supreme  Court  of  the  State  of  Arkansas.  The  uncontradicted  evi- 
dence shows  that  in  that  State,  prior  to  May  20,  1890,  the  question  of 
fellow  servant  is  determined  exclusively  by  the  character  of  the  act 
entrusted  to  the  person,  rather  than  the  rank  of  the  employe.  Reilly, 
in  operating  the  engine  that  caused  appellee's  injuries,  was  performing 
the  duty  of  a  subordinate,  and  under  the  decisions  of  Arkansas  prior 
to  the  adoption  of  its  fellow  servant  statute,  was  a  fellow  servant  of 
the  appellee.  Railway  v.  Torrey,  copied  in  record;  Railway  v.  Brown, 
54  S.  W.  Rep.,  865;  Railway  v.  Johnson,  54  Fed.  Rep.,  476.  By  an 
Act  of  Congress  of  May  2,  1890,  certain  chapters  of  Mansfield's  Digest 
of  the  Statutes  of  Arkansas,  adopting  the  common  law  in  that  State, 
were  put  in  force  in  the  Indian  Territory.  Acts,  1st  sess.  51st  Cong., 
p.  94,  sec.  31;  Overton  v.  McCabe  &  Steen,  3  Texas  Law  Jour.,  689, 
79  S.  W.  Rep.,  862;  Belt  v.  Railway,  4  Texas  Civ.  App.,  231.  Such 
putting  in  force  in  the  Indian  Territory  of  the  common  law  as  then 
existing  in  Arkansas,  carried  with  it  the  construction  theretofore  placed 
thereon  by  the  courts  of  that  State.  Railway  v.  Johnson,  supra ;  Railway 
V.  Brown,  supra;  Endlich  on  Int.  Stat,  sec.  371. 

It  follows  that  Reilly,  in  operating  engine  811  and  in  running  the 
same  against  809  under  which  appellee  was  at  work,  was  under  the  laws 
in  force  in  the  Indian  Territory,  a  fellow  servant  of  appellee.  The  in- 
juries to  appellee  having  been  proximately  caused  by  the  negligence  of 
his  fellow  servants^  we  conclude  that  tlie  court  should  have  given  the 
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special  charge  requested  by  appellant,  instructing  a  verdict  for  defend- 
ant. The  refusal  of  this  charge  is  made  the  ground  of  the  fourteenth 
assignment  of  error,  which  assignment  is  sustained. 

The  cause  seems  to  have  been  fully  developed,  and  under  this  hold- 
ing it  is  unnecessary  to  remand  the  case.  We  conclude  the  judgment 
should  be  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 


opinions  on  motions  for  rehearing  and  to  correct  conclusions 

OF  FACT. 

1.  Complaint  is  made  of  our  finding  that  **after  Eeilly  passed  out 
(of  the  switch)  Ford  reset  the  switch  for  the  coal  chutes  track.  It 
should  have  been  set  for  the  storage  track.^'  The  particular  finding 
complained  of  is  that,  **it  should  have  been  set  for  the  storage  track." 
There  is  no  direct  evidence  to  support  this  finding,  but  we  are  of  the  opin- 
ion that  it  is  a  proper  deduction  to  be  drawn  from  the  testimony  of 
Reilly,  that,  "when  I  started  out  of  the  storage  track  on  engine  811, 
the  switch  was  set  for  the  coal  chute  track,  and  I  asked  Ford  to  set  it 
for  ftie  storage  track,  so  that  I  could  get  out,  and  an  investigation  after 
the  accident  disclosed  that  after  I  passed  over  the  switch  he  reset  it 
for  the  coal  chute  track.  Ford  threw  the  switch,  and  he  is  and  was  an 
employe  of  the  company.  I  had  just  passed  out  of  the  switch;  left  a 
man  there,  and  did  not  suspect  that  he  would  change  the  switch,  as  he 
could  see  what  I  had  brought  the  engine  up  there  for." 

But  should  we  be  raist^en  in  our  conclusion  that  Ford  should  have 
set  the  switch  for  the  storage  track,  instead  of  the  coal  chutes  track, 
and  if  Ford  was  free  from  negligence  proximately  causing  appellee's 
injuries,  the  result  must  be  the  same. 

Having  held  that  Reilly,  under  the  facts,  was  a  fellow  servant  of  ap- 
pellee and  that  his  negligence  proximately  caused  appellee's  injuries, 
appellee  was  not  entitled  to  recover. 

2.  The  appellee  also  complains  of  the  finding  that,  ^Tteilly  knew 
that  appellee  was  under  engine  809."  Beilly  had  ordered  the  appellee 
and  the  hostler  to  prepare  engine  809  to  go  out  on  its  run.  In  testi- 
fying as  to  the  position  of  engine  809  at  the  time  he  got  on  engine 
811  to  push  engine  337  out  on  the  main  line  he  siaid,  "engine  809  was 
standing  on  the  coal  chutes  track  being  made  ready  by  the  engine  host- 
lers to  go  out  on  its  run."  •  He  knew  that  in  preparing  the  engine  to 
go  out  it  was  necessary  for  one  man  to  get  under  the  engine  and  hoe 
the  ash  pan.  If  he  did  not  know  that  appellee  was  under  the  engine 
he  did  know  that  appellee  and  the  hostler  were  preparing  engine  809 
to  go  out  on  its  run,  and  were  likely  to  be  in  a  place  of  danger,  which 
made  it  necessary  for  him  to  avoid  striking  it  with  engine  811. 

The  appellee's  motion  for  rehearing  is  overruled.  The  motion  to 
correct  conclusions  of  fact,  except  wherein  the  conclusions  are  modi- 
fied by  the  above  findings,  is  overruled. 

Delivered  January  21,  1905. 

Writ  of  error  refused. 
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WiNFiELD  Scott  v.  American  National  Bank  ex  al. 

Decided  December  24,  1904. 

l.^Bes  AdJndloata^Hote— Lease— Fraud. 

Defendant  sued  S.  for  fraud  in  the  execution  of  a  lease  to  him  by  S.,  and 
sought  to  recover  the  money  he  had  paid  in  cash  for  the  lease  and  to  cancel  a 
note  given  as  part  of  the  consideration,  but  the  judgment  on  these  issues  was 
in  favor  of  S.  Afterwards  a  bank  sued  defendant  on  the  note  and  he  made 
S.  a  party  and  set  up  against  the  note  the  same  fraud  and  facts  as  to  the 
lease  alleged  in  the  former  suit.  Held,  that  the  former  ju^dgment  was  a  bar 
to  such  defense. 

8.— Same— Pleadlng^-^greed  Statement. 

Where  an  agreed  statement  of  facts  on  which  the  former  case  was  tried 
showed  that  issue  as  to  the  right  of  the  plaintiff  therein  (defendant  here)  to 
recover  the  amount  of  the  note  was  raised,  it  was  immaterial,  as  to  the  plea 
of  res  adjudicata  in  this  suit,  that  such  agreed  statement  of  the  facts  may 
have  had  the  effect  of  eliminating  the  pleadings  from  that  case. 

8.— 4tome— Parties— Hote  Indorsed. 

It  was  also  immaterial  that  the  bank  was  not  a  party  to  the  former  suit, 
since,  if  it  had  failed  to  recover  in  this  suit,  it  would  have  been  entitled  to 
recover  over  against  S.  as  indorser,  and  S.  having  been  brought  in  by  de- 
fendant, had  the  right  to  interpose  the  former  Judgment  in  hb  own  defense. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
T.  P.  Nash. 

Morse  &  Allen,  Capps  &  Canty  and  Matlock,  Miller  &  Dycus,  for 
appellant. — 1.  When  a  cause  is  submitted  to  a  court  on  an  agreed  state- 
ment of  facts,  in  accordance  with  the  provisions  of  article  1293,  Revised 
Statutes  of  Texas,  1895,  such  agreed  statement  of  facts  takes  the  place  of 
pleadings  and  evidence,  and  all  the  former  pleadings,  and  the  issues 
made  by  such  pleading,  become  immaterial.  Rev.  Stat.  1896,  art.  1293 ; 
Thaison  v.  Sanchez,  35  S.  W.  Rep.,  478;  Scott  v.  Slaughter,  77  S.  W. 
Rep.,  949. 

2.  A  judgment  is  not  res  adjudicata  as  to  an  issue  not  made  or  ad- 
judicated in  the  case.  Seligson  v.  Collins,  64  Texas,  315;  Willis  v. 
Matthews,  46  Texas,  483;  Evans  v.  Borchard,  28  S.  W.  Rep.,  248; 
Linberg  v.  Finks,  25  S.  W.  Rep.,  791;  Teal  v.  Terrell,  48  Texas,  507; 
James  v.  James,  81  Texas,  380 ;  Reast  v.  Donald,  84  Texas,  649 ;  Pish- 
away  V.  Runnells,  71  Texas,  353;  Oldham  v.  Mclver,  49  Texas,  572; 
Groesbeck  v.  Crow,  40  S.  W.  Rep.,  1029 ;  Converse  v.  Davis,  39  S.  W. 
Rep.,  277;  Cannon  v.  McDaniels,  46  Texas,  315;  McAlpin  v.  Burnett, 
19  Texas,  500;  Ball  v.  Hill,  48  Texas,  634;  Waldrom  v.  Zacharie,  54 
Texas,  504 ;  Kempner  v.  Comer,  71  Texas,  201 ;  Union  Cent.  Life  Ins. 
Co.  V.  Schidler,  130  Ind.,  214,  29  N.  E.  1071;  Bowen  v.  Mandeville, 
95  N.  Y.,  237,  Book  19  L.  Ed.,  859;  Freeman  on  Judgm.,  sec.  259; 
Stowell  V.  Chamberlain,  60  N.  Y.,  272;  Bell  v.  Merrifield,  109  K 
Y.,  202,  16  N.  E.,  55;  Oilman  v.  Williams,  38  N.  E.,  976;  Donnell 
V.  Thompson,  10  Me.,  170,  25  Am.  Dec.,  216;  Faires  v.  McClellan, 
24  S.  W.  Rep.,  365;  Aiken  v.  Peck,  22  Vt.,  255;  Smith  v.  Auld,  1 
Pac    Rep.,    631;    Foster    v.    Busteed,    100    Mass.,    409;    Walden 
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V.  Bodley,  14  Pet,  156-165;  Hughes  v.  U.  S.,  4  Wall,  237;  Smith 
V.  McNeal,  109  U.  S.,  429. 

3.  For  a  judgment  to  create  an  estoppel,  it  is  essential  that  its 
operation  be  mutual,  because  judgments  bind  only  parties  thereto  and 
their  privies.  Appellee  American  National  Bank,  not  having  been 
made  a  party  to  the  suit  of  Winfield  Scott  v.  C.  C.  Slaughter,  No. 
22,079,  in  the  Forty-fourth  Judicial  District  of  Texas,  is  not  estopped 
by  the  judgment  therein,  and  can  not  invoke  the  said  judgment  against 
appellant  herein.  Southern  Pine  Lumber  Co.  v.  Rogers,  64  S.  W. 
Rep.,  794;  2  Black  on  Judgm.,  sees.  548-600. 

0.  0.  Wright  and  K.  R.  Craig,  for  appellees.— 1.  The  appellant,  as 
plaintiff  in  the  suit  of  Scott  v.  Slaughter,  having  in  that  case  volun- 
tarily entered  into  an  agreement  as  to  the  facts  constituting  his  cause 
of  action  against  Slaughter,  upon  which  agreed  statement  of  facts  he 
went  to  trial,  and  upon  which  agreed  statement  of  facts  said  cause  was 
finally  determined,  will  be  conclusively  held  to  have  stated  all  the  facts, 
known  to  him  at  that  time,  which  went  to  make  up  his  cause  of  ac- 
tion, or  right  to  recover  against  Slaughter.  And  he  is  estopped  from 
asserting  that  he  designedly  suppressed,  or  left  out,  known  facts  for 
the  purpose  of  making  up  another  cause  of  action  in  the  event  he 
should  lose  on  such  partial  statement  of  the  facts.  Ward  v.  Green, 
88  Texas,  182,  and  authorities  cited;  Followed  in  Cameron  v.  Henton, 
92  Texas,  501;  Hamilton  v.  Ward,  4  Texas,  478;  State  v.  Rio  Grande 
Ry.  Co.,  41  Texas,  219-20;  Rio  Grande  Ry.  Co.  v.  Ortiz,  75  Texas, 
606;  Bishop  on  Contracts,  sec.  868;  6  Am.  and  E.  Ency.  L.  (1  ed.), 
247,  248,  249,  250. 

2.  The  notice  of  defense  which  appellant  charges  against  the  bank 
was  that  the  note  was  without  consideration,  setting  out  the  trans- 
action for  which  it  was  given.  It  was  then  permissible  for  the  bank 
on  the  trial  of  the  case  to  show  that  said  defense  had  been  litigated 
between  Scott,  the  maker,  and  Slaughter,  the  payee  and  endorser  of 
said  note,  and  that  in  such  litigation  it  had  been  adjudicated  that  said 
note  was  supported  by  a  good  and  valid  consideration.  Spencer  v. 
Dearth,  43  Vt.,  112,  in  note  21  Am.  &  Eng.  Ency.  L.  (1  ed.),  p.  175; 
Hopkins  v.  Halliburton,  25  S.  W.  Rep.,  1008. 

RAINEY,  Chief  Justice. — ^The  appellee,  American  National  Bank, 
brought  this  suit  against  Winfield  Scott  to  recover  on  a  negotiable  note 
for  $5,000,  executed  by  said  Scott  to  C.  C.  Slaughter,  and  endorsed 
by  said  Slaughter  to  the  said  bank.  Scott  made  Slaughter  a  party, 
and  pleaded  a  failure  of  consideration,  setting  up  the  facts  attending 
the  giving  of  said  note;  also  pleaded  false  representations  made  by 
Slaughter  in  the  transaction,  and  asked  judgment  against  Slaughter 
for  the  amount  of  the  note,  together  with  the  amount  of  other  notes 
and  cash  payments  made  at  the  time  said  note  was  given.  The  bank 
plead  innocent  purchaser  for  value,  and  both  the  bank  and  Slaughter 
pleaded  a  former  judgment  as  res  adjudicata  in  bar  of  Scott's  recovery. 

On  May  20,  1904,  a  trial  resulted  in  a  judgment  in  favor  of  the 
bank  for  the  amount  of  the  note,  and  that  Scott  take  nothing  aa 
against  Slaughter.    Scott  prosecutes  this  appeal. 
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The  'plea  of  res  adjudicata  was  sustained  by  the  judgment  of  the 
lower  court,  and  if  this  was  correct  all  other  assignments  of  error  pre- 
sented by  appellant  become  immaterial.  Omitting  the  allegations  of 
Scott's  answer  as  to  the  notice  of  the  bank  of  his  defenses  to  the  note 
at  the  time  it  was  transferred  by  Slaughter,  Scott,  in  substance,  plead- 
ed that  Slaughter  claimed  to  own  certain  lease  contracts  with  the  State 
of  Texas,  which  Slaughter  fraudulently  and  falsely  represented  were 
valid  and  subsisting  and  which  would  continue  in  force,  if  the  annual 
rentals  were  paid  until  March  1,  1910.  There  were  allegations  as  to 
Slaughter  representing  he  owned  certain  fencing  around  said  land,  etc., 
which  representations  were  false.  That  influenced  by  said  representa- 
tions he  purchased  said  lease  from  said  Slaughter  in  consideration  of 
$25,000,  he  paying  to  said  Slaughter  $5,000  in  cash  and  executing  his 
four  promissory  notes  for  $5,000  each  and  delivering  same  to  said 
Slaughter.  That  he  had  paid  three  of  said  notes,  and  the  one  in  suit 
was  the  only  one  outstanding.  That  at  the  time  of  the  transfer  of 
said  leases  to  him  he  was  not  advised  that  leases  were  void  and  of  no 
force,  nor  as  to  the  facts  of  said  improvements.  That  after  the  trans- 
fer and  after  paying  said  three  notes,  the  Supreme  Court  in  Ketner  v. 
Rogan,  95  Texas,  559,  held  leases  of  this  character  absolutely  void. 
That  Scott  believed  said  leases  were  valid,  and  that  the  acceptance  of 
said  lease  was  either  the  result  of  a  mutual  mistake  upon  the  part  of 
Slaughter  and  appellant,  or  the  result  of  a  mistake  on  the  part  of 
appellant,  caused  by  the  fraud  of  Slaughter. 

It  was  further  alleged  that  when  the  case  of  Ketner  v.  Rogan,  95 
Texas,  559,  was  decided  by  the  Supreme  Court,  all  of  the  rentals  which 
had  become  due  on  the  ten  year  lease  mentioned  had  been  paid  up^to 
March  1,  1903,  and  the  money  which  had  been  paid  for  the  unex- 
pired period  of  the  year  beginning  March  1,  1902,  was  in  obedience  to 
the  instruction  from  the  Commissioner  of  the  General  Land  Office,  by 
the  Treasurer  of  Texas,  applied  to  the  payment  of  the  rentals  which 
were  due  upon  the  various  constituent  leases  which  affect  the  leases 
covered  by  said  ten  year  lease,  and  that  thereby  said  constituent  leases 
were  kept  in  good  standing.  Thereafter  Slaughter,  intending  by 
means  of  his  employes  to  keep  said  lands  and  continue  to  appropriate 
the  benefits  of  them,  procured  his  son  and  agent,  E.  Dick  Slaughter, 
to  claim  the  money  which  had  been  paid  upon  said  void  lease,  instead 
of  having  same  applied  to  the  constituent  leases  which  went  into  it, 
and  withdrew  the  money  from  the  General  Land  Office  and  thereby 
caused  a  forfeiture  of  all  of  said  constituent  leases,  all  of  which  were 
in  the  name  of  C.  C.  Slaughter  upon  the  books  of  the  Commissioner 
of  the  General  Land  Ofiice  of  the  State  of  Texas,  because  the  Com- 
missioner had  refused  to  recognize  the  transfer  of  a  part  of  said  lease 
to  appellant,  and  said  Slaughter  had  been  paying  the  whole  of  the 
rentals  to  the  State,  and  appellant  had  been  furnishing  to  him  enough 
money  to  pay  the  rentals  on  the  part  transferred  by  Slaughter  to  him. 
And  then  the  appellant  charged  that  when  said  constituent  leases  were 
forfeited  for  the  nonpayment  of  rent,  caused  by  the  act  of  Slaughter, 
all  of  said  lands  were  filed  upon  and  appropriated  by  various  persons 
Vol.  XXXVII.  Civil— 34. 
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claiming  to  be  actual  settlers,  and  the  appellant  was  deprived  of  the 
use  and  benefit  thereof,  and  in  apt  words  charged  the  amount  of  his 
damages.    There  was  a  prayer  for  $50,000  damages  against  Slaughter. 

The  record  shows  that  prior  to  instituting  this  suit  Winfield  Scott, 
appellant  herein,  brought  suit  against  appellee,  C:  C.  Slaughter,  the 
number  of  said  suit  being  22,079.  In  said  suit  Scott  practically  made 
the  same  allegations  as  to  fraud  practiced  by  Slaughter  in  representing 
the  validity  of  the  lease  contracts  and  as  to  improvements  on  the 
land,  and  his,  Scott^s,  want  of  knowledge  as  to  the  invalidity  of  said 
leases  and  the  want  of  ownership  of  Slaughter  in  said  improvements. 
Also  the  transaction  relating  to  the  transfer  of  said  leases  by  Slaughter 
to  him,  and  alleged  the  withdrawal  of  the  money  paid  on  leases  from  the 
Commissioner  of  the  General  Land  Office.  Prayer  was  for  judgment 
cancelling  the  unpaid  $5,000  note  sued  upon  by  the  bank  herein,  and,  in 
the  event  it  had  been  transferred  to  an  innocent  purchaser,  that  he  have 
judgment  for  the  amount  thereof.  Also  judgment  for  all  monies  paid 
to  Slaughter,  aggregating  $22,000,  with  interest ;  for  judgment  for  $2,- 
000,  wrongfully  withdrawn  from  the  state  treasury  as  alleged ;  for  judg- 
ment for  $20,000  for  the  wrongs  and  torts  and  injuries  pleaded,  and  for 
relief,  both  general  and  special,  to  which  he  may  be  entitled. 

Said  cause  No.  22079  was  submitted  to  the  District  Court  on  an  agreed 
statement  of  facts,  in  which  the  transaction  of  the  transfer  of  the  leases 
was  agreed  upon,  and  that  Slaughter  had  withdrawn  certain  money 
from  the  General  Land  Office.  Also  that  plaintiff  and  defendant  at  the 
time  of  transfer  supposed  the  leases  were  valid. 

On  the  trial  of  the  cause  judgment  was  rendered  for  Slaughter,  ex- 
cept as  to  the  money  withdrawn  from  the  General  Land  Office,  and  as 
to  that,  Scott  recovered  judgment  for  $1,378.71  against  Slaughter.  An 
appeal  was  taken  by  Scott  to  this  court  and  the  judgment  affirmed  April 
16,  1904  (4  Texas  Law  Jour.,  499),  and  said  amount  was  paid  by 
Slaughter.  The  judgment  in  the  case  at  bar  was  rendered  May  20, 
1904.  At  the  time  of  the  rendition  of  said  judgment  the  cause  No. 
22079  had,  as  far  as  the  record  in  this  case  shows,  been  finally  disposed 
of. 

We  think  there  can  be  no  serious  controversy  about  the  pleadings  in 
both  suits  by  Scott  being  practically  the  same.  But  it  is  contended  by 
appellant  that  by  reason  of  the  agreed  statement  of  facts  upon  which" 
cause  No.  22079  was  tried,  the  pleadings  therein  were  eliminated,  and 
thereby  the  issue  of  fraud  was  eliminated,  and  the  court  erred  in  ad- 
mitting said  pleadings  in  evidence. 

If  it  be  conceded  that  this  contention  of  appellant  is  correct  and  that 
the  pleading  can  not  be  considered,  which  we  are  not  prepared  to  do, 
the  error  was  harmless.  We  think,  under  the  agreed  statement  of  facts 
in  said  case,  the  issue  whether  or  not  Scott  was  entitled  to  recover  of 
Slaughter  the  money  he  had  paid  for  the  lease,  as  well  as  the  amount 
of  the  unpaid  note,  was  raised.  Also  the  issue  as  to  right  of  recovery  as 
to  the  amount  Slaughter  had  withdrawn  from  the  General  Land  Office. 
Scott  did  recover  in  the  District  Court  the  amount  of  money  withdrawn 
from  the  General  Land  Office.  In  fact  Slaughter  made  a  tender  of  it 
in  court,  and  the  only  issue  remaining  for  which  an  appeal  would  lie 
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was  on  the  proposition  that  Scott  was  entitled  to  a  verdict  for  the 
amount  of  the  consideration  given  for  a  transfer  of  the  leases. 

Scott  having  brought  suit  to  recover  from  Slaughter  on  the  identical 
transaction  which  is  alleged  in  this  suit^  and  judgment  rendered  against 
him,  he  is  not  entitled  to  another  action  in  order  to  obtain  relief  from 
paying  the  note.  The  judgment  in  suit  22079  established  the  absolute 
validity  of  the  note  and  was  a  complete  bar  to  any  action  against  Slaugh- 
ter for  damages. 

It  is  also  insisted  that  the  bank  not  having  been  a  party  to  suit  No. 
22079,  the  plea  of  res  adjudicata  has  Ho  application.  Had  the  bank 
failed  to  recover  against  Scott,  Slaughter  would  have  been  responsible 
to  the  bank  for  the  amount  of  the  note.  Slaughter  having  been  a  party 
to  this  suit  and  having  defeated  Scott's  defense  against  the  note  by  in- 
terposing the  judgment  in  bar,  it  inured  to  the  bank's  benefit  by  remov- 
ing all  obstacles  to  a  recovery. 

Believing  the  judgment  was  a  complete  bar  to  appellant's  defense,  it 
is  unnecessary  to  discuss  other  points  raised  and  the  judgment  is 
affirmed. 

Affirmed, 

Writ  of  error  refused. 


Chicago,  Rock  Island  &  Pacific  By.  Co.  et  al  v.  Bessie  Cain. 

Decided  December  31,  1004. 

1.^-Cliarge— Assuming  Vaot. 

A  chaige  is  not  on  the  weight  of  evidence  as  assuming  a  fact  where  it 
leaves  to  the  jury  to  determine  whether  or  not  the  fact  existed. 

S.— 4tom6— Beqnest  Heoessary. 

Where  a  charge  given  is  not  affirmatively  erroneous,  but  merely  deficient 
in  some  particular;  a  special  charge  should  be  requested  covering  the  deficiency, 
or  the  error  will  not  be  ground  for  reversal. 

8.— Belease  of  Bamaget— Fraud— Evldenoe  Raising  Issue. 

In  an  action  for  personal  injury  and  loss  of  baggage  evidence  considered 
and  held  sufficient  to  raise  the  issue  of  fraud  on  the  part  of  the  railroad 
company's  claim  agent  in  procuring  from  plaintiff  a  release  of  damages  by 
representing  that  the  paper  he  induced  her  to  sign  was  merely  a  receipt  for 
money  he  was  giving  her  as  an  act  of  charity. 

4.— Assignment  of  Error. 

Where  two  assignments  of  error  are  submitted  as  one,  followed  by  the 
single  proposition  that,  "The  requested  charges  presented  the  law  of  the  case 
and  should  have  been  given,"  and  the  two  assignments  raise  distinct  errors 
relating  to  different  rulings  and  different  subjects,  such  assignments  are  not 
entitled  to  consideration. 

5. — Aet  of  Ood— Bain  Storm— Washout  of  Track. 

A  fall  of  rain  producing  a  volume  of  water  so  great  that  it  could  not 
reasonably  have  been  anticipated  and  provided  against  by  very  skillful  and 
competent  railroad  builders,  taking  into  consideration  the  lay  of  the  land  there, 
will  be  deemed  an  act  of  God  such  as  will  render  a  failure  to  have  sufficient 
openings  and  sluiceways  for  such  a  volume  of  water  not  negligence  on  tlie  part 
01  the  railway  company. 
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B.-^ame— Cononrring  Negligence. 

Where  the  railway  company  was  guilty  of  negligence  in  running  its  train 
while  an  unprecedent  rain  storm  was  raging  and  at  too  high  a  rate  of  speed, 
and  .this  negligence  concurred  with  the  rain  storm  in  bringing  about  a  wreck 
of  the  train,  the  company  is  liable,  notwithstanding  the  injury  is  due  in  part 
to  such  act  of  God. 

7.— Railroad— Negligence— Hotioe  of  Banger- ETidenoe. 

It  was  competent  for  a  passenger  on  a  train  that  was  wrecked  in  a  rain 
storm  to  testify  that  shortly  prior  to  the  wreck  hcL^  heard  a  railway  employe 
say  to  the  engineer  of  such  train,  "You  had  better  not  pull  out,  as  I  believe  you 
will  go  into  the  river;"  and  it  was  immaterial  that  the  wreck  did  not  occur 
at  the  exact  spot  thus  indicated. 

8.— Same— Opinion— Expert  ETidence. 

Testimony  by  a  railroad  roadmaster  that  "the  running  of  passenger  trains 
over  a  track  submerged  with  water  is  done  with  no  danger  if  the  train  is 
running  slowly,  and  especially  is  this  true  if  a  freight  train  has  just  been  run 
over  the  track  and  made  the  crossing  safely,"  was  not  admissible,  since  this 
was  the  opinion  and  conclusion  of  the  witness  on  a  matter  not  the  subject  of 
expert  testimony  under  the  circumstances  shown.  * 

9. — ^Release  of  BamagCB — ^Vraud  in  Procurement. 

Evidence  considered  and  held  sufficient  to  sustain  a  finding  that  a  railroad 
claim  agent  was  guilty  of  fraud  in  procuring  from  plaintiff  a  release  of  damages 
for  personal  injury  by  purposely  concealing  from  her  the  nature  of  the  in- 
strument she  signed  and  inducing  her  to  sign  it  by  declarations  of  sympathy 
and  solicitude  for  her. 

Appeal  from  the  District  Court  of  Montague.  Tried  below  before 
Hon.  D.  E.  Barrett. 

J.  A.  Graham,  Robt  Harrison  and  N.  H.  Lassiter,  for  appellant. — 
The  evidence  showed  that  the  appellee  had  compromised  and  settled 
all  her  claims  for  damages  and  had  given  the  appellants  a  written  release 
obtained  for  a  valuable  consideration  and  without  fraud.  Signing  it 
imder  the  circumstances  that  she  did^  she  is  presumed  to  have  acquainted 
herself  with  the  contents,  and  will  not  now  be  allowed  to  repudiate  it 
Railway  Co.  v.  Smith,  68  S.  W.  Sep.,  545 ;  Railway  Co.  v.  Fenn,  76  S. 
W.  Rep.,  597;  Railway  Co.  v.  McCarty,  60  S.  W.  Rep.,  429;  Hunt  v. 
Wallace,  49  S.  W.  Rep.,  675;  McGee  v.  Verity,  71  S.  W.  Rep.,  172; 
Railway  Co.  v.  May,  18  S.  W.  Rep.,  960 ;  Brown  v.  Wabash,  etc.,  Ry.  Co., 
18  Mo.  App.,  568 ;  Railway  Co.  v.  Weakley,  35  A.  &  E.  Ry.  Cases,  635. 

J.  A.  Templeton  and  J.  M,  Chambers,  for  appellees. — 1.  The  testi- 
mony, the  exclusion  whereof  is  complained  of  in  this. assignment,  was 
the  conclusion  and  speculative  opinion  of  the  witness  on  a  matter  not 
the  subject  of  expert  testimony  and  about  which  he  had  not  shown  him- 
self qualified  to  testify  as  an  expert.  Mayton  v.  Sonnefield,  48  S.  W. 
Rep.,  608;  Wolff  Shirt  Co.  v.  Prankenthal,  70  S.  W.  Rep.,  378;  C.  R. 
I.  &  T.  Ry.  Co.  V.  Long,  65  S.  W.  Rep.,  882;  I.  &  G.  N.  Ry.  Co.  v. 
Beardon,  71  S.  W.  Rep.,  558. 

2.  The  fact  sought  to  be  proven  by  the  proposed  evidence  was  not 
the  subject  of  expert  testimony.  Hurst  v.  Railway  Co.,  63  S.  W.  Rep., 
695;  Locke  v.  Railway  Co.,  60  S.  W.  Rep.,  314;  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Bell,  58  S.  W.  Rep.,  614. 
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3.  There  was  evidence  raising  the  issue  that  Whitcomb  concealed 
from  appellee  the  true  contents  of  the  instrument  which  she  signed,  and 
the  charges  complained  of  were  warranted  by  the  evidence.  I.  &  G.  N. 
Ry.  Co.  V.  Harris,  68  S.  W.  Rep.,  887;  Wintz  v.  Morrison,  17  Texas, 
383,  384;  I.  &  G.  N.  Ry.  Co.  v.  Shuford,  81  S.  W.  Rep.,  1194. 

4.  If  the  defendant  was  negligent  in  going  out  of  Union  City,  or 
in  operating  its  train  at  the  speed  same  was  being  operated  while  an 
unprecedented  storm  was  raging,  or  during  an  unprecedented  rainfall, 
and  if  such  negligence  concurring  with  an  act  of  God  contributed  to 
cause  the  wreck  and  the  consequent  injury  of  plaintiff,  the  defendant 
would  be  liable  for  such  injuries,  notwithstanding  such  wreck  would  not 
have  happened  but  for  such  storm  or  rainfall.  Dunsbach  v.  HoUister, 
49  Hun,  352;  Union  Pac.  Ry.  Co.  v.  McCoUum,  43  Pac,  97;  P.  &  R. 
Ry.  Co.  V.  Anderson,  39  Am.  Rep.,  778,  791 ;  St.  J.  &  G.  I.  Ry.  Co.  v. 
Hedge,  62  N.  W.  Rep.,  889,  890;  T.  &  S.  Ry.  Co.  v.  Brown,  46  S.  W. 
Rep.,  926,  929;  N.  Y.  T.  &  M.  Ry.  Co.  v.  Green,  36  S.  W.  Rep., 
814,  815;  Same  Case  (Sup.  Ct.),  38  S.  W.  Rep.,  32;  Texas  &  P.  Ry. 
Co.  V.  McClane,  62  S.  W.  Rep.,  565,  568 ;  The  Ontario,  37  Fed.  Rep., 
226;  Handley  v.  Daly  Min.  Co.,  49  Pac.  Rep.,  297,  298;  St.  L.  A.  &  T. 
Ry.  Co.  V.  McKinsey,  78  Texas,  299 ;  Eames  v.  Railway  Co.,  63  Texas, 
660;  M.  &  St.  P.  Ry.  Co.  v.  Kellogg,  94  U.  S.,  469 ;  L.  Ed.  Book,  24,  p. 
259;  Texas  &  P.  Ry.  Co.  v.  Bingham,  38  S.  W.  Rep.,  164;  Bunting  v. 
Hogsett,  23  Am.  St.,  193,  195;  Pa.  Ry.  Co.  v.  Hammill,  29  Atl.  Rep., 
163,  154;  Union  P.  Ry.  Co.  v.  Callahan,  56  Fed.,  991,  993,  994. 

SPEER  Associate  Justice. — This  is  an  action  by  appellee  against 
appellants  to  recover  damages  for  injuries  sustained  in  a  wreck  near 
Union  City,  Oklahoma.  The  petition  alleged  negligence  on  the  ground 
that  appellants  had  failed  to  provide  a  safe  passageway  for  water  through 
an  embankment  running  across  a  draw  at  the  point  of  the  wreck,  so  that 
water  accumulated  at  that  place  and  flooded  the  track  and  washed  it 
out;  also  that  the  appellants  were  negligent  in  operating  the  train 
through  the  storm  that  was  prevailing  at  the  time  of  the  wreck.  The 
principal  defenses  were  that  the  wreck  was  occasioned  by  an  unprece- 
dented flood  amounting  to  an  act  of  God,  and  voluntary  settlement  and 
release  by  appellee  of  her  cause  of  action  for  the  sum  of  $35.  Appellee 
replied  that  there  was  no  consideration  for  such  release,  in  that  the 
$35  was  given  to  her  by  the  agent  of  appellants'  as  an  act  of  charity, 
and  further  that  he  was  guilty  of  fraud  in  obtaining  the  release  from 
her.  The  trial  resulted  in  a  verdict  in  favor  of  appellee  for  the  sura  of 
$4,000. 

Since  the  greater  number  of  the  assignments  of  error  are  predicated 
upon  the  charge,  those  portions  complained  of  are  here  set  out:  "2. 
One  of  the  defendant's  rules  introduced  in  evidence  provided  as  follows : 
^In  case  of  extraordinary  storms  or  high  water  trains  must  be  brought 
to  a  stop  and  a  man  sent  to  examine  bridges,  trestles,  culverts  and  other 
places  liable  to  damage  before  passing  over.  Conductors  and  enginemen 
must  make  careful  inquiries  at  all  stopping  places,  and  if  necessary  make 
extra  stops  to  ascertain  the  extent  and  severity  of  the  storm,  protecting 
themselves  as  provided  by  the  rules  and  taking  no  risk.    When  in  doubt 
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as  to  safety  they  will  place  their  trains  upon  the  siding  and  remain  there 
until  certain  that  it  is  safe  to  proceed.'  Now,  you  are  instructed  that 
the  law  does  not  say  whether  a  violation  of  this  rule  would  constitute 
negligence  or  not.  But  whether  a  violation  of  the  same  would  constitute 
negligence  or  not  is  a  question  of  fact  to  be  determined  by  the  jury 
from  all  the  facts  and  circumstances  in  evidence,  under  the  instructions 
here  given  you.  And  you  are  instructed  that  if  you  find  that  the  de- 
fendants' agents  and  servants  who  were  operating  said  train,  violated 
this  rule,  and  if  you  further  find  and  believe  that  very  skillful,  prudent 
and  competent  persons,  under  similar  circumstances  and  conditions, 
would  not  have  violated  said  rule,  then  you  will  find  that  its  violation 
was  negligence  on  the  part  of  the  defendant.  But  unless  you  so  find 
that  very  skillful,  prudent  and  competent  persons  under  similar  cir- 
cumstances and  conditions  would  not  have  violated  said  rule,  you  can 
not  find  the  defendant  guilty  of  negligence  on  account  of  the  violation 
of  said  rule." 

"9.  The  defendant  has  pleaded  that,  through  its  claim  agent,  H.  J. 
Whitcomb,  it  has  made  a  settlement  with  the  plaintiff  for  all  injuries 
she  may  have  received  and  personal  property  she  may  have  lost  by  rea- 
son of  said  wreck,  and  in  regard  to  this  you  are  instructed  that  if  you 
find  from  the  evidence  that  said  Whitcomb  delivered  to  plaintiff  the 
check  for  $35  offered  in  evidence,  intending  it  as  a  payment  for  any 
claim  the  plaintiff  might  have  against  the  defendant  for  whatever  injury 
she  may  have  received  in  said  wreck  and  for  whatever  personal  property 
she  may  have  lost  thereby,  and  if  the  plaintiff  accepted  said  check  and 
executed  the  release  offered  in  evidence  knowing  that  said  Whitcomb  in- 
tended it  as  payment  for  such  injuries  and  personal  property,  then  the 
plaintiff  is  bound  thereby,  and  you  will  find  for  the  defendant,  even 
though  you  may  believe  that  she  was  injured  in  said  wreck  on  account 
of  the  negligence  of  the  defendant,  and  that  she  sustained  damage  there- 
by in  a  greater  amount  than  thirty-five  dollars." 

"10.  If  you  find  from  the  evidence  that  said  Whitcomb  represented 
to  plaintiff  that  said  wreck  was  caused  by  an  act  of  God,  and  that  the 
defendant  was  not  liable  to  her  for  any  of  the  consequences  thereof,  but 
that  he  would  pay  her  $35  as  compensation  for  the  personal  property 
she  lost  in  said  wreck,  and  if  you  believe  from  the  evidence  that  the 
plaintiff  believed  said  representation  to  be  true,  and  that  she  accepted 
said  $35  as  compensation  for  her  personal  property  only,  and  if  said 
Whitcomb  presented  to  plaintiff  said  draft  for  $35  in  payment  for  said 
personal  property  and  procured  from  her  the  receipt  and  release  intro- 
duced in  evidence,  and  that  in  so  doing  he  represented  to  her  that  said 
receipt  and  release  was  only  a  receipt  for  the  money  he  was  paying  her, 
and  if  you  find  that  she  accepted  and  cashed  said  draft  believing  that  it 
was  given  to  her  by  said  Whitcomb  as  compensation  for  her  personal 
property  only,  and  that  when  she  signed  said  receipt  and  release  she 
did  not  know  the  contents  thereof,  and  if  you  believe  that  said  Whitcomb 
had  concealed  from  her  the  fact  that  said  instruments  purported  to  be 
a  release  of  any  and  all  claims  for  damages  which  she  might  have 
against  defendant  growing  out  of  said  wreck,  then  you  are  instructed 
that  such  release  will  not  affect  the  right  of  the  plaintiff  to  recover  for 
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any  personal  injury  ahe  may  have  sustained  by  reason  of  said  wreck, 
provided  you  find  that  she  otherwise  had  any  right,  under  the  evidence 
and  the  law  as  herein  given  you,  to  recover  for  such  injury.  But  in  that 
event  you  will  not  find  for  plaintiff  in  any  amount  for  any  personal 
property  she  may  have  lost  in  said  wreck." 

"11.  If  you  find  from  the  evidence  that  said  Whitcomb  represented 
to  plaintiff  that  said  wreck  was  caused  by  an  act  of  God,  and  that  the 
defendant  was  not  liable  to  her  for  any  of  the  consequences  of  said 
wreck,  but  that  he  would  give  her  the  sum  of  $35  as  an  act  of  charity, 
and  if  you  believe  from  the  evidence  that  plaintiff  believed  said  repre- 
sentation to  be  tnie,  and  that  she  received  and  accepted  said  sum  as  a 
gift,  and  not  as  a  settlement  of  any  damages  or  losses  which  she  may 
have  sustained,  and  if  you  further  believe  from  the  evidence  that  said 
Whitcomb  presented  to  plaintiff  the  draft  and  procured  from  her  said 
receipt  and  release,  and  that  in  so  doing  he  represented  to  Ker  that  Said 
receipt  and  release  from  her  was  merely  a  receipt  for  the  money  he  had 
given  to  her,  and  that  she  accepted  and  cashed  said  draft  as  a  gift,  and 
aigned  said  receipt  and  release  and  did  not  know  the  contents  thereof, 
and  that  said  Whitcomb  concealed  from  her  the  fact  that  said  instrument 
purported  to  be  a  release  of  any  and  all  claims  for  damages  which  she 
might  have  against  the  defendant  growing  out  of  said  wreck,  then  you 
are  instructed  that  said  release  will  not  affect  the  right  of  the  plaintiff 
to  recover  for  the  damages  sued  for,  if  you  find,  under  the  evidence  and 
the  law  herein  given  you,  that  she  had  any  right  to  recover.  But  unkss 
you  find  that  at  the  time  the  plaintiff  received  said  $35  from  said  Whit- 
comb she  believed  the  representations  made  to  her  by  said  Whitcomb 
were  true  and  that  said  Whitcomb  was  giving  her  said  money  as  a  gift, 
you  will  find  for  defendant." 

The  complaint  with  reference  to  the  second  paragraph  of  the  charge 
is  that  it  assumed  that  the  appellants  violated  the  rule  in  question,  and 
in  support  of  this  contention  the  case  of  St.  Louis  &  Southwestern  Ry. 
Co.  V.  Smith,  63  S.  W.  Rep.,  1064,  is  cited;  but  a  comparison  of  the 
charge  condemned  in  that  case  with  the  one  above  quoted  shows  a  very 
broad  distinction,  in  this,  that  in  the  present  case  it  is  clearly  left  to 
the  jury  to  find  whether  or  not  the  appellants^  agents  and  servants  who 
were  operating  the  train  violated  the  rule,  while  in  Smith's  case  the  jury 
was  not  authorized  to  find,  but  the  court  clearly  assumed,  "that  Bra- 
haney  pulled  the  rope  attached  to  the  top  of  the"  derrick.  A  charge 
very  similar  to  the  one  under  consideration  was  considered  by  us  in  the 
case  of  Texas  &  Pacific  Ry.  Co.  v.  Powell,  3  Texas  Law  Jour.,  278,  79 
S.  W.  Rep.,  86,  and  held  to  be  imobjectionable.  See,  also.  Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Jones,  4  Texas  Law  Jour.,  80  S.  W.  Rep., 
852;  Blake  v.  Austin,  75  S.  W.  Rep.,  571.  Moreover,  we  would  pro- 
bably be  justified  in  holding  that  the  undisputed  facts  show  that  appel- 
lants^ servants  did  violate  the  rule  in  question.  But  we  do  not  place  our 
decision  upon  this  ground. 

The  ninth  paragraph  of  the  court's  charge  is  criticised  for  a  similar 
reason,  in  that  the  charge  indicates  to  the  jury  that  the  appellee  is  bound 
by  the  written  release  only  in  the  event  that  Whitcomb  paid  her  $35,  in- 
tending it  as  a  payment  for  all  claims  that  she  should  have  on  account 
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of  the  wreck,  and  that  the  appellee  accepted  the  check  and  executed  the 
release  knowing  that  Whitcomb  intended  it  as  a  payment  for  all  of  her 
injuries  and  the  loss  of  her  personal  property.  But  we  do  not  think  the 
charge  is  to  be  thus  construed.  It  .is  undoubtedly  true,  as  the  charge 
indicates,  that  if  Whitcomb  delivered  to  appellee  the  check  for  $35  as 
a  payment  in  full  for  all  her  claims  against  ihe  appellants,  and  she  ac- 
cepted the  same  and  executed  the  release  knowing  of  his  intentions  in 
this  respect,  that  she  would  be  bound  thereby,  and  that  the  jury  should 
find  for  the  appellants.  If,  as  contended  by  appellants,  the  jury  should 
have  been  instructed  to  find  for  them  if  Whitcomb  intended  it  as  a 
release  of  all  her  claims  whether  she  knew  of  such  intention  on  his 
part  or  not,  in  the  absence  of  fraud,  the  proper  charge  covering  this 
phase  of  the  case  should  have  been  requested.  The  charge  given  can 
not  be  said  to  be  affirmatively  erroneous,  even  if  it  is  deficient.  But  we 
are  inclined  to  think,  in  view  of  appellee^s  contention  that  the  $35  was 
a  gift  to  her,  that  the  charge  was  accurately  framed  with  a  view  not 
to  exclude  this  issue. 

To  the  tenth  paragraph  it  is  objected  that  there  is  no  evidence  that 
Whitcomb  concealed  anything  from  the  appellee,  and  the  charge  was, 
therefore,  in  this  respect  without  evidence  to  warrant  its  submission. 
But  we  are  of  the  opinion  that  the  evidence  amply  justified  the  submis- 
sion of  this  issue.  Appellee  testified  that  she  accepted  the  draft  and 
signed  the  release  when  presented  by  Mr.  Whitcomb,  and  further  said: 
"I  was  lying  on  the  bed  when  Mr.  Whitcomb  came  in.  I  do  not  remem- 
ber that  Mr.  Whitcomb  told  me  what  place  he  held,  or  that  he  was  con- 
nected with  the  Rock  Island,  but  Mrs.  Richardson  saw  him  coming,  and 
she  told  me  that  he  was  a  Rock  Island  official.  I  had  not  at  that  time 
thought  of  making  any  claim  against  the  company.  At  that  time  I  did 
not  know  what  caused  the  wreck.  Mr.  Whitcomb,  in  talking  about  it, 
said  that  the  wreck  was  caused  by  an  act  of  God,  and  that  the  company 
was  not  liable  for  it.  At  the  time  I  believed  him.  When  he  gave  the 
$35  he  said  it  was  an  act  of  charity.  Then  he  asked  me  to  sign  a  receipt 
for  the  $35.  I  did  not  think  it  was  a  release  of  all  claims  for  personal 
injuries.  He  said  the  reason  he  was  giving  me  $35  was  that  he  was 
sorry.  I  don^t  think  I  could  say  positive  that  I  did  read  that  check. 
When  I  signed  that  release  and  accepted  the  $35  I  believed  and  relied  on 
the  statements  of  Mr.  Whitcomb.  .  .  .  The  conversation  just  as  it 
occurred  was  that  Mr.  Whitcomb  came  in  and  asked  me  my  circum- 
stances; I  told  him,  and  told  him  how  I  was  situated  there,  with  no 
money,  and  that  I  had  lost  a  part  of  my  clothing  and  things,  and  he 
said  he  would  give  me  $35  as  an  act  of  charity;  that  he  felt  sorry  for 
me.  In  a  case  like  that  I  would  have  to  accept  charity  from  strangers. 
I  had  given  no  thought  that  the  railroad  company  was  liable,  and  did 
not  know  they  owed  me  anything.  I  didn't  give  such  a  thing  any 
thought  until  I  found  out  how  I  was  injured.  ...  I  did  not  read 
either  of  these  papers  when  I  signed  them.  Part  of  the  release  was 
read  to  me  and  part  of  it  was  told  to  me.  Mr.  Whitcomb  would  read 
them  over  to  me  a  little  and  then  look  up  and  talk  to  me.  It  was 
presented  for  my  signature,  and  I  can  not  say  that  any  effort  was  made 
to  prevent  my  reading  it.    I  was  given  to  understand  that  it  was  a  receipt 
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for  the  $35  he  was  to  give  me>  and  that  is  what  I  thought  when  I  signed 
it^' 

This  testimony  is  to  some  extent  corroborated  by  that  of  the  witness 
Liebler,  who  signed  the  release  as  a  witness  at  the  request  of  Mr.  Whit- 
comb  ;  as  well  also,  by  the  statements  of  Whitcomb  himself  made  to  Dr. 
Richardson,  that  he  gave  Miss  Cain  $35  just  through  sympathy  for  her 
as  an  individual,  and  not  from  the  company,  and  that  he  had  no  au- 
thority to  give  her  anything.  She  is  also  corroborated  by  the  testimony 
of  Whitcomb,  that  he  did  tell  her  that  the  accident  was  the  result  of  an 
act  of  God,  and  that  the  company  was  not  liable.  This  clearly  is  suffi- 
cient to  raise  the  issue  that  appellants'  claim  agent,  in  his  zeal  to  make 
the  best  settlement  possible  for  his  companies,  very  adroitly  concealed 
from  the  appellee  the  real  nature  of  the  transaction  he  was  negotiating, 
and  the  scope  of  the  instrument  he  was  inducing  her  to  execute.  Tt  is 
not  necessary  in  order  to  raise  the  issue  of  fraud  that  a  positive  mis- 
representation should  have  been  made,  but  the  circumstances  attending 
the  transaction  may  be  looked  to.  It  certainly  can  not  be  said  that 
the  circumstances  here  shown  did  not  even  authorize  the  submission  of 
the  issue  to  the  jury. 

What  we  have  just  said  disposes  of  the  first  objection  to  the  eleventh 
paragraph  of  the  charge.  The  second  objection  is  that  this  paragraph 
assumed  that  Whitcomb  made  the  representation  to  her  that  the  de- 
fendant was  not  liable,  and  that  he  would  give  her  the  sum  of  $35  as  an 
act  of  charity.  But  in  the  very  beginning  of  the  paragraph  it  is  dis- 
tinctly submitted  to  the  jury  to  find  from  the  evidence  that  Whitcomb 
made  such  represenations  to  the  appellee. 

The  fifth  and  sixth  assignments  of  error  will  not  be  considered,  be- 
cause they  are  submitted  as  one  assignment,  followed  by  the  single  propo- 
sition that,  *^The  charges  presented  the  law  of  this  case  correctly  and 
should  have  been  given,"  while  the  first  special  charge  refused  presented 
the  question  of  the  burden  of  proof  upon  the  issue  of  fraud  in  obtaining 
the  release,  and  the  second,  the  issue  of  mutual  mistake  in  the  prepara- 
tion of  the  receipt.  These  assignments  raising,  as  they  do,  distinct  er- 
rors, relating  to  different  rulings  and  different  subjects,  can  not  be 
grouped  as  they  are  attempted  to  be.  But  looking  to  the  alleged  errors, 
we  would  hold  that  both  charges  were  correctly  refused,  the  first  because 
it  excludes  from  the  jury  the  issue  of  the  gift  of  the  $35,  so  distinctly 
raised  by  the  pleadings  and  the  evidence,  and  the  second,  because  it 
seeks  to  have  the  court  submit  an  issue  which  is  neither  pleaded  nor 
raised  by  the  evidence. 

The  following  special  charges  were  also  refused:  "Even  though  you 
may  believe  from  the  evidence  in  this  case  that  the  defendant  was  guilty 
of  negligence  in  going  out  of  Union  City  at  the  time  and  under  the  cir- 
cumstances that  it  left  there  with  its  train,  yet  you  will  find  for  the 
defendant  if  you  further  find  and  believe  from  the  evidence  that  the 
injuries  complained  of  by  plaintiff  were  caused  by  an  act  of  God, 
eitiier  as  the  result  of  an  unprecedented  rainfall  or  wind  storm  raging 
at  the  time" ;  and,  "Even  though  you  may  believe  from  the  evidence  in 
this  case  that  the  defendant  was  guilty  of  negligence  in  operating  its 
train  at  the  speed  that  it  was  going  at  the  time  of  the  accident,  still 
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you  will  find  for  the  defendant  if  you  find  that  the  plaintiff^s  injuries 
were  produced  by  and  resulted  from  an  act  of  God  in  either  an  unpre- 
cedented downpour  of  rain  or  wind  storm  raging  at  the  time  and  place 
of  the  accident.*' 

The  issue  thus  sought  to  be  submitted  was  aptly  covered  by  the  court's 
charge  in  the  following  words:  "Or,  if  you  find  that  the  amount  of 
rain  that  fell  in  the  vicinity  of  the  wreck  on  the  occasion  in  question  was 
so  great  that  it  produced  a  volume  of  water  so  great  that  it  could  not 
have  been  reasonably  anticipated  and  provided  against  by  very  skillful 
and  competent  builders,  taking  into  consideration  the  lay  of  the  land 
in  that  locality,  then  it  will  be  deemed  to  be  the  act  of  God,  and  you  can 
not  find  that  defendant  was  guilty  of  negligen(?e  on  account  of  insuflS- 
cient  openings  through  said  roadbed.*'  And  again,  "If  the  derailment 
of  said  train  was  the  result  of  the  wind  or  of  any  cause  whatever  other 
than  negligence  of  defendant  you  will  find  for  defendant."  There  is 
yet  another  sufficient  reason  for  refusing  these  charges.  If  the  appel- 
lants were  negligent  in  going  out  of  Union  City,  or  in  the  matter  of 
the  speed  at  which  the  train  was  being  operated  while  an  unprecedented 
storm  was  raging,  and  if  this  negligence  concurred  with  the  act  of  God 
in  bringing  about  the  wreck  and  consequent  injury  to  appellee,  then  the 
appellants  would  be  liable,  notwithstanding  the  wreck  was  due  in  part 
to  a  cause  for  which  they  were  not  responsible.  There  is  evidence  tend- 
ing to  show  that  appellants  were  negligent  in  both  of  these  respects. 

Neither  do  we  find  error  in  the  court's  rulings  with  respect  to  the  ad- 
mission or  rejection  of  testimony.  The  testimony  of  the  witness  Bent- 
ley,  a  passenger  on  the  wrecked  train,  that  he  heard  one  of  the  crew 
of  the  northbound  train  say  to  one  of  the  trainmen  of  the  southbound, 
or  wrecked,  train,  "You  had  better  not  pull  out  from  El  Reno,  as  I 
believe  you  will  go  into  the  river,"  was  admissible  as  tending  to  show 
notice  to  the  crew  of  the  wrecked  tfain  of  the  probably  dangerous  con- 
dition of  the  track  in  the  vicinity  of  the  wreck.  This  occurred  at  El 
Reno  where  the  two  trains  passed,  and  the  wreck  occurred  at  a  washout 
near  the  river.  It  is  immaterial,  we  think,  so  far  as  the  admission  of 
this  evidence  is  concerned,  that  the  wreck  did  not  occur  at  the  precise 
point  anticipated  by  the  trainman  giving  the  warning. 

But  if  we  were  of  the  opinion  that  this  evidence  was  inadmissible,  it 
yet  so  indisputably  appears  that  the  crew  operating  the  wrecked  train 
had  notice  of  the  probably  dangerous  condition  of  the  track,  that  its 
admission  could  hardly  be  held  to  be  cause  for  reversal.  The  rain  that 
had  fallen  and  was  then  falling  appears  from  the  testimony  of  all  the 
witnesses  to  have  been  an  unusually  heavy  one,  if  not  entirely  unpre- 
cedented, and  the  whole  face  of  the  country  had  the  appearance  of  being 
covered  with  water  to  such  an  extent  that  it  looked  like  a  river.  One 
of  the  trainmen  said  to  some  of  the  passengers  that  they  would  bed  or 
lie  in  the  Canadian  River  that  night.  The  conductor  testified  that  he 
had  slowed  up  coming  toward  the  place  of  the  wreck,  because  the  en- 
gineer was  feeling  for  the  South  Canadian  bridge,  and  they  intended  to 
examine  this  bridge  before  crossing  it.  The  engineer  testified  that  he 
made  up  his  mind  that  night  after  leaving  Union  City  and  observing  the 
violence  of  the  wind  and  rain  to  stop  at  the  Canadian  River  and  make 
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a  thorough  examination  of  the  bridge,  and  also  to  run  very  slowly  over 
a  public  road  crossing  between  Union  City  and  the  river,  which  was 
about  200  yards  below  where  they  went  into  the  ditch.  He  also  said 
that  it  was  an  extraordinary  storm,  and  he  realized  this  at  the  time  he 
left  Union  City,  and  appreciated  the  fact  that  he  was  taking  some  risk. 
The  engineer  said  that  his  headlight  and  the  lightning  dazzled  him  so 
that  he  could  not  tell  whether  he  was  running  through  water  or  not, 
but  that  he  was  careful,  running  slow,  and  expected  a  washout  at  the 
crossing  below.  On  the  morning  after  the  wreck  the  fireman  is  shown 
to  have  stated  that  he  and  the  engineer  were  both  expecting  trouble  at 
any  minute  and  were  standing  out  ready;  that  they  were  both  expect- 
ing to  jump  as  they  feared  trouble  at  any  minute.  With  this  evidence 
unobjected  to  before  the  jury,  the  admission  of  the  testimony  under 
consideration,  if  technically  erroneous,  could  not  possibly  have  injured 
appellants.  Appellants  offered  to  prove  by  their  roadmaster  Bolton  "that 
the  running  of  passenger  trains  over  a  track  submerged  with  water  is 
done  with  no  danger  if  the  train  is  run  slowly,  and  that  this  was  es- 
pecially true  if  a  freight  train  had  just  been  over  the  track  and  made 
the  crossing  safely.'*  This  was  excluded,  and  properly  so  we  think.  It 
was  the  conclusion  and  opinion  of  the  witness,  and  can  not  be  held  to 
be  the  subject  of  expert  testimony  under  the  circumstances  shown.  That 
trains  are  sometimes  safely  operated  over  a  submerged  track  does  not 
tend  to  show  that  the  operatives  of  the  wrecked  train  were  not  negligent 
in  undertaking  to  run  their  train  across  the  track  in  question  at  the 
time  they  did.  No  effort  was  made  to  show  that  the  conditions  or  sur- 
roundings of  the  cases  in  the  witness's  mind  were  similar  to  those  exist- 
ing at  the  time  of  the  wreck.  The  testimony  was  therefore  irrelevant 
and  immaterial  to  any  issue  in  this  case. 

There  remains  to  be  considered  only  the  assignments  complaining  of 
the  insufficiency  of  the  evidence  to  support  the  verdict  and  judgment. 
On  this  it  is  sufficient  to  say  that  the  evidence  supports  the  material 
allegations  of  appellee's  petition.  There  is  ample  evidence  from  which 
the  jury  might  properly  find  that  the  opening  in  the  embankment  was 
entirely  insufficient  to  accommodate  the  quantity  of  water  that  might 
reasonably  be  expected  to  flow  across  the  track  at  this  place.  The  tes- 
timony showed  that  the  country  drained  by  this  draw  was  almost  1,000 
acres;  to  accommodate  this  flow  a  thirty  inch  pipe  was  supplied,  when 
an  arch  or  culvert  of  at  least  six  or  eight  feet  would  have  been  more  ap- 
propriate. There  was  ample  evidence  that  the  rule  provided  by  the 
company  quoted  in  the  charge  above  was  not  being  observed  by  the 
trainmen  at  the  time  of  the  accident,  but  that  the  train  was  being 
operated  at  the  rate  of  eighteen  or  twenty  miles  an  hour,  an  excessively 
dangerous  rate  of  speed  considering  the  probably  dangerous  condition 
of  the  track  and  the  hazard  to  the  lives  and  limbs  of  the  passengers. 
Some  of  the  witnesses  testified  that  at  the  time  of  the  wreck  the  track 
was  completely  submerged  with  water,  varying  in  their  estimates  from 
a  few  inches  to  two  feet.  In  this  condition  it  is  not  surprising  that  the 
train,  running  upon  an  embankment  saturated  and  overflowing  with 
water,  caused  the  track  to  slide  from  its  bed  and  precipitate  the  cars 
and  passengers  to  the  ditch  below. 
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Neither  can  we  say  the  appellee  is  bound  by  her  release  executed  under 
the  circumstances  already  referred  to.  Under  the  evidence  the  jury  was 
warranted  in  finding  that  the  $35  was  not  paid  on  account  of  the  ap- 
pellants^ but  was  a  gift  from  their  claim  agent  Whitcomb  to  the  ap- 
pellee. They  were  also  authorized  to  find  that  the  agent  was.  guilty 
of  fraud  in  obtaining  the  release  in  the  manner  he  did.  There  is  no 
impropriety  in  a  railroad  company  claim  agent  seeking  an  adjustment 
of  a  claim  against  his  company  upon  the  most  advantageous  terms  to  be 
had,  but  it  is  hardly  consonant  with  fair  dealing  and  honesty  for  him 
to  come  under  the  guise  of  an  almoner,  and  by  adroitly  concealing  his 
true  mission  to  obtain  from  the  injured  person  a  release  of  a  valuable 
.  cause  of  action  for  the  trifling  sum  of  $35.  Under  the  circumstances  of 
this  ca^e  the  jury  was  authorized  to  find  that  the  agent  purposely  con- 
cealed from  the  appellee  the  nature  of  the  instrument  she  was  called 
upon  to  execute,  and  that  she  was  deceived  by  his  declarations  of  sym- 
pathy and  solicitude  for  her,  and  thereby  induced  to  sign  an  instrument 
of  the  nature  of  which  she  knew  nothing.  International  &  G.  N.  Ev. 
Co.  V.  Harris,  65  S.  W.  Rep.,  887 ;  Jones  v.  Gulf,  C.  &  S.  P.  Ry.  Co., 
32  Texas  Civ.  App.,  198,  73  S.  W.  Rep.,  1082;  International  &  G.  N. 
Ry.  Co.  V.  Shuford,  81  S.  W.  Rep.,  1196. 

We  are  also  of  the  opinion  that  the  verdict  is  not  excessive.     Appel- 
lee has  sustained  damages  to  the  amount  awarded  by  the  jury. 

All  assignments  are  overruled,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Carson  Bbothers  v.  McCord-Collins  Company. 

Decided  December  31,  1904. 

l.~Judgme]kt  by  Default.— Citation— SeaL 

A  judgment  by  default  in  the  County  Court  will  be  held  fatally  defective 
by  the  Appellate  Court  on  writ  of  error  where  the  citation  by  virtue  of  which 
it  was  rendered  did  not  have  the  seal  of  the  County  Court  impressed  thereon. 

2.— Same— Pleadings— Plea  of  Privilege— TTsury. 

The  defendants,  having  filed  no  pleadings  whatever  in  the  trial  court,  are 
in  no  position  to  raise  in  the  Appellate  Court  the  question  of  their  privilege 
to  be  sued  in  the  county  of  their  residence,  or  of  usury  in  the  debt  sued  on. 

8.^PleadlBgfl— Promise  in  Writing— Statute  of  Fraud. 

A  general  allegation  of  a  promise  to  pay  in  a  given  county  is  sufficient 
to  admit  proof  of  a  promise  in  writing,  since  the  requirement  of  the  statute  of 
frauds  relates  to  the  evidence  and  not  to  the  pleading. 

Appeal  from  the  Coimty  Court  of  Tarrant.    Tried  below  before  Hon. 
R.  P.  Milam. 

McCall  £  McCall,  for  appellants. 

Sydney  C.  Samuels,  for  appellee. 
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SPEER,  Associate  Justice. — The  default  judgment  from  which  thi8 
writ  of  error  is  prosecuted  must  be  reversed,  because  the  writ  of  citation 
relied  upon  to  give  jurisdiction  over  the  persons  of  the  plaintiffs  in  error 
was  fatally  defective,  in  that  the  seal  of  the  County  Court  of  Tarrant 
County  was  not  impressed  thereon  as  required  by  statute.  SayW  Civ. 
Stat.,  arts.  1214,  1447;  Prosch  v.  Schlumpf,  2  Texas,  422;  Imley  v. 
Brewster,  3  Texas  Civ.  App.,  103,  22  S.  W.  Rep.,  226;  Chambers  v. 
Chapman,  32  Texas,  570;  Hall  v.  Gee,  29  S.  W.  Rep.,  44;  Line  v.  Cran- 
fiU,  37  S.  W.  Rep.,  184. 

Plaintiffs  in  error,  having  filed  no  pleadings  whatever  in  the  court 
below,  are  in  no  position  to  raise  the  questions  in  this  court  of  their 
privilege  to  be  sued  in  the  county  of  their  residence,  or  of  usury  in  the 
debt  sued  upon.  The  County  Court  appears  to  have  had  jurisdiction  of 
the  subject  matter,  and  upon  the  service  of  a  valid  citation  would  have 
had  jurisdiction  over  the  persons  of  the  plaintiff  in  error,  subject  to  be 
defeated  only  by  the  timely  presentation  of  a  proper  plea  of  privilege. 
Poole  V.  Pickett,  8  Texas,  122 ;  Masterson  v.  Ashcom,  54  Texas,  324. 

It  can  make  no  difference  that  the  original  petition  did  not  allege  a 
promise  in  writing,  since  the  general  allegation  of  a  promise  to  pay 
in  Tarrant  County  is  sufficient.  The  requirement  of  the  statute  of 
frauds  relates  to  the  evidence,  and  not  to  the  pleadings.  Robb  v.  San 
Antonio  Street  Railway,  82  Texas,  392 ;  Cross  v.  Everts,  28  Texas,  523 ; 
Gonzales  v.  Chartier,  63  Texas,  36. 

It  appears  that  the  account  forming  the  basis  of  the  suit  contains 
some  items  which  could  not  properly  be  included  in  a  verified  account 
under  the  statute;  but  the  rules  applicable  to  this  method  of  pleading 
or  proof  are  too  familiar  to  require  discussion,  and  no  difficulty  is  likely 
to  arise  in  this  respect  upon  another  trial. 

For  the  error  mentioned  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


St.  Louis  Southwestern  Ry.  Co.  op  Texas  v.  P.  A.  Shiplet  et  al. 

Decided  December  31,  1904. 

Id— Case  Followed— Issue  not  Ealsed— Discretion  of  Child. 

The  evidence  on  this  appeal  being  the  same  as  when  the  case  was  before 
the  Supreme  Court,  as  reported  in  94  Texas,  131,  it  is  held,  following  the 
ruling  therein,  that  the  trial  court  erred  in  submitting  to  the  jury  the  issue  of 
whether  plaintiflTs  son  was  of  sufficient  discretion  to  realize  the  danger  of  going 
to  sleep  on  the  railway  track,  since  the  evidence  did  not  warrant  its  sub^ 
mission. 

2.— Child— Discretion— Going  on  Eailroad  Track. 

The  fact  that  a  boy  fell  asleep  on  a  railroad  track  is  not  sufficient  to  show 
that  he  had  not  discretion  enough  to  realize  the  danger  of  lying  down  upon  the 
track  where  the  natural  inclination  to  sleep  would  enhance  his  danger. 

8. — ^Action  for  Death — ^Measure  of  Damages. 

In  an  action  by  a  parent  for  damages  resulting  from  the  death  of  a  son 
a  charge  that  the  jury  should  assess  the  damages  at  such  sum  as  would  be 
equal  to  the  present  money  value  (if  paid  now)  of  such  aid  as  plaintiff  had  a 
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reasonable  expectation  of  receiving  from  the  son,  had  he  lived,  is  held  (follow- 
ing opinion  of  the  Supreme  Court  on  certified  question  herein),  not  objectionable 
as  prescribing  a  mathematical  rule,  which  did  not  leave  to  the  jury  that  dis- 
cretion given  by  the  statute. 

Appeal  from  the  District  Court  of  Henderson.  Tried  below  before 
Hon.  John  Young  Gooch. 

E.  B.  Perkins  and  Frost  dk  Neblett,  for  appellant. — 1.  There  was  no 
evidence  before  the  jury  under  which  they  could  rightfully  have  found 
that  the  deceased,  Thomas  Shiflet,  was  so  wanting  in  knowledge  of  the 
danger  of  his  position  and  so  incapable  of  appreciating  that  danger  as 
to  excuse  him  for  being  in  such  position  of  danger  and  it  was  error  to 
send  such  issue  to  the  jury  for  which  the  judgment  should  be  reversed. 
Porter  v.  Railway,  73  Texas,  304 ;  Krenzer  v.  Railway  Co.,  5  American 
Neg.  Rep.,  137;  Houston  &  T.  C.  Ry.  Co.  v.  Boozer,  2  Posey's  Un.  C'as., 
452;  G.  H.  &  S.  A.  Ry.  Co.  v.  Chambers,  73  Texas,  296;  Joskie  v. 
Irvine,  91  Texas;  Over  v.  Railway  Co.,  7  Texas  Ct.  Rep.,  347;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Langford,  88  Texas,  563 ;  Texas  Loan  Agency  v. 
Fleming,  92  Texas,  458;  Myning  v.  Railway  Co.,  64  Mich.,  93;  Im- 
provement Co.  V.  Munson,  14  Wallace,  486 ;  Sanches  v.  Railway  Co.,  88 
Texas,  117;  Railway  Co.  v.  Ryon,  80  Texas,  59;  McDonald  v.  Railway 
Co.,  86  Texas,  1;  Washington  v.  Railway  Co.,  90  Texas,  319;  Railway 
Co.  V.  Faber,  77  Texas,  153;  Crawford  v.  Railway  Co.,  89  Texas,  92; 
Douglas  V.  Railway  Co.,  90  Texas,  125. 

The  court  erred  in  permitting  the  plaintiflF  and  his  witnesses  to  tes- 
tify that  the  deceased  did  not  have  sufficient  intelligence  to  comprehend 
and  realize  that  if  he  was  tired  and  weary  and  sat  down  on  the  railroad 
track  he  might  go  to  sleep,  and  did  not  have  sufficient  intelligence  to 
realize  the  danger  of  such  act. 

This  testimony  presented  a  false  standard  and  a  false  issue,  and  for 
this  reason  was  calculated  to  mislead  the  jury  and  its  admission  was 
material  error,  the  issue  being  the  ability  and  capacity  of  the  deceased 
boy  to  know  that  a  railroad  track  was  a  dangerous  place  at  the  time  of 
his  injury,  and  the  likelihood  of  being  injured  by  remaining  thereon, 
and  not  the  likelihood  and  probability  of  his  going  to  sleep  thereon. 
Railway  Co.  v.  Shiflet,  94  Texas,  140;  Over  v.  Railway  Co.,  7  Texas 
Ct.  Rep.,  347. 

3.  The  charge  complained  of  is  erroneous  for  which  the  judgment 
should  be  reversed,  because  it  submits  to  the  jury  the  issue  as  to  whether 
it  was  negligence  in  the  deceased  to  go  to  sleep  on  the  railroad  track, 
and  makes  such  issue  doubtful,  while  the  uncontradicted  testimony 
shows  that  it  was  negligence  in  the  deceased  to  go  to  sleep  on  the  railroad 
track,  and  the  jury  should  have  been  so  instructed.  Gage  v.  Tucker, 
5  Texas  Ct  Rep.,  335;  Railway  Co.  v.  Wisenor,  66  Texas,  474;  Railway 
Co.  V.  Gilmore,  62  Texas,  391;  Railway  Co.  v.  Shiflet,  94  Texas,  131. 

4.  The  charge  complained  of  is  erroneous  because  it  instructs  and 
commands  the  jury  to  allow  appellees,  as  damages,  the  reasonable  value 
of  the  services  of  their  minor  boy  until  he  arrives  at  the  age  of  21  years, 
and  prohibits  the  jury  from  allowing  and  assessing  a  sum  less  than  the 
reasonable  value  of  his  services  during  the  period  of  his  minority  as 
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compensation  for  the  loss  of  such,  services  during  said  period  of  minor- 
ity. Eev.  Stat,  art.  3027;  Eailway  Co.  v.  Lester,  75  Texas,  61;  Oil  Co. 
V.  Burns,  7  Texas  Ct.  Rep.,  565;  Traction  Co.  v.  White,  94  Texas,  468; 
International  Light  and  Power  Co.  v.  Maxwell,  65  S.  W.  Rep.,  79; 
Gonzales  v.  Adoue,  94  Texas,  120;  Ft.  W.  &  D.  C.  Ry.  Co.  v.  Shetter, 
94  Texas,  196;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Morrison,  93  Texas,  527; 
Railway  Co.  v.  Worthy,  87  Texas,  459. 

Richardson,  Watkins  &  Miller,  for  appellees. — 1.  Where  it  is  shown 
that  a  child  of  immature  years  and  without  discretion  is  rightfully  upon 
the  track  of  a  railway,  in  a  worn  out  and  broken  condition,  at  night,  and 
falls  asleep  and  is  killed,  it  is  error  for  the  court  to  invade  the  province 
of  the  jury  and  direct  a  verdict,  since  its  want  of  judgment  and  discre- 
tion and  mental  condition  under  the  surrounding  circumstances  are 
facts  of  the  highest  consequence  in  determining  the  issue  of  contributory 
negligence.  Railway  Co.  v.  Shiflet,  94  Texas,  131;  Shiflet  v.  Railway 
Co.,  44  S.  W.,  918;  Railway  Co.  v.  Shiflet,  56  S.  W.,  697;  Cook  v. 
Navigation  Co.,  76  Texas,  353 ;  Railway  Co.  v.  Simpson,  60  Texas,  103 ; 
Evansich  v.  Railway  Co.,  57  Texas,  126;  Railway  Co.  v.  Jazo,  25  S.  W., 
714;  Railway  Co.  v.  Hewett,  67  Texas,  479;  Railway  Co.  v.  Vaughn,  6 
Texas  Civ.  App.,  200;  Railway  Co.  v.  Watkins,  88  Texas,  29;  Railway 
Co.  V.  Artusy,  73  Texas,  192;  Railway  Co.  v.  McDonald,  75  Texas, 
45;  Railway  Co.  v.  O'Donnell,  58  Texas,  42;  Texas  &  P.  Railway  Co. 
V.  Phillips,  37  S.  W.  Rep.,  620;  Railway  Co.  v.  Woodward,  63  S.  W. 
Rep.,  1051. 

RAINEY,  Chief  Justice. — Appellees,  plaintiffs  below,  sued  appel- 
lant railway  company  to  recover  damages  alleged  to  have  resulted  to 
them  from  the  death  of  their  minor  son,  Thomas,  through  the  alleged 
negligence  of  appellant. 

Defendant  answered  by  general  and  special  demurrers,  general  denial 
and  contributory  negligence  on  the  part  of  Thomas  Shiflet,  the  minor 
son.  Upon  trial  judgment  was  rendered  for  plaintiflEs,  and  the  railway 
company  prosecuted  this  appeal. 

The  case  has  been  tried  four  times  in  the  District  Court.  This  is 
the  third  time  it  has  been  before  the  Courts  of  Civil  Appeals.  See  44 
S.  W.  Rep.,  918  and  56  S.  W.  Rep.,  697,  and  once  passed  upon  by  the 
Supreme  Court,  94  Texas,  131.  Thomas  Shiflet  was  killed  at  night  by 
being  run  over  by  one  of  appellant's  trains.  With  the  exception  of  some 
additional  evidence  as  to  persons  frequenting  the  track  where  the  acci- 
dent happened,  the  facts  are  substantially  the  same  as  stated  in  94  Texas, 
131,  to  which  reference  is  here  made.  There  are  numerous  assignments 
of  error  and  corresponding  propositions,  but  only  three  we  deem  it  neces- 
sary to  discuss,  the  others  being  without  merit 

1.  The  court  in  its  charge  to  the  jury  submitted  the  question  whether 
or  not  Thomas  Shiflet  was  of  sufficient  intelligence  and  discretion  to 
understand  and  appreciate  the  danger  of  being  on  the  railroad  track 
at  the  time  and  place  of  the  injury.  The  evidence  on  this  issue  is  the 
same  as  when  before  the  Supreme  Court  (94  Texas,  131),  and  in  pass- 
ing upon  the  same  that  court  said:    "There  being  no  evidence  to  sus- 
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tain  the  finding  that  Thomaa  Shiflet  was  without  sufficient  discretion 
and  judgment  to  understand  and  appreciate  the  danger  of  his  position, 
the  District  Court  erred  in  submitting  that  issue  to  the  jury,  for  which 
error  the  judgments  of  the  District  Court  and  Court  of  Civil  Appeals 
are  reversed  and  this  cause  is  remanded.**  The  issue  here  presented 
being  identical  with  that  passed  upon  by  the  Supreme  Court,  and  this 
court  being  bound  by  the  decisions  of  that  court,  we  hold  that  the  action 
of  the  trial  court  in  the  particular  stated  was  error. 

But  it  is  suggested  by  appellees  that  the  case  is  cast  upon  a  different 
line,  in  that  the  issue  of  deceased  being  on  the  track  as  a  licensee  was 
submitted,  which  was  not  done  on  the  former  trial ;  and  we  infer  from 
the  argument  of  counsel  that  they  have  this  idea  from  the  language  used 
in  the  case  in  94  Texas,  131,  where  the  Supreme  Court  refers  to  the 
fact  that  the  issue  of  deceased  being  rightfully  on  the  track  not  having 
been  submitted  that  the  court  intimates  that  had  said  issue  'been  sub- 
mitted and  been  found  favorable  to  appellant  the  case  would  have 
been  affirmed,  or  if  not  that,  that  the  charge  on  the  question  of  Thomas 
Shiflefs  discretion  would  have  been  appropriate,  or  at  least  harmless. 

If  said  language  is  susceptible  of  such  a  construction  we  do  not  think 
the  court  intended  to  so  hold,  for  if  it  did  it  would  have  been  very 
easy  to  have  so  stated.  That  opinion  distinctly  holds  that  there  was  no 
evidence  authorizing  a  charge  on  the  want  of  discretion.  The  issue  of 
contributory  negligence  is  clearly  raised  by  the  evidence,  and  the  sub- 
mission of  a  charge  on  the  question  of  discretion  partly  eliminated  the 
issue  of  contributory  negligence,  for  the  jury  may  have  found  the  want 
of  discretion,  and  if  they  did  so  find,  contributory  negligence  was 
eliminated. 

2.  The  court  also  erred  in  permitting  the  introduction  of  testimony 
to  the  effect  that  Thomas  Shiflet  did  not  have  sufficient  intelligence  to 
appreciate  and  realize  that  if  he  sat  down  upon  the  track  while  weary  and 
tired  at  night  he  might  go  to  sleep,  and  also  in  submitting  that  as  an 
issue  to  the  jury.  In  St.  Louis  S.  W.  Ry.  Co.  v.  Shiflet,  94  Texas,  131, 
the  Supreme  Court,  after  discussing  the  evidence  and  holding  that  it 
was  not  sufficient  to  show  a  want  of  discretion  by  his  falling  asleep, 
says:  "Admitting  that  all  boys  are  liable  to  fall  asleep  when  they  lie 
down,  this  does  not  excuse  a  boy  who  is  conscious  of  his  danger  for 
lying  or  sitting  down  in  a  place  of  danger,  and  thereby  through  his  own 
act  subjects  himself  to  that  infirmity.  The  natural  inclination  to  sleep 
did  not  induce  him  to  go  upon  the  track,  but  it  enhanced  the  danger  to 
himself.*^  Under  this  holding  the  evidence  should  not  have  been  admit- 
ted as  it  was  not  pertinent  to  any  issue  in  the  case. 

3.  The  court  charged  on  the  measure  of  damages  as  follows:  "In 
case  you  find  for  the  plaintiffs  you  will  assess  the  damages  at  such  sum 
of  money  as  you  believe  from  the  evidence  will  be  equal  to  the  present 
money  value  (if  paid  now  all  at  one  time)  of  such  aid  as  plaintiff  had 
a  reasonable  expectation  of  receiving  from  the  deceased,  Thomas  Shiflet, 
after  he  was  twenty-one  years  old,  if  he  had  lived,  and  the  reasonable 
value  of  the  services  of  said  minor  until  he  arrived  at  21  years  of  age.'' 

This  charge  is  in  effect  the  same  as  the  special  charge  discussed  in 
Merchants  &  P.  Oil  Co.  v.  Burns,  96  Texas,  673,  7  Texas  Ct.  Bep.,  566, 
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and  the  charge  in  Traction  Co.  v.  White,  94  Texas,  468,  wherein  it  was 
held  that  a  mathematical  rule  was  prescribed  and  did  not  leave  to  the 
jury  that  discretion  given  by  the  statute.  For  a  discussion  of  the  rule 
see  the  cases  mentioned.  Also  Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Worthy, 
87  Texas,  459;  Galveston  v.  Barbour,  62  Texas,  172;  Kailway  Co.  v. 
Turner,  this  day  decided  by  this  court.  *  The  charge  did  not  present  the 
proper  rule,  and  was  therefore  error. 

For  the  reasons  stated  the  judgment  is  reversed  and  cause  remanded. 

Reversed  and  remanded. 

ON  REHEARING. 

Since  rendering  the  original  opinion  herein  we  certified  several  ques- 
tions to  the  Supreme  Court  and  in  answer  to  the  one  relating  to  the 
charge  on  the  measure  of  damages  the  Supreme  Court  held  that  we 
were  wrong  (98  Texas,  104,  81  S.  W.  Rep.,  524),  and  we  therefore  re- 
verse our  ruling  on  that  point.  The  said  court  did  not  then  answer 
another  question  certified  on  the  ground  that  the  certificate  did  not 
embrace  the  charge  that  was  made  the  subject  of  inquiry,  etc.  We  then 
certified  again  the  same  question,  in  answer  to  which  it  sustained  our 
holding.    98  Texas,  326,  11  Texas  Ct.  Eep.,  488. 

The  motion  for  rehearing  will  be  overruled. 

In  the  last  opinion  the  Supreme  Court  made  the  following  comment, 
viz:  *TVe  take  occasion  to  add  that  this  is  the  second  certificate  which 
has  been  sent  to  this  court  in  this  case ;  and  that  as  we  think  the  prac- 
tice of  sending  up  successive  certificates  upon  the  same  appeal  is  not 
to  be  commended.'*  This  gentle  reprimand  is  calculated  to  make  the 
impression  that  this  court,  at  least,  was  in  the  habit  of  such  practice. 
Such,  however,  is  not  the  case.  This  instance  is  the  first,  so  far  as  we 
remember,  and  we  felt  justified  in  recertifying  the  question,  as  it  was 
one  about  which  there  was  some  difference  of  opinion  among  the  mem- 
bers of  this  court.  We  thought  the  first  certificate  was  si&cient,  but 
the  Supreme  Court  was  of  a  different  opinion.  Had  that  court,  before 
acting  upon  the  certificate,  intimated  to  us  that  it  was  not  sufficient  the 
defect  would  have  been  supplied.  As  the  question  was  not  answered 
and  it  embraced  the  main  point  upon  which  we  based  a  reversal  of  the 
case,  and  believing  an  answer  of  the  Supreme  Court  would  shorten 
litigation^  we  cert&ed  the  question  a  second  time. 
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Houston  Land  &  Trust  Company  v.  D.  P.  Hubbaud  et  al. 

Decided  January  3,  1905. 

Iw— >]>eUYeTy  of  Deed— Intent  of  Grantor. 

In  order  to  render  a  deed  effective  it  must  be  delivered  into  control  of  the 
grantee  with  intent  of  the  grantor  that  it  shall  become  operative  as  a  convey- 
ance. 

«8.—Same-^ame— Innocent  Pnrohasers— Estoppel. 

Those  claiming  as  innocent  purchasers  under  a  deed  delivered  without  the 
consent  of  the  grantor  can  hold  only  by  estoppel  based  upon  a  showing  that 
the  grantor  was  guilty  of  negligence  which  brought  about  the  unauthorized 
delivery. 

8. — ^Exchange  of  Land — ^Unauthorized  Beliyery  of  Deed — ^Faet  Case. 

In  view  of  a  contemplated  exchange  of  lands  between  plaintiff  and  another, 
deeds  by  each  were  placed  in  the  hands  of  a  land  agent,  plaintiff  reserving  the 
right  to  satisfy  himself  as  to  the  other's  title  before  consummating  the  trade. 
The  agent  delivered  plaintiff's  deed  without  his  consent  and  the  grantee  had  it 
recorded  and  executed  a  deed  of  trust  to  the  property  to  secure  a  note  for  money 
borrowed  thereon  from  parties  who  had  no  notice,  actual  or  constructive,  of 
want  of  the  grantor's  consent  to  the  delivery.  Held,  that  the  title  still  re- 
mained in  plaintiff  and  he  could  enjoin  a  sale  under  the  deed  of  trust. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

0.  H.  Pendarvis,  for  appellant. — The  court  erred  in  not  finding  that 
this  defendant  was  entitled  to  protection  as  an  innocent  mortgagee,  in 
good  faith,  of  the  property  in  controversy.  If  Hanna  was  not  author- 
ized to  deliver  the  deed  to  Sullivan,  his  action  in  so  doing  was  fraudu- 
lent. When  one  of  two  innocent  persons  must  suffer  a  loss  through  the 
fraudulent  act  of  a  third,  that  one  of  the  two  who  puts  it  in  the  power 
of  the  third  to  perpetrate  the  fraud  must  bear  the  loss.  StefiSan  v. 
Milmo  Nat.  Bank,  69  Texas,  513;  Link  v.  Page,  72  Texas,  692; 
Rhodes  v.  Gardiner,  30  Me.,  110;  Blight  v.  Schenck,  10  Penn.  St.,  285, 
51  Am.  Dec.,  478;  Garagan  v.  Bryant,  83  111.,  376;  O'Rourke  v.  Wahl, 
109  Fed.  Eep.,  276. 

Brashear  &  Dannenbaum  and  J.  B.  Dibrell,  Jr.,  for  appellee. — ^The 
delivery  of  a  deed  by  one  holding  it  in  escrow,  in  violation  of  the  con- 
ditions of  the  escrow,  does  not  pass  title  even  to  an  innocent  purchaser. 
Steffian  v.  Milmo  Nat.  Bank,  69  Texas,  513-518 ;  Martindale  on  Con- 
veyancing, pars.  206,  226 ;  2  Wash,  on  Real  Prop.,  pp.  614-615 ;  Fisher 
V.  Beckwith,  30  Wis.,  55;  Abbott  v.  Alsdorf,  19  Mich.,  158;  People  v. 
Bostwick,  32  N.  Y.,  450;  Ober  v.  Pendleton,  30  Ark.,  61;  Quick  v.  Milji- 
gan,  108  Ind.,  419. 
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GILL,  Associate  Justice. — ^This  action  was  brought  by  D.  P.  Hub- 
bard against  the  Houston  Land  &  Trust  Company  and  P.  B.  Timpson, 
trustee,  to  enjoin  the  sale  of  certain  lands  under  a  deed  of  trust. 

The  controversy  arose  out  of  the  following  facts.  Hubbard  was  the 
owner  of  certain  lots  in  the  city  of  Houston  which  he  undertook  to  ex- 
change for  other  lands  controlled  by  J.  M.  Sullivan.  The  negotiations 
resulted  in  a  bargain  between  these  two  whereby  Sullivan  undertook 
to  convey  to  Hubbard  certain  lands  in  exchange  for  that  owned  by  Hub- 
bard, the  latter  to  pay  an  additional  consideration  in  cash  and  a  note 
covering  a  deferred  payment.  In  pursuance  of  this  arrangement  Sul- 
livan executed  his  deed  to  Hubbard  and  placed  it  in  the  hands  of  one 
S.  D.  Hanna,  a  real  estate  agent,  to  be  delivered  when  Hubbard  was 
satisfied  with  the  title  and  performed  his  part  of  the  contract.  As  a 
matter  of  fact  the  land  which  Sullivan  undertook  to  convey  did  not 
belong  to  him  but  to  one  Breaker,  Sullivan  intending  in  consummation 
of  the  trade  and  the  perfection  of  the  title  to  secure  a  deed  from 
Breaker  paying  for  it  with  the  money  to  be  received  from  Hubbard. 
The  latter  refused  to  consummate  the  trade  until  satisfied  with  Sulli- 
van's title.  After  some  delay  and  misunderstanding  Hubbard  prepared 
and  signed  a  deed  of  conveyance  to  Sullivan  and  placed  it  in  the  hands 
of  said  Hanna. 

The  evidence  justifies  the  conclusion  that  Hubbard  did  not  authorize 
S.  D.  Hanna  to  deliver  this  deed  to  Sullivan,  but  reserved  the  right  to 
satisfy  himself  as  to  the  title  before  consummating  the  deal  by  delivery 
of  the  deed.  The  evidence,  however,  is  conflicting  upon  the  point. 
Hanna,  according  to  his  testimony,  satisfied  himself  as  to  the  title  of 
the  land  to  be  conveyed  by  Sullivan  and  testified  that  thereupon,  by 
Hubbard's  authority,  he  delivered  to  him  Hubbard's  deed  which  was 
promptly  placed  of  record.  At  that  time  Sullivan  had  no  title  nor  did 
the  cash  and  note  to  be  delivered  by  Hubbard  accompany  the  delivery 
of  the  deed.  Sullivan  promptly  borrowed  of  the  appellant,  Houston 
Ijand  &  Trust  Company,  $500,  and  to  secure  its  pajrment  executed  a 
deed  of  trust  on  the  Hubbard  land.  The  record  title  thus  appeared  to 
be  in  Sullivan,  and  appellant -had  no  notice,  either  actual  or  construct- 
ive, of  Hubbard's  claim.  When  the  note  fell  due,  Timpson,  the  trustee, 
advertised  the  land  for  sale.  Hubbard  then  brought  this  suit  as  above 
indicated  and  sought  also  to  clear  his  title  generally  from  the  cloud 
created  by  the  transaction. 

The  trustee  Timpson  disclaimed  and  submitted  himself  to  the  judg- 
ment of  the  court.  Appellant  pleaded  its  want  of  notice,  made  Sulli- 
van a  party  and  prayed  for  judgment  against  him  and  foreclosure  of 
the  lien  as  to  all  concerned. 

The  court  trying  the  cause  without  a  jury  gave  Hubbard  his  judg- 
ment as  prayed  for,  thereby  upholding  his  statement  of  the  lack  of 
authority  in  Hanna  to  deliver  the  deed.  The  main  point  of  confiict  was 
thus  determined  in  favor  of  Hubbard. 

Appellant  assails  the  judgment  as  unsupported  by  the  facts,  but  the 
assignments  addressed  to  this  issue  have  already  been  determined  by 
our  statement  of  the  facts  as  set  out  above.  The  purposes  of  this  opin- 
ion do  not  require  a  more  detailed  history  of  the  transaction,  .     . 
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The  second  assignment  is  that  the  court  erred  in  not  finding  the  ap- 
pellant was  entitled  to  protection  as  an  innocent  mortgagee.  This  as- 
signment must  also  be  overruled.  In  order  to  render  a  deed  effective  it 
must  be  delivered  into  the  control  of  the  grantee  with  the  intent  of  the 
grantor  that  it  shall  become  operative  as  a  conveyance.  SteflSan  v. 
Bank,  69  Texas,  618;  Link  v.  Page,  72  Texas,  592;  Washburn  on  Keal 
Prop.,  vol.  3,  p.  323.  A  deed  delivered  without  the  consent  of  the 
grantor  has  no  more  effect  to  pass  title  than  if  it  were  a  forgery,  or  had 
been  stolen.  Those  claiming  as  innocent  purchasers  under  such  an  in- 
strument can  hold  only  by  estoppel  based  upon  a  showing  that  the 
grantor  was  guilty  of  negligence  which  brought  about  the  unauthor- 
ized delivery.  StefSan  v.  Bank,  supra;  link  v.  Page,  supra;  Hussey 
V.  Moser,  70  Texas,  42. 

We  are  not  authorized  under  the  facts  of  this  case  to  say  that  such 
an  estoppel  has  been  shown. 

The  judgment  is  affirmed.  Affirmed. 


Houston  &  Texas  Central  Bailroad  Company  et  al.  v. 
Frank  Kothmann  et  al. 

Decided  January  4,  1905. 

1.— Charge— Joint  Defendant. 

Where  several  lines  of  railway  were  joined  as  defendants  to  a  suit  for  in- 
juiy  to  plaintifTs  live  stock  in  its  transportation,  it  was  not  erroneous  to  charge, 
as  to  defendants  generally,  on  the  duty  to  give  time  and  opportunity  for  the 
cattle  to  eat,  drink  and  rest,  though  there  was  no  evidence  of  default  in  such 
particular  except  by  one  defendant. 

8. — Carrier — ^Diligence  to  Transport — Charge. 

An  instruction  that  it  was  the  duty  of  a  carrier  to  transport  live  stock 
"with  ordinary  care,  speed  and  diligence"  held  not  misleading  in  view  of  other 
parts  of  the  charge  showing  that  they  were  held  only  to  use  ordinary  care  to 
transport  with  sudi  speed. 

3.— Same. 

Special  charges  allowing  each  of  the*  connecting  carriers  jointly  sued  a 
reasonable  time  to  receive  and  begin  the  transportation  of  live  stock  when 
tendered  to  them,  held  to  so  qualify  a  charge  elsewhere  given  that  it  was  not 
to  be  construed  as  to  require  them  to  b^n  transportation  forthwith  upon 
tender. 

4.— Heffllffence— Charge. 

Charge  defining  negligence  on  the  part  of  a  carrier  held  not  inaccurate,  or, 
if  so,  corrected  by  a  requested  instruction  given. 

6.— Same. 

A  charge  holding  a  carrier  liable  for  resulting  injuries  to  live  stock  if 
the^  "negligently"  bumped  together  the  cars  in  switching,  required  the  jury  to 
find  the  act  to  be  negligently  done  before  awarding  damages. 

t.— Same. 

A  charge  holding  a  carrier  liable  for  all  damages  which  it  "caused  or  con- 
tributed to"  by  its  negligence  was  not  erroneous,  or,  if  so,  was  not  ground  for 
reversal  where  substantially  the  same  instruction  was  given  at  request  of  the 
XMuty  complaining  of  it. 
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Appeal  from  the  County  Court  of  Llano.  Tried  below  before  Hon. 
P.  J.  Johnson. 

S.  R.  Fisher  and  J.  H.  Tailichet,  for  appellant. — It  is  error  for  a 
court  to  charge  on  matters  plead  but  not  supported  by  evidence,  and 
the  court  erred  in  charging  the  jury,  as  against  all  the  defendants,  on 
a  phase  of  the  case  applicable  only  to  one  of  them.  Texas  &  P.  Ry. 
Co.  V.  Wisenor,  66  Texas,  675;  Houston  &  T.  C.  Ry.  Co.  v.  Gilmore,  62 
Texas,  391;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Faber,  63  Texas,  344; 
O'Dair  v.  Missouri,  K.  &  T.  Ry.  Co.,  14  Texas  Civ.  App.,  641,  38  S.  W. 
Rep.,  242;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Vieno,  7  Texas  Civ.  App.,  360; 
Cook  V.  Dennis,  61  Texas,  248. 

In  the  matter  of  the  speed  with  which  a  carrier  is  bound  by  law  to 
transport  live  stock,  the  duty  is  not  to  transport  with  "ordinary  speed*' 
as  the  court  in  its  charge  advised  the  jury,  but  it  is  to  exercise  reason- 
able diligence  to  transport  and  deliver  the  property.  The  duty  is  to 
exercise  due  care — ordinary  care — and  the  term  '^ordinary  speed"  is 
a  stranger  to  the  law.  International  &  G.  N.  R.  R.  Co.  v.  Young,  72 
S.  W.  Rep.,  68 ;  Texas  &  P.  Ry.  Co.  v.  Arnold,  16  Texas  Civ.  App.,  76, 
40  S.  W.  Rep.,  829;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellison,  70  Texas,  491; 
Louisville  &  N.  Ry.  Co.  v.  Hamed,  66  S.  W.  Rep.,  25 ;  Baker  v.  L.  & 
N.  Ry.  Co.,  10  Texas,  304;  Coupland  v.  Housatonic  Ry.  Co.,  16  Law 
Rep.  Ann.,  534;  Texas  &  P.  Ry.  Co.  v.  Tribble,  67  S.  W.  Rep.,  890. 

The  paragraph  of  the  charge  complained  of  is  independent  and  is 
not  referred  to  or  corrected  by  any  other  portion  of  the  charge,  or  by 
any  special  instructions  given;  the  error  above  pointed  out  was  not, 
therefore,  cured  by  any  correct  statement  of  the  law  embraced  therein. 
International  &  G.  N.  R.  R.  Co.  v.  Lehman,  66  S.  W.  Rep.,  214;  Baker 
V.  Ashe,  80  Texas,  361;  Pound  v.  Turck,  96  U.  S.,  461. 

The  court  erred  in  its  charge,  in  attempting  to  define  negligence,  in 
advising  the  jury  that  the  test  is  what  ^^ordinarily  intelligent  and  pru- 
dent men"  would  or  would  not  do,  because  the  true  test  is  what  a  rea- 
sonably prudent  person  would  or  would  not  do,  and  because  neither  the 
courts  nor  the  juries  can  know  or  have  any  conception  of  what  is  ordi- 
nary intelligence.  Missouri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas, 
360;  Houston  &  T.  C.  Ry.  Co.  v.  Sgalinski,  46  S.  W.  Rep.,  113. 

The  court  erred  in  said  paragraph  of  its  charge  in  assuming  and  in 
advising  the  jury  that  if  the  cars  containing  plaintiffs'  cattle  were 
bumped  together  or  used  in  switching,  such  acts  would  constitute  neg- 
ligence. St.  Louis  Ry.  Co.  v.  Smith,  63  S.  W.  Rep.,  1064;  Missouri, 
K.  &  T.  Ry.  Co.  V.  Williams,  40  S.  W.  Rep.,  161 ;  Houston  City  St.  Ry. 
Co.  V.  Artusey,  31  S.  W.  Rep.,  319;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  White, 
32  S.  W.  Rep.,  322 ;  Missouri  P.  Ry.  Co.  v.  Christman,  65  Texas,  369 ; 
Mavo  V.  Tudor,  74  Texas,  471;  Texas  &  P.  Ry.  Co.  v.  Murphy,  46 
Texas,  368;  Heldt  v.  Webster,  60  Texas,  207;  Austin  v.  Talk,  26  Texas, 
130;  Andrews  v.  Marshall,  26  Texas,  215. 

In  order  to  entitle  the  plaintiff  to  recover  herein,  it  is  necessary  that 
the  negligence  of  which  the  defendants  are  alleged  to  have  been  guilty 
should  have  directly  and  proximately  caused  damage  to  the  plaintiffs* 
cattle;  the  court,  tilierefore,  erred  in  said  paragraph  of  its  charge  in 
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anthorizing  a  recovery  for  all  damage  caused  or  contributed  to  by  said 
alleged  negligence.    Texas  ft  P.  By.  Co.  v.  Reed,  88  Texas,  448. 


Chas,  L.  Lauderdale,  for  appellees. 


EIDSON,  AssocuTE  Justice. — ^This  was  a  suit  by  Prank  Kothmann 
and  A.  F.  Kothmann  against  the  Houston  &  Texas  Central  Railroad 
Company,  the  Gnlf,  Colorado  &  Santa  Pe  Railway  Company,  the  Atch- 
ison, Topeka  &  Santa  Fe  Railway  Company,  and  the  St.  Louis  &  San 
Francisco  Railroad  Company,  to  recover  of  defendants  damages  alleged 
to  have  been  sustained  on  account  of  the  alleged  negligence  of  defend- 
ants in  transporting  a  shipment  of  cattle  from  Uano,  Texas,  to  market 
at  National  Stock  Yards,  Illinois.  The  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  for  plaintiffs  for  $93.76  against  the  Houston 
ft  Texas  Central .  Railroad  Company,  for  $104.25  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company,  for  $15.63  against  the  Atch- 
ison, Topeka  &  Santa  Fe  Railway  Company,  and  $255.26  against  the 
St.  Louis  &  San  Francisco  Railroad  Company. 

By  their  first  assignment  of  error  appellees  complain  of  the  fifth 
paragraph  of  the  court's  charge,  which  instructs  the  jury  that  it  was 
the  duty  of  each  of  the  defendants,  at  places  where  plaintiffs*  cattle 
were  stopped  for  rest,  feed  and  water,  to  afford  the  plaintiffs  reason- 
able time  and  opportimity  to  permit  said  cattle  to  rest,  eat  and  drink 
sufficiently,  because  there  was  no  eviden<je  that  the  Houston  &  Texas 
Central  Railroad  Company  or  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company  or  the  St.  Louis  &  San  Francisco  Railroad  Company 
had  failed  to  perform  their  full  duty  in  said  particular,  there  being  evi- 
dence against  one  of  the  defendants  only,  the  Gulf,  Colorado  ft  Santa 
Fe  Railway  Company,  did  not  authorize  said  instruction  as  to  the 
others.  The  defendants  having  been  jointly  sued  and  the  charges  of 
negligence  embraced  in  said  instruction  being  alleged  in  the  petition 
against  all  of  the  defendants  jointly  and  the  court  having  in  its  main 
charge  and  in  the  specially  requested  charge  of  defendants  instructed 
the  jury  that  each  defendant  would  be  liable  only  for  its  own  negli- 
gence, we  think  the  jury  could  not  have  been  misled  by  the  instruction 
complained  of. 

In  their  second  assignment  of  error  appellants  complain  of  that  part 
of  the  fifth  paragraph  of  the  court's  charge  which  instructs  the  jury  in 
substance,  that  it  was  the  duty  of  appellants  to  transport  appellees' 
cattle  with  "ordinary  care,  speed  and  diligence"  on  the  ground  that 
said  instruction  required  of  defendants  a  higher  degree  of  care  and 
greater  diligence  than  was  required  by  law.  While  considered  separately 
from  and  disconnected  with  other  parts  of  the  main  charge  of  the  court 
and  special  instructions  given  at  the  request  of  appellants,  the  charge 
complained  of  might  be  subject  to  the  criticism  of  appellants,  we  think 
it  is  not  when  construed  in  connection  with  that  part  of  the  main 
charge  of  the  court  which  applies  the  law  directly  to  the  issues  raised 
by  the  pleadings  and  evidence  and  the  special  charge  of  the  defendants 
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given  by  the  court  bearing  upon  the  diligence  required  of  defendants 
with  respect  to  the  time  within  which  it  was  their  duty  to  transport 
the  appellees*  cattle  to  their  destination. 

Appellants  by  their  third  assignment  of  error  complain  of  the  fifth 
paragraph  of  the  court's  charge  upon  the  ground  that  the  same  imposes 
upon  the  several  defendants  the  duty  of  transporting  cattle  tendered  it 
or  them  forthwith,  whereas  in  law  each  defendant  was  entitled  to  rea- 
sonable time  after  the  tender  of  said  cattle  to  it  within  which  to  re- 
ceive said  cattle  and  to  begin  the  transportation  of  same. 

We  do  not  think  that  the  part  of  the  charge  complained  of  is  sus- 
ceptible of  the  construction  sought  to  be  placed  upon  it  by  appellants 
when  considered  by  itself,  but  we  are  clearly  of  the  opinion  that  it 
would  not  be  when  construed  in  connection  with  the  following  special 
instruction  given  at  the  request  oif  appellants  by  the  court:  "You  are 
instructed  that  the  initial  carrier,  the  Houston  &  Texas  Central  Rail- 
road Company  was  entitled  to  have  a  reasonable  time  within  which  to 
begin  the  transportation  of  plaintiflFs'  live  stock  after  the  same  had 
been  delivered  to  it;  and  that  each  successive  carrier  was  entitled  to 
reasonable  time  after  said  cattle  had  been  delivered  to  it  within  which 
to  receive  and  begin  the  transportation  of  ffaid  stock;  and  that  delays, 
if  any,  which  were  not  imreasonable  or  negligent,  even  though  they  re- 
sulted in  damage,  can  not  form  the  basis  for  a  verdict  against  any  of 
the  defendants.'' 

Appellants  by  their  fourth  assignment  of  error  complain  of  the  sev- 
enth paragraph  of  the  general  charge  of  the  court  which  defines  negli- 
gence and  is  as  follows:  "Negligence  is  the  failure  to  do  that  which 
men  of  ordinary  prudence  and  intelligence  would  do  under  the  same 
or  like  circumstances;  or  the  doing  of  that  which  men  of  ordinary 
prudence  and  intelligence  would  not  do  under  the  same  or  like  circum- 
stances." We  are  not  prepared  to  say  that  this  instruction  in  view  of 
the  issues  and  evidence  in  this  case  is  erroneous.  If,  however,  it  is  an 
inaccurate  definition  of  negligence,  it  was  corrected  by  the  special  in- 
struction given  the  jury  by  the  court  at  the  request  of  appellants  which 
is  as  follows:  "You  are  further  instructed  that  negligence  is  the  fail- 
ure to  do  what  a  reasonably  prudent  person,  resting  under  a  legal  duty 
to  do,  would  have  done  under  the  same  or  similar  circumstances;  or 
the  doing  what  a  reasonably  prudent  person,  resting  under  a  legal 
duty,  to  leave  undone,  would  not  have  done  under  the  same  or  similar 
circumstances,  which  said  duty  is  measured  by  the  exigencies  of  the 
situation." 

Appellants  under  their  fifth  and  sixth  assignments  of  error  con- 
tend that  the  eighth  paragraph  of  the  court's  charge  authorizes  the 
jury  to  find  for  plaintiffs  if  they  believe  from  the  evidence  that  the 
cars  containing  the  plaintiffs'  cattle  were  bumped  together  or  used  in 
switching  without  regard  to  whether  defendants  were  guilty  of  negli- 
gence in  said  particular  and  that  said  charge  is  on  the  weight  of  evi- 
dence and  also  that  same  authorizes  the  jury  to  award  damages  to 
plaintifTs  for  injury  to  their  cattle  regardless  of  whether  or  not  such 
injuries  were  proximately  caused  by  the  negligence  on  the  part  of  de- 
fendants or  any  of  them.    We  do  not  think  the  charge  is  subject  to  any 
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of  the  above  stated  objections.  It  instructs  the  jury  if  they  believe 
from  the  evidence  that  the  defendants  or  either  or  any  of  them  did 
negligently  cause  or  permit  the  cars  in  which  the  plaintiffs'  cattle  were 
by  it  being  carried  to  be  bumped  together  or  used  in  switching,  etc^ 
and  that  the  injuries  alleged  were  caused  by  such  negligence,  if  any, 
they  would  find  for  plaintiffs.  The  words  negligently  used  in  the  first 
part  of  the  paragraph  evidently  relates  to  the  act  of  bumping  together 
in  switching  and  made  it  necessary  for  the  jury  to  believe  that  the  cars 
were  negligently  bumped  together  or  negligently  used  in  switching 
before  they  could  find  for  the  plaintiffs.  We  overrule  the  seventh  as- 
signment of  error  because,  in  our  opinion,  there  is  testimony  in  the 
record  authorizing  the  court  to  give  to  the  jury  the  instruction  com- 
plained of  in  this  assignment. 

The  ninth  paragraph  of  the  court's  charge  is  not  subject  to  the  criti- 
cism of  appellants  when  read  in  connection  with  the  eighth  paragraph 
of  said  charge  and  special  charges  given  at  the  request  of  appellants. 

By  their  ninth  assignment  of  error  appellants  complain  of  the  twelfth 
paragraph  of  the  court's  charge  upon  the  ground  that  it  authorizes  a 
recovery  for  all  damage  "caused  or  contributed  to"  by  said  alleged  neg- 
ligence. We  do  not  think  .this  instruction  is  erroneous,  and  besides,  it 
is  substantially  the  same  as  one  asked  by  the  defendants  and  given  by 
the  court  upon  the  same  subject. 

Appellants  in  their  tenth  assignment  of  error  complain  of  said 
twelfth  paragraph  of  the  court's  charge  upon  the  ground  that  same  is 
on  the  weight  of  the  evidence  and  has  a  tendency  to  cause  the  jury  to 
believe  that  they  must  return  a  verdict  in  favor  of  the  plaintiffs  and 
against  each  and  all  of  the  defendants.  We  are  of  the  opinion  that  said 
paragraph  of  the  court's  charge  is  not  subject  to  the  criticism  of  ap- 
pellants, especially  when  read  in  connection  with  the  eleventh  para- 
graph of  the  court's  charge  which  instructs  the  jury  that  unless  they 
find  in  favor  of  the  plaintiffs  they  will  find  in  favor  of  the  defendants 
and  if  they  find  in  favor  of  the  defendants  they  will  so  state  by  their 
verdict. 

The  verdict  and  judgment  are  fully  supported  by  the  testimony,  and 
finding  no  error  in  the  record  the  judgment  of  the  court  below  is 
aflBrmed. 

Affirmed.  . 


Galveston.  Harrisburg  &  San  Antonio  Railway  Company  v. 

D.  W.  Fry. 

Decided  January  4,  1005. 

1. — Charge — Favorable  to  Complainant — Personal  Injnries — ^Burden  of  Proof. 

An  instruction  to  the  jury  to  return  a  verdict  for  plaintiff  if  they  found 
that  he  was  injured  as  set  forth  in  the  petition,  placed  an  onerous  burden  upon 
plaintiff,  of  which  defendant  can  not  complain,  it  being  alleged,  in  substance, 
that  plaintiff  was  injured  in  every  member,  limb,  organ  and  sense. 

2.~Ballway  Crossing— Open  Qates— Perilous  Position— Knowledge— Charge. 

Where  defendant  had  opened  the  gates  at  a  railway  crossing,  thereby  in- 
viting plaintiff  to  enter,  and  knew  that  he  did  enter  and  was  on  the  crossii^ 
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and  knew  that  it  had  backed  its  car  into  his  wagon,  a  chaise  presenting  these 
issues  need  not  submit  the  question  of  defendant's  knowledge  of  the  perilous 
position  of  plaintiff  after  it  had  struck  his  wagon,  attached  it  to  the  car  and 
dragged  it  forward,  the  law  charging  it  with  such  knowledge. 

8.»PeT80iLal  Injuriea— Verdict. 

A  verdict  of  $6,000  held  not  excessive  for  injuries  affecting  plaintiff's  hip, 
heart  action  and  blood  circulation,  such  injuries  being  permanent. 

ON  MOTION  FOB  BBHEAfilNO. 

4.~f  eriloui  Position— Knowledge. 

The  fact  that  defendant  kept  a  piteman  at  the  crossing  whose  duty  it  was 
to  know  when  people  were  approaching  and  when  they  entered  on  the  crossing, 
and  the  testimony  of  an  employe  that  he  saw  plaintiff  at  the  time  the  order 
to  move  the  train  was  given  and  that  he  had  started  to  cross  then  and  that  he 
saw  him  when  the  car  struck  his  wagon,  were  sufficient  to  show  knowledge  on 
the  part  of  defendant  that  plaintiff  was  on  the  track. 

S^Bulet  of  Bailway— ICovliig  Can. 

Evidence  considered  and  held  to  establish  a  rule  of  the  railway  requiring 
an  employe  to  be  at  the  end  of  a  car  nearest  the  street  crossing  to  see  that 
the  track  was  clear  before  giving  the  signal  to  move. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Baker,  Botts,  Parker  &  Garwood  and  Newton  &  Ward,  for  appellant. 
— The  court  erred  in  the  charge  set  forth  in  the  second  assignment  of 
error  in  that  it  assumed  as  a  matter  of  law  that  defendant's  servants, 
when  the  car  was  moved  forward  and  dragged  plaintiff's  vehicle  with 
him  in  it,  knew  or  should  have  known  of  the  plaintiff's  danger,  dam- 
ages and  injuries,  whereas  there  was  no  evidence  in  the  case  which 
showed  that  defendant's  servants  knew  that  the  car  had  caught  in 
plaintiff's  vehicle  or  knew  of  his  dangerous  situation  or  that  they  ought 
to  have  so  known.  Texas  &  P.  Ry.  Co.  v.  Overall,  82  Texas,  248 ;  Wil^ 
liams  V.  G.,  H.  &  S.  A.  Ry.  Co.,  78  S.  W.  Rep.,  48 ;  De  la  Vergne  R. 
Mch.  Co.  V.  Stahl,  64  S.  W.  Rep.,  40;  International  &  G,  N,  Ry.  Co.  v. 
Dyer,  76  Texas,  160;  Dillingham,  Rcc'r,  v.  Parker,  80  Texas,  573; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers,  91  Texas,  56-6. 

Earnest  Fellbaum  and  Bertrand  &  Arnold,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  suit  for  damages  arising  from 
personal  injuries  inflicted  at  a  railroad  crossing,  by  pushing  a  car  into 
the  wagon  of  appellee  and  then  moving  forward  and  dragging  same. 
Appellant  answered  by  general  and  special  exceptions  and  general  de- 
nial. The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  the  sum  of  six  thousand  dollars. 

The  facts  show  that  appellee  was  injured  at  the  crossing  of  appel- 
lant's railroad  on  Burleson  Street.  At  that  crossing  appellant  main- 
tained gates  and  had  an  employe  to  watch  the  movement  of  trains  and 
the  traveling  public  and  to  open  the  gates  when  the  crossing  was  clear 
and  close  them  when  a  train  or  locomotive  was  about  to  pass.  On  the 
day  of  the  injury  the  gates  were  opened  and  appellee  and  others  drove 
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their  vehicles  within  the  gates  and  on  the  street  crossing.  One  wagon 
was  immediately  in  front  and  another  in  the  rear  of  appellee's  wagon. 
After  the  wagons  had  gone  inside  the  gates  and  were  on  the  crossing 
the  gates  in  front  were  closed  and  the  wagons  were  necessarily  stopped. 
A  passenger  coach  was  standing  on  the  track  on  which  appellee  was 
standing,  being  only  a  few  feet  distant,  and  appellant  saw  that  it  was 
about  to  move  and  he  tried  to  get  out  of  the  way  but  being  hemmed  in 
by  the  other  wagon  he  could  not  do  so  and  the  result  was  that  his 
wagon  was  struck  by  the  coach  and  in  some  way  became  attached  to  it. 
As  soon  as  the  coach  struck  the  wagon  it  stopped  and  was  then  moved 
in  the  opposite  direction  dragging  appellee  and  his  horse  and  wagon 
with  it.  It  was  the  duty  of  appellants  gateman  in  the  tower  to  keep 
an  outlook  so  as  to  protect  persons  on  the  track  from  moving  cars. 
The  employes  knew  that  appellee  was  on  the  track  and  knew  that  his 
wagon  was  struck  by  the  car.  The  rules  prescribed  by  appellant  re- 
quired that  a  person  should  be  at  the  end  of  the  car  nearest  the  street 
to  see  that  the  tracks  were  clear  before  giving  the  signal  to  move  the 
car,  but  none  was  on  the  end  of  the  car  in  question. 

The  court  charged  the  jury  as  follows:  *lf  you  believe  from  the 
evidence  that  on  or  about  the  30th  day  of  August,  1902,  plaintiff  was 
riding  in  a  one  horse  wagon  or  cart,  with  a  horse  attached,  and  pro- 
ceeded to  cross  over  defendants  railroad  tracks  at  the  point  where 
the  tracks  intersect  Burleson  Street,  and,  if  you  further  believe  from 
the  evidence  that  the  defendant  maintained  crossing  gates  on  said  Bur- 
leson Street  crossing,  and  that  the  gates  on  said  Burleson  Street  cross- 
ing were  opened  and  raised  by  defendant;  and  if  you  further  believe 
from  the  evidence  that  the  plaintiff  proceeded  to  cross  over  defendant's 
tracks  at  said  Burleson  Street  crossing,  and  that,  while  doing  so,  if  he 
did  so,  the  defendant  moved  and  backed  a  car  against  plaintifPs  wagon, 
and  injured  him,  as  alleged  in  plaintiff's  petition,  and  if  you  further 
believe  from  the  evidence  that  said  car  came  to  a  stop  and  then  was 
moved  forward,  and  that  plaintiff's  vehicle  was  dragg^  with  plaintiff 
in  it  and  that  plaintiff  was  thereby  injured  as  alleged  in  plaintiff's 
petition,  and  if  you  further  believe  from  the  evidence  that  it  was  negli- 
gence on  the  part  of  the  defendant  under  all  the  facts  and  circum- 
stances in  evidence  before  you,  to  move  said  car  against  plaintiff's  wagon, 
if  it  did  so,  and  then  to  move  said  car  forward  and  drag  plaintiff's  said 
vehicle  with  plaintiff  in  it,  if  it  did  so,  and  that  such  negligence,  if 
any,  was  the  direct  cause  of  plaintiff's  injuries,  if  any,  and  that  plain- 
tiff was  not  guilty  of  contributory  negligence,  then  your  verdict  must 
be  for  the  plaintiff."  The  charge  is  claimed  to  be  erroneous  because 
(1)  it  should  not  have  submitted  injuries  set  forth  in  the  petition 
which  were  not  proven,  (2)  because  the  charge  was  without  evidence 
or  pleading  to  support  it  and  was  merely  abstract,  (3)  because  it  sub- 
mitted other  and  different  grounds  of  negligence  from  those  alleged  in 
the  petition,  (4)  because  the  court  omitted  to  submit  the  question  of 
appellant's  knowledge  of  the  danger  in  which  appellee  was  to  the  jury 
and  assumed  such  knowledge,  and  (5)  because  there  was  no  evidence 
that  the  gates  were  opened  and  raised  by  appellant,  and  the  charge 
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assumed  that  such  opening  and  raising  was  negligence.    None  of  these 
objections  is  well  taken. 

Requiring  the  jury  to  find  for  appellee  if  they  found  he  was  injured 
as  set  forth  in  the  petition  was  an  onerous  burden  placed  upon  ap- 
pellee of  which  appellant  should  not  complain,  for  in  the  petition  it 
was  alleged  in  substance  that  every  member,  limb,  organ  and  sense  was 
injured  by  the  collision,  and  if  appellee  was  compelled  to  prove  every- 
one of  them  before  he  could  recover  he  was  required  to  do  something 
not  contemplated  by  the  law. 

The  .allegation  that  appellant  knew,  or  should  have  known,  of  the 
perilous  position  of  appellee  on  the  crossing  after  it  had  struck  his 
wagon  and  attached  it  to  the  car,  was  unnecessary  and  immaterial. 
The  law  charged  appellant  with  that  knowledge.  It  had  opened  its 
gates  at  a  street  crossing  thereby  inviting  appellee  to  enter,  it  knew 
that  he  did  enter  and  was  on  the  crossing,  it  knew  that  it  backed  its 
car  into  the  crossing  and  struck  appellee^s  wagon  and  it  was  liable 
for  all  injuries  growing  out  of  such  collision  whether  it  knew  it  had 
fastened  its  car  to  the  wagon  or  not  If  the  doctrine  should  be  sus- 
tained that  railroad  companies  should  not  be  liable  for  injuries  to  per- 
sons at  street  crossings  unless  they  knew  of  the  peril,  license  would 
be  given  to  always  be  ignorant  of  such  peril.  If  there  had  been  error 
in  failing  to  charge  as  to  appellant's  knowledge,  it  was  one  of  omis- 
sion and  should  have  been  cured  by  a  charge  requested  by  appellant. 

The  charge  fairly  presented  the  issues,  made  by  pleadings  and  evi- 
dence, and  is  not  open  to  the  criticism  that  it  presented  issues  not 
made  by  pleadings  and  evidence.  It  was  alleged  and  proved  that  the 
gates  were  raised  and  an  implied  invitation  conveyed  to  all  persons, 
desiring  to  cross  to  do  so.  It  was  not  assumed  that  the  gates  were 
opened  and  raised  although  it  might  have  been  done,  as  the  uncon- 
troverted  evidence  proved  that  fact.  There  was  no  assumption  that  rais- 
ing and  opening  the  gates  was  negligence.  The  liability  of  appellant  is 
made  to  turn  on  its  negligence  in  striking  and  dragging  the  wagon. 

It  was  shown  by  the  evidence  of  appellee,  and  was  not  contradicted 
by  appellant,  that  appellee  had  been  injured  in  his  right  hip  joint  or 
in  the  junction  of  the  hip  bone  with  the  back  bone,  that  his  heart 
was  dilated  and  diseased,  that  he  had  palpitation  of  IJie  Beart  accom- 
panied with  a  very  tapid  pulse,  that  his  circulation  was  bad  and  that 
the  injuries  were  permanent.  They  were  shown  to  have  followed  the 
accident  at  the  street  crossing.  It  was  also  shown  that  appellee  had 
suffered  great  pain  and  that  his  ability  to  labor  had  been  decreased. 
The  verdict  can  not  therefore  be  held  to  be  excessive. 

The  assignment  of  error  not  discussed  are  disposed  of  by  our  con- 
clusions of  fact. 

The  judgment  will  be  affirmed. 

Affirmed. 

ON    MOTION    FOR    REHEARING. 

It  is  contended  by  appellant  that  there  was  no  evidence  that  its 
employes  knew  appellee  was  on  the  track.  The  employes  knew  that 
the  gate  had  been  raised  and  must  have  known  that  people  entered  and 
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that  the  gates  had  been  closed  before  they  could  get  out.  The  gate- 
man  was  there  to  know  just  such  matters.  Furthermore,  J.  H.  I^yons, 
an  employe  of  appellant,  swore  that  he  saw  appellee  when  the  car 
struck  his  wagon  and  saw  the  wagon  dragged.  He  must  have  seen  him 
before  the  wagon  was  struck,  because  he  swore  that  he  saw  him  at  the 
time  the  order  to  move  the  train  was  given  and  that  he  had  started 
across  Burleson  Street. 

It  is  also  contended  that  there  is  no  evidence  in  the  record  upon 
which  to  base  the  conclusion  that  the  rules  of  appellant  required  that  an 
employe  should  be  at  the  end  of  the  car  nearest  the  street  to  see  that 
the  track  was  clear  before  giving  the  signal  to  move.  Sieckemins,  the 
engineer  on  the  switch  engine,  was  a  witness  for  appellant  and  testified 
that  the  general  rule  was  to  have  some  one  at  the  back  of  the  car 
that  is  being  backed,  and  he  was  asked  if  it  was  not  required  that  this 
person  should  go  back  and  see  that  the  track  was  clear  before  giving 
orders  to  the  engineer  to  back  the  car  on  the  street.  He  answered: 
"I  think  there  is  an  order  in  the  book  of  rules  to  that  effect;  some- 
thing of  that  kind,  see  everything  is  clear  before  you  pull  ahead.'* 
Appellant  then  asked  the  witness  if  it  was  necessary  to  have  a  switch- 
man on  a  car  that  was  standing  still  and  that  was  about  to  be  struck 
and  he  answered  that  it  was.  Then  on  cross-examination  appellee  said : 
"I  want  to  know  whether  it  was  his  business  to  go  to  the  end  of  the 
car  nearest  to  the  street,  and  before  giving  you  the  signal  to  see  that 
things  were  clear  there?''  He  answered:  *^e  is  to  see  that  every- 
thing is  clear  before  he  gives  the  signal  to  go  ahead;  I  think  the  book 
of  rules  covers  that."  The  signal  to  move  the  car  was  given  in  this 
instance  although  the  switchman  saw  appellee  crossing  the  street  in 
a  few  feet  of  the  car.    The  motion  for  rehearing  is  overruled. 

Overruled, 

Writ  of  error  refused. 


A.  A.  Gray  et  al.  v.  George  Freeman. 
Decided  January  4,  1906. 

1.— ^Yoiding  Contraot— Buresi. 

The  free  will  of  the  contracting  parties  is  essential  to  the  making  of  a 
contract,  and  if  by  the  wrongful  conduct  of  one  party  the  other  is  bereft  of 
his  free  will  power,  the  contract  obtained  thereby  may  be  avoided  on  the 
ground  of  duress. 

2.<»l)iire8B— Standard  Betermlnatloii. 

Whether  there  was  duress  is  to  be  determined,  not  by  any  arbitrary  stand- 
ard, but  by  the  resisting  power  of  the  party  under  all  the  circumstances  ci  the 
case. 

S.~Diire88  by  Fear— Imprisonment  of  Child. 

Under  the  law  of  duress  by  putting  in  fear,  a  man's  child  stands  in  the 
same  position  as  himself  and  fear  of  imprisonment  of  a  child  will  destroy 
the  free  agency  of  the  parent,  and  the  agreement  he  makes  under  such  cir* 
comstances  can  not  be  enforced. 
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4.— Cancellation  of  Deed— Buress-^ssignment  of  Came  of  Action. 

A  deed  of  trust  to  certain  land  was  obtained  from  plaintiff's  father,  a  blind 
old  negro  over  70  years  of  age,  by  promised  immunity  from  criminal  prosecu- 
tion of  a  son  who  had  given  a  deed  of  trust  on  the  same  land,  representing  it 
to  be  his,  and  borrowed  money  thereon.  Held,  that  an  action  to  cancel  the 
deeds  of  trust,  instituted  by  the  father,  did  not  die  with  him,  but  plaintiff, 
another  son  to  whom  the  father  had  transferred  his  title  in  consideration  of 
support  and  maintenance  the  remainder  of  his  life,  could  prosecute  the  suit. 

5.^Same— Same— ^leadlng^EYldence— Earmleii  Srror. 

While  an  allegation  that  the  facts  connected  with  the  execution  of  a  mort- 
gage, which  was  obtained  by  duress,  were  imparted  to  plaintiff  by  the  mort- 
gagor should,  perhaps,  have  been  stricken  from  the  petition,  and  testimony  sus- 
taining such  allegation  excluded,  as  hearsay  and  immaterial,  the  failure  to  do  so 
was  not  reversible  error  where  no  injury  is  shown  to  have  resulted  to  appellants 
thereby  and  all  the  other  testimony  tended  to  show  that  the  mortgagor  was  under 
duress  when  he  executed  the  mortgage. 

6.»I>nreii  by  Feaiv-Pleadlng  and  Proof. 

An  allegation  charging  that  the  mortgage  was  obtained  by  direct  threats 
to  imprison  the  mortgagors  son  unless  it  was  given,  held  sustained  by  proof 
that  the  mortgagee's  agent  informed  the  mortffagor  that  his  son  was  guilty  of  a 
penitentiary  offense  and  assured  him  that  if  he  would  give  his  note,  secured 
by  the  mortgage,  the  mortgagee  would  not  go  out  of  his  way  to  prosecute  the 
son. 

7.<»Pleadlng  and  Proof— Harmless  Srror. 

Allegations  and  proof  as  to  what  was  the  consideration  for  the  execution 
of  the  d^  to  plaintiff  from  his  father  were  utterly  immaterial,  the  deed  itself 
reciting  the  consideration,  and  could  not  have  injured  defendant. 

8.-4Same— Consideration. 

Evidence  to  prove  an  agreement  between  plaintiff  and  his  father,  in  which 
the  latter  agreed  to  prosecute  the  suit  for  plaintiff  who  agreed  to  support  him 
during  his  life,  was  not  objectionable  as  showing  a  different  consideration  from 
that  recited  in  the  deed,  or  a  contract  to  be  performed  in  the  future. 

9.— Duress— Eyldence. 

Proof  of  statements* of  defendant  to  members  of  the  mortgagor's  family 
shortly  before  the  execution  of  the  mortgage  was  admissible  as  tending  to  show 
what  defendant  probably  said  to  the  mortgagor. 

10.— Same— £ame. 

A  statement  to  the  mortgagor's  daughter  and  son-in-law  that  if  they  did 
not  fix  up  the  matter  defendant  would  send  the  mortgagor's  son  to  the  peniten- 
tiary was  admissible  as  showing  a  concerted  plan  to  coerce  the  members  of 
the  family  into  paying  the  debt  due  from  the  son  to  the  mortgagee. 

11.— Eridence. 

Testimony  that  the  mortgage  had  been  changed  after  its  execution  was  ad- 
missible in  support  of  the  allegation  that  the  note  which  it  secured  had  been 
changed. 


The  deed  from  the  mortgagor  to  plaintiff  was  properly  admitted  in  evidence 
whatever  may  have  been  the  consideration  therefor. 

1S.F-Same— Petition— Date  of  Piling. 

Proof  of  the  date  of  filing  of  the  original  ptition,  filed  in  the  case  by  the 
mortgagor  before  he  assigned  the  cause  to  plaintiff,  did  not  place  the  petition' 
itself  in  evidence. 
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14. — ^XUnett  of  Juror — Signlnff  Yerdiet. 

Where  one  of  the  jurors  became  ill  daring  the  trial  and  was  excused  bj 
agreement  of  both  parties,  it  was  not  necessary  that  the  verdict  be  signed  by 
the  remaining  eleven,  the  signature  of  the  foreman  being  sufficient. 

15.— Compounding  Felony. 

One  who  executes  a  mortgage  for  the  purpose^  and  with  the  understanding 
that  his  son  shall  not  be  criminally  prosecuted  for  an  offense  he  has  committed, 
is  not  thereby  guilty  of  compounding  a  felony. 

ie.^Saine— Bepudiatiug  Unlawful  Contract. 

Though  the  father  had  been  guilty  of  compounding  the  crime  of  his  son, 
that  would  not  prevent  him  from  annulling  the  unlawful  contract. 

17.— Charge— Duress. 

A  chaige  to  find  for  plaintiff  if  the  representations  or  threats  of  defendants 
exercised  a  controlling  influence  over  the  will  of  the  mortgagor  and  induced  him 
to  execute  the  mortgage,  and  if  without  such  threats  he  woiud  not  have  executed 
the  same,  held  applicable  to  the  facts  in  evidence. 

On  Motion  fob  Rbhbabinq. 

18.— Evldenee— Praudulent  Bepresentations. 

Fraudulent  representations  other  than  those  alleged,  made  to  the  defrauded 
party  or  even  to  third  persons,  are  admissible  when  so  connected  or  a  part  of 
the  general  scheme  to  defraud  as  to  show  knowledge,  intent  or  design. 

Appeal  from  the  District  Court  of  Guadalupe.  Tried  below  before 
Hon.  M.  Kennon. 

Wurzbach  &  Woods  and  Ball  &  Ingram,  ior  appellants. — 1.  In  the 
absence  of  mistake,  fraud  or  accident  in  the  execution  of  the  deed 
from  Sam  Freeman,  Sr.,  to  George  Freeman,  which  intervener  did  not 
plead  or  proven.  Weaver  v.  City  of  Gainesville,  21  S.  W.  Bep.,  317; 
The  deed  recites  the  consideration  and  acknowledges  receipt  thereof 
before  the  instrument  was  executed,  and  parol  Evidence  was  not  proper 
to  add  to  the  same  in  the  absence  of  fraud  or  mistake  which  was  not 
plead  or  proven.  Weaver  v.  City  of  Gainesville,  21  S.  W.  Bep.,  317; 
Byers  v.  Byers,  32  S.  W.  Bep.,  925;  Womack  v.  Wamble,  27  S.  W. 
Bep.,  154;  Botan  Grocery  Co.  v.  Martin,  57  S.  W.  Bep.,  706;  Walter 
V.  Bearing,  65  S.  W.  Bep.,  380;  Baum  v.  Lynn,  30  L.  B.  A.  441; 
Maigley  v.  Hauer,  7  Johns,  341. 

2.  The  court  erred  in  refusing  to  set  aside  the  verdict  of  the  jury 
because  it  appeared  that  during  the  deliberations  of  the  jury  after  the 
trial  of  the  case,  one  of  them  was  excused  because  of  unavoidable  sick- 
ness and  the  verdict  of  the  jury  is  not  signed  by  the  remaining  eleven 
jurors  as  is  required  by  law,  and  is  therefore  void.  Constitution  of 
Texas,  art.  5,  sec.  13;  Lumber  Co.  v.  Hancock,  70  Texas,  312;  Banna 
Co.  v.  Wolfe,  22  S.  W.  Bep.,  269. 

3.  The  court  erred  in  refusing  the  special  charge  No.  1,  asked  by 
A.  A.  Gray  and  J.  M.  Taylor  because  upon  the  case  as  made  out  by 
the  intervener  his  grantor  executed  the  deed  of  trust  sought  to  be 
cancelled  with  the  distinct  understanding  on  his  part  that  his  son 
Sam  Freeman,  Jr.,  was  not  to  be  prosecuted  for  a  felony,  and  the 
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same  would  amount  to  the  compounding  of  a  felony^  and  this  suit 
being  one  in  equity  and  asking  for  equitable  relief,  and  this  court 
sitting  as  a  court  of  equity  could  not  lend  its  assistance  to  the  relief 
asked  for. 

We  will  treat  the  above  assignment  as  a  proposition.  Spaulding  v. 
Crawford,  27  Texas,  155;  Welbom  v.  Norwood,  20  S.  W.  Bep.,  1129; 
Booker  v.  Wingo,  7  S.  E.  Rep.,  49. 

4.  Although  Sam  Freeman,  Sr.,  may  have  been  overcome  by  fear, 
yet  if  he  executed  the  deed  of  conveyance  to  make  reparation  for  the 
conscious  guilt  of  his  son,  and  agreed  to  assume  the  debt  of  his  son, 
the  contract  was  a  valid  and  binding  contract.  His  fear  of  the  law- 
ful punishment  of  Sam  Freeman,  Jr.,  can  not  be  regarded  as  duress. 
Landa  v.  Obert,  45  Texas,  540;  Landa  v.  Obert,  78  Texas,  33;  I^ar- 
gent  V.  Beard,  53  S.  W.  Rep.,  90;  Helbom  v.  Buckman,  57  Am.  Rep., 
816. 

5.  The  duress  or  undue  influence  that  will  avoid  a  contract  is  such 
as  dej)rive8  the  party  of  his  will  and  destroys  free  moral  agency. 
Landa  v.  Obert,  45  Texas,  540 ;  Landa  v.  Obert,  78  Texas,  33 ;  Brown 
V.  Mitchell,  75  Texas,  9;  Largent  v.  Beard,  63  S.  W.  Rep.,  90;  Helborn 
V.  Bucknam,  57  Am.  Rep.,  816;  Wetz  v.  Schneider,  78  S.  W.  Rep.,  394; 
52  Central  Law  Journal,  326. 

6.  The  verdict  of  the  jury  was  contrary  to  the  law,  and  the  evidence, 
in  that  and  because  the  evidence  fails  to  show  that  the  defendants  prac- 
ticed any  duress  upon  Sam  Freeman,  Sr.,  or  that  Sam  Freeman,  Sr., 
was  in  any  way  overcome  or  compelled  by  any  undue  influence  to  exe- 
cute the  deed  of  conveyance  sought  to  be  cancelled  in  this  case.  Landa 
V.  Obert,  45  Texas,  450;  Landa  v.  Obert,  78  Texas,  33;  Largent  v. 
Beard,  53  S.  W.  Rep.,  90;  I^oud  v.  Hamelton  (Tenn.),  51  S.  W.  Rep., 
140;  Reichle  v.  Bentle,  70  S.  W.  Rep.  (Mo.),  919 ;  Coast  v.  Bank,  138  111., 
559;  Tiller  v.  Green,  26  Mich.,  69;  Helbom  v.  Buckman,  57  Am.  Rep., 
816;  Bishop  on  Contracts,  sec.  494;  39   Central  Law  Journal,  224. 

Dibrell  &  Mosheim,  for  appellee. — A  contract  procured  by  threats  of 
prosecution  of  a  son,  whether  legal  or  illegal,  is  duress  and  will  avoid 
the  father's  contract  so  procured.  Perkins  v.  Adams  &  Co.,  17  Texas 
Civ.  App.,  331;  Hensinger  et  al.  v.  Dyer,  48  S.  W.  Rep.,  912;  Adams 
V.  Irving  National  Bank,  116  N.  Y.,  167;  Eadie  v.  Slimmon,  26  N.  Y., 
3;  Morrison  v.  Faulker,  80  Texas,  132. 

FLY,  Associate  Justice. — This  is  a  suit  originally  instituted  by 
Sam  Freeman,  Sr.,  against  A.  A.  Gray,  J.  M.  Taylor  and  Sam  Freeman, 
Jr.,  to  cancel  two  deeds  of  trust;  the  first  executed  by  Sam  Freeman, 
Jr.,  and  the  other  by  Sam  Freeman,  Sr.,  on  the  same  tract  of  30  acres 
of  land  in  Guadalupe  County,  the  first  dated  May  29,  1902,  being  given 
to  secure  a  debt  due  by  Sam  Freeman,  Jr.,  to  Gray,  the  latter  to  same 
trustee  to  secure  the  same  debt.  The  ground  of  cancellation  of  the  first 
deed  of  trust  was  that  Sam  Freeman,  Jr.,  had  no  interest  in  the  land, 
and  the  second  that  A.  A.  Gray  and  Theo.  Gibbs,  his  agent,  had  procured 
its  execution  by  threats  to  imprison  Sam  Freeman,  Jr.,  if  the  debt  in- 
curred by  him  was  not  secured.    Sam  Freeman,  Sr.,  died  pending  the 
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suit  and  his  son  George  Freeman  intervened  claiming  to  have  pmchased 
the  land  from  his  father  and  setting  up  the  same  grounds  for  cancel- 
lation of  the  deeds  of  trust.  A  trial  by  jury  resulted  in  a  verdict  and 
judgment  for  appellee.  This  appeal  is  being  prosecuted  by  Qray  and 
Taylor.  They  complain  only  of  the  cancellation  of  the  deed  of  trust 
given  by  Sam  Freeman,  Sr. 

We  find  that  on  May  28,  1903,  A.  A.  Qray,  who  resides  in  Bexar 
County,  Texas,  in  company  with  Theo.  Gibbs,  his  agent  and  attorney, 
went  first  to  the  residence  of  Newt  Dibrell,  in  Guadalupe  County,  seek- 
ing for  Sam  Freeman,  Sr.  The  wife  of  Newt  Dibrell  was  the  daughter 
of  Sam  Freeman,  Sr.  Not  finding  him  there,  Gibbs  told  Newt  about 
Sam  Freeman,  Jr.,  having  procured  money  from  Gray  by  representing 
that  he  was  the  owner  of  the  land  in  controversy,  and  that  he  had  com- 
mitted a  penitentiary  offense.  Newt  although  greatly  disturbed  would 
not' agree  to  stand  for  the  debt  but  told  Gray  and  Gibbs  where  Sam 
Freeman,  Sr.,  could  be  found  in  Gonzales  County.  They  sought  and 
found  the  elder  Freeman,  who  was  a  blind  negro  over  seventy  years  old. 
Gibbs  led  him  off  to  a  secluded  spot  and  told  him  that  his  son  had  com- 
mitted a  penitentiary  offense  and  by  promising  his  son  immunity  from 
punishment  if  the  debt  was  secured,  so  worked  on  the  fears  of  the  weak 
old  man  that  he  executed  the  note,  and  mortgage  on  the  land.  Gibbs 
took  the  acknowledgment  to  the  instrument,  which  was  signed  by  the 
mark  of  the  old  man  as  he  could  neither  read  nor  write.  Sam  Free- 
man, Sr.,  gave  appellee  a  deed  to  the  land. 

It  would  be  interesting,  if  not  instructive,  to  follow  the  law  as  to 
duress  by  putting  in  fear  from  its  early  conception,  when  the  rigorous 
test  of  what  a  man  of  courage  would  do  under  like  circumstances  was 
applied  to  every  individual,  down  through  its  successive  steps  to  the 
modem  theory  that  there  can  be  no  legal  standard  as  to  the  power  to 
resist  wrong  and  oppression,  but  that  every  case  must  be  judged  by  the 
parties  to  it  and  the  facts  and  circumstances  surrounding  it.  There 
has  been  manifested  a  remarkable  tenacity,  upon  the  part  of  courts,  to 
adhere  to  the  doctrine  of  a  legal  standard  and  the  ancient  rule  though 
modified  and  changed  from  the  standard  of  resistance  of  a  courageous 
man  to  that  of  a  man  of  ordinary  firmness,  is  still  adhered  to  in  some 
courts.  Again  it  has  been  held  that  mere  threats  of  a  criminal  prosecu- 
tion do  not  constitute  duress  unless  there  is  a  threat  of  immediate  and 
unlawful  imprisonment.  This  doctrine  has  been  also  modified  and  it  is 
held  that  the  guilt  or  innocence  of  the  wronged  party,  or  the  lawfulness 
or  unlawfulness  of  the  threats  are  immaterial. 

Speaking  on  this  subject,  in  the  case  of  Ins.  Co,  v.  Kirkpatrick,  20 
So.  Rep.,  651,  the  Supreme  Court  of  Alabama  said :  ^^t  was  never  con- 
templated in  the  law  that  either  the  actual  or  threatened  use  or  misuse 
of  criminal  process,  legal  or  illegal,  should  be  resorted  to  for  the  pur- 
pose of  compelling  the  payment  of  a  mere  debt,  although  it  may  be 
justly  owing  and  due,  or  to  coerce  the  making  of  contracts  or  agree- 
ments from  which  advantage  is  to  be  derived  by  the  party  emplojring 
such  threats.  Ample  civil  remedies  are  afforded  in  the  law  to  enforce 
the  pajrment  of  debts  and  the  performance  of  contracts,  but  the  criminal 
law  and  the  machinery  for  its  enforcement  have  a  wholly  different  pur- 
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pose,  and  can  not  be  employed  to  interfere  with  that  wise  and  just 
polic}'  of  the  law  that  all  contracts  and  agreements  shall  be  founded 
upon  the  exercise  of  the  free  will  of  the  parties  which  is  the  real  es- 
sence of  all  contracts." 

In  the  case  of  Galusha  v.  Sherman,  81  N,  W.  Bep.,  495,  47  Law  Rep. 
Ann.,  417,  the  question  of  duress  is  discussed  by  the  Supreme  Court  of 
AVisconsin  in  an  able  manner,  and  after  following  the  history  of  the 
evolution  of  the  position  of  courts  on  the  subject,  the  modem  doctrine 
is  thus  forcibly  and  clearly  stated.  "The  making  of  a  contract  requires 
the  free  exercise  of  the  will-power  of  the  contracting  parties,  and  the 
free  meeting  and  blending  of  their  minds;  In  the  absence  of  that,  the 
essential  of  a  contract  is  wanting ;  and  if  such  absence  be  produced  by  the 
wrongful  conduct  of  one  party  to  the  transaction,  or  conduct  for  which  he 
is  responsible,  whereby  the  other  party  for  the  time  being,  through  fear, 
is  bereft  of  his  free  will-power,  for  the  purpose  of  obtaining  the  contract 
and  it  is  thereby  obtained,  such  contract  may  be  avoided  on  the  ground 
of  duress.  There  is  no  legal  standard  of  resistance  which  a  party  must 
exercise  at  his  peril  to  protect  himself.  The  question  in  each  case  is, 
was  the  alleged  injured  person,  by  being  put  in  fear  by  the  other  party 
to  the  transaction  for  the  purpose  of  obtaining  an  advantage  over  him, 
deprived  of  the  free  exercise  of  his  will-power,  and  was  such  advantage 
thereby  obtained?  If  the  proposition  be  determined  in  the  affirmative, 
no  matter  what  the  nature  of  the  threatened  injury  to  such  person,  or 
his  property,  or  the  person  or  liberty  of  his  wif6  or  child,  the  advantage 
thereby  obtained  can  not  be  retained.  The  idea  is  that  what  constitutes 
duress  is  wholly  a  matter  of  law  and  is  simply  the  deprivation  by  one 
person  of  the  will-power  of  another  by  putting  such  other  in  fear  for 
the  purpose  of  obtaining,  by  that  means,  some  valuable  advantage  of 
him.  The  means  by  which  that  condition  of  mind  is  produced  are  mat- 
ters of  fact,  and  whether  such  condition  was  in  fact  produced  is  usually 
wholly  matter  of  fact,  though  of  course  the  means  may  be  so  oppressive 
as  to  render  the  result  an  inference  of  law.  It  is  a  mistaken  idea  that 
what  constitutes  duress  is  different  in  case  of  an  aged  person  or  a  wife 
or  child  than  in  case  of  a  man  of  ordinary  firmness.  .  .  .  The 
means  used  to  produce  that  condition,  the  age,  sex  and  mental  character- 
istics of  the  alleged  injured  party,  are  all  evidentiary,  merely,  of  the 
ultimate  fact  in  issue,  of  whether  such  person  was  bereft  of  the  free 
exercise  of  his  will-power.  Obviously  what  will  accomplish  such  result 
can  not  justly  be  tested  by  any  other  standard  than  that  of  the  par- 
ticular person  acted  upon.  His  resisting  power,  under  all  the  circum- 
stances of  the  situation,  not  any  arbitrary  standard,  is  to  be  considered 
in  determining  whether  there  was  duress." 

The  language  quoted,  we  think,  gives  the  law  correctly  and  it  is  sus- 
tained by  ample  authority.  Perkins  v.  Adams,  17  Texas  Civ.  App.,  331; 
Obert  V.  Landa,  59  Texas,  475,  78  Texas,  33;  Bank  v.  Sargent  (Nev.), 
91  N.  W.Rep.,  595;  Bond  Assn.  v.  Klee  (Neb.),  97  N.  W.  Rep.,  476; 
Cribbs  v.  Sowle  (Mich.),  49  N.  W.  Rep.,  687;  Taylor  v.  Jacques,  106 
Mass.,  291;  Bryant  v.  Peck,  154  Mass.,  460;  Schoener  v.  Lissauer  (X. 
Y.),  13  N.  E.  Rep.,  741;  Parmentier  v.  Pater  (Ore.),  9  Pac.  Rep.,  59; 
Vol.  XXXVII.  Civil— 36. 
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Earle  v.  Hosiery  Co.   (N.  J.  Eq.),  192;  Adams  v.  Bank,  23  N.  E. 
Rep.,  7. 

Under  the  law  of  duress  by  putting  in  fear,  a  man's  child  stands  in 
the  same  situation  as  himself,  and  fear  of  the  imprisonment  of  a  child 
will  destroy  the  free  agency  of  the  parent  and  the  agreement  he  makes 
under  such  circumstances  can  not  be  enforced  in  a  court  of  equity.  Love 
of  offspring  is  inherent  in  the  human  race  and  an  appeal  to  the  fears 
of  the  parent  in  connection  with  the  safety  of  the  child  attacks  him  in 
the  weakest  and  most  vulnerable  point.  Bank  v.  Kusworm  (Wis.),  59 
N.  W.  Rep.,  564.  The  case  is  also  reported  in  26  L.  R.  A.,  48,  where 
it  is  fully  annotated. 

Coming  now  to  consideration  of  the  errors  assigned  by  appellants, 
we  hold  that  the  petition  states  a  cause  of  action  and  that  it  was  not 
subject  to  a  general  demurrer.  The  circumstances  surrounding  the 
father  of  appellee  are  fully  set  forth  and  it  is  alleged  that  appellee  had 
a  deed  from  his  father  to  the  land.  The  contention  that  a  purchaser 
could  not  prosecute  the  suit,  we  think,  is  untenable.  To  hold  otherwise 
would  be  to  say  that  Sam  Freeman,  Sr.,  had  rights  in  the  land  but  that 
he  could  not  assign  them.  Such  is  not  the  law  of  Texas.  The  rule 
is  that  mere  personal  actions,  such  as  for  slander,  libel,  assault  and 
battery,  false  imprisonment,  etc.,  die  with  the  party,  but  when  the  in- 
jury affects  the  estate  rather  than  the  person  the  action  for  it  may  be 
assigned,  and  the  purchaser  can  prosecute  the  action.  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Freeman,  57  Texas,  156;  Carder  v.  McDermott,  12 
Texas,  546;  Winn  v.  Railway  Co.,  12  Texas  Civ.  App.,  200,  33  S.  W. 
Rep.,  593. 

In  the  case  of  Carder  v.  McDermett,  above  cited,  in  discussing  the 
right  of  a  party  to  sell  his  land  from  which  he  had  been  ousted,  it  was 
said :  "Does  there  exist  in  the  nature  of  real  property  any  such  quali- 
fication of  the  right  of  alienation  or  has  any  such  principle  of  law  been 
recognized  in  this  state,  as  would  deprive  an  owner,  who  has  been  ousted 
from  possession  of  the  power  to  sell  and  convey  such  rights  as  he  may 
have  in  the  property?  If  there  be,  it  would  seem  (strange  as  it  may 
appear)  that  the  legal  effect  of  an  outrage  (even  to  expulsion  from 
possession)  would  be  to  impair  also  the  right  in  the  property  itself, 
at  least  so  far  as  to  deprive  the  owner  of  the  previously  existing  power 
of  alienation,  and  thus  the  wrong  of  the  disseizor  would,  instead  of 
being  alleviated,  be  aggravated  by  the  additional  wrong  inflicted  by  the 
law.  The  unfortunate  owner,  deprived  of  possession  and  the  power  of 
sale  together,  would  be  compelled  either  to  surrender  his  rights,  or  in- 
volve himself  in  vexations  and  harassing  litigation,  and  thus  at  the  ca- 
price of  every  marauder,  he  might  be  expelled  from  his  habitation, 
and  deprived  of  even  the  miserable  right  of  selling  his  property  and 
enjoying  the  proceeds  in  peace.  Certainly  there  can  not  exist  in  the 
subject  matter  of  any  property  any  such  principle  as  would,  because  a 
wrong  has  been  perpetrated  by  a  malefactor,  inflict  another  by  operation 
of  law.    Nor  has  any  such  legal  principle  been  recognized  in  this  state." 

So  in  this  case  an  old  man  has  had  his  land  taken  from  him  without 
consideration  under  fear  of  imprisonment  of  his  son,  and  when  he  trans- 
fers his  title  to  another  son  in  order  that  he  may  have  a  competency 
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for  his  last  days,  the  laws  of  Texas  do  not  support  the  monstrous  propo-  • 
sition  that  his  right  to  .cancel  the  conveyance  obtained  under  duress  dies 
with  him  and  a  purchaser  from  him  has  no  right  or  authority  to  prose- 
cute the  suit  begun  by  him.  To  so  hold  would  be  to  place  a  premium 
on  fraud  and  allow  it  to  speculate  on  the  frailty  of  human  life.  What- 
ever rights  the  father  had  in  the  land  he  could  and  did  convey  to  his 
son.    Lee  v.  Salinas,  15  Texas,  495. 

That  part  of  the  petition  alleging  that  the  facts  connected  with  the 
execution  of  the  mortgage  to  appellant  Gray,  were  imparted  by  Sam 
Freeman,  Sr.,  to  appellee  should,  perhaps,  have  been  stricken  out  on 
appellants'  exception  that  it  was  hearsay  and  immaterial,  but  it  does 
not  follow  that  the  error  in  not  sustaining  appellants'  exception  can  be 
made  available  in  obtaining  a  reversal  of  the  judgment,  for  the  reason 
that  it  must  appear,  that  the  failure  to  sustain  it  resulted  in  injury  to 
appellants.  We  do  not  think  that  it  so  appears.  It  is  true  that  under 
the  objectionable  allegation  appellee  testified  that  Sam  Freeman,  Sr., 
told  him  that  he  had  executed  a  mortgage  to  Gray  and  the  circumstances 
under  which  it  had  been  executed,  but  however  objectionable  the  evi- 
dence may  have  been  it  could  not  have  injured  appellants  for  the  simple 
reason  that'all  of  the  testimony  independent  of  that  evidence  tended  to 
show  that  Sam  Freeman,  Sr.,  was  under  duress  at  the  time  the  mort- 
gage was  executed.  Take  for  instance  the  testimony  of  Theo.  Gibbs, 
the  attorney  of  Gray,  who  obtained  the  mortgage:  "On  the  28th  day 
of  May,  1903,  I  prepared  the  deeds  of  trust  of  said  date,  covering  prop- 
erty described  in  intervener's  petition,  and  signed  by  Sam  Freeman,  Sr., 
to  secure  a  note  for  $242  payable  to  A.  A.  Gray,  agent,  J.  M.  Taylor, 
trustee.  On  the  day  the  deed  of  trust  was  written,  I  went  in  company 
with  A.  A.  Gray,  to  the  house  of  Newt  Dibrell,  about  eight  miles  from 
Seguin,  expecting  to  find  Sam  Freeman,  Sr.,  there.  ...  We  left 
Newt's  and  went  to  C.  W.  Clark's  and  found  Sam  Freeman,  Sr.,  there. 
I  led  Sam  Freeman,  Sr.,  out  and  sat  down  on  some  logs  behind  a  crib, 
some  20  or  thirty  steps  from  the  house,  and  told  him  of  the  situation 
as  it  had  been  detailed  to  me  by  Mr.  Gray.  I  told  him  there  was  no 
desire  or  intention  on  the  part  of  Mr.  Gray  to  prosecute  his  son  and  that 
if  he  was  willing  to  pay  the  debt,  Mr.  Gray  would  be  very  grateful. 
Sam  Freeman  asked  me  what  the  penalty  was  for  the  offense,  and  I 
told  him  it  was  a  penitentiary  offense.  He  asked  me  if  he  gave  a  note 
to  secure  the  money,  with  a  deed  of  trust,  whether  his  boy  would  be 
sent  to  the  penitentiary.  I  told  him  I  didn't  know,  but  I  was  sure  that 
Mr.  Gray  would  not  go  out  of  his  way  to  prosecute  him.  Sam  Free- 
man, Sr.,  then  agreed  to  give  a  note  for  the  amount  then  due,  and  let 
his  land  stand  for  it,  if  Mr.  Gray  would  give  him  a  long  time  in  which 
to  pay  it.  ...  I  then  led  him  back  to  the  gallery  and  went  to  my 
buggy  and  got  ink,  pen  and  paper  and  returned  to  the  gallery,  and  stated 
to  Mr.  Gray  what  Sam  had  expressed  a  desire  to  do,  and  told  him  the 
old  man  wanted  a  note  payable  some  years  hence,  and  wanted  to  know 
what  rate  of  interest  he  would  charge.  ...  I  wrote  the  deed  of 
trust  and  then  looked  it  over  to  see  that  it  was  correct.  I  then  read  it 
in  full  to  Sam  Freeman,  Sr.  .  .  .  I  told  Sam  Freeman,  Sr.,  out  at 
the  bam  that  his  son  was  guilty  of  a  penitentiary  offense,  but  I  said  to 


564  Texas  Civil  Appeals  Reports,  Vol.  37.         [January, 

•  him  that  I  knew  Mr.  Gray  personally,  that  he  had  not  expressed  any 
desire  or  intention  of  prosecuting  his  son,  and  that  I  knew  he  did  not 
want  to.  Then  after  that  I  told  him  how  he  conld  arrange  the  matter 
so  that  Mr.  Gray  would  not  lose  the  money  he  had  loaned  to  Sam  Free- 
man, Jr.,  and  Sam  Freeman,  Sr.,  seemed  to  think  that  if  he  arranged 
■the  matter  Mr.  Gray  might  send  him  to  the  penitentiary,  and  I  told 
him  that  Mr.  Gray  would  not  go  out  of  his  way  to  prosecute  Sam 
Freeman,  Jr.'*  Gray  swore  that  he  told  Gibbs  in  effect  that  young 
Freeman  had  obtained  $220  from  him  by  representing  that  he  owned 
the  land  that  belonged  to  his  father,  and  Gibbs  narrated  those  facts 
to  the  old  man  and  told  him  that  the  facts  made  a  penitentiary  offense 
and  there  was  a  covert  threat  in  what  he  said  that  if  arrangements  were 
not  made  to  pay  the  note  the  young  man  would  be  sent  to  the  peniten- 
tiary. It  was  intended  as  a  threat,  and  it  operated  as  a  threat  in  caus- 
ing the  old  man  to  do  as  was  desired  by  appellants.  That  the  language 
conveyed  to  him  a  threat  to  prosecute  the  young  man  if  the  note  was  not 
secured  and  promised  immunity  if  it  was  done,  is  shown  by  the  old 
man's  expressed  anxiety  that  Gray  might  prosecute  after  he  got  the  se- 
curity and  he  was  assured  that  "Mr.  Gray  would  not  go  out  of  his  way 
to  prosecute*'  if  the  mortgage  was  given.  The  testimony  of  Gibbs,  which 
was  introduced  by  appellants,  sustained  every  material  allegation  of  the 
petition.  It  would  sustain  the  verdict  independent  of  all  the  other  tes- 
timony. 

It  is  true  that  the  petition  alleged  direct  threats  upon  the  part  of 
appellants  to  put  young  Freeman  in  the  penitentiary  if  the  old  man  did 
not  give  the  mortgage  and  while  Gibbs  denied  making  the  threats  masked 
threats  were  conveyed  not  only  in  his  language  but  every  act.  Together 
with  his  principle  he  had  gone  to  another  county,  had  sought  the  old 
negro,  a  former  slave,  poor,  ignorant,  aged  and  blind,  had  led  him  away 
where  the  full  iniSuence  of  his  language  might  ilot  be  lessened  by  the 
presence  of  others  and  the  result  was  the  giving  of  a  mortgage  for  a 
debt  in  which  he  could  have  no  interest  except  to  save  his  erring  boy 
from  a  felon's  cell. 

In  a  note  to  the  case  herein  cited  of  Bank  v.  Kusworm,  the  following 
apt  language  is  taken  from  an  English  decision  which,  we  think,  ex- 
presses the  law  of  this  case:  "If  a  father  is  appealed  to,  to  teke  upon 
himself  a  civil  liability,  with  the  knowledge  that  unless  he  does  so  his 
son  will  be  exposed  te  a  criminal  prosecution  with  a  moral  certainty  of 
conviction,  even  though  that  is  not  put  forward  by  anyone  as  a  motive 
for  arrangement,  he  is  not  a  free  and  voluntary  agent  and  the  agreement 
he  makes  under  such  circumstances  is  not  enforceable  in  equity."  Wil- 
liams V.  Bayley,  L.  E.  1  H.  L.,  200,  35  L.  J.  Ch.,  717,  12  Jur.  N.  S., 
875,  14  L.  T.  U.  S.,  802. 

In  the  case  of  Bond  Ass'n  v.  Klee,  above  cited,  a  son-in-law  of  Klee 
was  short  in  his  accounts  and  the  appellant  in  the  conversation  with  ap- 
pellee had  said  something  about  sending  the  son-in-law  to  the  peniten- 
tiary and  under  those  circumstances  he  signed  the  note  that  he  after- 
wards repudiated.  The  Supreme  Court  of  Nebraska  sustained  a  judg- 
ment of  the  trial  court  in  favor  of  the  maker  of  the  note  on  the  ground 
that  the  evidence  showed  that  he  was  under  duress.    In  that  case  there 
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was  no  evidence  an  open,  direct  threat  to  imprison  the  son-in-law, 
but  merely  something  was  said  about  it,  and  that  was  held  to  be  a 
masked  threat. 

In  the  case  of  Adams  v.  Bank,  above  cited,  the  wife  executed  a  note 
to  the  bank  for  a  debt  due  by  her  husband,  the  superinducing  cause  be- 
ing that  she  had  heard  that  her  husband  would  be  arrested  for  the  debt. 
She  asked  the  vice  president  of  the  bank  if  her  husband  had  committed 
any  crime  and  he  replied  in  the  negative,  but  that  any  man  could  be 
arrested,  and  asked  her  how  she  would  like  for  her  husband  to  be  ar- 
rested on  Saturday  night,  too  late  to  obtain  bail.  There  was  no  direct 
threat,  but  the  New  York  Court  of  Appeals  held  that  a  judgment  of 
the  trial  court  cancelling  the  note  should  be  affirmed,  saying:  "The 
principle  which  appears  to  underlie  all  of  this  class  of  cases  is  that, 
whenever  a  party  is  so  situated  as  to  exercise  a  controlling  influence 
over  the  will,  conduct  and  interest  of  another,  contracts  thus  made  will 
be  set  aside.'* 

The  allegations  and  proof  as  to  what  the  consideration  was  for  the 
execution  of  the  deed  by  Sam  Freeman,  Sr.,  to  appellee,  were  utterly 
immaterial  and  could  not  have  injured  appellants.  The  deed  itself 
recited  a  consideration  and  there  was  no  call  for  any  further  proof  in 
regard  to  the  consideration.  The  charge  which  required  proof  of  the 
conversations  and  oral  agreements  with  Sam  Freeman,  Sr.,  required  of 
appellee  proof  of  matters  that  placed  a  burden  on  him  that  he  should 
not  have  borne  and  appellants  have  no  cause  for  complaint. 

Appellee  was  allowed,  over  the  objection  of  appellants,  to  prove  that 
there  was  an  agreement  between  him  and  his  father  in  which  the  latter 
agreed  to  prosecute  the  suit  for  his  son,  and  appellee  agreed  to  clothe 
him,  give  him  a  home  and  take  car  of  him  during  his  life.  This  was 
objected  to  on  the  grounds  that  it  was  an  attempt  to  show  a  different 
consideration  from  that  recited  in  the  deed,  was  a  contract  to  be  per- 
formed in  the  future,  was  without  pleadings  to  support  it,  and  because 
it  contradicted  the  recitals  in  the  deed.  None  of  those  objections  was 
well  taken.  Proof  of  the  matters  in  question  could  not  in  any  event 
have  injured  appellants. 

Appellants  objected  to  proof  of  a  conversation  had  between  Newt 
Dibrell  and  his  wife  and  Gibbs  and  Gray  on  the  day  that  they  were 
hunting  and  found  Freeman,  Sr.,  and  secured  the  mortgage,  the  ob- 
jection being  that  the  conversation  was  not  made  known  to  Freeman, 
Sr.  Newt  Dibrell's  wife  was  the  daughter  of  Freeman,  Sr.,  the  latter 
was  dead  and  Gibbs  was  the  only  witness  to  what  was  said  by  him  to  the 
deceased.  It  was  permissible  to  show  the  statements  of  Gibbs  and  Gray 
a  short  time  before  the  execution  of  the  mortgage,  to  other  members 
of  the  family  as  tending  to  show  what  they  probably  said  to  Freeman, 
Sr.  However,  there  was  nothing  said  to  have  been  stated  by  Gibbs  or 
Gray,  that  the  former  did  not  admit  that  he  had  said  to  Newt  Dibrell. 
The  statement  made  by  Newt  Dibrell  to  his  wife  in  the  presence  of 
Gray  and  Gibbs  that  if  they  did  not  fix  the  matter  up  .Gibbs  and  Gray 
would  send  young  Freeman  to  the  penitentiary  was  permissible.  It 
showed  the  impression  that  had  been  created  on  the  minds  of  the  mem- 
bers of  tiie  family  that  bad  been  asked  to  arrange  the  debt  due  by  young 
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Freeman.  Gray  swore  that  Newt  Dibrell  refused  to  pay  the  debt,  but 
said  that  the  old  man  would.  The  conversation  showed  a  concerted 
plan  to  coerce  the  members  of  the  family  into  paying  the  debt  of  young 
Freeman  by  threats  of  imprisoning  him. 

The  12th  assignment  of  error  has  no  foundation  in  fact  as  Newt 
Dibrell  did  not  testify  as  to  any  change  in  the  date  of  the  mortgage. 
The  evidence  was,  however,  given  by  A.  W.  Dibrell  and  Eringhaus,  the 
evidence  of  the  first  being  objected  to  because  there  was  no  allegation 
in  the  petition  that  the  deed  of  trust  had  been  changed,  and  of  the 
second  because  it  was  an  attempt  to  imi)each  Gibbs  on  an  immaterial 
matter.  It  was  specifically  alleged  in  the  supplemental  petition  that  the 
note  had  been  materially  changed  after  its  execution,  and  it  was  proper 
to  show  that  the  date  of  the  deed  of  trust  had  been  altered  after  its 
execution  as  tending  to  show  that  the  note  had  been  changed  also.  The 
testimony  was  not  on  an  immaterial  matter  and  was  proper  as  tending 
to  contradict  Gibbs  who  swore  that  the  change  in  the  note  was  made 
before  its  execution. 

The  deed  from  Sam  Freeman,  Sr.,  to  George  Freeman  was  properly 
admitted  in  evidence.  It  made  no  difference  whatever  as  to  what  the 
consideration  was  that  passed  between  them,  and  appellants  could  not 
possibly  be  aifected  by  that  consideration.  There  was  no  variance  be- 
tween the  allegations  as  to  the  consideration  and  the  proof,  and  if  there 
had  been  it  was  a  matter  of  which  appellants  could  not  meritoriously 
complain. 

The  sixteenth  assignment  of  error  complains  of  the  admission  in  evi- 
dence of  the  original  petition  in  the  case  filed  by  Sam  Freeman,  Sr., 
suflScient  answer  to  that  complaint  is  that  the  petition  was  not  placed 
in  evidence,  nor  was  any  attempt  made  to  introduce  it.  All  that  was 
done  was  to  place  in  evidence  the  date  of  its  filing.  There  could  have 
been  no  error  in  that. 

The  seventeenth  assignment  of  error  is  without  merit.  One  of  the 
jurors  became  sick  during  the  trial  and  he  was  excused  by  agreement  of 
counsel  for  both  parties,  and  under  such  circumstances  it  is  not  neces- 
sary that  the  remaining  eleven  jurors  should  sign  the  verdict,  but  it 
is  proper  for  it  to  be  signed  by  a  foreman  as  when  there  are  twelve 
jurors.  If  the  juror  had  died  or  had  been  disabled  the  remainder  of 
•  the  jury  could  have  returned  the  verdict,  but  all  the  remaining  jurors 
should  have  signed  the  verdict.  Art.  3229,  Sayles'  Stat.  But  parties 
can  agree  that  a  case  can  be  tried  with  a  less  number  than  twelve,  and 
in  such  case  it  is  not  necessary  that  all  should  sign  the  verdict.  Art. 
3228,  Sayles'  Stat;  Train  Lumber  Co.  v.  Hancock,  70  Texas,  312. 

There  is  no  merit  in  the  contention  that  if  Sam  Freeman,  Sr.,  exe- 
cuted a  deed  of  trust  for  the  purpose  and  with  the  understanding  that 
his  son  sliould  not  be  prosecuted,  that  the  agreement  amounted  to  the 
compounding  a  felony.  Under  the  criminal  law  of  Texas  he  is  guilty 
of  compounding  a  crime  who  agrees  with  the  offender,  either  directly 
or  indirectly,  not  to  prosecute  or  inform  on  him  in  consideration  of 
money  or  other  valuable  things  paid,  delivered  or  promised  to  him  by 
such  offender,  or  other  person  for  him.    Art.  291  Penal  Code.    Under 
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that  definition  Gray  and  Gibbs  might  be  guilty  of  compounding  a  crime, 
but  Sam  Freeman,  Sr.,  could  not  be. 

But  if  Sam  Freeman,  Sr.,  had  been  guilty  of  compounding  the  crime 
of  his  son  that  would  not  prevent  him  from  annulling  the  contract. 
The  plea  of  compounding  a  crime  comes  with  a  poor  grace  from  those 
who  have  been  the  active  agents  in  bringing  it  about,  and  the  law  will 
give  but  little  heed  to  it.  The  law  lends  itself  to  him  who  would  destroy 
an  unlawful  contract  and  only  refuses  to  have  anything  to  do  with  the 
matter  when  both  parties  are  equally  guilty  and  an  enforcement  of  the 
illegal  contract  is  sought.  Lewy  v.  Crawford,  5  Texas  Civ.  App.,  295, 
23  S.  W.  Rep.,  1041. 

The  doctrine  stated  in  special  charge  No.  2  asked  by  appellants  had 
no  application  to  the  facts  of  this  case.  It  may  be  that  if  a  party 
guilty  of  a  crime,  in  fear  of  punishment,  executes  a  contract  in  order 
to  make  reparation  for  his  crime,  that  he  will  be  bound  by  it,  but  that 
principle  could  have  no  application  to  a  third  party  who  acts  because  he 
fears  the  punishment  of  another.  The  distinction  between  the  two 
cases  is  apparent  and  too  clear  for  discussion.  The  authorities  cited  by 
appellants  do  not  support  their  contention. 

The  court  did  not  assume  that  any  threat  was  made,  but  left  the  jury 
free  to  decide  upon  that  point  and  it  was  not  error  to  instruct  the 
jury  that  if  they  found  "from  the  evidence  such  representation  or  threat, 
if  any,  exercised  a  controlling  influence  over  the  will  of  the  said  Sam 
Freeman,  Sr.,  and  that  he  was  induced  by  such  threat  to  execute  said 
deed  of  trust,  and  that  without  said  threat  he  would  not  have  executed 
the  same,  you  will  find  for  the  plaintiflE.'*  That  expressed  the  law  of 
the  case,  as  hereinbefore  fully  set  forth.  If  the  threat  induced  the  exe- 
cution of  the  mortgage,  and  he  would  not  have  executed  it  without 
such  threat,  his  will  power  was  destroyed  and  he  was  not  a  free  agent 
in  the  execution  of  the  mortgage. 

The  case  of  Loud  v.  Hamilton  (Tenn.),  61  S.  W.  Rep.,  140,  is  cited 
as  authority  in  this  case  and  it  is  claimed  that  it  presents  a  more  meri- 
torious case  than  this  and  yet  the  court  held  there  was  no  duress.  A 
mere  statement  of  the  facts  of  that  case  refutes  the  contention.  Mur- 
phy, the  son-in-law  of  Hamilton,  was  arrested  for  embezzlement,  his 
wife  telegraphed  to  her  father  about  the  trouble  and  asked  him  to  come. 
Hamilton  went  and  agreed  to  make  good  the  amount  and  gave  his  notes 
for  the  indebtedness.  Hamilton  deliberated  quite  awhile  before  execut- 
ing the  notes  and  his  daughter  offered  to  give  up  her  interest  in  his 
estate  if  he  would  execute  the  notes  and  then  he  afterwards  fully  rati- 
fied the  contract.  He  was  a  man  of  intelligence  and  on  a  plane  of 
equality  with  the  parties  with  whom  he  dealt.  That  case  does  not  seem 
to  meet  the  case  of  two  white  men,  both  of  them  educated  and  intelli- 
gent, one  a  lawyer,  following  an  old,  weak,  decrepit,  blind  ex-slave  into 
another  county  and  taking  him  away  from  everyone  so  to  work  on  him 
through  his  love  for  a  wayward  son,  as  to  cause  him  to  mortgage  his 
little  home  of  thirty  acres  of  land,  all  that  he  had  on  earth,  in  order  to 
secure  his  son  immunity  from  punishment.  Weak  and  tottering  upon 
the  verge  of  the  grave  he  was,  as  clay  in  the  hands  of  the  potter,  easily 
molded  to  suit  the  desires  of  those  who  had  followed  him  from  the 
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county  of  his  residence  to  another  for  the  purpose  of  accomplishing 
exactly  what  they  did  accomplish.  If  in  the  hands  of  the  persuasiTe 
agent  of  the  principal  who  accompanied  him,  the  blind  old  negro  was 
a  free  agent,  then  the  free  agency  of  mankind  is  invulnerable  and  ir- 
resistible, and  human  fears  can  not  be  aroused  by  the  threatened  im- 
prisonment of  loved  ones. 

Xo  errors  requiring  a  reversal  are  presented  and  the  judgment  will  be 
aflSrmed. 

Affirmed, 

ON  MOTION  POR  REHEARING. 

The  only  objections  urged  to  the  testimony  of  Newt  Dibrell,  as  to 
what  he  stated  to  his  wife  in  the  presence  of  Gray  and  Gibbs,  were  that 
it  was  immaterial  and  prejudicial  and  that  the  statements  were  not 
communicated  to  Sam  Freeman,   Sr.     Newt  Dibrell  had  sworn   tliat 
Gibbs  had  taken  him  aside  and  told  him  about  Sam  Freeman,  Jr.^  and 
it  was  material  that  it  be  shown  that  the  statements  of  Gibbs  were 
authorized  by  his  principal.    This  was  shown  by  the  fact  that  what  the 
mission  of  Gibbs  and  Gray  was  was  told  in  the  presence  of  Gray  and 
he  made  no  objection  but  instead  joined  Gibbs  in  asking  the  witness  to 
arrange  the  matter  for  Sam  Freeman,  Jr.    It  is  the  rule  that  great  lati- 
tude is  allowed  in  the  admission  of  evidence  in  cases  of  fraud  and  evi- 
dence of  collateral  transactions  or  other  acts  than  the  one  directly  in 
question  are  often  permitted.    Other  fraudulent  representations  to  the 
defrauded  party,  or  even  to  third  persons  are  admissible  when  so  con- 
nected or  part  of  a  general  scheme  to  defraud  as  to  show  knowledge, 
intent  or  design.    Elliott  Ev.  sec.  184.    The  case  of  Harris  v.  TVson 
(Penn.),  64  Am.  Dec.,  661,  cited  by  appellants  is  not  in  point     The 
facts  in  that  case  are  not  at  all  similar  to  those  in  this.    This  court  has 
not  held  that  what  Gray  may  have  said  to  different  parties  about  mat- 
ters not  directly  connected  with  the  fraud  alleged,  could  be  proved.    The 
court  in  Harris  v.  Tyson  very  properly  held  that  declarations,  made  by 
the  party  charged  with  fraud,  in  regard  to  lands  other  than  that  in- 
volved in  the  suit  were  not  admissible. 

The  case  of  Largent  v.  Beard  (Texas  Civ.  App.),  53  S.  W.  Rep., 
90,  from  which  appellants  state  that  they  copied  their  special  charge 
No.  2,  is  so  clearly  distinguishable  from  this  that  we  did  not  deem  it 
necessary  to  discuss  it,  to  any  extent,  in  our  former  opinion.  In  that 
case  it  seems  that  the  evidence  tended  to  establish  that  Manly  Beard 
executed  the  note  to  Largent,  sought  to  be  set  aside  on  account  of  duress, 
because  he  had  taken  and  appropriated  money  or  property  belonging  to 
Largent  Bros.,  and,  although  induced  to  make  the  note  by  the  conduct 
and  declarations  of  Largent,  he  executed  it  in  consequence  of  conscious 
guilt  or  from  a  fear  of  legal  punishment  and  in  order  to  make  repara- 
tion, and  the  court  held  that  the  jury  should  have  been  charged  that 
if  those  facts  existed  a  verdict  should  be  rendered  for  defendant.  If 
this  had  been  a  suit  between  Sam  Freeman,  Jr.,  and  appellants  the 
charge  might  have  been  applicable,  but  it  can  not  apply  to  the  facts 
of  this  case. 

While  there  are  expressions  in  the  motion  for  rehearing  that  might 
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indicate  that  appellants  are  not  satisfied  with  onr  conclusions  of  fact 
no  clear  objection  is  urged  thereto.  Another  consideration  of  the  state- 
ment of  facts  does  not  change  the  opinion  of  this  court  as  to  its  being 
suflScient  to  justify  the  verdict. 

Although  no  complaint  is  urged  in  the  motion  against  the  ruling  of 
this  court  to  the  effect  that  Sam  Freeman,  Sr.,  had  the  right  to  assign 
to  appellee  whatever  rights  he  may  have  had  in  the  land,  and  that  his 
assignee  could  maintain  a  suit  to  set  aside  a  former  deed,  we  have  again 
considered  that  subject  and  find  that  it  is  sustained  by  ample  authority. 
In  the  case  of  McMahon  v.  Allen,  35  N.  Y.,  403,  the  subject  is  fully 
discussed  and  authorities  reviewed  and  the  court  arrived  at  the  conclu- 
sion that  an  assignee  of  land  can  maintain  a  suit  to  set  aside  a  deed  ob- 
tained from  his  assignor  through  fraud.    The  motion  is  overruled. 

Overruled. 


Miller  &  Sayers^  Garnishees  v.  State  op  Texas. 

Decided  January  4,  1005. 

Oamiihmeiit— Same  ai  Indemnity. 

Where  it  appears  from  telegrams  and  letters  that  a  sum  of  money  sent  to 
garnishees  by  a  manufacturing  concern  located  in  another  state  was  merely  for 
the  purpose  of  indemnifying  them  against  any  loss  or  damage  which  they  might 
incur  by  reason  of  furnishing  security  in  an  appeal  of  an  agent  of  such  company 
who  had  been  convicted  of  unlawfully  selling  goods  of  the  company  in  this  state, 
such  sum  was  not  subject  to  garnishment  by  the  state  to  pay  on  the  judgment 
upon  its  affirmance  by  the  Court  of  Appeals. 

Appeal  from  the  County  Court  of  Gonzales.  Tried  below  before  Hon. 
W.  W.  Glass. 

T.  F.  Harwood  and  C.  C.  Walsh,  for  appellant. 

Robert  F.  Nixon  and  Cohis  &  Hildebrand,  for  appellee. — ^Where  a 
principal  sends  money  to  his  agent  with  instructions  to  turn  the  money 
over  to  a  third  party,  or  for  the  benefit  of  a  third  party,  the  agent 
thereby  becomes  the  debtor  of  the  third  party,  and  the  third  party  may 
sue  and  recover  of  said  ag^t,  and  need  not  prove  anything  but  that 
the  money  was  turned  over  to  the  agent  for  the  benefit  of  the  plaintiff. 
Beach  v.  Fick,  62  N.  W.  Bep.,  753;  Floyd  v.  Patterson,  72  Texas,  202; 
Spann  v.  Cochran,  63  Texas,  240;  Lawrence  v.  Fox,  20  N.  Y.,  268; 
Lehow  V.  Simonton,  3  Cal.,  346;  Bassell  v.  Highes,  53  Wis.,  319; 
Wood  V.  Mority,  15  B.  I.,  518;  Huffcutt  on  Agency,  1st  ed.,  art.  205; 
Keene  v.  Sage,  75  Me.,  138;  Beach  v.  Fick  (Iowa),  62  N.  W.  Bep., 
753;  Crudington  v.  Hogan,  58  S.  W.  Bep.,  642;  Smith  v.  M.  &  P. 
Bank,  40  S.  W.  Bep.,  1038;  Darlington  M.  &  L.  Co.  v.  Surety  Co.,  9 
Texas  Ct.  Bep.,  739. 

JAMES,  Chief  Justice. — The  nature  of  the  case  will  appear  from 
the  following  facts: 

The  following  communications  took  place  between  Miller  &  Sayers 
and  the  Boatmen's  Bank  of  St.  Louis: 
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TELEGRAM  NO.   1. 

''From  Boatmen's  Bank  to  Miller  &  Sayers. 

"St.  Louis,  Mo.,  August  27,  1902. 
"Miller  &  Sayers,  Gonzales. 

"J.  W.  Hannon  being  tried  today  your  County  Court.  In  case  of  con- 
viction, pending  appeal  to  Supreme  Court,  one  thousand  dollar  bond 
may  be  required;  we  understand  you  are  willing  to  furnish  same,  and 
Boatmen's  Bank  hereby  guarantees  protection  to  you  against  loss  or 
damage  which  you  may  thereby  suffer. 

"Wm.  H.  Thompson,  Cas.'' 

TELEGRAM   NO.    2. 

"Prom  Miller  &  Sayers  to  Boatmen's  Bank. 

"Gonzales,  Texas,  August  28,  1902. 
"Boatmen's  Bank,  St.  Ix)uis. 

"Bond  required  in  Hannon  case  fifteen  hundred  dollars.  Confirm 
telegram  for  this  amount.  Miller  &  Sayers." 

TELEGRAM  NO.  3. 

"Prom  Boatmen's  Bank  to  Miller  &  Sayers. 

"St.  Louis,  Mo.,  August  28,  1902. 
"Miller  &  Sayers,  Gonzales,  Texas. 

"Referring  to  your  today's  telegram  in  reply  to  ours  of  yesterday,  we 
hereby  request  fifteen  hundred  dollar  bond  under  same  guarantee. 

'^m.  H.  Thompson,  Cas." 

LETTER  NO.   1. 

"Prom  Miller  &  Sayers  to  Boatmen's  Bank. 

"Gonzales,  Texas,  April  18,  1903. 
"Boatmen's  Bank,  St.  Louis,  Mo. 

"Gentlemen: — Acting  under  your  telegraphic  advices  bearing  date 
August  27  and  28,  1902,  in  which  you  indemnify  us  and  hold  us  harm- 
less in  entering  into  a  recognizance  bond  in  the  case  of  J.  W.-  Hannon 
V.  The  State  of  Texas,  on  appeal  from  the  County  Court  of  Gonzales 
County,  Texas,  in  the  sum  of  fifteen  hundred  ($1,500)  dollars,  we 
beg  to  inform  you  that  on  the  fourteenth  day  of  this  month  the  Court 
of  Criminal  Appeals  decided  this  case  adversely  to  J.  W.  Hannon,  and 
he  is  liable  for  the  amount  of  his  fine,  togethei  with  the  costs  as  sho\ni 
by  the  statement  hereto  attached.  We  presume  that  you  made  this 
bond  and  sent  the  message  under  instructions  from  the  Wrought  Iron 
Range  Co.  You  will  therefore  please  confer  with  them,  and  direct  that 
draft  be  forwarded  immediately  to  Harwood  &  Walsh,  who  represented 
J.  W.  Hannon  in  the  trial  court  and  on  appeal,  to  cover  the  amount 
of  the  judgment,  interest  and  costs,  in  order  that  a  forfeiture  may  be 
prevented.    Yours  very  truly.  Miller  &  Sayers." 
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letter  no.  2. 

*'Prom  Boatmen's  Bank  to  Miller  &  Sayers. 

"April  20,  1903. 
"Messrs.  Miller  &  Sayers,  Gonzales,  Texas. 

"Gentlemen: — Yours  of  the  18th  inst.  at  hand  this  morning,  with 
statement  mentioned,  covering  judgment  and  costs  in  the  matter  of  suit 
against  J.  W.  Hannon,  in  which  litigation  you  were  good  enough,  at 
our  request,  to  give  bond  in  the  sum  of  $1,500,  we  acting  in  the  prem- 
ises for  our  friends,  the  Wrought  Iron  Range  Co.  of  this  city. 

^Tlerewith,  I  return  said  statement,  together  with  our  check  for  the 
amount  $696.92  (our  No.  B.  69680,  on  Bank  of  America,  N.  Y.). 
Please  apply  same  in  settlement  of  this  claim,  and  return  the  account 
to  us  receipted. 

"We  are  requested  by  the  Wrought  Iron  Bange  Company  to  ask, 
that  in  paying  this  bill  you  will  have  it  understood  that  payment  is 
made  under  protest,  with  the  reservation  of  all  legal  rights  in  the  mat* 
ter.  If  this  feature  can  not  be  included  in  the  signing  of  the  receipt, 
please  make  this  protest  and  for  legal  rights  in  the  presence  of  some 
party  who,  if  necessary,  can  be  a  witness  thereto.  We  certainly,  gen- 
tlemen, are  very  much  obliged  to  you  for  your  kindness  in  this  matter, 
and  we  would  be  glad  to  remit  to  cover  your  charge  or  any  outlay  you 
have  made  in  this  transaction.    Very  sincerely  yours, 

'"W.  H.  Thompson,  Cash.*' 

LETTER  NO.   3. 

"From  the  Wrought  Iron  Bange  Co.  to  the  Boatmen's  Bank. 

St.  Louis,  Mo.,  May  15,  1903. 
"Boatmen's  Bank,  City. 

"Gentlemen: — Acting  under  the  advice  of  our  attorneys,  we  have 
decided  to  contest  the  forfeiture  of  the  bond  in  the  J.  W.  Hannon  case 
at  Gonzales,  Texas,  in  which  at  our  request  you  indemnified  Miller  & 
Sayers  to  the  amount  of  $1,500  and  costs.  You  will  remember  that 
you  recently  remitted  Miller  &  Sayers  on  account  of  this  bond  a  draft 
for  $696.92.  This  amount  is  still  on  deposit  with  them,  and  they,  act- 
ing upon  our  instructions,  will  refuse  to  pay  it  over  to  the  county  officials 
until  our  legal  rights  in  the  premises  have  been  determined.  Please 
notify  Miller  &  Sayers  at  once,  that  you  will  continue  to  protect  them 
for  the  full  amount  of  the  original  bond  for  any  judgment  and  costs 
which  they  may  suffer  therefrom  in  the  future.     .     .     . 

^TTours  truly, 

"Wrought  Iron  Bange  Co. 

W.  L.  Culver,  V.  P. 

LETTER  NO.  4. 

"From  the  Wrought  Iron  Range  Co.  to  Boatmen's  Bank. 

"St.  Louis,  Mo.,  May  21,  1903. 
"Boatmen's  Bank,  City. 

"Gentlemen: — Please  send  Miller  &  Sayers,  Gonzales,  Texas,  draft 
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for  $1,000.  In  making  this  remittance  please  explain  to  Miller  & 
Sayers  that  this  remittance,  together  with  a  former  remittance  of 
$696.92,  is  to  protect  them  from  any  loss  they  may  sustain  in  the  future 
by  reason  of  their  arranging  bond  in  the  J.  W.  Hannon  case,  the  for- 
feiture of  which  is  being  contested  by  us  for  J.  W.  Hannon;  and  that 
in  case  we  win  the  case  and  defeat  the  forfeiture  of  the  original  bond, 
the  total  amount  of  $1,696.92  is  to  be  returned  to  us  or  to  you  for  our 
account.    Yours  truly,  Wrought  Iron  Range  Co. 

"B.  B.  Culver,  Secretary." 

letter  no.  5. 

"Prom  Boatmen's  Bank  to  Miller  &  Sayers. 

"St.  Louis,  Mo.,  May  21,  1903. 
"Messrs.  Miller  &  Sayers,  Gonzales,  Texas. 

"Gentlemen: — We  have  your  letter  of  the  18th,  in  reference  to  the 
bond  which  in  ours  of  the  15th,  you  were  asked  to  make  in  the  J.  W. 
Hannon  case,  account  the  Wrought  Iron  Range  Company  of  St.  Louis. 
On  receipt  of  your  said  letter  we  at  once  submitted  the  same  to  the 
Wrought  Iron  Range  Co.  and  received  from  them  a  letter,  copy  of 
which  we  herewith  enclose.  We  received  from  them  also  check  for 
$1,000^  for  which  amount  we  enclose  herewith  our  draft  No.  B  72374, 
on  Bank  of  America,  N.  Y.,  your  favor,  to  be  used  in  accordance  with 
your  present  letter.  Our  cashier  instructs  me  to  say  to  you  that  he 
thinks  you  are  quite  right  in  this  requirement,  and  he  cheerfully  com- 
plies We  ask  these  favors  of  our  friends  with  reluctance;  it  appears, 
however,  to  have  become  generally  customary  for  our  city  banks  to  ac- 
commodate their  depositors  in  the  matter  of  bonds,  and  we  can  not 
well  avoid  it.  We  thank  you  for  this  additional  trouble  which  you  are 
thus  subjected  to.    I  remain,  yours  very  truly, 

"Jules  Deslege,  Asst.  Cas.*' 

The  evidence  was  that  the  $696.92  was  placed  by  Miller  &  Sayers 
on  their  books  to  the  credit  of  the  Boatmen's  Bank.  Afterwards  when 
a  suit  was  brought  on  the  recognizance,  J.  D.  Sayers  and  W.  J.  Bright, 
who  were  the  sureties  on  Hannon's  recognizance  bond,  these  persons 
requested  of  the  Boatmen's  Bank  the  further  sum  of  $1,000  which  was 
forwarded  and  likewise  placed  to  the  credit  of  the  Boatmen's  Bank. 
The  $696.92  was  received  April  20,  1903,  and  the  $1,000  on  May  21, 
1903.  This  aggregate  sum  was  thus  in  Miller  &  Sayers'  hands  on 
August  1,  1903,  when  the  state  garnisheed  them  on  the  judgment 
against  Hannon. 

The  testimony  by  deposition  of  P.  T.  Neal,  traveling  auditor  of  the 
Wrought  Iron  Range  Company,  was  in  substance  that  upon  the  con- 
viction in  Gonzales  County  of  Hannon,  a  salesman  in  the  employ  of 
the  Wrought  Iron  Range  Co.,  that  last  named  company  procured  the 
Boatmen's  Bank  to  indemnify  Miller  &  Sayers  in  the  matter  of  Han- 
non's  appeal.  The  testimony  by  deposition  of  Culver,  vice  president 
of  the  Wrought  Iron  Range  Co.,  was  the  same.  The  witness  testified 
also :    "It  was  not  my  intention  nor  the  intention  o£  any  other  official 
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of  the  Wrought  Iron  Range  Company  either  at  the  time  the  original 
bond  was  arranged  or  at  the  time  the  two  cash  indemnities  were  sent 
to  Miller  &  Sayers,  nor  has  it  been  our  intention  at  any  time  since  then 
to  ever  pay  the  fine  and  costs  assessed  against  Hannon  except  as  a  last 
resort  and  after  all  legal  remedies  had  been  exhausted  and  we  had  been 
compelled  to  do  so  by  the  court  of  final  jurisdiction.  J.  W.  Hannon 
never  at  any  time  had  the  slightest  property  in  or  claim  to  a  single 
dollar  of  the  cash  indemnities  hereinbefore  referred  to.  The  only  ob- 
ject or  purpose  of  the  Wrought  Iron  Range  Company  in  making  the 
bond  referred  to  was  to  enable  it  to  obtain  a  decision  from  the  highest 
courts  of  Texas  to  the  eflEect  that  the  law  under  which  Hannon  was 
prosecuted  was  illegal  and  unconstitutional  and  that  it  was  not  unlaw- 
ful to  sell  ranges  in  the  manner  and  under  the  circumstances  such  as 
were  shown  to  exist  in  the  Hannon  case.  If,  as  I  have  been  informed, 
Hannon  was  convicted  in  the  County  Court  of  Gonzales  on  August  28, 
1902,  he  was  not  at  that  time  in  the  employ  of  the  Wrought  Iron 
Range  Company,  his  connection  as  an  employe  of  said  company  having 
terminated  on  June  14,  1902.  J.  W.  Hannon  left  absolutely  nothing  on 
deposit  either  with  the  Wrought  Iron  Range  Company  or  the  Boat- 
men's Bank,  nor  has  he  secured  said  company  in  any  other  manner  for 
making  the  original  bond  or  for  the  $1,696.92  in  cash  indemnities  sent 
to  Miller  &  Sayers.  The  purpose  for  which  said  bond  was  made  is 
fully  set  forth  in  my  answer  to  the  9th  inty.  No  money  was  ever  placed 
with  Miller  &  Sayers  by  the  Wrought  Iron  Range  Co.,  or  by  the  Boat- 
men's Bank  upon  any  authority  received  from  said  company,  for  the 
purpose  of  paying  the  fine  assessed  against  J.  W.  Hannon  in  the  County 
Court  of  Gonzales  County,  Texas.  The  Wrought  Iron  Company  has 
never  sent  any  money  to  Miller  &  Sayers  or  authorized  the  Boatmen's 
Bank  to  send  them  any  money  to  be  used  for  the  use  and  benefit  of 
J.  W.  Hannon.  All  money  sent  to  Miller  &  Sayers  by  otir  authority  or 
instructions  was  sent  as  an  indemnity  to  protect  Miller  &  Sayers  in  case 
action  should  be  brought  against  Hannon's  sureties  on  his  recognizance 
bond,  and  they  should  be  compelled  to  pay  any  judgment  that  might 
be  had  against  them  on  account  of  same." 

The  testimony  of  J.  D.  Sayers,  F.  T.  Neal  and  W.  L.  Culver  was 
that  these  remittances  wel^  for  the  purpose  of  securing  or  indemnify- 
ing Miller  &  Sayers  in  the  matter  of  Hannon's  appeal  and  that  none  of 
it  was  the  money  of  Hannon  and  this  was  undisputed  except  for  cer- 
tain expressions  in  said  letters,  which  will  be  referred  to  further  on  in 
this  opinion. 

The  verdict  was  for  plaintiff  in  garnishment,  and  upon  this  judg- 
ment was  rendered  against  Miller  &  Sayers  for  the  $696.92  with  in- 
terest. 

By  assignment  of  error  Miller  &  Sayers  contend  that  upon  the  tes- 
timony no  judgment  was  proper  except  one  in  their  favor,  with  which 
contention  we  agree. 

The  garnishees  answered  in  the  terms  of  the  statute  negativing  any 
liability.  This  answer  was  controverted  by  plaintiff  by  allegation  in 
substance  that  on  May  11,  1903,  there  was  deposited  with  the  firm  of 
Miller  &  Sayers  the  sum  of  $800  for  the  use  and  benefit  of  J.  W.  Han- 
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for  $''  ^''       fp^y^i  ^*  *^®  judgment  in  said  caae  of 

Saye-  ^Z*^         h^P^'^^^'-  ^*'"*^^-     •     •     •    "AflBant  further  says 

$69'  M/f'^  ^/ft'x^  ff'atid  money  was  so  deposited  with  said  Miller 

by  fZ-^'^'^"^ /itfi*^^ !igbt  Iron  Bange  Co.  through  a  bank  in  the  State 

''  f^I^^Jby  ^'a^f^^'^^  ^y®  ^**  ^^^  money  was  still  at  the  date 

^ul^^^:     /the  w^rit  of  garnishment  in  this  case."     The  burden 

/^M^  ^^^%othe  state  to  show  a  relation  between  Hannon  and  M il- 

afP'^^  ^authorizing  the  latter  to  be  held  as  garnishees. 

ler  ^    iiociple  relied  on  in  support  of  the  judgment  is  stated  by  ap- 

"^^J  foUowBi    ^TVhere  a  principal  sends  money  to  his  agent  with 

M^^tioBB  to  turn  the  money  over  to  a  third  party,  or  for  the  bene- 

Htof  *  ^^^^  P*^y>  *b®  SLgent  thereby  becomes  the  debtor  of  the  third 

\^j^y  ^d  the  third  party  may  sue  and  recover  of  said  agent  and  need 

not  pro^^  anything  but  that  the  money  was  turned  over  to  the  agent 

for  the  benefit  of  plaintiff."    There  is 'absolutely  no  testimony  in  this 

case  to  call  into  exercise  this  well  settled  principle  of  law.     There  is 

not  one  word  of  testimony  that  the  money  sent  Miller  &  Sayers  was  to 

be  paid  over  to  Hannon,  or  held  for  Hannon. 

If  the  money  was  to  be  applied  in  settlement  of  the  judgment,  it 
was  to  be  paid  to  the  state  and  not  to  Hannon,  in  which  event  the  state 
might  have  sued  Miller  &  Sayers  for  the  money  upon  the  theory  em- 
bodied in  said  proposition  of  law,  but  it  would  not  make  them  liable 
in  garnishment  upon  the  theory  that  they  were  debtors,  or  had  moneys 
of  Hannon. 

The  facts  upon  which  appellee  bases  its  contention  are  found  in 
Miller  &  Sayers'  letter  of  April  18,  to  the  Boatmen's  Bank,  in  which 
they  say :  "You  will  therefore  please  confer  with  them  and  direct  that 
draft  be  forwarded  immediately  to  Harwood  &  Walsh  who  represented 
J.  W.  Hannon  in  the  trial  court  and  on  appeal,  to  cover  the  amount 
of  the  judgment,  interest  and  costs  in  order  that  a  forfeiture  may  be 
prevented."  And  in  reply  thereto  of  April  20,  by  which  a  draft  was 
enclosed  and  which  concluded  in  the  following  words:  '^Herewith  I 
return  said  statement  together  with  our  check  for  the  amount  of 
$696.92.  Please  apply  same  in  settlement  of  this  claim  and  return  the 
account  to  us  receipted.*' 

The  check  was  not  sent  to  Harwood  &  Wafth  but  to  Miller  &  Sayers, 
who  did  not  pay  oflf  the  judgment  with  it,  but  deposited  it  with  them- 
selves to  the  credit  of  the  Boatmen's  Bank,  in  other  words,  held  it. 

The  garnishment  was  not  served  on  Miller  &  Sayers  until  August 
1.  Before  that  time  it  is  manifest  from  the  later  correspondence  and 
events,  that  the  Boatmen's  Bank  and  the  Wrought  Iron  Range  Co.,  for 
which  the  former  was  acting  throughout  in  this  matter,  had  clearly  fixed 
the  purpose  and  destination  of  the  money  and  did  not  intend  it  to  be 
used  to  pay  off  the  judgment.  In  fact  at  the  date  of  the  garnishment 
and  for  a  long  time  before  if  Miller  &  Sayers  had  so  applied  the  money, 
it  would  have  been  contrary  to  the  desire  and  instructions  of  the  party 
who  had  caused  it  to  be  sent. 

But  as  already  stated,  if  the  directions  given  in  the  letter  of  April 
20  had  not  been  thus  defined  or  changed,  the  fund  could  not  have 
been  reached  by  garnishment,  and  it  can  not  be  subjected  in  the  case 
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by  sncfa  a  writ  unless  there  be  testimony  from  which  the  jury  was 
authorized  to  find  that  the  money  sent  was  the  property  of  Hannon. 
It  may  be  if  the  case  stood  entirely  on  the  letter  of  April  20,  that  it 
might  have  implied  and  a  jury  might  have  been  authorized  to  find  that 
such  was  the  fact.  But  it  would  be  merely  presumptive  evidence  of 
such  fact,  if  any,  and  as  the  record  is  in  the  case  the  jury  could  not 
have  found  such  fact  in  the  face  of  the  undisputed  testimony,  that  he 
had  no  interest  whatever  in  the  money. 

The  case  as  it  appears  to  us  has  been  fully  developed  and  as  the 
views  we  have  expressed  lead  us  to  the  conclusion  that  no  judgment 
would  be  upheld  on  the  testimony  adduced  except  one  for  defendant, 
the  judgment  of  the  trial  court  will  be  reversed  and  judgment  rendered 
here  in  favor  of  the  garnishees,  without  reference  to  the  other  assign- 
ments of  error. 

Reversed  and  rendered. 


Galveston,  Habbisburg  &  San  Antonio  Railway  Company  v. 
John  Q.  McAdams. 

Decided  January  A,  1006. 

l.F-Hegliseiiee— Injury  to  Servant— SwitchlniT  Cars^-Gontrlbntory  HeirUflrenoe. 
Plaintiff,  a  head  yard  clerk,  acting  upon  information  given  by  the  engine 
foreman  that  other  cars  were  to  be  attached  to  a  string  standing  on  defendant's 
track,  went  to  the  rear  car  of  the  string,  as  was  his  duty,  and  removed  from 
the  drawliead  the  link  bill  which  was  required  to  be  on  the  rear  car  to  give 
notice  to  switchmen  and  other  employes  of  the  destination  of  the  cars,  but 
seeing  no  preparation  for  moving  the  other  cars  he  stepped  back  on  the  track 
and  replaced  the  link  bills  when  an  engine  was  violently  propelled  against  the 
front  end  of  the  cars  causing  them  to  back  and  run  over  plaintiff.  Held,  that 
plaintiff  was  injured  through  the  negligence  of  defendant's  engineer  or  engine 
foreman  without  negligence  on  his  part  contributing  to  the  injury. 

2.^-8ame— Two  Oronndi  Alleged— Pleading  and  Charge. 

Where  the  petition  alleged  two  different  grounds  of  negligence,  the  pro- 
pelling of  the  engine  against  the  string  of  cars  which  ran  over  plaintiff  with 
such  violence  as  to  cause  them  to  start  suddenly  backwards,  and  the  backing 
of  the  cars  over  a  public  crossing  without  having  a  man  in  position  to  give 
warning,  there  was  no  error  in  a  charge  submitting  each  separately. 

8./— Contributory  Hegllgence— Charge  as  a  Whole. 

Where  plaintiff's  negligence,  if  any,  consisted  in  his  being  where  he  was 
when  struck,  and  such  act,  if  negligent,  naturally  contributed  proximately  to 
his  injury,  a  charge  defining  contributory  negligence  and  instructing  a  verdict 
for  defendant  if  plaintiff  wa»  guilty  of  contributory  negligence  proximately 
causing  or  contributing  to  cause  his  injury,  while  in  itself  probably  misleading, 
held  not  objectionable  when  considered  in  connection  vrith  the  succeeding  para- 
graph of  the  charge. 

1^-Charge— Invited  Error. 

An  appellant  can  not  complain  of  error  in  a  charge  where  a  charge  on  the 
same  subject  requested  by  him  invited  the  same  error. 

5/-4(ame— Assnming  Controverted  Taeti. 

A  requested  charge  reciting  as  undisputed  a  number  of  facts,  among  others 
that  plaintiff  kneiv  that  the  string  of  cars  which  struck  him  was  about  to  be 
moved,  was  properly  refused,  the  evidence  showing  that  such  fact  was  not 
undisputed 
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non,  and  for  the  purpose  of  paying  off  the  judgment  in  said  case  of 
the  State  of  Texas  v.  J.  W.  Hannon.  .  .  .  "AflSant  further  says 
that  he  is  informed  that  said  money  was  so  deposited  with  said  Miller 
&  Sayers  by  the  Wrought  Iron  Bange  Co.  through  a  bank  in  the  State 
of  Missouri.  Affiant  further  says  that  said  money  was  still  at  the  date 
of  the  service  of  the  writ  of  garnishment  in  this  case."  The  burden 
of  proof  was  on  the  state  to  show  a  relation  between  Hannon  and  Mil- 
ler &  Sayers  authorizing  the  latter  to  be  held  as  garnishees. 

The  principle  relied  on  in  support  of  the  judgment  is  stated  by  ap- 
pellee as  follows:  ^TVhere  a  principal  sends  money  to  his  agent  with 
instructions  to  turn  the  money  over  to  a  third  party,  or  for  the  bene- 
fit of  a  third  party,  the  agent  thereby  becomes  the  debtor  of  the  third 
party  and  the  third  party  may  sue  and  recover  of  said  agent  and  need 
not  prove  anything  but  that  the  money  was  turned  over  to  the  agent 
for  the  benefit  of  plaintiff.*'  There  is  absolutely  no  testimony  in  this 
case  to  call  into  exercise  this  well  settled  principle  of  law.  There  is 
not  one  word  of  testimony  that  the  money  sent  Miller  &  Sayers  was  to 
be  paid  over  to  Hannon,  or  held  for  Hannon. 

If  the  money  was  to  be  applied  in  settlement  of  the  judgment,  it 
was  to  be  paid  to  the  state  and  not  to  Hannon,  in  which  event  the  state 
might  have  sued  Miller  &  Sayers  for  the  money  upon  the  theory  em- 
bodied in  said  proposition  of  law,  but  it  would  not  make  them  liable 
in  garnishment  upon  the  theory  that  they  were  debtors,  or  had  moneys 
of  Hannon. 

The  facts  upon  which  appellee  bases  its  contention  are  found  in 
Miller  &  Sayers*  letter  of  April  18,  to  the  Boatmen's  Bank,  in  which 
they  say:  "You  will  therefore  please  confer  with  them  and  direct  that 
draft  be  forwarded  immediately  to  Harwood  &  Walsh  who  represented 
J.  W.  Hannon  in  the  trial  court  and  on  appeal,  to  cover  the  amount 
of  the  judgment,  interest  and  costs  in  order  that  a  forfeiture  may  be 
prevented."  And  in  reply  thereto  of  April  20,  by  which  a  draft  was 
enclosed  and  which  concluded  in  the  following  words:  "Herewith  I 
return  said  statement  together  with  our  check  for  the  amount  of 
$696.92.  Please  apply  same  in  settlement  of  this  claim  and  return  the 
account  to  us  receipted." 

The  check  was  not  sent  to  Harwood  &  Wafth  but  to  Miller  &  Sayers, 
who  did  not  pay  oflf  the  judgment  with  it,  but  deposited  it  with  them- 
selves to  the  credit  of  the  Boatmen's  Bank,  in  other  words,  held  it. 

The  garnishment  was  not  served  on  Miller  &  Sayers  until  August 
1.  Before  that  time  it  is  manifest  from  the  later  correspondence  and 
events,  that  the  Boatmen's  Bank  and  the  Wrought  Iron  Range  Co.,  for 
which  the  former  was  acting  throughout  in  this  matter,  had  clearly  fixed 
the  purpose  and  destination  of  the  money  and  did  not  intend  it  to  be 
used  to  pay  off  the  judgment.  In  fact  at  the  date  of  the  garnishment 
and  for  a  long  time  before  if  Miller  &  Sayers  had  so  applied  the  money, 
it  would  have  been  contrary  to  the  desire  and  instructions  of  the  party 
who  had  caused  it  to  be  sent. 

But  as  already  stated,  if  the  directions  given  in  the  letter  of  April 
20  had  not  been  thus  defined  or  changed,  the  fund  could  not  have 
been  reached  by  garnishment,  and  it  can  not  be  subjected  in  the  case 
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by  such  a  writ  imless  there  be  testimony  from  which  the  jury  was 
authorized  to  find  that  the  money  sent  was  the  property  of  Hannon. 
It  may  be  if  the  case  stood  entirely  on  the  letter  of  April  20,  that  it 
might  have  implied  and  a  jury  might  have  been  authorized  to  find  that 
such  was  the  fact.  But  it  would  be  merely  presumptive  evidence  of 
such  fact,  if  any,  and  as  the  record  is  in  the  case  the  jury  could  not 
have  found  such  fact  in  the  face  of  the  undisputed  testimony,  that  he 
had  no  interest  whatever  in  the  money. 

The  case  as  it  appears  to  us  has  been  fully  developed  and  as  the 
views  we  have  expressed  lead  us  to  the  conclusion  that  no  judgment 
would  be  upheld  on  the  testimony  adduced  except  one  for  defendant, 
the  judgment  of  the  trial  court  will  be  reversed  and  judgment  rendered 
here  in  favor  of  the  garnishees,  without  reference  to  the  other  assign- 
ments of  error. 

Reversed  and  rendered. 


Galveston,  Harbisburg  &  San  Antonio  Bailway  Company  v. 
John  Q.  McAdams. 

Decided  January  4,  1006. 

l.—Hegliffenoe— Injury  to  Servant— SwitchiniT  Cars— Gontrlbntory  Hegll|r«noe. 

Plaintiff,  a  head  yard  clerk,  acting  upon  information  given  by  the  engine 
foreman  that  other  cars  were  to  be  attached  to  a  string  standing  on  defendant's 
track,  went  to  the  rear  car  of  the  string,  as  was  his  duty,  and  removed  from 
the  drawhead  the  link  bill  which  was  required  to  be  on  the  rear  car  to  give 
notice  to  switchmen  and  other  employes  of  the  destination  of  the  cars,  but 
seeing  no  preparation  for  moving  the  other  cars  he  stepped  back  on  the  track 
and  replaced  the  link  bills  when  an  engine  was  violently  propelled  against  the 
front  end  of  the  cars  causing  them  to  back  and  run  over  plaintiff.  Held,  that 
plaintiff  was  injured  through  the  negligence  of  defendant's  engineer  or  engine 
foreman  without  negligence  on  his  part  contributing  to  the  injury. 

2.^4ame— >Two  Oroundi  Alleged^PleadiniT  and  Charge. 

Where  the  petition  alleged  two  different  grounds  of  negligence,  the  pro- 
pelling of  the  engine  against  the  string  of  cars  which  ran  over  plaintiff  with 
such  violence  as  to  cause  them  to  start  suddenly  backwards,  and  the  backing 
of  the  cars  over  a  public  crossing  without  having  a  man  in  position  to  give 
warning,  there  was  no  error  in  a  charge  submitting  each  separately. 

8.f— Contributory  Hegligence— Charge  as  a  Whole. 

Where  plaintiff's  negligence,  if  any,  consisted  in  his  being  where  he  was 
when  struck,  and  such  act,  if  negligent,  naturally  contributed  proximately  to 
his  injury,  a  charge  defining  contributory  negligence  and  instructing  a  verdict 
for  defendiant  if  plaintiff  wa»  guilty  of  contributory  negligence  proximately 
causing  or  contributing  to  cause  his  injury,  while  in  itself  probably  misleading, 
held  not  objectionable  when  considered  in  connection  with  the  succeeding  para- 
graph of  the  charge. 

4.— Charge— Invited  Error. 

An  appellant  can  not  complain  of  error  in  a  charge  where  a  charge  on  the 
same  subject  requested  by  him  invited  the  same  error. 

5.F-.45ame-JLssuniing  Controverted  Facts. 

A  requested  charge  reciting  as  undisputed  a  number  of  facts,  among  others 
that  plaintiff  knew  that  the  string  of  cars  which  struck  him  was  about  to  be 
moved,  was  properly  refused,  the  evidence  showing  that  such  fact  was  not 
undisputed. 
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6.— Evidence— Hearsay— Authority  of  Engine  Foreman. 

Plaintiff's  testimony  that  the  engine  foreman  told  him  that  certain  cars 
were  to  be  attached  to  the  cars  standing  on  the  track  where  he  was  injured, 
was  admissible  on  the  issue  of  plaintiff's  contributory  negligence,  it  appearing 
that  the  foreman  had  control  over  the  movement  of  cars. 

7.^»Cliarge— Included  in  Main  Charge— Assumed  Bisk. 

Requested  instructions  on  assumed  risk  held  properly  refused  because  sub- 
stantially given  in  the  main  charge. 

8.— Street  Crossing— Rules  of  Railway— Maintaining  Lookout— Evidence. 

A  rule  of  a  railway  company  that  in  no  case  shall  a  train  be  backed  over 
a  public  crossing  unless  there  is  a  man  on  the  rear  car  to  see  that  the  way  is 
clear,  related  to  the  movement  of  cars  in  the  switch  yards  as  well  as  regular 
trains,  and  under  the  circumstances  of  this  case  was  admissible  in  evidence  on 
the  subject  of  plaintiff's  contributory  negligence. 

9. — ^Fellow  Servants — Yard  Clerk — ^Engineer — ^Engine  Foreman. 

A  head  yard  clerk,  charged  with  the  duty  of  making  transfers  to  and  over 
connecting  lines,  taking  numbers,  seals  and  initials  of  cars  and  putting  link 
bills  on  the  drawheads,  was  not  a  fellow  servant  with  the  engine  foreman, 
engineer  and  others  engaged  in  operating  the  train. 

10.— Street  Crossing— Evidence— Stepping  Distance. 

Testimony  that  the  street  crossing,  near  which  plaintiff  was  injured,  had 
apparently  not  been  altered;  that  there  was  nothing  to  indicate  any  change  for 
some  time,  and  that  it  seemed  to  be  an  old  crossing,  was  sufficient  to  show  that 
the  crossing  hnd  not  been  changed,  and  estimates  as  to  the  length  and  width 
of  planking  at  such  crossing,  based  upon  the  witness  having  stepped  the  distance, 
were  admissible. 

ll.^Verdict— Ezcessiveness. 

A  verdict  of  $12,000  for  the  loss  of  plaintiff's  leg  and  injuries  affecting  his 
eye  sight,  which  from  the  evidence  the  jury  might  have  concluded  were  perman- 
ent, held   not  excessive. 

On  Motion  fob  Rehearino. 

12.— Contributory  Hegligence— Proximately  Contributing. 

Although  plaintiff's  only  negligence,  if  any,  was  such  as  naturally  con- 
tributed proximately  to  his  injury,  defendant  can  not  complain  of  a  charge 
instructing  a  verdict  for  defendant  if  plaintiff's  negligence  proximately  con- 
tributed to  his  injury,  where  a  requested  charge  concluded  with  an  instruction 
for  defendant  if  plaintiff's  negligence  caused  or  contributed  to  his  injury;  and 
the  fact  tliat  the  main  charge  required  plaintiff's  n^ligence  to  ''proximately** 
contribute  to  the  injury  was  immaterial. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before 
Hon.  J.  M.  Goggin. 

Baker,  Bolts,  Parker  £  Garwood  and  Beall  &  Kemp,  for  appellant. — 
1.  The  testimony  did  not  present  any  question  as  to  whether  or  not 
plaintiff's  negligence,  if  he  was  guilty  of  such  negligence,  was  the 
proximate  cause  of  the  injury,  but  the  proof  was  evident  and  undis- 
puted that  if  plaintiff  was  guilty  of  negligence,  such  negligence  proxi- 
mately caused  or  contributed  to  his  injury.  It  was,  therefore,  error  in 
the  trial  <!ourt  to  submit  the'  issue  of  proximate  cause  in  connection 
with  the  issue  of  contributory  negligence.  Texas  &  P.  Ry.  Co.  v.  Mc- 
Coy, 90  Texas,  265,  266;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Rowland,  90  Texas, 
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367,  370;  Culpepper  v.  Railway  Co.,  90  Texas,  627,  634;  Gulf,  C.  & 
S.  P.  By.  Co.  V.  Bryant,  66  S.  W.  Eep.,  808;  Ebert  v.  Railway  Co.,  49 
S.  W.  Rep.,  1105. 

2.  The  verdict  and  judgment  are  erroneous,  and  should  be  set  aside,  for 
the  reason  that  if  the  plaintiff  was  injured  by  the  negligence  of  an 
employe  of  the  defendant  he  and  such  employe  were  at  the  time  fel- 
low servants,  doing  the  same  character  of  work  and  service,  at  the  same 
time  and  place,  at  the  same  piece  of  work,  and  were  working  together 
to  a  common  purpose,  and  while  the  plaintiff  was  not  engaged  in  op- 
erating the  cars,  locomotives  or  trains  of  the  defendant.  Batts'  Ann. 
St.,  art.  4560ea-4560g;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Howard,  80  S.  W. 
Rep.,  229;  Texas  &  N.  0.  R.  R.  Co.  v.  Tatman,  31  8.  W.  Rep.,  434; 
Moore  v.  Jones,  39  S.  W.  Rep.,  593;  Texas  &  N.  0.  R.  R.  Co.  v.  Echols, 
41  S.  W.  Rep.,  488;  Lawrence  v.  Railway  Co.,  61  S.  W.  Rep.,  342; 
Lakey  v.  Railway  Co.,  75  S.  W.  Rep.,  566 ;  Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Cloyd,  78  S.  W.  Rep.,  43;  Medberry  v.  Railway  Co.  (Wis.),  81  N.  W. 
Rep.,  659;  Railway  Co.  v.  Bowles,  88  Texas,  637;  Railway  Co.  v.  Whit- 
aker,  11  Texas  Civ.  App.,  668;  Texas  C.  Ry.  Co.  v.  Prazier  (Civ.  App.), 
34  S.  W.  Rep.,  664;  Texas  C.  Ry.  Co.  v.  Frazier,  90  Texas,  33;  Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Warner,  89  Texas,  475. 

Patterson  &  Buckler,  for  appellee. — 1.  Appellant  having  asked  the 
court  to  give  to  the  jury  a  special  charge  in  substance  the  same  as  the 
portions  of  the  general  charge  complained  of,  can  not  be  heard  to  ques- 
tion the  correctness  of  the  said  parts  of  the  general  charge.  Railway 
Co.  V.  Sein,  33  S.  W.  Rep.,  558;  Railway  Co.  v.  Sein,  89  Texas,  65. 

2.  The  evidence  did  not  show  that  appellee  did  any  act  which  if  neg- 
ligent, was  necessarily  the  proximate  cause  of  his  injury.  No  such  act 
was  either  alleged  or  proved.  Railway  Co.  v.  Ball,  75  S.  W.  Rep.,  47 
(page  8  of  Mns.) ;  Clark  v.  Dyer,  81  Texas,  344;  Railway  Co.  v.  John- 
son,  67  S.  W.  Rep.,  770  (affirmed  by  the  Supreme  Court,  95  Texas, 
409) ;  Railway  Co.  v.  An  Chonda,  75  S.  W.  Rep.,  559;  Shaffer  v.  Rail- 
way Co.,  105  TT.  S.,  249;  Beach  on  Contributory  Negligence,  sees. 
14,  19,  24. 

3.  It  is  not  any  negligence  on  the  part  of  plaintiff  contributing  in 
any  degree  to  his  injuries  tiiat  will  bar  a  recovery,  and  that  it  must 
be  such  negligence  as  amounts  to  the  want  of  ordinary  care.  Railway 
Co.  V.  Johnson,  67  S.  W.  Rep.,  770;  Beach  on  Contributory  Negligence, 
sec.  19. 

JAMES,  Chief  Justice. — Action  for  damages  for  personal  injuries, 
verdict  for  plaintiff  for  $12,000.  Plaintiff  was  head  yard  clerk  in  ap- 
pellant's yards  at  El  Paso.  He  alleged  that  it  was  a  part  of  his  duty 
to  put  link  bills  in  the  drawheads  or  couplers  of  the  cars  of  defendant, 
and  that  he  was  required  to  see  that  the  link  bills  were  put  in  the  draw- 
heads  of  the  rear  car  of  freight  trains,  that  in  performing  this  duty 
on  this  occasion,  he  went  to  the  rear  end  of  the  rear  car  of  a  string  of 
cars  on  defendant's  track  for  the  purpose  of  changing  the  link  bills  as 
he  had  been  informed  that  other  cars  wore  to  be  attached  to  said  string 
Vol.  XXXVII.  Civil— 87. 
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of  cars  in  the  rear,  that  he  took  out  the  link  bills  for  the  purpose  of 
making  the  change  and  stepped  off  the  tracks  but  seeing  no  prepara- 
tions for  attaching  the  other  cars  he  stepped  back  upon  the  track  and 
replaced  them,  but  before  he  could  get  out  from  between  the  rails  an 
engine  was  violently  propelled  against  the  front  end  of  the  string  of 
cars  causing  the  rear  car  to  start  back  suddenly  and  violently  striking 
him,  knocking  him  down  and  running  over  one  of  his  legs  and  injured 
it  so  that  it  had  to  be  amputated. 

The  negligence  of  defendant  was  alleged  to  be  the  propelling  said 
engine  so  violently  and  with  such  great  force  against  said  string  of 
cars  as  to  cause  said  cars  to  move  backward  so  rapidly  as  to  cause 
plaintiff's  injury.  Also  that  said  rear  car  into  which  he  replaced  the 
link  bills  was  standing  near  the  southwest  side  of  Octavia  Street,  one 
of  the  public  and  much  traveled  streets  of  El  Paso  and  that  when  said 
string  of  cars  was  propelled  rapidly  backwards,  four  of  said  cars 
crossed  Octavia  Street  and  defendant  was  guilty  of  negligence  in  the 
movement  of  said  string  of  cars,  in  that  said  train  was  backed  over 
said  public  street  with  great  rapidity  without  having  a  man  at  said 
place  and  without  giving  any  warning  and  without  having  any  man 
on  the  rear  of  said  string  of  cars  to  see  that  the  way  was  clear  as  re- 
quired by  the  rules  of  defendant  published  for  the  government  of  those 
whose  duty  it  was  to  manage  its  trains. 

Defendant  pleaded  general  denial;  that  plaintiff  knew  of  the  danger 
and  assumed  the  risk  of  placing  himself  where  he  was  injured;  that  he 
voluntarily  placed  himself  in  a  position  of  danger  where  his  duty  did 
not  require  hira  to  be  and  where  he  had  no  business  to  be,  and  where  the 
employes  of  defendant  operating  its  engines  and  cars  did  not  see  him 
and  were  not  required  to  look  for  him;  that  his  own  negligence  caused 
or  contributed  to  his  injuries,  and  further  that  if  the  accident  was 
caused  by  the  negligence  of  any  other  persons,  such  persons  were  plain- 
tiff's fellow  servants. 

Conclusions  of  Fact — We  find  that  the  verdict  is  supported  by  testi- 
mony that  plaintiff  was  injured  through  the  negligence  of  defendant's 
engineer,  or  defendant's  engine  foreman;  that  plaintiff  had  no  knowl- 
edge or  reason  to  apprehend,  that  the  string  of  cars  was  at  the  time 
in  the  act  of  being  moved ;  that  plaintiff  was  not  guilty  of  contributory 
negligence;  that  plaintiff  w^as  not  a  fellow  servant  of  either  of  said 
persons^  and  that  the  amount  of  the  verdict  is  not  unreasonable. 

Conclusions  of  Law, — The  first  assignment  of  error  we  overrule  be- 
cause the  petition  alleges  two  separate  forms  of  grounds  of  negligence, 
and  the  court  did  not  err  in  submitting  as  a  matter  of  negligence  the 
propelling  of  the  engine  with  such  force  and  violence  against  said 
string  of  cars  as  to  cause  said  cars  to  start  violently  and  suddenly  back- 
wards, separately  from  the  other  form  of  negligence  alleged,  to  wit: 
The  backing  of  trains  over  Octavia  Street  without  having  a  man  in 
position  to  give  warning.  For  this  reason  the  eleventh  and  fourteenth 
assignments  which  proceed  upon  the  theory  contended  for  are  also  not 
sustained. 
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The  second  assignment  we  overrule  also.  It  complains  of  error  in 
the  seventh  paragraph  of  the  charge,  defining  contributory  negligence 
thus:  "By  contributory  negligence  is  meant  some  negligent  act  or 
omission  on  the  part  of  plaintiff,  which  concurring  and  cooperating 
with  some  negligent  act  or  omission  on  the  part  of  the  defendant,  is 
the  proximate  cause  of  the  injury ;"  and  in  the  eighth  paragraph  in  in- 
structing "and  if  you  find  that  plaintiff  was  not  himself  guilty  of  con- 
tributory negligence  proximately  causing  or  contributing  to  cause  his 
injuries  .  .  .  ,  you  will  return  a  verdict  for  the  plaintiff,  but  un- 
less you  do  so  believe  you  will  return  a  verdict  for  the  defendant.^' 

Defendant  insists,  and  we  think  correctly,  that  the  negligence,  if  any, 
of  plaintiff  consisted  in  his  being  where  he  was  when  struck,  and  that 
such  act,  if  negligent,  naturally  contributed  proximately  to  his  injury, 
and  there  was  really  no  issue,  in  the  very  nature  of  the  case,  as  to 
whether  or  not  defendant's  negligence,  if  any,  contributed  to  or  caused 
the  accident. 

If  the  charges  had  stopped  with  the  eighth  paragraph,  the  jury  might 
have  been  misled.  But  the  ninth  paragraph  immediately  following 
and  in  the  same  connection,  reads  as  follows:  "If  the  plaintiff  was 
guilty  of  negligence  causing  or  contributing  to  cause  his  injury  or  as- 
sumed the  risk  that  caused  his  injury,  then  and  in  either  of  said  events 
your  verdict  must  be  for  the  defendant,  as  the  plaintiff  in  that  case 
can  not  recover. 

"Now,  if  you  believe  from  the  evidence  that  the  plaintiff  was  guilty  of 
negligence  in  being  where  he  was  when  injured  then  and  in  that  event 
your  verdict  must  be  for  the  defendant 

"If  you  believe  from  the  evidence  that  it  was  the  plaintiff's  duty  to 
handle  and  place  the  defendant's  link  bills,  according  to  the  defend- 
ant's method  or  the  method  adopted  by  and  customary  with  its  em- 
ployes, in  the  drawheads  or  couplings  of  the  ends  of  cars  to  be  carried 
to  the  link  and  the  plaintiff  knew  of  such  method  of  the  defendant  or 
such  method  customary  with  employes  of  having  said  link  bills  placed 
and  that  under  all  the  surrounding  facts  and  circumstances  known  to 
plaintift',  or  which  could  have  been  known  to  him  by  the  use  of  ordi- 
nary care,  a  person  of  ordinary  prudence  would  not  have  gone  on  the 
track  at  the  end  of  said  string  as  plaintiff  did  or  would  not  have  been 
upon  the  track  as  plaintiff  was  when  struck  by  the  car,  then  your  ver- 
dict should  be  for  defendant.  And  if  you  believe  from  the  evidence 
that  the  plaintiff  at  the  time  he  was  struck  and  knocked  down,  or  prior 
thereto,  failed  to  use  ordinary  care  to  prevent  and  avoid  injury  to  him- 
self and  that  such  failure  on  his  part,  if  any,  contributed  to  cause  his 
injury,  then  and  in  that  event  you  must  find  for  the  defendant  notwith- 
standing you  may  find  the  defendant  or  its  servants  also  guilty  of  neg- 
ligence contributing  thereto." 

In  this  paragraph  the  jury  were  directly  told  in  terms  in  connection 
with  this  subject  of  contributory  negligence  (with  which  the  entire 
paragraph  deals)  that  the  verdict  must  be  for  defendant  if  plaintiff 
was  guilty  of  negligence  in  being  where  he  was  when  injured. 

If  the  jury  read  and  considered  this  paragraph,  which  we  are  bound 
to  assume  they  did,  they  were  not  confused  or  misled  by  what  had 
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been  stated  in  the  preceding  portions  of  the  charge  about  contributory 
negligence.  Say,  they  had  been  told  that  plaintiff  was  barred  from  re- 
covering if  his  negligence  proximately  caused  or  contributed  to  his 
injury,  and  that  this  standing  alone  would  have  led  them  to  go  into  a 
consideration  of  the  question,  not  merely  of  plaintiff's  negligence  in 
being  where  he  was,  but  whether  that  negligence  proximately  caused 
or  contributed  to  his  injury,  the  ninth  paragraph  relieved  them 
from  going  into  the  last  named  matter.  In  other  words  by  paragraph 
nine  the  court  construed  for  the  jury  its  references  to  contributory 
negligence  in  that  respect.  The  court  told  them  if  they  found  that 
plaintiff  was  guilty  of  negligence  in  being  where  he  was,  they  need 
find  no  more.  The  jury  could  not  have  been  misled  unless  tiiey  stopped 
reading  the  charge  at  the  end  of  the  eighth  paragraph,  and  this  is  not 
to  be  presumed. 

But  further,  defendant  is  not  in  a  position  to  complain  of  the  court's 
use  of  expressions  which  required  the  jury  to  find  that  defendant's  neg- 
ligence contributed  to  his  injury.  The  only  charge  which  defendant 
requested  to  be  given  on  the  issues  of  plaintiff's  negligence  in  respect 
to  his  going  into  or  being  in  the  position  he  was  when  struck  (Special 
charge  No.  10)  contains  the  same  requirement.  This  was  evidently 
the  view  entertained  and  proceeded  upon  by  defendant  at  the  trial. 
There  is  nothing  to  indicate  that  the  requested  charge  was  presented 
until  after  the  court  had  read  its  charge  to  the  jury,  but  the  indica- 
tions, if  anything,  are  to  the  contrary.  Certainly  defendant  can  not 
complain  of  such  matter,  having  thus  contributed  to  it.  Defendant  it 
seems  to  us  was  rather  fortunate  in  the  circumstance  that  the  charge 
nevertheless  told  the  jury  as  plainly  as  it  did  in  places,  that  if  plaintiff 
was  negligent  in  being  where  he  was,  to  find  for  defendant.  Interna- 
tional &  G.  N.  Ry.  Co.  V.  Sein,  89  Texas,  63;  Missouri,  K.  &  T.  Ry. 
Co.  of  T.  V.  Eyer,  96  Texas,  75. 

The  third  assignment  complains  of  the  court's  refusal  to  give  a  cer- 
tain charge,  which  the  assignment  states  was  intended  to  correct  the 
error  complained  of  in  the  above  assignment.  We  fail  to  see,  how- 
ever, how  it  can  be  claimed  to  so  correct  said  charge  when  it  itself  con- 
cludes, "and  if  you  further  believe  that  such  negligence  on  his  part, 
if  any,  caused  or  contributed  to  his  injuries,  your  verdict  will  be  for 
defendant."  If  given,  the  requested  charge  would  have  restricted  the 
case  to  one  of  the  issues  of  negligence,  and  for  this  reason  it  was  prop- 
erly refused.  Besides  it  contained  nothing  but  what  was  in  substance 
and  effect  given,  apart  from  the  objection  it  was  subject  to  of  making 
the  case  turn  on  one  issue  of  negligence. 

The  requested  charge  refused,  which  is  the  subject  of  the  fourth 
assignment,  recited  a  number  of  facts  as  undisputed,  and  concluded 
with  an  instruction  to  find  for  defendant.  It  was  a  peremptory  direction 
to  find  for  defendant.  The  facts  stated  were  not  all  undisputed.  It 
was  not  an  undisputed  fact  that  plaintiff  knew  the  string  of  cars  was 
ready  to  be  moved,  at  least  that  it  was  immediately  to  be  moved. 
There  were  circumstances  which  tended  to  indicate  to  him  that  there 
was  no  danger  at  the  time  in  going  upon  the  track  to  replace  the  bills. 

Plaintiff  testified:     "Ike  Rivers  was  the  engine  foreman,  employed 
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by  the  defendant,  of  the  train  that  struck  the  cars  and  run  over  me. 
The  engine  foreman  told  the  engineer  what  to  do  and  the  men  what  to 
do,  he  generally  told  me  what  he  was  doing  and  if  I  was  not  there  he 
would  whistle  for  me  and  if  I  was  there  he  would  tell  me.  There  were 
about  five  coal  cars  on  track  No.  4,  standing  there.  He  told  me  he 
would  take  these  empty  coal  cars  back  with  the  load  that  was  going  to 
the  T.  and  P.  link.  I  grabbed  the  number  of  the  empty  coal  cars  and 
went  back  to  where  the  cattle  were  switched,  over  to  see  where  the  link 
bills  were.  I  had  instructions  to  keep  the' link  bills  on  the  eastern  end 
of  the  string.  I  got  the  link  bills  and  stepped  to  the  north  side  of  the 
track  and  waited  for  Rivers  to  bring  the  empty  coal  cars  as  he  said  he 
was  going  to  do,  and  I  stayed  there  about  three  or  four  seconds,  I  sup- 
pose. I  did  not  see  the  coal  cars  move  and  did  not  have  to  stand  there 
very  long.  I  had  to  make  transfers  to  the  Rock  Island,  also  route  these 
cattle  cars,  foreign  cars.  I  stepped  back  to  put  the  link  bills  back 
where  I  got  them.  I  did  not  see  a  prospect  of  the  coal  cars  coming 
over  and  I  put  them  on  the  east  end  of  the  string  and  as  I  started  to 
get  out  the  engine  knocked  me  down.''  Besides  this  it  was  shown  tliat 
the  rules  required  that  in  no  case  must  a  train  be  backed  over  a  public 
crossing  or  highway  unless  there  is  a  man  on  the  rear  car  to  see  that 
the  way  is  clear.  The  fact  that  no  man  was  stationed  at  the  rear  end 
of  this  train,  tended  to  the  assurance  that  it  was  not  to  be  moved. 

At  this  place  we  may  dispose  of  the  seventeenth  assignment,  by  which 
the  point  is  presented  that  it  was  error  to  admit  the  testimony  of  plain- 
tiff "to  the  effect  that  certain  coal  cars,  about  five  in  number,  a  short 
time  prior  to  this  accident  were  standing  on  track  No.  4,  southwesterly 
from  the  place  where  the  accident  occurred,  and  that  the  engine  fore- 
man, Ike  Rivers,  told  him  that  these  coal  cars  were  to  be  put  on  cer- 
tain cars  standing  on  the  track  where  plaintiff  was  injured  and  were 
to  be  backed  with  the  string  of  cars  last  mentioned  to  the  T.  and  P. 
link.'' 

The  proposition  is  that  this  was  hearsay  and  there  was  no  evidence 
that  Bivers  had  any  right  to  advise  or  authority  to  instruct  plaintiff, 
nor  that  the  plaintiff  was  authorized  to  act  on  the.  advice,  instructions 
or  statements  of  Bivers.  Plaintiff  showed  the  functions  of  Bivers.  He 
was  foreman  of  the  engines,  or  engine  foreman.  He  was  foreman  of 
the  engine,  told  the  engineer  what  to  do  and  the  men  what  to  do.  "I 
do  not  know  that  it  was  his  duty  to  instruct  me  what  to  do.  T  do  not 
know  that  it  was,  he  generally  told  me  what  he  was  doing  and  if  I  was 
not  there  he  would  whistle  for  me  and  if  I  was  there  he  would  tell  me." 
It  is  evident  from  this  in  connection  with  other  testimony  stated  in 
discussing  the  fourth  assignment  that  he  coupled  the  engines  in  their 
movements  with  reference  to  the  formation  of  trains  at  that  place. 
The  testimony  was  clearly  admissible  on  the  issue  of  plaintiff's  con- 
tributory negligence. 

The  fifth  assignment  complains  of  the  refusal  of  a  charge,  which  in 
effect  was  that  if  plaintiff  knew  the  method  of  defendant,  or  custom 
with  its  employes,  of  having  link  bills  placed,  and  if  an  ordinarily  pru- 
dent person  would  under  the  circumstances  have  known,  or  if  plaintiff 
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did  know,  that  it  was  dangerous  to  go  upon  the  track  and  place  the 
link  bills  and  remain  till  injured,  he  could  not  recover. 

Considered  as  a  charge  on  assumed  risk,  the  instruction  was  er- 
roneous and  properly  refused,  because  to  assume  the  risk  of  a  danger, 
it  must  be  known,  or  be  so  obvious  to  the  injured  party  that  he  must 
necessarily  have  known  it.  The  instruction  would  have  charged  him 
with  the  danger  referred  to  if  an  ordinarily  prudent  person  would  have 
realized  its  presence.  The  court  gave  the  jury  the  rule  in  reference 
to  assumed  risk,  considered  in  the  light  of  an  instruction  on  contrib- 
utory negligence,  we  notice  that  in  so  far  as  the  instruction  related  to 
this  subject,  it  was  substantially  given. 

In  view  of  the  charges  in  reference  to  assumed  risk,  there  was  no 
error  in  refusing  the  diarges  mentioned  in  the  sixth  and  seventh  as- 
signments. 

The  twelfth  and  thirteenth  assignments  advance  the  proposition  that 
the  rule:  '^In  no  case  must  a  train  be  backed  over  a  public  crossing 
or  highway  unless  there  is  a  man  on  the  rear  car  to  see  that  the  way 
is  clear,"  should  not  have  been  allowed  in  evidence,  because  it  shows 
upon  its  face  that  it  was  intended  for  the  protection  of  the  public  and 
not  of  defendant's  employes,  and  further  that  it  was  intended  to  regu- 
late the  movement  of  trains  on  the  road  and  not  its  cars  in  switch  yards, 
also  that  the  evidence  was  immaterial  because  it  is  manifest  from  the 
testimony  that  the  failure  to  have  a  man  on  the  rear  car  in  no  way 
contributed  to  plaintiff's  injury. 

Plaintiff  testified  he  was  familiar  with  the  rule  at  the  time.  He 
testified:  "I  looked  on  top  of  this  car  (referring  to  the  car  on  which 
he  placed  the  link  bills).  I  saw  nobody,  I  thought  it  perfectly  safe. 
There  was  no  man  on  the  car,  I  looked  to  see."  He  testified  also  that 
at  the  time  he  was  struck,  he  was  on  the  west  side  of  the  Octavia  Street 
crossing,  right  at  the  crossing,  and  that  with  reference  to  the  street, 
it  (the  train)  went  clear  across  the  street,  and  as  to  how  much  farther, 
he  supposed  it  went  a  car  length  past  the  street.  The  rule  was  gen- 
eral as  to  place.  In  connection  with  plaintiff's  testimony  it  was  ad- 
missible on  the  subject  of  his  contributory  negligence,  or  his  knowl- 
edge of  danger. 

The  tenth  assignment  raises  the  question  of  fellow  servant.  Appel- 
lant contends  that:  "If  plaintiff  was  injured  by  the  negligence  of  an 
employe  of  defendant,  he  and  such  employe  were  at  the  time  fellow 
servants  doing  the  same  character  of  work  and  service,  at  the  same  time 
and  place,  at  the  same  place  of  work  and  were  working  together  to  a 
common  purpose,  and  while  plaintiff  was  engaged  in  operating  the  cars, 
locomotives  or  trains  of  the  defendant." 

If  the  last  part  of  the  above  proposition  were  true,  he  and  the  others 
engaged  in  operating  the  train,  were  not  fellow  servants  under  the 
terms  of  the  statute.  He  was  hurt  by  the  acts  of  those  handling  the 
train.  Plaintiff  must  either  have  been  engaged  in  operating  that,  or 
not  engaged  in  its  operation.  If  the  former,  the  rule  of  fellow  servant 
would  be  no  defense;  if  the  latter,  the  relation  did  not  exist.  Appel- 
lant states  in  its  brief  that  all  the  parties,  the  engineer,  the  foreman 
of  the  engine,  the  plaintiff  and  all  other  persons  then  and  there  en- 
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gaged  about  the  train^  were  working  together  at  the  same  tune  and 
place^  at  the  same  piece  of  work  and  to  the  common  purpose  of  taking 
the  cars  in  question  to  the  T.  &  P.  link.  If  this  be  so,  it  is  fatal  to 
its  contentions,  for  if  the  work  being  done  was  the  moving  of  the  cars 
to  the  T.  &  P.  link,  the  defense  of  fellow  servant  was  by  statute  taken 
away. 

Tlie  work  immediately  being  done,  however,  was  the  coupling  of  this 
string  of  cars  to  other  cars.  To  quote  from  appellant^s  brief:  "Ike 
Bivers  testified  as  follows :  'I  gave  the  signal  to  him  (the  engineer)  to 
move  back  and  couple  up.  I  did  the  coupling  personally.*  Cook,  the 
engineer,  testified  that  .  .  .  just  prior  to  the  accident  he  went  on 
the  main  track  and  stood  there  while  another  engine  did  some  work  on 
the  east  end ;  that  the  last  engine  took  some  cars  off  and  put  some  back 
on  the  main  track,  but  did  not  couple  them  up,  but  left  them  some 
distance  apart;  that  witness  received  the  signal  to  back  east,  and  he 
backed  up  for  the  purpose  of  coupling  on  the  cars  standing  on  the 
main  line.*' 

The  object  of  the  link  bills  (as  appellant  states)  was  to  show  what 
was  to  be  done  with  the  train  of  cars,  and  if  they  were  not  in  the 
proper  place  so  that  they  would  be  observed  by  the  trainmen  of  the  con- 
necting company,  the  cars  would  be  sent  back. 

Plaintiff  was  head  yard  clerk  charged  with  the  duty  of  making  trans- 
fers to  and  over  connecting  lines  and  of  grabbing  the  numbers,  seals 
and  initials  and  putting  link  bills  on  the  drawheads  of  the  couplings. 
His  duty  in  this  particular  instance  was  to  see  that  the  link  bills  were 
removed  from  where  they  were  and  deposited  at  the  proper  place  on  the 
train  when  made  up.  He  had  nothing  to  do  with  tiie  handling  or 
moving  of  the  cars  nor  with  the  coupling  that  was  being  done,  by 
the  others.  We  can  not  see  how  it  can  be  said  that  he  and  they  were 
in  the  same  grade  of  employment  or  doing  the  same  character  of  work 
or  service,  or  working  together  in  the  meaning  of  the  statute. 

The  eighth  and  ninth  assignments  are  that  a  new  trial  should  have 
been  granted,  because  the  evidence  established  that  plaintiff  assumed 
the  risk,  and  that  he  was  guilty  of  contributory  negligence  or  that  the 
dangers  he  exposed  himself  to  were  incident  to  his  employment.  These 
matters  are  disposed  of  by  our  conclusion  of  fact. 

The  charge  on  the  measure  of  damages  was  correct. 

The  eighteenth  assignment  refers  to  testimony  of  witness  A.  J.  El- 
rod.  He  testified  that  wnce  the  adjournment  of  the  day  before,  he  had 
examined  Octavia  Street  crossing  for  the  purpose  of  taking  in  the  sur- 
roundings and  measuring  the  plank  crossing,  that  he  did  not  know 
whether  the  crossing  was  in  the  same  condition  as  at  the  time  plaintiff 
was  injured,  but  that  apparently  it  had  not  been  altered,  that  he  saw 
nothing  to  indicate  there  had  been  any  change  made  for  some  time, 
that  it  seemed  to  be  an  old  crossing,  that  he  stepped  the  planking  of 
the  crossing  for  the  purpose  of  seeing  how  wide  it  was  and  that  he 
estimated  it  to  be  between  15  and  16  feet  wide  and  that  it  was  about 
60  feet  from  the  east  end  of  the  planking  to  the  west  line  of  Octavia 
Street,  which  line  he  could  only  locate  by  sighting  up  the  street  and 
along  the  fence  that  approached  the  crossing  on  the  north  side.    The 
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objections  to  this  testimony  were  that  it  was  not  shown  that  the  cross- 
ing was  in  the  same  condition  as  when  plaintiff  was  injured,  and  that 
the  testimony  as  to  the  width  and  location  of  the  crossing  was  mere 
conjecture.    The  latter  objection  is  not  sustainable. 

Appellant  states  the  purpose  of  this  testimony  to  have  been  to  show 
that  plaintiff  in  his  testimony  had  confounded  the  line  of  the  street 
with  the  plank  crossing,  and  that  although  the  east  end  of  the  car 
might  have  been  five  or  six  feet  from  the  plank  crossing,  it  would  still 
be  in  the  street,  his  object  being  to  place  plaintiff  in  the  street  at  the 
time  he  received  his  injury  instead  of  in  the  defendant's  yard  where  the 
testimony  placed  him. 

The  testimony  given  by  Elrod  stated  enough  facts  to  indicate  that 
the  crossing  had  not  been  changed,  and  the  testimony  he  gave  was  not 
subject  to  the  objections  made  to  it. 

The  evidence  showed  that  plaintiff  was  19  years  of  age  when  he  re- 
ceived his  injury,  was  of  good  habits  and  was  earning  $60  a  month. 
He  missed  no  time  and  worked  twelve  hours  a  day.  One  witness  stated 
that  his  personal  appearance  indicated  him  to  be  physically  weak  or 
delicate,  but  mentally  very  bright.  His  injury  resulted  in  the  loss  of 
his  left  leg  below  the  knee,  and  he  was  confined  to  the  hospital  about 
three  months.  He  testified:  "The  condition  of  my  eyes  before  I  was 
hurt  was  always  very  good — ^very  good.  Since  I  was  hurt  my  eyes  are 
weak,  I  can  not  read  long  at  night  and  can  not  read  very  fine  print  in 
day  time.  I  first  noticed  my  eyes  were  weak  after  I  began  to  read  a 
little  bit  after  the  accident  and  I  notice  it  every  time  I  read.  I  never 
had  any  trouble  or  weakness  with  my  eyes  before  I  was  injured,  never 
had  anything  the  matter  with  my  eyes,  they  were  always  unusually 
strong.'^  This  is  all  the  testimony  there  was  on  the  extent  of  his  dam- 
age. The  accident  occurred  in  February,  1903,  and  the  trial  took  place 
in  April,  1904.  We  feel  unable,  notwithstanding  the  vigorous  protest 
of  appellant,  to  give  satisfactory  reason  for  finding  fault  with  the 
amount  of  this  verdict.  Prom  the  time  the  impairment  to  plaintiff's 
eyes  had  continued,  the  jury  may  have  concluded  that  it  was  per- 
manent. 

Considering  the  youth,  intelligence  and  earning  capacity  of  plaintiff, 
when  hurt,  the  verdict  was  not  disproportionate  to  injuries  involved 
in  the  above  testimony. 

Judgment  afSrmed. 

Affirmed. 

ON   MOTION   FOR   REHEARING. 

In  reference  to  the  second  assignment  of  error.  If  we  sliould  be 
held  to  have  misconstrued  the  effect  of  the  charge  in  holding  that  read 
and  considered  in  its  entirety,  it  was  not  calculated  to  mislead  the  jury 
on  the  issue  of  contributory  negligence,  we  think  it  clear,  as  stated  in 
the  main  opinion,  that  defendant  could  not  have  complained,  had  the 
charge  in  all  places  where  it  referred  to  the  negligence  of  plaintiff,  re- 
quired the  jury  to  find  that  it  caused  or  contributed  to  his  injury.  De- 
fendant's special  instruction  No.  10  concluded  with  this  requirement 
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in  these  words:  "And  if  you  further  believe  that  such  negligence  on 
his  part,  if  any,  caused  or  contributed  to  his  injuries,  your  verdict  wiU 
be  for  the  defendant."  This  was  the  only  request  defendant  made,  as 
to  the  presentation  of  the  issue  of  plaintiff's  negligence,  and  if  the  court 
so  presented  the  issue  to  the  jury  defendant  can  not  object  upon  that 
ground. 

But  appellant  says  that  the  court  in  its  charge  did  not  make  use  of 
the  language  that  is  in  the  requested  charge,  but  used  the  expression 
negligence  proximately  causing  or  contributing  to  cause  his  injuries, — 
instead  of  causing  or  contributing  to  his  injuries.  Defendant's  view 
of  the  matter  at  the  trial  (judging  from  the  charge  asked)  was  not  as 
is  urged  here,  that  under  the  circumstances  of  this  case  in  placing  him- 
self where  he  did  that  any  negligence  whatever  of  plaintiff,  necessarily 
as  a  matter  of  law  caused,  or  contributed  to  his  injury.  We  take  it, 
that,  certainly  defendant  in  asking  the  instruction  could  not  possibly 
have  had  in  mind. any  negligence  of  whatsoever  character  of  plaintiff 
in  such  matter,  else  why  qualify  it  by  saying  negligence  which  caused 
or  contributed  to  his  injury?  This  qualification  being  embodied  in  the 
instruction  on  the  subject  of  plaintiff's  negligence,  asked  to  be  given 
by  defendant,  its  presence  in  the  court's  charge  affords  no  ground  for 
complaint  by  defendant,  although' the  court  may  have  done  that  which 
is  proper  in  every  case  where  that  kind  of  submission  is  to  be  made, 
viz:  To  require  the  negligence  to  have  proximately  caused  or  contrib- 
uted to  the  injury. 

Appellant  in  the  motion  for  rehearing  misconstrues  the  following 
expression  contained  in  the  opinion :  "There  is  nothing  to  indicate  that 
the  requested  charge  was  presented  until  after  the  court  had  read  its 
charge  to  the  jury,  but  the  indications,  if  anything,  are  to  the  con- 
trary." What  was  meant  by  this  was,  not  that  the  indications  were  that 
the  charge  was  requested  after  the  charge  had  been  read  to  the  jury 
but  that  there  was  nothing  in  the  record  making  it  appear  that  the 
charge  was  asked  after  the  main  charge  was  delivered.  The  context, 
we  think,  negatives  any  such  meaning  as  appellant  imputes  to  the  lan- 
guage used. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


Leonardo  Garza  et  al.  v.  E.  L.  Howell- et  al. 

Decided  January  7,  1905. 

1^7oreelosure— Parties— Senior  and  Junior  Liens. 

A  prior  mortgagee  whose  debt  is  not  due  is  not  a  proper  party  to  the  suit 
of  a  junior  mortgagee  to  foreclose  his  lien. 

8^— Same— Senior  and  Jnnior  Liens. 

A  junior  mortgagee  is  entitled  to  have  his  lien  foreclosed  and  the  property 
sold  subject  to  the  daim  of  the  prior  mortgagee  whose  debt  was  not  yet  due, 
but  not  to  affect  the  contract  between  the  debtor  and  the  prior  mortgagee  by 
a  foreclosure  and  sale  to  satisfy  both  liens. 
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Appeal  from  the  District  Court  of  Anderson.  Tried  below  before 
Hon.  John  Young  Gooch. 

Cobb  &  Hildebrand,  for  appellants. — ^Where  a  note  secured  by  a  sec- 
ond mortgage  falls  due  and  suit  is  brought  thereon  and  the  holder  of  a 
note  secured  by  a  prior  mortgage  on  the  same  property  is  made  a  party 
defendant,  said  defendant  can  not  declare  his  note  due  and  ask  judg- 
ment on  same.  Tinsley  v.  Boykin,  46  Texas,  592;  Vieno  v.  Gibson, 
.  20  S.  W.  Rep.,  718;  Whitehead  v.  Fisher,  64  Texas,  640;  Gilman  v. 
Ford,  19  S.  W.  Rep.,  443;  Warren  v.  Harrold,  92  Texas,  420,  49  S.  W. 
Rep.,  365;  Holland  v.  Preston,  34  S.  W.  Rep.,  977;  Pons'  Executors  v. 
Beard,  49  S.  W.  Rep.,  363 ;  Davis  v.  Coleman,  40  S.  W.  Rep.,  608. 

Holder  of  a  prior  mortgage  not  a  necessary  party.  Hayne  v.  Jack- 
son, 71  Texas,  763 ;  McDonald  v.  Miller,  90  Texas,  311. 

GARRETT,  Chief  Justice. — This  action  was  brought  in  the  Dis- 
trict Court  of  Anderson  County  by  E.  L.  Howell  against  Leonardo 
Garza  and  his  wife,  Carolina  C.  Garza,  and  G.  W.  Burkitt  and  A.  W* 
Gregg  to  recover  upon  a  note  of  $500  and  the  foreclosure  of  a  mortgage 
on  1,710  acres  of  land  situated  in  Leon  County.  The  note  and  the 
mortgage  sued  on  were  executed  by  Garza  and  his  wife,  and  Burkitt 
was  made  defendant  as  the  holder  of  another  note  for  $1,000  executed 
by  the  Garzfis  in  his  favor  which  was  a  prior  lien  on  the  same  land. 
Gregg  was  brought  in  as  trustee  to  Burkitt's  lien.  PlaintifE  prayed 
for  judgment  against  the  Garzas  for  the  amount  of  their  debt  and  that 
the  court  adjust  the  equities  between  him  and  Burkitt  and  that  the 
land  be  sold  and  the  proceeds  applied  in  satisfaction  of  the  claims  of 
the  plaintiff  and  the  said  Burkitt.  The  defendants  Garza  and  wife 
pleaded  the  general  demurrer  and  general  denial  to  the  plaintiff^s  suit. 
Burkitt  pleaded  over  his  note  and  lien  and  prayed  for  judgment  for 
the  amount  of  the  note,  interest  and  attorney  fees  together  with  costs 
and  for  foreclosure.  As  recited  in  the  judgment  the  note  sued  on  by 
the  plaintiff  was  dated  October  12,  1900.  It  was  payable  on  or  before 
five  years  after  date  to  the  order  of  G.  W.  Burkitt  for  the  sum  of  five 
hundred  dollars  with  annual  interest  thereon  from  date  at  the  rate  of 
10  percent  per  annum;  the  entire  principal  and  accrued  interest  to 
become  due  at  the  option  of  the  holder  in  case  of  default  in  the  pay- 
ment of  any  installment  of  interest.  In  the  event  of  default  in  payment 
and  the  placing  of  the  note  in  the  hands  of  an  attorney  for  collection  the 
makers  agreed  to  pay  in  addition  ten  percent  of  the  amount  thereof 
as  attorney  fees.  Default  of  interest  was  made  October  12,  1903.  In 
order  to  secure  this  note  Garza  and  his  wife  executed  to  A.  W.  Gregg 
as  trustee  for  Burkitt  a  deed  of  trust  on  the  1,710  acres  of  land  situated 
in  Leon  County  described  in  the  petition  and  upon  which  a  vendor's 
lien  created  by  the  Garzas  existed  in  favor  of  said  Burkitt  for  the  payment 
of  said  note  of  $1,000.  The  note  for  $500  was  assigned  by  Burkitt  to 
the  plaintiff.  The  note  for  $1,000  held  by  Burkitt  was  dated  May  12, 
1900,  and  was  executed  to  his  order  by  Garza  and  his  wife.  It  was  a 
vendor's  lien  on  the  land  and  was  payable  ten  years  after  date  with 
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annual  interest  at  the  rate  of  five  percent.    Interest  had  been  paid  up 
to  May  12,  1903. 

Upon  these  facts  as  recited  in  the  judgment  the  court  below  entered 
judgment  foreclosing  the  liens  of  the  plaintiff  and  Burkitt  severally  for 
the  amount  of  their  notes,  with  ten  percent  attorney's  fees  and  ordered 
the  property  sold  and  the  proceeds  paid  in  satisfaction  first  to  costs 
and  then  to  the  claim  of  Burkitt  and  afterwards  to  that  of  Howell.  A 
general  judgment  was  awarded  over  in  favor  of  Howell.  Burkitt's  note 
was  not  due  according  to  its  face  until  May  12,  1910,  or  default  in 
payment  of  interest.  There  had  been  no  default  in  the  payment  of 
interest,  and  no  occasion  had  arisen  by  which  Burkitt  was  entitled  to 
have  the  property  sold  for  the  payment  of  his  note.  As  prior  mort- 
gagee he  was  not  a  necessary  party  to  the  suit  of  the  junior  mortgagee 
to  foreclose  his  lien.  The  junior  mortgagee  had  only  the  right  of  re- 
demption which  he  could  not  enlarge  by  making  the  prior  mortgagee 
a  defendant  to  the  suit.  He  could  not  change  the  contract  between  the 
mortgagor  and  first  mortgagee.  McDonald  v.  Miller,  90  Texas,  311; 
Hague  V.  Jackson,  71  Texas,  761.  Not  being  a  necessary,  party  to  the 
plaintiff's  suit  to  foreclose,  Burkitt's  contract  which  had  not  matured 
could  not  be  affected  by  bringing  him  into  the  suit  and  giving  it  the 
effect  of  a  matured  obligation.  One  undertaking  to  foreclose  a  senior 
lien  must  make  junior  lien  holders  parties  in  order  to  conclude  their 
rights,  but  the  foreclosure  of  a  junior  lien  can  not  possibly  affect  the 
rights  of  the  holder  of  the  senior  recorded  lien  for  the  reason  that  the 
sale  under  the  foreclosure  is  subject  to  the  senior  lien  and  the  pur- 
chaser at  such  sale  buys  only  the  equity  of  redemption.  The  investi- 
gation of  the  following  cases  will  show  the  rule  adopted  in  this  state 
in  adjusting  the  equities  of  lien  holders.  Tinsley  v.  Boykin,  46  Texas, 
592;  Vieno  v.  Gibson,  20  S.  W.  Rep.,  718;  Whitehead  v.  Fisher,  64 
Texas,  640;  Gilmour  v.  Ford,  19  S.  W.  Eep.,  443;  Warren  v.  Harrold, 
92  Texas,  420;  Holland  v.  Preston,  12  Texas  Civ.  App.,  588,  34  S.  W. 
Bep.,  977;  Davis  v.  Coleman,  16  Texas  Civ.  App.,  313,  40  S.  W.  Eep., 
608. 

The  court  erred  in  decreeing  that  the  land  be  sold  for  the  payment  of 
Burkitt's  note.  The  error  was  emphasized  in  adjudging  attorney  fees 
on  a  claim  that  had  not  matured.  The  judgment  of  the  court  below 
will  be  reversed  as  to  the  defendant  Burkitt  and  judgment  will  be  here 
rendered  dismissing  him  from  this  suit.  The  judgment  in  favor  of 
the  plaintiff  will  be  reformed  so  as  to  require  the  proceeds  of  property 
to  be  paid  in  satisfaction  of  his  judgment.  The  foreclosure  of  Howell's 
lien  will  be  subject  to  such  prior  lien  as  Burkitt  holds  and  may  here- 
after establish.  It  will  be  without  prejudice  to  any  right  that  Burkitt 
may  have  as  prior  lien  holder.  The  costs  of  this  appeal  and  the  costs  of 
the  court  below  caused  by  making  Burkitt  and  Gregg  parties  are  ad- 
judged against  the  plaintiff  and  the  defendant  Burkitt  equally. 

Reversed  and  rendered. 
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Missouri,  Kansas  ft  Texas  Railway  Company  v.  C.  A.  Eeefe. 

Decided  January  7,  1905. 

l^-Heffliyenoe—Eailway  Company— Leavinff  Clinken  in  Yard. 

Where  plaintiff,  a  brakeman,  while  coupling  cars  in  the  yards,  stumbled 
over  a  clinker  and  was  injured,  and  the  evidence  showed  no  inspection  of  that 
part  of  the  track  by  the  railway  company,  and  the  clinker  was  alonff  the  side 
of  the  track  upon  which,  in  coupling  cars,  the  brakeman  was  expected  to  walk, 
the  jury  were  justified  in  finding  that  the  company  was  guilty  of  n^ligence  in 
failing  to  perform  the  duty  of  inspection. 

8.— Contributory  Hegligenoe— Going  Between  ICoving  Cars. 

A  brakeman  was  not  guilty  of  contributory  n^ligence,  as  matter  of  law, 
in  going  between  slowly  moving  cars  to  uncouple  them  where,  the  automatic 
coupler  having  failed  to  work,  it  was  customary  for  the  uncoupling  to  be 
done  in  this  way. 

8.— Kaster  and  Senrant— Assumed  Elsk. 

The  fact  that  a  servant  is  injured  because  of  the  wajr  of  doing  the  work 
selected  by  him,  when  if  he  had  selected  another  way  the  injury  would  have  been 
avoided,  does  not,  as  a  matter  of  law,  render  him  guilty  of  contributory  negli- 
gence, the  true  test  being  whether  he  exercised  ordinary  care  in  performing  the 
work  as  he  did. 

4.— Same— Assumed  Risk— Charge. 

A  charge,  set  out  at  length,  held  to  fairly  submit  to  the  jury  the  defenses 
of  assumed  risk  and  contributory  negligence  in  an  action  by  a  brakeman  for 
injury  received  while  uncoupling  cars  from  a  moving  train. 

5.— Same— Fellow  Servant— Common  Law. 

A  roadmaster  whose  duty  it  is  to  keep  the  railroad  yard  and  track  clear 
of  clinkers  is  not,  under  the  common  law,  a  fellow  servant  with  a  brakeman 
whose  duty  it  is  to  couple  and  uncouple  cars  in  the  yard. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before 
Hon.  J.  M.  Pearson. 

T.  8.  Miller  and  Smith  &  Beaty  for  appellant. — 1.  Proof  of  the 
presence  of  a  clinker  in  appellant^s  yards  at  McAlester,  which  caused 
appellee's  injuries,  with  no  circumstances  tending  to  show  knowledge 
on  the  part  of  any  agent  of  appellant  actual  or  constructive,  is  no 
proof  of  negligence.  Railway  Co.  v.  Brown,  54  S.  W.  Rep.,  865 ;  Bail- 
way  Company  v.  Thompson,  33  S.  W.  Rep.,  718;  Railway  v.  Gaines, 
46  Ark.,  bbb;  Lee  v.  Railway  Co.  (Ga.),  12  S.  E.  Rep.,  307;  Patton  v. 
Railway  Co.,  179  U.  S.,  668;  1  Labatt's  Mas.  &  Serv.,  sec.  126  and 
citations. 

2.  Appellee  was  guilty  of  negligence  in  going  between  the  cars  at 
the  time  of  his  injury,  which  contributed  to  his  injury  and  precludes 
him  from  recovery.  Riiilway  Co.  v.  Smith,  38  S.  W.  Rep.,  51;  Morris 
V.  Railway  Co.,  108  Fed.  Rep.,  747;  Railway  Co.  v.  Rice,  11  S.  W. 
Rep.,  699. 

3.  If  there  is  a  safe  way  and  a  more  dangerous  one  in  which  the 
duty  may  be  performed  and  the  employe  adopts  the  latter  he  assumes 
the  risk  in  performing  his  duty  in  the  way  selected.  Morris  v.  Railway, 
108  Fed.  Rep.,  747. 
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4.  Stumbling  over  a  clinker  in  the  railroad  yards  by  an  employe 
is  a  risk  incident  to  the  employment  and  assumed  by  the  employe.  Lee 
V.  Railway,  86  Ga.,  231;  Williams  v.  Railway,  119  Mo.,  316;  Hughes 
V.  Railway,  27  Minn.,  137;  Piquegno  v.  Railway,  52  Mich.,  40;  Rail- 
way V.  Smith,  38  S.  W.  Rep.,  51. 

5.  An  employe  injured  while  violating  a  rule  promulgated  for  his 
safety  is  guilty  of  contributory  negligence.  Railway  v.  Rice,  11  S.  W. 
Rep.,  699;  Railway  v.  Cane,  118  Fed.  Rep.,  223. 

Wolfe,  Hare  &  Maxey,  for  appellee. — 1.  The  fact  that  the  party  was 
injured  because  of  the  way  selected  when  if  he  had  selected  the  other 
way  the  injury  would  have  been  avoided,  alone,  does  not  fix  upon  him 
contributory  negligence.  The  result  is  not  the  true  test.  L.  &  N.  R.  R. 
Co.  V.  Orr,  91  Ala.,  548,  8  So.  Rep.,  360 ;  Tenn.  Coal,  etc.,  Co.  v.  Herndon, 
100  Ala,,  451,  14  So.  Rep.,  287. 

2.  It  was  the  duty  of  appellant  to  use  ordinary  care  to  keep  its 
roadbed  and  track  over  and  about  which  appellee  had  to  work,  in  rea- 
sonably safe  condition,  and  he  was  not  bound  to  inspect  to  see  whether 
appellant  had  discharged  this  duty.  He  assumed  no  risk  arising  from 
appellant's  failure  to  discharge  its  duty  and  the  fact  that  he  might, 
by  inspection,  have  discovered  the  dangerous  condition,  would  not  pre- 
clude him  from  a  recovery  when  the  evidence  shows  that  he  did  not 
see  or  know  its  condition.  Fish  v.  I.  C.  R.  Co.,  65  N.  W.  Rep.  (la.),  995; 
St.  L.  &  Iron  Mount.  &  So.  Ry.  Co.  v.  Robin,  21  S.  W.  Rep.  (Ark.),  886; 
L.  &  N.  Ry.  Co.  V.  Ward,  18  U.  S.  App.,  683 ;  Sutherland  v.  N.  Pac.  Ry. 
Co.,  43  Fed.  Rep.,  646;  U.  P.  Ry.  Co.  v.  Snyder,  152  U.  S.,  684;  B.  &  6. 
Ry.  Co.  V.  Baugh,  149  U.  S.,  386;  N.  Pac.  Ry.  Co.  v.  Herbert,  116  U. 
S.,  642. 

BOOKHOUT,  Associate  Justice. — Appellee,  C.  A.  Keefe,  insti- 
tuted this  suit  against  appellant  to  recover  damages  for  personal  injuries 
alleged  to  have  been  received  by  him  while  he  was  in  the  employ  of  ap- 
pellant as  brakeman  and  engaged  in  breaking  up  a  freight  train  at 
McAlester,  Indian  Territory.  There  was  a  trial  and  a  verdict  and 
judgment  in  favor  of  plaintiff,  and  defendant  appealed.  The  facts  ap- 
pear in  the  opinion. 

Opinion, — Appellee  was  brakeman  on  a  local  freight  train  operated 
between  Krebs  and  McAlester  in  the  Indian  Territory.  This  train  had 
returned  from  Krebs  with  a  trainload  of  coal  and  coke.  Part  of  the 
cars  had  been  placed  in  the  north  yards  of  McAlester  and  those  cars 
intended  for  the  south  yards  were  being  placed  therein,  preparatory  to 
their  being  taken  out  by  trains  on  the  main  line.  Two  cuts  had  just 
been  made  of  the  train,  one  on  track  three,  and  one  on  track  two,  and 
a  third  cut  of  the  train  was  to  be  made  for  the  main  line.  The  engine 
was  headed  south  and  was  north  of  the  lead  switch  with  the  train  on 
the  main  line.  The  appellee  was  trying  to  cut  off  three  cars  for  the 
main  line,  when  he  stepped  on  a  large  clinker  and  fell,  causing  his  left 
arm  to  be  caught  between  the  draw  heads  and  necessitating  its  amputa^ 
tion  near  the  shoulder.    It  was  about  6 :05  o'clock  in  the  evening. 

Appellee  testified  that  ^^the  couplers  were  automatic  couplers  and 
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coupled  when  jammed  together.  These  couplers  come  uncoupled  when 
you  use  a  lever.  By  pulling  the  lever  you  raise  the  pin,  which  allows 
the  coupler  to  come  apart.  I  attempted  to  uncouple  these  cars,  pulling 
the  lever,  and  it  would  not  pull  the  pin  from  some  cause.  I  then  gave 
them  the  signal  to  back  up  a  little  and  went  in  to  pull  the  pin  to  the 
other  drawhead.  The  cars  were  moving  very  slowly.  The  lever  on  this 
drawhead  was  on  the  other  side  from  me.  The  levers  are  put  on  oppo- 
site comers  of  the  cars.  The  south  car  had  the  lever  on  the  side  I  was 
on,  but  that  threw  the  lever  of  the  other  car  on  the  other  side.  I  sig- 
nalled for  them  to  give  me  a  little  slack  by  backing  up,  and  went  in  to 
pull  the  pin  and  started  to  step  out,  intending  to  give  them  a  signal  to 
stop,  but  stumbled  over  a  clinker.  I  do  not  taiow  whether  I  gave  them 
the  signal  or  not.  The  cars  came  together  and  coupled  me  in  there. 
It  caught  my  left  arm  above  the  elbow.  I  was  facing  north  on  the 
east  side  of  the  track.  I  could  not  get  out.  I  do  not  know  why  the 
pin  did  not  come  out  when  I  attempted  to  work  the  lever.  It  is  a  com- 
mon thing  for  the  lock  to  fill  up  with  dust  on  a  coal  run  and  the  couplers 
fail  to  work  when  there  is  not  anything  wrong  with  them,  and  we  have 
to  clean  them  out.  It  is  customary  for  the  brakeman  to  step  in  and 
raise  the  pin  when  the  coupler  would  not  work.  That  was  proper.  It 
is  a  common  thing  and  frequently  done  by  brakeman  in  the  employ  of 
defendant.    I  had  seen  it  done  often.'* 

McAlester  was  a  place  designated  by  the  appellant  for  cleaning  en- 
gines, that  is,  taking  the  cinders  and  clinkers  out  of  the  fire  box,  and 
cleaning  out  the  ash  pans.  Men  are  provided  there  for  that  purpose, 
called  fire  knockers.  Every  few  days  the  clinkers  were  loaded  on  cars 
and  taken  out  on  the  main  line  for  ballast.  It  was  the  roadmaster's 
duty  to  order  it  done.  The  yards  were  in  charge  of  a  roadmaster  who 
was  the  head  man  for  cleaning  that  part  of  the  yard.  He  had  section 
men  under  him,  and  if  they  failed  in  their  duty  it  was  the  roadmaster's 
place  to  see  it  was  done.  The  roadmaster's  headquarters  were  at  Mc- 
Alester. When  cinders  were  to  be  hauled  away  the  roadmaster  gave 
directions  therefor  through  his  foreman. 

It  is  insisted  that  proof  of  the  presence  of  clinkers  in  appellant's 
yards  at  McAlester  which  caused  appellee's  injuries,  with  no  circum- 
stances tending  to  show  knowledge  on  the  part  of  any  agent  of  appel- 
lant, actual  or  constructive,  is  no  proof  of  negligence.  It  was  the  duty 
of  appellant  to  use  ordinary  care  to  furnish  appellee  a  reasonably  safe 
track  and  place  to  work.  The  evidence  was  sufficient  to  justify  the  jury 
in  finding,  as  they  did,  that  appellant  was  guilty  of  negligence  in  fail- 
ing to  perform  this  duty.  No  inspection  of  this  part  of  the  track  was 
shown  on  the  part  of  appellant.  The  clinker  was  along  the  east  side  of 
the  track  where,  in  attempting  to  imcouple  the  cars,  appellee  was  ex- 
pected to  walk. 

The  appellee  was  not  guilty  of  contributory  negligence  as  a  matter 
of  law  in  going  between  the  cars  under  the  facts  shown.  He  attempted 
to  uncouple  the  cars  by  pulling  the  lever  on  the  back  of  the  coupler,  but 
this  would  not  pull  the  pin.  He  then  gave  the  signal  to  back  up  and 
went  in  to  pull  the  pin  to  the  other  drawhead.  The  cars  were  moving 
slowly.    He  then  started  out  to  give  the  signal  to  stop,  when  he  stumbled 
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over  a  large  dinker  and  was  injured.  It  was  shown  that  it  was  cus- 
tomary for  a  brakeman  to  step  in  and  raise  the  pin  when  the  coupler 
would  not  work  and  the  train  was  moving  slowly.  It  was  also  shown 
that  the  brakeman  must  watch  the  cars  to  keep  from  being  struck  and 
can  not  watch  where  he  is  stepping.  The  issue  of  contributory  negli- 
gence on  the  part  of  appellee  in  going  in  between  the  cars  while  in  mo- 
tion was  fairly  submitted  in  the  courfs  charge  to  the  jury  and  the  evi- 
dence supports  their  finding. 

Again,  it  is  contended  that  if  there  is  a  safe  way  and  a  more  dan- 
gerous way  in  which  the  duty  may  be  performed,  and  the  employe  adopts 
the  latter,  he  assumes  the  risk  in  performing  his  duty  in  the  way  selected. 
We  do  not  agree  with  this  contention.  There  was  evidence  that  coal 
and  dirt  getting  in  the  coupler  might  prevent  the  lever  from  working, 
in  which  event  it  was  the  custom,  if  the  cars  were  moving  slowly,  for 
the  brakeman  to  go  in  between  the  cars  and  pull  the  pin  with  his  hand. 
The  question  is,  did  the  appellee  exercise  ordinary  care  in  going  in  be- 
tween the  cars  to  pull  the  pin  while  the  cars  were  slowly  moving?  The 
verdict  embraces  a  finding  in  the  affirmative,  and  the  evidence  is  suffi- 
cient to  support  this  finding.  If  there  was  evidence  to  satisfy  the  jury 
that  appellee  selected  a  dangerous  way  to  pull  the  pin,  knowing  that  the 
way  selected  was  dangerous,  when  there  was  a  safe  way  apparent  to  him, 
he  would  be  guilty  of  contributory  negligence.  The  fact  that  the  plain- 
tiff was  injured  becauae  of  the  way  selected,  when  if  he  had  selected  the 
other  way  the  injury  would  have  been  avoided,  does  not,  as  a  matter  of 
law,  fix  upon  appellee  contributory  negligence.  Railway  Co.  v.  Orr,  91 
Ala.,  548,  8  So.  Bep.,  360;  Coal  Co.  v.  Hemdon,  100  Ala.,  451,  14  So. 
Bep.,  287. 

The  evidence  was  not  of  such  a  conclusive  character  on  the  question  of 
appellee^s  knowledge  of  the  condition  of  the  yards  as  would  justify  the 
court  in  concluding  that  he  assumed  the  risk  of  injury  while  working 
therein.  Appellee  did  not  assume  the  risk  arising  from  appellant's  fail- 
ure to  use  ordinary  care  to  provide  a  reasonably  safe  track,  and  place 
in  which  he  was  to  work,  unless  he  knew  of  such  failure,  or  in  the  dis- 
charge of  his  duties  must  necessarily  have  acquired  knowledge  thereof. 

The  several  defenses  relied  upon  by  appellant  were  fairly  submitted 
to  the  jury  in  the  fifth  paragraph  of  the  court^s  charge,  wherein  the 
court  instructed  the  jury  as  follows:  "On  the  other  hand  if  you  find 
and  believe  from  the  evidence  that  the  place  at  which  plaintiff  was  at 
work  at  the  time  he  was  injured  was  a  reasonably  safe  place  for  him  to 
discharge  his  duties,  or  if  you  find  from  the  evidence  that  stumbling 
over  a  clinker  was  not  the  proximate  cause  of  plaintiff's  injury,  or  if 
you  believe  that  defendant  did  not  know  of  the  presence  of  said  clinker, 
and  by  the  exercise  of  ordinary  care  would  not  have  known  of  it,  or  if 
you  believe  from  the  evidence  that  plaintiff's  injuries  were  caused,  not  by 
defendant's  negligence,  but  by  one  of  the  risks  ordinarily  incident  to 
the  work  in  which  he  was  engaged,  or  if  you  believe  from  the  evidence 
that  a  clinker  caused  plaintiff  to  stumble  and  thereby  get  injured,  but 
yet  you  believe  that  the  presence  of  said  clinker  at  the  time  and  place  he 
was  injured  was  so  patent  and  open  to  observation  that  an  ordinarily 
prudent  person  performing  the  duties  plaintiff  was  then  discharging 
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would,  in  the  exercise  of  ordinary  care  for  his  own  safety,  have  discovered 
and  avoided  the  danger,  if  any  there  was,  or  if  you  believe  from  the  evi- 
dence that  plaintiff  knew  of  the  presence  of  such  clinker,  or  if  you  be- 
lieve from  the  evidence  that  plaintiff  knew  of  a  custom  or  rule  of  clean- 
ing engines  at  said  place  whereby  he  should  have  reasonably  suspected 
the  presence  of  such  clinker,  if  any  there  was  at  said  place,  or  if  you 
believe  from  the  evidence  that  plaintiff's  injuries  were  the  result  of  an 
accident,  by  which  is  meant  that  neither  plaintiff  nor  defendant  has 
been  shown  by  the  evidence  to  have  been  guilty  of  negligence  which 
was  the  proximate  cause  of  said  injury,  or  if  you  believe  under  all  the 
facts  and  circumstances  of  the  case  that  plaintiff  went  between  the 
cars  while  they  were  moving,  and  you  further  believe  from  the  evidence 
that  he  went  for  the  purpose  of  coupling  said  cars,  and  you  further 
believe  from  the  evidence  that  this  was  after  he  had  noticed  that  the 
coupling  appliances  were  not  in  good  order,  and  if  you  further  believe 
from  the  evidence  that  there  was  a  rule  of  the  company  which  said: 
'Great  care  must  be  used  in  coupling  and  uncoupling  cars.  Do  not 
go  between  the  cars  unless  they  are  moving  at  a  slow  and  safe  speed, 
nor  attempt  to  make  any  coupling  unless  the  drawbars  and  other  coupling 
appliances  are  known  to  be  in  good  order,'  and  if  you  further  believe 
that  his  going  between  the  cars  was  to  make  a  coupling,  if  he  did,  and 
that  his  going  for  that  purpose  under  the  circumstances  was  in  violation 
of  the  rule  of  the  company  and  was  the  proximate  cause  of  plaintiff's 
injuries,  then  said  act  of  his  in  violating  said  rule,  if  he  did,  would 
be  one  of  the  assumed  risks  for  which  he  could  not  recover;  or,  if  you 
find  from  and  believe  from  the  evidence  that  plaintiff's  injuries  were 
caused  by  a  failure  on  his  part  to  exercise  such  ordinary  care  for  his 
own  safety  as  a  person  of  ordinary  prudence  engaged  in  the  same  service 
would  have  exercised,  then  upon  your  finding  any  one  or  more  of  the 
events  mentioned  in  the  several  subdivisions  of  this  clause  of  the  charge, 
you  will  return  a  verdict  for  the  defendant." 

It  is  insisted  that  the  court  erred  in  instructing  the  jury  as  follows: 
"And  if  you  further  find  and  believe  from  the  evidence  that  defendant's 
permitting  said  clinker  to  be  and  remain  on  its  said  premises  at  such 
time  and  place,  if  you  find  it  did  permit  the  same,  was  an  act  of  negli- 
gence, and  if  you  further  find  and  believe  from  the  evidence  that  such 
negligence,  if  any  there  was,  proximately  caused  plaintiff's  injuries,  then 
you  will  find  for  the  plaintiff,  unless  you  find  for  the  defendant  under 
other  instructions  hereinafter  given  you."  It  is  contended  that  there 
is  no  evidence  to  authorize  the  giving  of  this  charge.  It  is  argued  that 
the  word  "permit,"  used  in  this  charge,  imports  knowledge,  and  that 
there  was  no  evidence  that  appellant  had  knowledge  that  the  clinker 
which  caused  the  injury  was  in  its  yards.  When  the  charge  is  construed 
as  a  whole,  the  jury  could  not  have  been  misled  by  the  use^of  the  word, 
"permit."  The  evidence  fairly  raised  the  issue  embraced  in  the  charge, 
and  the  court  did  not  err  in  submitting  the  same. 

Charge  No.  2,  requested  by  the  appellant  was  fairly  embraced  in  para- 
graph five  of  the  court's  charge.  The  evidence  fails  to  show  that  the 
danger  of  stepping  on  a  clinker  was  so  open  and  obvious  to  appellee  that 
he  assumed  the  risk  of  injury  therefrom. 
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Complaint  is  made  of  the  action  of  the  court  in  refusing  the  follow- 
ing charge  requested  by  appellant:  "You  are  instructed  that  plaintiff 
can  not  recover  of  defendant  on  account  of  any  injury  caused  by  the 
acts  of  one  or  more  of  his  fellow-servants,  and  you  are  further  instructed 
that  acts  of  the  defendant's  firemen  and  fire  knockers  in  throwing  and 
leaving  the  clinkers  and  cinders  taken  from  its  engines  in  the  yards 
or  near  its  track  where  plaintiff  was  required  to  perform  his  duties, 
would  be  the  acts  of  plaintiff's  fellow-servants  within  the  meaning  of 
this  and  the  general  charge  for  which  he  can  not  recover.'^ 

The  proposition  submitted  is  that  "the  firemen  of  appellant  and  the 
fire  knockers,  who  put  the  clinkers  in  its  yards  at  McAlester,  and  its 
section  hands  and  yardmaster  there,  whose  duty  it  was  to  remove  them, 
were  feUow-servants  of  appellee,  and  appellant  is  not  responsible  for 
their  negligence,  if  any." 

The  appellee  resides  in  the  Indian  Territory,  where  the  accident  oc- 
curred. The  common  law  is  in  force  in  the  Indian  Territory  and  deter- 
mines the  rights  of  the  parties.  The  evidence  discloses  that  the  com- 
pany had  delegated  to  its  roadmaster,  Brant,  the  control  of  its  south 
yards  and  the  duty  of  keeping  that  part  where  appellee  was  injured, 
clear  of  cinders.  He  was  superintendent  over  a  section  of  about  one 
hundred  miles  of  the  road.  The  section  men  were  under  him.  It  was 
the  roadmaster's  duty  to  see  that  the  section  man  removed  the  cinders. 
Appellant's  duty  to  use  ordinary  care  to  provide  fi,  reasonably  safe  track 
and  place  for  appellee  to  work  having  been  delegated  to  its  roadmaster, 
he,  in  the  discharge  of  such  duty,  was  not  a  fellow-servant  of  appellee. 
This  fact  did  not  relieve  the  company  of  its  duty  to  use  ordinary  care 
to  provide  a  reasonably  safe  track  and  yard  for  plaintiff  to  work. 

The  assignments  not  discussed  have  been  carefully  considered  and  are 
not  sustained.  Finding  no  reversible  error  in  the  record,  the  judgment 
is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


B.  P.  Jackson  v.  H.  W.  Martin. 

Decided  January  7,  1906. 

l.F-Iiiiiiitatio]i»— Breaoh  of  Contraot— Fraud. 

In  an  action  for  breach  of  contract  limitation  is  no  bar  to  the  defense  of 
fraud,  accident  or  mistake  set  up  by  the  defendant. 

8.— Fraud— Evidence. 

Fraud  may  be  shown  by  circumstantial  as  well  as  by  direct  and  positive 
evidence. 

3.— Sale  of  Land— Abstract  of  Title. 

Where  in  a  contract  for  the  sale  of  land  the  seller  agrees  to  furnish  an 
abstract  of  title  such  that  a  loan  could  be  obtained  on  the  vendor's  lien  notes 
to  be  given  by  the  purchaser,  and  the  seller  fails  to  furnish  such  an  abstract, 
he  is  not  entitled  to  recover  damages  for  the  buyer's  refusal  to  complete  the 
purchase. 

Vol.  XXXVII.  Civil— 38. 
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4.— Same— Written  Contract— Omission— Eridenee. 

Parol  evidence  held  suflScient  to  show  that  an  agreement  that  the  seller 
was  to  furnish  an  abstract  of  title  was  inadvertently  omitted  from  a  written 
contract  of  sale. 

Appeal  from  the  District  Court  of  Johnson.  Tried  below  before  Hon. 
W.  Poindexter. 

J.  F.  Henry,  L  A,  Pation  and  J.  M.  Moore,  for  appellant. 

Ramsey  &  Odell  and  H.  P.  Brown,  for  appellee. 

BAINEY,  Chief  Justice. — This  suit  was  brought  by  appellant 
against  the  appellee  to  recover  damages  for  the  breach  of  a  contract  for 
the  sale  of  land.  A  trial  resulted  in  a  verdict  and  judgment  for  ap- 
pellee^  from  which  this  appeal  is  prosecuted. 

Plaintiff  alleged  the  execution  of  a  written  contract  by  both  parties, 
specifying  an  agreement  to  sell  and  an  agreement  to  purchase.  Also  that 
there  was  a  mistake  in  the  contract  in  reciting  the  consideration  to  be 
$13,343,  instead  of  $14,000,  the  real  price  agfeed  upon,  and  the  amount 
of  land  as  350  acres,  instead  of  394  acres,  the  true  amoimt,  and  prayed 
for  $1,600  damages  and  for  special  damages. 

Defendant  answered  by  general  denial,  and  specially  that  as  a  condi- 
tion precedent  to  his  purchase  plaintiff  agreed  to  furnish  an  abstract  of 
title  to  the  land  in  which  he  had  failed,  and  that  said  agreement  had 
been  omitted  from  the  contract  by  fraud,  accident  or  mistake.  Plain- 
tiff interposed  an  exception  to  defendant's  special  answer  on  the  ground 
that  said  defense  was  barred  by  the  statute  of  limitation,  which  excep- 
tion was  overruled,  and  this  ruling  forms  the  basis  for  the  first  assign- 
ment of  error.  This  assignment  we  do  not  consider  well  taken.  Limi- 
tation was  no  bar  to  the  defense  set  up  by  defendant.  He  had  a  right 
to  show  that  plaintiff  was  to  furnish  an  abstract  of  title  as  a  condition 
precedent  to  exacting  a  compliance  of  the  contract  by  him. 

There  was  no  error  in  the  court  submitting  to  jthe  jury  the  issue 
whether  or  not  plaintiff  fraudulently  procured  the  omission  from  the 
contract  of  the  agreement  to  furnish  defendant  with  an  abstract  of 
title  to  the  land.  It  was  objected  that  there  was  no  evidence  whatever 
to  warrant  the  submission  of  this  issue.  It  is  true  that  there  is  no  posi- 
tive evidence  as  to  plaintiff  perpetrating  a  fraud,  but  when  we  consider 
all  the  circumstances  that  surround  the  transaction  we  are  not  prepared 
to  say  that  the  giving  of  the  charge  was  error. 

The  court  gave  a  special  charge  requested  by  the  defendant  as  fol- 
lows: "If  you  believe  from  the  evidence  in  this  case  that  the  loan 
company  to  whom  the  abstract  in  question  was  submitted  did  not  ap- 
prove said  title,  and  would  not  have  made  the  loan  if  the  defendant  had 
signed  the  notes  tendered  him,  you  will  find  for  defendant.'' 

One  of  the  conditions  in  the  contract  was  that  Jackson  should  pro- 
cure a  loan  on  the  notes,  and  if  he  failed  by  reason  of  an  imperfect  title, 
Martin  was  to  be  released  from  all  liability.  Jackson  contended  that  he 
had  negotiated  a  loan,  but  it  is  shown  that  the  only  loan  company  to 
which  he  had  applied  for  a  loan  had  returned  the  abstract  of  tiie  land 
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for  the  purpose  of  having  the  defects  cured,  which  had  neyer  been  done. 
The  defects  were  numerous,  and  it  would  have  been  useless  for  defendant 
to  have  executed  his  notes,  unless  that  alone  was  all  that  was  necessary 
to  secure  the  loan.  It  is  not  sufficient  to  say  that  defendant  contracted 
to  execute  the  notes  and  that  he  was  required  to  do  so  before  plaintiff 
was  to  attempt  to  secure  the  loan.  Defects  in  the  title  were  pointed  out 
to  plaintiff,  and  it  was  his  duty  to  present  a  good  title,  and  until  he  did 
this,  defendant  was  not  bound  to  comply  with  the  contract.  The  evi- 
dence raised  the  issue,  and  there  was  no  error  in  submitting  it  to  the 
jury. 

It  is  contended  that  the  verdict  and  judgment  are  not  supported  by 
the  evidence  in  that  neither  fraud,  accident  or  mistake  was  shown  in 
omitting  from  the  contract  a  stipulation  that,  as  a  condition  precedent, 
plaintiff  was  to  furnish  an  abstract  of  title. 

The  evidence  is  conflicting  on  this  issue.  It  is  true  that  the  contract 
was  read  over  to  defendant  before  it  was  signed  by  him,  and  he  did  not 
suggest  the  omission.  Defendant  swore  that  it  was  understood  between 
him  and  plaintiff  before  the  contract  was  signed  that  plaintiff  was  to 
furnish  an  abstract  of  title  to  the  land  and  iSiai  defendant  should  have 
time  to  examine  it.  There  is  testimony  corroborating  his  statement  and 
tending  to  show  that  plaintiff  so  understood  the  contract.  Defendant 
further  states  that  he  thought  the  stipulation  was  in  the  contract  and 
never  knew  any  better  until  this  suit  was  filed.  Knox,  who  drew  the 
contract,  says  that  at  the  time  the  contract  was  signed  there  was  con- 
siderable confusion  and  that  portions  of  the  contract  were  left  out 
through  inadvertence.  It  is  clear  from  the  reading  of  the  contract  that 
it  does  not  show  the  agreement  made  between  the  parties.  It  states 
the  consideration  to  be  $13,343,  when  it  should  have  been  $14,000;  it 
gives  the  number  of  acres  350  when  it  should  have  been  394.  It  recites 
that  the  deed  and  notes  had  been  executed  when  such  was  not  the  case. 
It  contemplated  that  a  perfect  title  should  be  conveyed,  but  the  evidence 
shows  that  plaintiff  had  presented  the  abstract  to  a  loan  company,  which 
had  pointed  out  numerous  defects,  which  the  evidence  fails  to  show  plain- 
tiff had  cured. 

It  was  incumbent  upon  plaintiff  to  show  a  good  and  perfect  title  in 
himself,  or  at  least  one  on  which  money  could  be  borrowea,  and  not  hav- 
ing done  so  he  is  not  entitled  to  recover. 

The  evidence  sustains  the  judgment  and  it  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Houston  &  Texas  Central  Railroad  Company  v.  A.  P.  Brown. 

Decided  January  11,  1005. 

1.F— Action  for  Penalty— Amonnt— Jurisdiction. 

An  action  for  penalty  under  art.  326,  Rev.  Stat.,  for  failing  to  feed  and 
water  live  stock,  the  penalty  being  $5  to  $500,  was  properly  brought  for  $300, 
though  a  claim  for  the  full  amount  of  the  penalty,  together  with  damages 
sued  for,  would  have  made  the  total  amount  for  which  recovery  was  sought 
b^ond  the  jurisdiction  of  the  court. 
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2.— Bemand  for  Can— Penalty— Baxnaget. 

A  demand  for  cars,  though  not  in  writing  as  required  by  the  statute, 
where  made  a  basis  for  recovering  the  statutory  penalty  for  failing  to  furnish 
them,  may  be  pleaded  as  a  basis  for  recovering  damages  for  delay  in  making 
shipment. 

3.— Carrier— Watering  Live  Stock— Bemand. 

It  is  not  necessary  that  the  pleading  show  that  a  demand  of  the  shipper 
that  live  stock  be  watered  was  made  of  any  particular  agent  of  the  carrier. 

4.— Pleading— Negativing  Statutory  Construction. 

Exceptions  to  a  statutory  liability,  contained  in  the  statutory  description 
of  the  injury,  must  be  negatived  by  plaintiff's  pleading,  but  see  pleadings  in 
which  the  existence  of  a  contra^'t  exempting  a  carrier  from  liability  to  feed 
and  water  live  stock  was  held  to  be  sufficiently  denied  in  the  supplemental 
petition. 

5.— Carriex^Live  Stock— Feeding  and  Watering. 

The  penalty  prescribed  by  the  statute  does  not  attach  for  failure  of  the 
carrier  to  permit  or  enable  the  shipper  who  has  contracted  to  feed  and  water 
to  do  so. 

6.— Same— Burden  of  Proof. 

The  shipper  is  held  to  negative  the  existence  of  a  contract  by  which  he 
himself  undertook  to  feed  and  water  live  stock  in  transit  not  only  by  his  plead- 
ing but  with  evidence. 

7.— Bamage*— Penalty— Practice  on  Appeal. 

In  reversing  a  judgment  for  penalty  and  damages  for  failing  to  feed  and 
water  live  stock  in  transit  on  account  of  errors  in  the  charge  relating  only 
to  penalty,  the  court  will  not,  at  request  of  the  party  recovering,  reverse  as 
to  penalty  and  render  judgment  for  the  damages  alone,  the  two  being  so  con- 
nected as  to  properly  be  considered  together. 

Appeal  from  the  County  Court  of  Llano.  Tried  below  before  Hon. 
P.  J.  Johnson. 

S.  R.  Fisher  and  J.  H.  Tallichet,  for  appellant. — In  determining  the 
amount  in  controversy  in  a  given  case,  the  court  must  look,  not  to  the 
prayer,  but  to  the  amount  for  which  the  plaintiff,  by  his  allegations  of 
fact,  asserts  a  cause  of  action.  In  this  case  the  plaintiff  alleged  his 
actual  damages  at  $531.17  and  by  pleading  facts  which  he  alleged 
entitled  him  to  the  statutory  penalty  of  not  more  than  $500  made  the 
whole  amount  in  controversy  $1031.17,  which  is  beyond  the  jurisdiction 
of  the  County  Court.  Rev.  Stat.,  art.  326;  Rose  v.  Riddle,  3  Texas 
App.  (C.  C),  366;  Pioneer  S.  &  Loan  Co.  v.  Wilson,  39  S.  W.  Rep., 
1096. 

The  court  erred  in  overruling  defendant's  special  exception  because 
plaintiff's  petition  nowhere  alleged  to  what  officer  or  agent  of  defendant 
at  Austin  he  gave  notice  that  his  hogs  required  to  be  watered,  and  de- 
manded that  they  be  unloaded  and  watered,  and  because  it  was  material 
that  the  defendant  should  be  advised  of  said  facts  with  sufficient  particu- 
larity to  enable  it  to  meet  the  same  with  controverting  evidence.  Hutchi- 
son on  Carriers  (2d  ed.),  sec.  152a;  Grover  &  B.  S.  Mach.  Co.  v.  M. 
P.  Ry.  Co.,  35  Am.  Rep.,  444;  Perkins  v.  Railway  Co.,  47  Me.,  592; 
Wait  V.  Railway  Co.,  5  Ijans.  (N.  Y.),  477;  Burroughs  v.  Railway  Co., 
1  Am.  Rep.,  78. 
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In  a  suit  to  recover  a  penalty,  the  pleader  must  not  only  allege  all 
facts  necessary  to  entitle  him  to  recover,  but  must  expressly  negative 
every  state  of  facts  which,  under  the  terms. of  the  statute,  would  defeat 
a  recovery.  Bev.  Stat.,  art.  326 ;  Hale  v.  Mo.  Pac.  By.  Co.,  36  Neb.,  266 ; 
Fish  V.  Manning,  31  Fed.  Bep.,  340;  TJ.  S.  v.  Spinning  Co.,  70  Fed. 
Bep.,  978;  Chicago,  B.  &  Q.  By.  Co.  v.  Carter,  20  111.,  391;  Barber  v. 
Levy,  73  Miss.,  484;  Hoffman  v.  Peters,  51  N.  J.  L.,  244;  Whitecraft 
V.  Venderver,  12  111.,  235;  Berry  v.  Stinson,  23  Me.,  140;  Smith  v. 
Moore,  6  Me.,  274;  Little  v.  Thompson,  2  Me.,  228;  Steuben  Co.  v. 
Wood,  24  N.  Y.  App.  Div.,  442;  People  v.  Bradt,  46  Hun,  445;  State  v. 
O'Donnell,  10  B.  I.,  472;  Mills  v.  Kennedy,  1  Bailey  L.  (S.  C),  17. 

In  order  to  bring  himself  within  the  letter  of  the  statute,  it  was  neces- 
sary that  the  plaintiff  should  allege  that  he  himself  was  not  bound  by 
special  contract  to  water  his  hogs,  but  his  petition  contained  no  such 
allegation.  It  was  incumbent  on  plaintiff,  under  the  statute,  to  prove 
that  he  was  not  so  bound,  and  the  jury  should  have  had  submitted  to 
them  the  issue  whether  or  not  he  was  himself  bound  to  water  his  hogs, 
and  should  have  been  advised  that  if  he  was  so  bound,  there  could  be  no 
recovery.  Bev.  Stat.,  art.  326 ;  Hale  v.  Missouri  Pac.  By.  Co.,  36  Neb., 
266;  same  case,  54  N.  W.  Bep.,  517;  Fish  v.  Manning,  31  Fed.  Bep.,  340; 
U.  S.  V.  Spinning  Co.,  70  Fed.  Bep.,  978 ;  Chicago,  B.  &  Q.  By.  Co.  v. 
Carter,  20  111.,  391;  Barber  v.  Levy,  73  Miss.,  484;  Hoffman  v.  Peters, 
51  N.  J.  L.,  244;  Whitecraft  v.  Vanderver,  12  111.,  235;  Berry  v.  Stin- 
son, 23  Me.,  140;  Smith  v.  Moore,  6  Me.,  274;  Little  v.  Thompson,  2 
Me.,  228;  Steuben  Co.  v.  Wood,  24  N.  Y.  App.  Div.,  442;  People  v. 
Bradt,  46  Hun,  445;  State  v.  O'Donnell,  10  B.  L,  472;  Mills  v.  Ken- 
nedy, 1  Bailey  L.  (S.  C),  17. 

Jno.  C.  Oatman  and  Chas.  L.  Lauderdale,  for  appellee. 


FISHEB,  Chief  Justice. — This  is  a  suit  by  the  appellee  against  the 
Bailway  Company  for  damages  alleged  to  have  been  sustained  to  a  cer- 
tain shipment  of  hogs  from  Llano  to  the  city  of  Houston;  and  also  to 
recover  a  penalty  in  the  sum  of  $300  for  a  violation  upon  the  part  of 
the  Bailway  Company  of  article  326  of  the  Bevised  Civil  Statutes.  Ver- 
dict and  judgment  were  in  appellee's  favor  for  the  item  of  damages  sued 
for  and  also  for  the  penalty. 

We  overrule  appellant's  first  assignment  of  error.  It  is  there  prac- 
tically contended  that  the  appellee,  in  suing  for  the  penalty,  should  have 
sued  for  the  full  amount  authorized  by  the  statute.  The  statute  pre- 
scribes that  the  carrier  failing  to  perform  the  duty  to  feed  and  water, 
shall  be  liable  to  a  penalty  of  not  less  than  $5  nor  more  than  $500.  The 
appellee  sued  for  only  $300.  It  is  contended  by  the  appellant  that  the 
appellee  in  suing  for  the  penalty,  could  not  sue  for  a  sum  less  than  the 
full  amount  authorized  to  be  recovered  by  the  statute;  and  that  this 
amount,  added  to  the  item  of  damages  sued  for,  would  be  beyond  the 
jurisdiction  of  the  County  Court.  In  our  opinion,  the  assignment  is 
not  well  taken. 
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Appellant  under  its  second  assignment  of  error  contends  that  a  de- 
murrer should  have  been  sustained  to  plaintiff's  petition,  because  it  was 
not  averred  that  the  plaintiff  made  a  demand  in  writing  for  the  cars  by 
which  his  hogs  were  transported  to  market.  Plaintiff's  petition  prac- 
tically alleges  that  there  was  an  agreement  to  furnish  cars  at  a  certain 
time,  which  it  is  alleged  was  breached ;  and  also  that  a  demand  was  made 
that  cars  be  furnished,  so  that  his  hogs  could  be  shipped  at  a  certain 
time.  It  is  not  alleged  that  this  demand  was  made  in  writing.  The 
plaintiff  is  not  seeking  to  recover  the  penalties  prescribed  by  the  stat- 
ute for  failure  to  comply  with  the  demand  which  that  statute  required 
to  be  in  writing,  but  so  far  as  the  cause  of  action  is  predicated  upon 
the  failure  to  furnish  cars,  it  is  merely  one  of  the  facte  pleaded  as  an 
act  of  negligence,  upon  which  he  predicates  his  damages  in  part.  So 
far  as  the  action  for  damages  is  concerned,  we  do  not  think  it  is  essen- 
tial that  a  demand  should  be  made  in  writing;  but  the  rule  would  be 
different,  if  it  was  sought  to  hold  the  railway  company  liable  for  the 
penalty. 

Appellant's  third  assignment  of  error  is  overruled.  The  averments 
with  reference  to  the  request  at  Austin  that  the  hogs  should  be  watered 
was  sufficient.  It  was  not  necessary  that  it  should  be  alleged  that  a 
demand  or  request  that  the  hogs  be  watered  was  made  upon  any  par- 
ticular agent  All  that  was  essential  was  that  the  railway  company, 
or,  as  the  plaintiff  alleges,  that  the  defendant  water  or  cause  the  hogs 
to  be  watered. 

The  appellant  under  its  fourth  assignment  of  error  correctly  states 
the  law  bearing  upon  that  subject.  A  party  who  seeks  to  recover  the 
penalty  provid^  by  article  326,  should  allege  the  fact  that  the  duty  im- 
posed upon  the  carrier,  as  required  by  this  statute,  was  not  waived  by 
a  special  contract.    The  statute  reads  as  follows: 

"Art.  326.  It  shall  be  the  duty  of  a  common  carrier  who  conveys 
livestock  of  any  kind,  to  feed  and  water  the  same  during  the  time  of 
conveyance  and  until  the  same  is  delivered  to  the  consignee  or  disposed 
of  as  provided  in  this  title,  unless  otherwise  provided  by  special  con- 
tract, and  any  carrier  who  shall  fail  to  so  feed  and  water  said  livestock 
sufficiently,  shall  be  liable  to  the  party  injured  for  his  damages,  and 
shall  be  liable  also  to  a  penalty  of  not  less  than  five  nor  more  than  five 
hundred  dollars,  to  be  recovered  by  the  owner  of  such  livestock  in  any 
court  having  jurisdiction  in  any  county  where  the  wrong  is  done  or  where 
the  common  carrier  resides." 

It  will  be  observed  that  in  the  body  of  the  act  that  creates  the  offense 
there  is  contained  the  exceptions  that  relieve  the  carrier  from  liability 
to  feed  and  water,  if  there  is  a  special  contract  to  that  effect.  Now 
the  rule  upon  this  subject,  as  we  understand  it,  is  that  "if  facts  in  the 
nature  of  exceptions  enter  into  the  statutory  description  of  the  injury, 
or  are  contained  in  the  enacting  clause,  they  must  be  negatived  in  the 
pleadings,  but  if  they  are  contained  in  subsequent  sections  or  statutes 
and  go  only  to  defeat  a  liability  otherwise  apparent,  they  are  matters 
of  defense."  16  Ency.  Plead  &  Prac,  278.  But  the  requirement  of 
this  rule  with  reference  to  pleading  was,  in  our  opinion,  substantially 
complied  with.    It  is  true,  the  original  petition  did  not  in  terms  allege 
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that  there  was  no  special  contract  in  writing  relieving  the  carrier  of 
the  duty  to  feed  and  water,  but  the  appellant  did  plead  a  contract  in 
writing  which  sought  to  relieve  the  carrier  of  that  duty;  to  which  the 
appellee  by  supplemental  petition  replied  to  the  effect  that  while  it  was 
true,  such  a  contract  was  signed,  that  it  was  without  consideration  and 
executed  under  circumstances  that  was  not  binding  upon  the  plaintiff. 
The  pleadings  upon  the  subject  being  in  this  conation,  we  think  that 
the  provisions  of  the  statute  were  sufficiently  complied  with,  so  far  as  the 
question  of  pleading  is  concerned. 

We  overrule  the  appellant^s  fifth  and  sixth  assignment  of  error,  which 
is  a  general  complaint  urged  against  the  charge  of  the  court,  except  as 
to  errors  in  the  charge,  which  will  be  disposed  of  later  on. 
^  The  court^s  definition  of  negligence,  as  complained  of  in  the  7th  as- 
signment of  error,  is  not  entirely  accurate;  but  we  do  not  make  the  de- 
fect in  the  charge  in  this  respect  ground  of  reversal.  The  test  is  what 
a  person  of  ordinary  prudence  would  or  would  not  do,  and  not  what 
ordinarily  intelligent  and  prudent  men  would  or  would  not  do. 

In  view  of  the  facts,  we  overrule  the  8th  assignment  of  error. 

The  9th  assignment  of  error  complains  of  the  charge  of  the  court  in. 
submitting  to  the  jury  the  isSue  whether  or  not  the  plaintiff  was  entitled 
to  recover  the  penalty  claimed  in  plaintiff^s  petition.  The  second  propo- 
sition submitted  under  this  assignment  complains  of  the  charge  because 
it  permits  the  plaintiff  to  recover  the  penalty,  although  there  may  have 
been  a  special  contract  requiring  the  plaintiff  himself  to  water  and  feed 
the  hogs.  It  is  insisted  in  this  connection,  that  it  was  incumbent  upon 
the  plaintiff  under  the  statute  to  show  that  he  was  not  so  bound,  and 
the  jury  should  have  had  submitted  to  them  the  issue  whether  or  not 
he  was  bound  to  water  the  hogs,  and  if  such  was  the  case  he  would  not 
recover  the  penalty.  This  objection  to  the  charge  is  well  taken.  It  is 
true  that  there  is  no  assignment  of  error  in  the  record  complaining  of 
the  refusal  of  the  court  to  give  any  charge  requested  by  the  appellant 
submitting  to  them  the  question  whether  the  written  contract  pleaded 
by  appellant  was  valid  and  binding,  and  whether  it  superseded  the  ver- 
bal contract  pleaded  by  the  plaintiff.  While  it  appears  from  the  evi- 
dence that  the  plaintiff  did  sign  what  purported  to  be  a  written  contract, 
after  the  hogs  had  been  received  by  and  delivered  to  the  railway  com- 
pany, but  the  evidence  introduced  in  avoidance  of  that  contract  tends 
to  show  that  it  was  not  binding  upon  the  plaintiff.  Missouri,  K.  &  T. 
Bailway  Co.  v.  Carter,  9  Texas  Civ.  App.,  687,  29  S.  W.  Bep.,  565.  But 
as  to  whether' it  was  binding  was  a  question  of  fact  to  be  passed  upon 
by  the  jury,  and  which  was  not  submitted  by  the  trial  court  in  its 
charge,  but  the  charge  on  the  subject  of  penalty  is  as  follows :  'T[f  you 
are  satisfied  from  the  evidence  that  the  plaintiff  delivered  his  hogs  to 
defendant  for  transportation  from  Llano  to  Houston,  as  alleged  by 
plaintiff,  and  that  while  said  hogs  were  in  the  possession  of  defendant 
and  in  course  of  transportation  given  by  it,  the  plaintiff  requested  the 
defendant  to  afford  and  furnish  the  plaintiff  with  means  and  facilities 
and  opportunities  of  watering  said  hogs  sufficiently,  and  that  defendant 
failed  to  afford  or  furnish  such  means,  facilities  and  opportunities ;  and 
if  you  are  further  satisfied  from  the  evidence  that  the  defendant  failed 
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to  sufficiently  water  said  hogs,  or  cause  the  same  to  be  done  while  thcjy 
were  in  its  possession,  and  in  the  course  of  transportation  by  it,  then 
you  may  find  in  favor  of  the  plaintiff  against  the  defendant  such  pen- 
alty as  you  may  be  satisfied  is  warranted  by  all  the  facts  in  evidence 
in  this  case." 

The  first  part  of  the  charge  that  submits  to  the  jury  the  failure  of 
the  railway  company  to  afford  the  plaintiff  means,  facilities  and  oppor- 
tunities for  watering  the  stock,  is  not  made  a  ground  of  recovery  of  the 
penalty  by  the  statute.  The  statute  nowhere  provides  that  the  plaintiff 
would  be  entitled  to  recover,  if  the  railway  company  failed  or  refused 
to  permit  the  shipper  to  feed  and  water;  but  it  only  provides  for  the 
penalty  in  the  event  the  carrier  fails  to  feed  and  water;  and  this  duty 
and  burden  upon  the  carrier  can  be  relieved  of  by  a  special  contract. 
But  it  nowhere  provides  that  if  there  is  a  special  contract  relieving  the 
carrier  of  that  duty,  that  it  should  become  liable  for  the  penalty  in  the 
event  it  refused  or  failed  to  furnish  the  plaintiff  with  an  opportunity 
to  feed  and  water.  The  law  in  this  respect  is  evidently  defective.  It 
should  embrace  also  a  liability  upon  the  part  of  the  carrier  where  it 
refuses  and  fails  to  furnish  the  plaintiff  with  an  opportunity  to  feed 
and  water,  when  there. is  a  contract  to  the  effect  that  this  shall  be  done 
by  the  plaintiff.  But  we  have  no  power,  in  view  of  the  rule  of  strict 
construction,  to  extend  the  terms  of  the  statute  to  classes  not  clearly 
embraced  in  the  language  used  in  defining  the  offense.  Although  there 
is  evidence  in  the  record  to  the  effect  that  a  written  contract  was  exe- 
cuted, and  whether  binding  or  not  was  a  question  of  fact  for  the  jury, 
the  charge  quoted  omits  that  feature  of  the  law  that  relieved  the  car- 
rier from  liability  in  the  event  that  there  was  a  special  contract  reliev- 
ing it  of  the  duty  to  feed  and  water.  This  provision  is  a  part  of  the 
terms  of  the  statute  that  creates  the  offense  and  authorizes  the  penalty 
to  be  recovered,  and  a  charge,  where  the  evidence  is  of  the  nature  as 
shown  by  the  record  in  this  case,  which  fails  to  embrace  this  element  of 
the  statute,  is  defective,  not  only  as  an  omission  which  might  be  cured 
by  a  special  instruction,  but  is  positive  error.  The  exception  or  proviso 
being  embraced  within  the  enacting  clause  of  the  statute  that  creates 
and  defines  the  offense  and  provides  the  remedy,  should  not  only  have 
been  negatived  in  the  pleading,  but  the  facts  so  averred  should  have  been 
proven  by  the  plaintiff.  The  statute  authorizes  the  recovery  of  the  pen- 
alty from  the  carrier  for  its  failure  to  feed  and  water,  unless  it  is  other- 
wise provided  in  a  special  contract.  This  exception  is  a  material  part 
of  the  statute;  and  it  is  apparent  that  the  purpose  was  to  give  a  cause 
of  action,  so  far  as  the  penalty  is  concerned,  only  in  those  cases  where 
there  was  no  special  contract  relieving  the  carrier  of  the  duty  to  feed 
and  water. 

What  we  have  said,  in  effect,  disposes  of  the  10th  and  11th  assign- 
ments of  error.  We  dispose  of  the  12th  and  13th  assignments  of  error 
with  the  statement  that,  in  our  opinion,  the  verdict  and  judgment  are 
not  excessive.  What  we  have  said  also  practically  disposes  of  the  14th 
assignment  of  error. 

In  the  concluding  part  of  appellee^s  brief,  it  is  suggested  that  if  we 
reverse  on  account  of  any  error  committed  by  the  tried  court  as  to  the 
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right  of  the  plaintiff  to  recover  the  penalty,  then  that  the  judgment  be 
reversed  only  as  to  that  item  and  jfermed  as  to  the  damages.  While 
we  have  the  power  to  comply  with  this  request,  still,  in  a  case  of 
this  character,  we  are  of  Jhe  opinion  that  the  two  items  should  properly 
be  submitted  together.  The  plaintiff  has  seen  fit  to  ask  in  the  one  suit  a 
recovery  for  the  damages  sustained  and  also  for  the  penalty.  Now  a 
jury,  in  passing  upon  ttie  amount  of  penalty  that  the  plaintiff  might  be 
entitled  to  recover,  would  doubtless  have  the  power,  and  in  many  cases 
it  would  be  proper  to  exercise  it,  to  consider  the  amount  of  damages 
that  they  should  award  the  party  arising  from  the  negligence  of  the 
carrier  in  transporting  the  shipment.  In  awarding  the  amount  of  pen- 
alty, the  jury  is  not  absolutely  bound  to  go  to  the  extent  claimed  by  the 
plaintiff,  but  can  award  any  sum  less  than  that,  not  less  than  $5.  And 
if  they  were  willing  to  give  the  plaintiff  the  full  amount  of  the  damages 
that  he  claimed,  or  what  sum  they  might  see  fit  to  be  a  full  and  com- 
plete satisfaction  and  compensation  for  the  damages  sustained,  it  would 
doubtless  have  some  infiuence  upon  them  in  determining  the  amount 
of  penalty  that  should  be  recovered.  Therefore,  we  are  of  the  opinion 
that  in  this  case,  it  would  be  proper  to  submit  the  two  items,  and  let 
the  jury  pass  upon  them. 

For  the  error  pointed  out  in  the  charge  of  the  court,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


J.  E.  Pauls  et  al  v.  F.  M.  Mundinb. 

Decided  January  11,  1905. 

Judgment — Bpeoiilo  Property — ^Tender. 

On  a  judgment  for  the  recovery  of  specific  articles  of  personal  property,  or 
in  the  alternative  for  its  value  in  case  same  or  any  part  thereof  can  not  be 
found,  defendant  can  satisfy  the  execution  only  by  tender  of  the  entire  property 
or  of  the  entire  value,  not  of  part  of  the  property  and  the  value  of  the  rest. 

Appeal  from  County  Court  of  Lee.  Tried  belovr  before  Hon.  John 
H.  Tate. 

H.  L.  Rousseau  and  W.  L.  Eason,  for  appellants. — ^The  appellant  hav- 
ing taken  his  judgment  for  the  machinery,  or,  in  the  alternative,  for 
its  value,  and  the  appellee,  having  paid  all  costs  and  tendered  the  ma- 
chinery and  the  value  of  those  parts  he  could  not  return,  the  judgment 
is  satisfied,  and  functus  officio.  Blakely  v.  Duncan,  4  Texas,  185; 
Hoeser  v.  Kraeka,  29  Texas,  455;  Cook  v.  Halsell,  65  Texas,  1;  Cole 
V.  Crawford,  69  Texas,  127;  Jackson  v.  Nelson,  39  S.  W.  Rep.,  315; 
Byrne  v.  Lynn,  18  Texas  Civ.  App.,  257,  44  S.  W.  Rep.,  544;  Dvsart 
v.  Terrell,  70  S.  W.  Rep.,  986;  Bennett  v.  Butterworth,  8  How.,  ^128; 
Freeman  on  Executions,  sec.  468. 

Bowers  &  ShuUz  and  1.  H.  Bowers,  for  appellee. — ^When  personal 
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property  has  been  converted,  it  is  optional  with  the  plaintiff  whether 
he  demand  a  return  of  the  entire  property,  or  its  entire  value.  Weav- 
er V.  Ashcrof  t,  50  Texas,  444. 

If  the  plaintiff  can  demand  all  of  the  articles,  or  all  of  their  value, 
it  irresistibly  follows  that  he  can  refuse  a  part  of  the  property,  and 
the  remainder  in  money.    Byrne  v.  Lynn,  18  Texas  Civ.  App.,  352. 

EIDSON,  Associate  Justice. — On  the  6th  day  of  June,  1902,  the 
appellant  J.  E.  Pauls,  in  the  County  Court  of  Lee  County,  recovered 
judgment  against  appellee  F.  M.  Mundine  for  the  recovery  of  certain 
machinery,  or  the  value  thereof,  in  the  event  the  same,  or  any  part 
thereof,  could  not  be  found,-  the  machinery  being  described  and  valued 
in  the  judgment  as  follows:  "One  70-saw  gin-stand,  feeder  and  con- 
denser of  the  value  of  $50 ;  one  50-saw  gin-stand,  feeder  and  condenser 
of  the  value  of  $50 ;  one  grist  mill  of  the  value  of  $50 ;  one  25-hoT8e 
power  Skinner  &  Wood  center  crank  and  plane  engine  of  the  value  of 
$75,  and  one  50-hor8e  power  Atlas  boiler,  with  attachments  and  piping, 
of  the  value  of  $150,  the  total  value  of  which  is  $375."  Said  judgment 
was  also  for  damages  in  the  sum  of  $100  for  the  unlawful  detention 
of  said  machinery. 

Subsequently  this  judgment  was  affirmed  on  certificate  by  this  court. 
On  the  12th  day  of  December,  1903,  execution  was  issued  on  this  judg- 
ment and  placed  in  the  hands  of  the  sheriff  of  Lee  County.  On  the 
4th  day  of  January,  1904,  F.  M.  Mundine,  the  defendant  in  said  writ, 
paid  to  the  sheriff  of  Lee  County  $109.50,  in  satisfaction  of  the  amount 
recovered  by  said  judgment  for  the  unlawful  detention  of  said  ma- 
chinery, and  interest  thereon,  and  at  the  same  time  paid  the  costs  of 
court,  and  also  tendered  to  said  sheriff  the  machinery  described  in  said 
judgment  except  a  steam  gauge,  a  piece  of  piping  and  two  brush  belts. 
Said  defendants  at  this  time  tendered  to  said  sheriff  the  sum  of  $12.50, 
to  cover  what  he  claimed  to  be  the  value  of  said  articles  not  tendered. 
The  sheriff  accepted  said  amount  of  $109.50  and  the  court  costs,  but 
refused  to  accept  any  part  of  said  machinery  and  the  $12.50  in  cash 
tendered  as  aforesaid. 

It  appears  from  the  record  that  this  writ  was  not  further  executed. 
On  the  2d  day  of  March,  A.  D.  1904,  an  alias  execution  was  issued 
out  of  the  County  Court  of  Lee  County  on  said  judgment,  and  placed 
in  the  hands  of  the  sheriff  of  said  county,  which  execution  was  by  said 
sheriff  levied  upon  the  various  lots  or  parcels  of  land  described  in 
appellee's  petition  in  this  suit,  and  afterwards  advertised  said  property 
for  sale. 

On  the  30th  day  of  April,  A.  D.  1904,  appellee  filed  his  petition  in 
the  County  Court  of  Lee  County,  alleging  that  said  judgment  had 
'been  satisfied  and  that  said  alias  execution  issued  thereon  was  void, 
and  prayed  for  an  injunction  to  restrain  the  sale  of  said  property  under 
said  execution,  and  to  perpetually  enjoin  the  further  issuance  of  ex- 
ecution on  said  judgment.  On  the  same  day  the  county  judge  of  Lee 
County  granted  the  temporary  injunction  prayed  for. 

At  the  June  term  of  the  County  Court  of  Lee  County  the  appellant, 
J.  E.  Pauls,  having  filed  answer  to  said  petition,  and  the  sheriff  and 
deputy  sheriff  of  Lee  County  also  having  filed  answers  to  said  petition, 
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a  trial  was  had  before  a  jury  which  returned  a  verdict  in  answer  to 
special  issues  submitted  to  them  by  the  court,  upon  which  the  court 
rendered  judgment  in  favor  of  the  appellee,  and  perpetuated  the  tempo- 
rary injunction  theretofore  issued. 

The  only  question  presented  for  our  determination  on  this  appeal  is 
whether,  under  the  judgment  in  favor  of  appellant  against  appellee, 
above  mentioned,  the  latter  had  the  legal  right  to  satisfy  same  by  a 
delivery  or  tender  of  less  than  the  whole  of  the  property  recovered  by 
said  judgment.  We  are  of  the  opinion  that  the  recital  in  the  judgment, 
to  the  effect  that  the  plaintiff  recover  the  value  of  each  article  of  said 
machinery,  stating  the  separate  value  thereof,  the  total  value  of  which 
being  $375,  in  the  event  the  said  machinery  or  any  part  thereof  could 
not  be  found,  conclusively  answers  this  question  in  the  negative.  Under 
the  provisions  of  this  judgment,  the  appellee  could  not  satisfy  same 
without  a  delivery  or  tender  of  the  entire  property  recovered,  or  the 
payment  of  its  value,  as  stated  in  the  judgment.  (Byrne  v.  Lynn,  18 
Texas  Civ.  App.,  252.)  It  follows,  therefore,  that  the  court  below  erred 
in  overruling  appellants'  special  exception  number  2,  which  assailed 
appellee's  petition  upon  the  ground  that  it  alleged  that  a  part  of  the 
machinery  was  not  rendered  or  returned;  whereas,  the  judgment  sought 
to  be  enjoined  was  for  the  value  of  the  property,  in  the  event  same  or 
any  part  thereof  could  not  be  found.  And  for  the  same  reason,  the 
court  below  erred  in  perpetuating  the  temporary  injunction  issued  in 
this  cause.  The  petition  of  appellee,  showing  upon  its  face  that  he 
was  not  entitled  to  the  injunction,  the  court  below  should  have  sustained 
appellants'  said  exception  and  dismissed  the  appellee's  action  and  dis- 
solved said  injunction. 

The  judgment  of  the  court  below  is,  in  all  things,  reversed,  and 
judgment  here  now  rendered  in  favor  of  the  appellants  dissolving  and 
holding  for  naught  the  injunction  issued  in  this  cause  by  the  court 
below.  ' 

Reversed  and  rendered. 


Citizens  Eailv^ay  Company  v.  Nancy  C.  Gossett  et  al. 

Decided  January  11,  1905. 

Cliarge— Contribntory    Hcgligencc— Driving    Aorou    Street    Car    Track. 

Requested  instruction  on  contributory  negligence  of  wagoner  in  driving  upon 
a  streetr-car  track,  above  level  of  street,  held  sufficiently  covered  by  the  general 
charge  to  present  the  issue  as  made  by  the  pleadings. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

J.  A.  Kibler  and  Clark  &  Bolinger,  for  appellant.— It  was  only  the 
duty  of  defendant  to  exercise  ordinary  care  in  the  construction  and 
maintenance  of  said  street  to  keep  the  same  in  a  reasonably  safe  condi- 
tion, as  set  forth  in  special  charge  number  6,  requested  by  defendant 
and  refused  by  the  court ;  whereas,  the  court,  by  the  charge  complained 
of,  instructed  the  jury  that  it  was  the  defendants  duty  absolutely  to 
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keep  said  street  in  a  reasonably  safe  condition,  and  the  court  thereby 
imposed  a  higher  duty  upon  defendant  than  imposed  by  law.  City  of 
Dallas  V.  Moore,  32  Texas  Civ.  App.,  230,  74  S.  W.  Eep.,  95 ;  Citizens 
Railway  Co.  v.  Gossett,  68  S.  W.  Rep.,  707;  City  of  San  Antonio  v. 
Porter,  24  Texas  Civ.  App.,  444,  69  S.  W.  Rep.,  925. 

A.  C,  Prendergast  and  Sleeper  £  Kendall,  for  appellees. — ^The  para- 
graph of  the  charge  of  the  court  here  complained  of  did  not  impose 
upon  the  appellant  a  higher  duty  in  the  care  and  maintenance  of  its 
track  than  that  imposed  by  law,  for  said  charge,  taken  as  a  whole,  only 
required  of  appellant  the  use  of  ordinary  care  in  the  maintenance  of 
such  street  and  track,  and  was  not  vague  and  indefinite,  or  calculated  to 
copfuse  the  jury;  and  the  same  being  a  proper  charge  upon  the  subject, 
it  was  not  error  to  refuse  the  special  charges  requested.  International 
&  G.  N.  Ry.  Co.  V.  Butcher,  10  Texas  Ct.  Rep.,  825. 

OPINION  ON  REHEARING.   ' 

EIDSON,  Associate  Justice. — In  the  original  opinion  in  this  case 
we  held  that  the  court  below  erred  in  refusing  to  give  to  the  jury  the 
following  special  charge  requested  by  appellant:  *^f  the  jury  find  from 
the  evidence  that  the  defendant's  street-car  track  was  in  an  unsafe  con- 
dition, and  that  the  rails  projected  above  the  surface  of  the  street  to 
such  an  extent  as  to  render  crossing  over  the  same  dangerous  at  the  point 
where  the  said  William  J.  Gossett  attempted  to  cross  the  same,  and  that 
the  said  William  J.  Gossett  actually  saw  or  discovered  the  dangerous 
condition  of  said  track  or  rail,  or,  in  the  exercise  of  ordinary  care,  ought 
to  have  seen  it,  and  attempted  to  cross  the  same  with  a  loaded  wagon, 
and  was  injured  thereby,  and  that  an  ordinarily  prudent  person  would 
not  have  done  so,  and  that  he  was  negligent  in  so  doing,  then,  and  in 
this  event,  the  plaintiffs  could  not  recover,  and  you  will  find  for  the 
defendant.'^ 

Appellees,  in  their  motion  for  rehearing,  insist  that  this  court  erred 
in  such  holding,  upon  the  ground  that  the  court  below,  in  its  main 
charge,  suificiently  instructed  the  jury  upon  the  issue  to  which  said 
special  charge  was  intended  to  apply.  The  pleading  of  appellant,  to 
which  said  special  charge  was  intended  to  apply,  is  as  follows: 

"By  way  of  further  special  answer,  if  so  required,  comes  the  defend- 
ant, and  says  that,  if  it  be  true,  as  alleged  by  the  plaintiff,  that  the  said 
William  J.  Gossett  was  caused  to  fall  and  to  be  injured  on  account  of 
the  defective  condition  of  the  track  and  the  north  rail  thereon,  on  Her- 
ring Avenue,  as  alleged  by  plaintiffs  (all  of  which  allegations  and  aver- 
ments by  plaintiffs  are  not  admitted,  but  expressly  denied),  then  the 
defendant  says  and  charges  that  the  said  William  J.  Gossett  was  guilty 
of  contributory  negligence  which  proximately  contributed  to  and  caused 
his  injuries  and  death  in  this:  That  he  was  voluntarily  driving  an  old 
wagon,  which  he  had  bought  second  hand  and  had  used  for  several 
years,  and  either  knew,  or  ought  to  have  known,  that  said  wagon  would 
be  easily  broken  by  a  strain  when  loaded,  the  right  hind  wheel  of  which 
was  in  a  dangerous  and  defective  condition,  in  that  the  spokes  next  to 
the  hub  were  all  broken,  which  fact  said  Gossett  either  knew,  or  ought  to 
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have  known  by  the  exercise  of  care,  and  that  said  wagon  was  heavily 
loaded  with  cotton  in  the  seed,  said  wagon  having  high  sideboards  upon 
it,  and  said  Gossett  was  sitting  on  the  front  end  of  said  high  load  of 
cotton,  and  that  [while]  he  was  in  such  position,  with  his  heavily- 
loaded  old  wagon,  he  voluntarily  drove  his  wagon  over  and  astraddle  of 
the  north  rail  of  the  defendant's  track,  at  a  time  and  place  where  such 
movement  was  entirely  unnecessary/^ 

The  charge  of  the  court  given  to  the  jury,  and  which  was  intended  to 
apply  to  the  issue  raised  by  said  pleading,  is  as  follows :  "If  you  believe 
from  the  evidence  that  the  right  hind  wheel  of  his  (Gossett^s)  wagon  was 
defective  and  in  a  dangerous  condition,  so  as  to  be  easily  broken  by  a 
strain,  when  loaded,  by  reason  of  the  spokes  being  broken  next  to  the 
hub,  and  that  he  either  knew,  or  could,  by  the  exercise  of  ordinary  care, 
have  known  its  defective  -condition,  and  that  he  voluntarily  drove  his 
wagon  astraddle  of  the  north  rail  of  defendant's  track,  at  a  time  and 
place  where  such  a  movement  was  unnecessary,  and  that  he  knew,  or  by 
the  exercise  of  ordinary  care,  could  have  known,  the  defective  condition 
of  defendant's  track,  if  it  was  defective,  and  that  in  so  doing  he  did 
not  exercise  ordinary  care  for  his  own  safety,  and  that,  as  a  result 
thereof,  he  was  injured,  .  .  .  you  will  find  for  the  defendant,  al- 
though you  may  believe  that  defendant  had  negligently  permitted  its 
said  track  to  become  in  an  unsafe  condition,  as  alleged  by  plaintiffs." 

Upon  a  more  careful  examination  and  analysis  of  the  pleading  of  ap- 
pellant, raising  the  issue  to  which  its  said  special  charge  was  intended 
to  apply,  and  the  charge  given  by  the  court  in  response  to  such  pleading, 
we  have  arrived  at  the  conclusion  that  the  charge  of  the  court  quoted 
above  sufficiently  covered  the  issue  raised,  and  the  court  below  did  not 
err  in  refusing  appellant's  said  special  charge. 

The  motion  for  rehearing  is  therefore  granted,  the  original  opinion 
herein  withdrawn,  and  the  judgment  of  the  court  below  is  affirmed. 

Writ  of  error  refused. 

Affirmed. 


T.  J.  Wiley  v.  E.  H.  Shivel  bt  al. 

Decided  January  11,  1906. 

Plea  of  Privilege — ^Kesidenee— Knowledge— Evidenoe. 

On  a  plea  of  privilege  asserting  that  defendants,  who  had  been  sued  as  par- 
ties whose  residence  was  unknown,  were  residents  of  another  county,  and  known 
by  plaintiff  to  be  so,  the  latter  should  have  been  permitted  to  show  inquiries 
made  by  him  of  others  as  to  defendants'  residence  and  the  answers  received. 

Appeal  from  the  County  Court  of  Travis.  Tried  below  before  Hon. 
Jas.  K.  Hamilton. 

Geo.  E.  Shelley,  for  appellant. — ^The  excluded  testimony  set  out  in 
said  bills  of  exception  was  relevant  and  highly  important  and  material 
to  plaintiff^s  case,  and  should  have  been  admitted  because  of  its  bearing 
upon  the  question  of  plaintiff's  good  faith  in  alleging  and  making  affi- 
davit to  the  fact  that  the  residence  of  defendants  was  unknown  to  him  at 
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time  of  filing  this  suit.  O'Neil  v.  Bank,  67  Texas,  39;  Hamburg  v. 
Wood,  66  Texas,  176;  1  Wharton  on  Ev.  (2d  ed.),  835;  1  Greenleaf  on 
Ev.  (16th  ed.),  sec.  101;  Abbotts  Trial  Ev.,  739. 

James  &  Texser,  for  appellees. — ^When  the  residence  of  the  defend- 
ants is  in  fact  known  to  the  plaintiff,  who  makes  a  fraudulent  affidavit 
for  the  purpose  of  conferring  venue  on  the  court,  the  proceedings  merely 
bring  the  defendants  into  court,  and  upon  their  showing  that  their  resi- 
dence was  in  fact  known  to  the  plaintiff,  or  was  so  notorious  that  it 
should  have  been  known  to  him,  their  plea  of  privilege  should  be  sus- 
tained. Hobson  V.  Caswell,  36  S.  W.  Eep.,  312,  13  Texas  Civ.  App., 
492. 

A  case  will  not  be  reversed  because  of  the  exclusion  of  testimony  on 
objection  when  the  same  testimony  was  admitted  at  another  stage  of  the 
trial  without  objection.  Denison  &  P.  S.  Rv.  Co.  v.  O'Mally,  18  Texas 
Civ.  App.,  203,  204;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Baugh,  43  S.  W.  Rep., 
557 ;  Blooming  Grove,  etc.,  Co.  v.  Bank,  56  S.  W.  Rep.,  552 ;  Nunn  v. 
Mayes,  9  Texas  Civ.  App.,  369;  Norton  v.  Maddox,  66  S.  W.  Rep.,  321; 
Perry  v.  Patton,  68  S.  W.  Rep.,  1018,  1019. 

KEY,  Associate  Justice. — T.  J.  Wiley  brought  this  suit  against  R. 
H.  Shivel  and  G.  A.  Stewart.  The  plaintiff  alleged  in  his  petition  that 
the  residence  of  the  defendants  was  unknown  to  him  at  the  time  of  filing 
this  suit,  and  made  affidavit  to  that  fact. 

The  defendants  filed  pleas  in  abatement,  showing  that  they  were  resi- 
dents of  Grayson  County  at  the  time  the  suit  was  filed.  These  pleas 
were  in  proper  form,  and  the  trial  court,  after  hearing  the  testimony, 
which  authorized  findings  that  the  pleas  were  true  and  that  the  plain- 
tiff knew  the  residence  of  the  defendants,  sustained  the  pleas  in  abate- 
ment and  dismissed  the  suit.    The  plaintiff  has  appealed. 

We  sustain  appellant's  first  assignment  of  error  complaining  of  the 
action  of  the  court  in  not  permitting  him  to  testify  concerning  the  ef- 
forts made  by  him  to  ascertain  the  residence  of  the  defendants,  and  the 
information  given  him  by  the  telephone  operator,  when  he  sought  to 
communicate  with  them  by  telephone,  to  the  effect  that  she  was  unable 
to  get  either  of  the  defendants  in  Sherman,  where  they  had  formerly 
lived,  for  the  reason  that  neither  of  them  was  there — that  they  were  out 
of  business  in  Sherman,  and  had  left  the  city.  It  is  true  that  this  testi- 
mony was  hearsay,  but  the  rule  excluding  hearsay  evidence  is  not  abso- 
lute, and  this  character  of  testimony  falls  within  a  well-established  ex- 
ception to  the  rule.  Whenever  it  devolves  upon  a  party  to  show  the 
efforts  he  has  made  to  ascertain  the  residence  or  whereabouts  of  another 
person,  it  is  permissible  for  him  to  show  that  he  has  made  inquiries  of 
other  persons  who  might  be  expected  to  know,  and  the  replies  made  by 
such  persons. 

On  the  other  questions  presented  in  the  briefs,  we  rule  against  the 
appellant.  For  the  error  pointed  out,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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P.  0.  Cox  ET  AL.  V.  W.  B.  Thompson. 

Decided  January  11,  1905. 

1. — Civil  Action — Penalty — ^Degree  of  Proof. 

In  an  action  for  the  recovery  of  penalty  on  a  liquor  dealer's  bond,  plaintiff 
may  recover  upon  preponderance  of  the  evidence,  and  need  not  establlBh  his  case 
beyond  a  reasonable  doubt. 

2. — ^Praotloe  on  Appeal — Snllieienoy  of  Evidence. 

An  objection  to  a  judgment  recovering  on  the  bond  of  a  liquor  dealer,  that 
he  was  not  shown  to  be  a  licensed  dealer,  is  not  available  on  appeal  where  not 
raised  in  the  trial  court. 

8. — ^liqnor  Dealer's  Bond— Place  of  Business. 

Recovery  may  be  had  on  a  liquor  dealer's  bond  though  his  application  for 
license  designates  two  places  in  which  the  business  is  to  be  conducted.  But  see 
application  held  not  necessarily  to  describe  two  places. 

4. — ^Liquor  Dealer's  Bond — Constitutional  Law. 

The  law  regulating  dealers  in  intoxicating  liquors,  and  requiring  bonds  of 
them,  was  not  imconstitutional  under  the  fourteenth  amendment  to  the  Federal 
Constitution.    Douthit  v.  State,  97  Texas,  344. 

Appeal  from  the  District  Court  of  Hamilton.  Tried  below  before 
Hon.  N".  E.  Lindsey. 

Dewey  Langford  and  Orrxck  &  Terrell,  for  appellants. — This  suit 
being  for  the  recovery  of  a  penalty,  criminal  in  its  nature  and  purpose, 
and  not  a  civil  suit  for  damages,  the  jury  should  have  been  instructed 
that  the  plaintiff  could  not  recover  on  the  preponderance  of  the  evi- 
dence, but  they  must  believe  beyond  a  reasonable  doubt  the  facts  au- 
thorizing a  recovery.  Johnson  v.  Rolls,  97  Texas,  453,  79  S.  W.  Eep., 
613;  Texas  &  Pac.  Ey.  Co.  v.  Wood,  23  S.  W.  Rep.,  744;  Gulf,  C.  &  S.  F. 
Ey.  Co.  V.  Dwyer,  84  Texas,  196;  Texas  &  Pac.  Ry.  Co.  v.  Bamhart, 
6  Texas  Civ.  App.,  601,  23  S.  W.  Rep.,  801;  State  v.  Vinson,  23  S.  W. 
Rep.,  808;  Ricker  v.  Roper,  36  Vt.,  457,  86  Am.  Dec.,  646;  Chaffee  & 
Co.  V.  United  States,  18  Wal.,  617;  Tompkins  v.  Butterfield,  26  Fed. 
Rep.,  666 ;  United  States  v.  Shapleigh,  64  Fed.  Rep.,  126 ;  Wisconsin  v. 
Pelican  Ins.  Co.,  127  U.  S.,  266;  Boyd  v.  United  States,  116  U.  S., 
616-637;  Brokenbrough  v.  Spindle,  17  Grat.,  46;  Penal  Code,  arts.  1, 
3,  63;  23  Cal.,  472;  26  Ency.  of  Law  (2d  ed.),  668,  669. 

It  is  error  to  submit  to  the  jury  an  issue  upon  which  there  is  no  evi- 
dence, and  to  direct  a  finding  for  plaintiff  if  the  jury  finds  the  affirma- 
tive of  the  issue.  Sayles^  Stats.,  6060  c,  d,  e;  Green  v.  Southard,  94 
Texas,  470;  Southard  v.  Green,  69  S.  W.  Rep.,  839;  State  v.  Vinson,  23 
S.  W.  Rep.,  808. 

In  order  for  a  party  to  recover  a  penalty  upon  a  liquor  dealer's  bond, 
application  must  be  made  in  accordance  with  law,  stating  the  place  the 
business  is  to  be  conducted.  The  bond  must  likewise  be  executed  stating 
the  (one)  place  at  which  the  business  is  to  be  conducted,  and  the  law 
also  requires  the  license  to  be  issued  and  to  state  the  one  place.  Unless 
such  is  done,  then  the  party  is  not  a  legally  constituted  retail  liquor 
dealer,  and  no  license  can  be  issued  for  doin^  business  at  more  than  one 
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place,  and  if  such  is  done,  the  license  as  well  as  the  bond  is  void.  Sayle^s 
Civ.  Stats.,  5060c,  5060d,  5060e;  Green  v.  Southard,  94  Texas,  470; 
Penal  Code,  arts.  411a,  411b;  Southard  v.  Green,  59  S.  W.  Kep.,  839. 

No  law  enacted  by  the  State  can  give  to  one  class  of  citizens  privileges 
not  given  to  another  class,  while  engaged  in  the  same  class  of  business, 
nor  can  it  impose  burdens,  under  the  guise  of  classification  for  taxation, 
upon  one  class  not  imposed  upon  others  engaged  in  the  same  business. 
Connolly  v.  Union  Sewer  Pipe  Co.,  13  Sup.  Ct.  Rep.^  431;  State  v. 
Shippers'  Comp.  Co.,  96  Texas,  603;  State  v.  Bengsch,  70  S.  W.  Rep., 
712-720. 

Section  9  of  the  Act  of  1893,  page  177,  is  unconstitutional,  in  that 
it  seeks  to  punish  for  acts  and  omissions  which  are  not  prohibited  by 
any  valid  laws  of  this  State,  and  thereby  deprives  a  person  of  his  prop- 
erty without  due  process  of  law.  Sec.  19,  Bill  of  Rights  of  the  State  of 
Texas ;  sec.  1,  art.  14,  Const.  TJ.  S. 

Main  &  Chesley,  for  appellee. — ^The  suit  being  based  upon  a  civil  ob- 
ligation voluntarily  entered  into  by  the  appellants — ^to  wit,  the  bond  of 
appellants — and  being  in  form  and  in  fact  a  civil  action,  will  be  con- 
trolled by  civil  procedure,  though  the  object  be  to  recover  a  penalty. 
Heiligmann  v.  Rose,  81  Texas,  222;  Sparks  v.  Dawson,  47  Texas,  145; 
McWhorter  v.  State,  14  Texas  Crim.  App.,  239;  Sayles'  Rev.  Stats., 
1897,  arts.  5060g,  5060j;  Black  on  Intoxicating  Liquor,  sec.  337;  Hill 
v.  Barnes,  82  111.,  228 ;  Lyon  v.  Fleahmann,  34  Ohio  St.,  151 ;  Roberge 
V.  Burnham,  124  Mass.,  277;  Am.  &  Eng.  Ency.  (2d  ed.),  vol.  11,  p. 
492;  O'Connell  v.  O'Leary,  145  Mass.,  311;  Mead  v.  Husted,  52  Conn., 
53;  Hills  v.  Goodyear,  4  Lea,  233;  Jones  v.  Greaves,  26  Ohio  St,  2; 
Catasauqua  Mfg.  Co.  v.  Hopkins,  141  Pa.  St.,  30. 

AH  of  the  conditions  precedent  to  the  issuance  of  the  license  having 
been  shown  to  have  been  complied  with,  and  appellant  Cox  having  been 
shown  to  have  actually  engaged  in  the  business  of  a  liquor  dealer,  it  will 
be  presumed  that  the  county  clerk  issued  the  license,  and  that  the  said 
Cox  was  doing  business  under  and  by  virtue  of  said  license.  Sayles' 
Stats.,  art.  5060g;  Lucas  v.  Johnson,  64  S.  W.  Rep.,  825;  Earl  v.  State, 
33  Texas  Civ.  App.,  161,  76  S.  W.  Rep.,  207;  Olcott  v.  Gabert,  86  Texas, 
121 ;  Underbill  v.  Lockett,  20  Texas,  131;  Brown  v.  Robertson,  28  Texas, 
557;  Williams  v.  Downes,  30  Texas,  52;  Sloan  v.  Batte,  46  Texas,  216; 
Co.  Litt,  2325;  Best  Ev.,  p.  337,  sec.  300;  Broom,  Max.,  944;  Co. 
Litt,  6. 

It  is  clear,  from  the  reading  of  the  entire  application,  that  it  was  not 
made  for  the  purpose  of  doing  business  in  two  separate  places,  but,  as- 
suming that  it  does,  there  is  no  law  against  making  such  an  application, 
and  a  separate  license  issued  for  two  separate  and  distinct  places  upon 
such  an  application  would  be  legal. 

The  Legislature  has  the  power  to  provide  penalties  for  the  commission 
of  acts  inhibited  by  the  penal  statutes,  and  when  so  provided  they  are 
cumulative,  and  in  the  interest  of  society  it  has  a  right  to  fix  penalties 
for  the  commission  of  acts  not  punishable  under  the  penal  code  for  the 
purpose  of  repressing  or  preventing  such  act,  and  especially  are  such 
penalties  recoverable  when  contracted  for  by  a  bond  voluntarily  entered 
into,  and  that,  too,  by  a  civil  action,  for  the  sums  which  the  contracting 
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parties  have  agreed  and  bound  themselves  to  pay.  Goldsticker  v.  Ford, 
62  Texas,  385;  Bush  v.  The  Republic,  1  Texas,  465;  Simpson  v.  State, 
10  Yerg.,  625;  Begina  v.  White,  20  Eng.  Law  &  Eq.,  687;  Blatchley 
V.  Moser,  16  Wend.,  216;  People  v.  Stevens,  13  Wend.,  341. 

There  was  no  error  in  the  judgment  of  the  court  in  this  ease,  as  com- 
plained in  appellant's  fifteenth  assignment  of  error,  because  the  law  re- 
quiring the  execution  of  the  bond  is  not  repugnant  to  section  1  of  article 
14  of  the  Federal  Constitution,  nor  to  article  3  of  the  Bill  of  Rights  of 
the  State  of  Texas,  in  that  it  affords  every  man  engaged  in  the  same 
business  equal  protection  of  the  law,  and  imposes  on  every  person  en- 
gaged in  the  same  business  like  restrictions.  Ex  parte  Bell,  24  Texas 
Crim.  App.,  428;  Bell  v.  State,  28  Texas  Crim.  App.,  96;  Mutual  Life 
Ins.  Co.  V.  Blodgett,  8  Texas  Civ.  App.,  46;  American  Sugar  Ref.  Co. 
V.  State  of  Louisiana,  179  U.  S.,  89-91;  Reymann  Brew.  Co.  v.  Brister, 
179  U.  S.,  446,  446;  Foster  v.  Kansas,  112  U.  S.,  206;  Giozza  v.  Tier- 
nan,  148  U.  S.,  667;  Missouri  P.  Ry.  Co.  v.  Mackey,  127  U.  S.,  206; 
Minneapolis  R.  R.  Co.  v.  Herrick,  127  U.  S.,  210 ;  Duncan  v.  Missouri, 
162  U.  S.,  377;  Walston  v.  Nevin,  128  U.  S.,  578;  Columbus  So.  Ry. 
Co.  V.  Wright,  151  U.  S.,  470;  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Backus,  154  U.  S.,  421 ;  Santa  Clara  County  v.  Southern  Pac.  Ry.  Co., 
118  U.  S.,  394;  Wurts  v.  Hoagland,  114  U.  S.,  606;  Richmond,  F.  & 
P.  Ry.  Co.  V.  Richmond,  96  U.  S.,  621;  Bartemeyer  v.  State  of  Iowa, 
85  U.  S.,  129,  141. 

KEY,  Associate  Justice. — This  is  a  suit  for  the  recovery  of  statu- 
tory penalties  for  breach  of  a  liquor  dealer's  bond.  P.  0.  Cox  is  the 
principal  in  the  bond  and  the  other  defendants  are  sureties.  The  peti- 
tion charges  that  the  defendant  Cox  breached  the  bond  by  permitting 
W.  W.  Thompson,  a  minor,  to  enter  and  remain  in  his  saloon  on  three 
separate  occasions.  The  jury  found  these  allegationf;  true,  and  returned 
a  verdict  for  the  plaintiff  for  $3,000.  Judgment  was  entered  accord- 
ingly, and  the  defendants  have  appealed.  These  findings  are  amply  sup- 
ported by  testimony,  and  are  not  challenged  in  this  court. 

The  first  assignmient  of  error  complains  of  the  action  of  the  court 
authorizing  a  verdict  for  the  plaintiff  upon  a  preponderance  of  testi- 
mony, the  contention  being  that,  as  this  is  a  penalty  suit,  the  plaintiff 
rested  under  the  duty  of  establishing  his  case  beyond  a  reasonable  doubt. 
It  has  been  repeatedly  held  in  this  state  that  in  all  civil  cases  the  jury 
should  decide  according  to  the  preponderance  of  the  evidence.  (Sparks 
V.  Dawson,  47  Texas,  145 ;  Heiligmann  v.  Rose,  81  Texas,  222 ;  Waters- 
Pierce  Oil  Co.  V.  State,  19  Texas  Civ.  App.,  1.)  It  seems  to  us  that 
the  rule  referred  to  is  particularly  applicable  in  this  case,  which  is  an 
action  founded  upon  the  breach  of  a  written  contract.  The  fact  that 
the  damages  recoverable  are  fixed  in  amount  by  a  statutory  enactment, 
and  are  in  fact  a  penalty,  does  not  change  the  fact  that  the  suit  is  based 
upon  a  written  contract;  and,  such  being  the  case,  we  see  no  reason  why 
the  plaintiff  should  be  required  to  prove  a  breach  of  the  contract  by  any 
higher  degree  of  testimony  than  is  required  in  any  other  suit  founded 
upon  a  breach  of  contract. 

-   The  third,  fourth  and  sixth  assignments  assail  the  verdict  upon  the 
VoL  XXXVII.  Civil-^9. 
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theory  that  there  was  no  proof  that  P.  0.  Cox  was  a  licensed  liquor 
dealer,  as  alleged  by  the  plaintiflf.  That  objection  was  not  urged  against 
the  verdict  in  the  court  below,  and,  for  that  reason,  it  can  not  be  urged 
here. 

Several  objections  are  urged  against  the  charge  of  the  court,  none 
of  which  is  regarded  as  tenable.  The  charge  was  quite  fuU,  and  sub- 
mitted the  case  to  the  jury  in  as  favorable  a  manner  to  the  defendants 
as  they  were  entitled  to  have  it  submitted. 

The  point  is  made  that  P.  0.  Cox^s  application  for  license  to  do  busi- 
ness designated  two  places.  The  application  described  the  place  of  busi- 
ness as  "at  number  —  J.  A.  Gamble  Building,  in  the  town  of  Hico, 
County  of  Hamilton,  and  part  of  lots  numbers  11  and  12,  in  block 
number  3,  division  one."  It  does  not  seem  to  us  that  this  description 
necessarily  embraces  two  separate  places  of  business.  The  Gamble 
building  may  have  been  located  on  parts  of  lots  numbers  11  and  12,  in 
block  number  3,  division  one.  But,  if  appellants  contention  is  cor- 
rect, and  the  description  does  include  two  separate  places,  it  does  not 
follow  that  the  plaintiflf  was  not  entitled  to  recover.  In  Green  v.  South- 
ard, 94  Texas,  470,  it  was  held  that  the  bond  of  a  liquor  dealer  is  not 
invalid,  and  will  support  a  recoveiy  by  one  aggrieved  by  its  infraction, 
though  the  license  and  the  application  therefor  contain  no  designation  of 
the  particular  house  in  which  the  business  was  to  be  conducted. 

Numerous  objections  are  urged  against  the  validity  of  the  statute  re- 
quiring retail  liquor  dealers  to  give  bond  in  the  manner  prescribed  by 
tiie  statute.  These  have  all  been  considered,  and  are  overruled.  The 
most  serious  of  these  objections  is  the  one  which  urges  that  the  statute 
referred  to  is  obnoxious  to  the  fourteenth  amendment  to  the  Federal 
Constitution,  as  construed  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184 
TJ.  S.,  540,  13  Sup.  Ct.  Bep.,  431.  However,  since  this  case  was  sub- 
mitted, our  Supreme  Court  has  decided  that  identical  question  against 
the  contention  of  appellants.     (Douthit  v.  State,  97  Texas,  344.) 

There  are  some  other  questions  presented  in  appellants'  brief,  all  of 
which  have  received  due  consideration,  and  are  decided  against  appel- 
lants. 

No  reversible  error  has  been  shown,  and  the  judgment  is  aflBrmed. 

Writ  of  error  refused. 

Affirmed. 


'  Galveston,  Harrisburg  &  San  Antonio  Railway  Cokpaky  v. 

Alvaro  Roth. 

Decided  January  11,  1905. 

1. — ^Assumed  Blik — diarire. 

Where  a  charge  instructed  that  "one  who  enters  the  employment  of  a  rail- 
road company  assumes  all  the  risks  that  are  ordinarily  incident  to  the  busineM, 
but  does  not  assume  any  risks  that  may  be  brought  about  bv  the  company's  n^li- 
gence,  unless  he  knows  the  same/'  the  omission  to  add  the  further  clause,  "or 
in  the  ordinary  discharge  of  his  own  duty  must  necessarily  have  acquired  the 
knowledge,"  was  not  reversible  error  in  the  absence  of  request  for  a  charge  includ- 
ing the  more  extended  definition. 
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8. — ^Fellow  Servants — ^Vloe  Priaolpal. 

Where  an  engineer  had  charge  of  an  engine  used  by  a  railroad  company  in 
removing  an  obstruction  from  a  well,  and  of  the  other  employes  engaged  in  that 
work,  he  was  a  vice-principal  as  to  them,  although,  at  the  time  in  question,  he 
may  have  been  engaged  with  them  in  doing  a  part  of  the  common  work.  Following 
Railway  v.  Howard,  07  Texas,  513. 

8. — ^Negllgenoe — ^Pleading  and  Charge. 

Where  the  petition  alleged  negligence  generally  in  the  given  act,  and  the 
charge  specifically  submitted  negligence  in  the  act  with  reference  to  the  testimony 
on  the  subject;  this  was  proper,  and  not  inconsistent  with  the  allegation. 

4* — ^Pleading  and  Charge— Valne  of  Lost  Time. 

An  allegation  of  what  plaintiff  was  earning  per  month  in  defendant's  em- 
ploy when  hurt  was  substantially  an  allegation  of  the  value  of  his  time,  and  war- 
ranted, if  proved,  the  submission  to  the  jury  of  that  item  of  damage. 

6. — Charge— Befnslng  Bequest  for. 

A  requested  charge  is  properly  refused  where  it  is  embodied,  with  only  an 
immaterial  change  of  verbiage,  in  the  instructions  already  given. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Baker,  Botis,  Parker  &  Oarwood  and  Beall  &  Kemp,  for  appellant. — 
1.  An  employe  not  only  assumes  the  risks  and  dangers  arising  from  the 
master's  negligence,  of  which  he  has  actual  knowledge,  but  he  assumes 
them  "when,  in  the  ordinary  discharge  of  his  own  duty,  he  must  neces- 
sarily have  acquired  the  knowledge.**  Missouri,  K.  &  T.  Ry.  Co.  v.  Han- 
nig,  91  Texas,  351;  International  &  G.  N.  Ry.  Co.  v.  Shaughnessy,  81 
S.  W.  Rep.,  1027 ;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Waller,  65  S.  W. 
Rep.,  211. 

2.  If  a  workman  charged  in  some  directions  with  the  duty  of  super- 
intendence does  the  negligent  act  complained  of,  not  as  superintendent, 
but  in  his  capacity  of  fellow-servant  to  the  plaintiff,  the  master  will  not 
be  liable  for  such  negligent  act.  Under  the  evidence,  the  engineer. 
Smith,  came  within  this  rule,  and  it  was  error  to  give  the  charge  com- 
plained of.  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Howard,  97  Texas,  513,  80  S. 
W.  Rep.,  229;  Consumers*  Cotton  Oil  Co.  v.  Jonte,  80  S.  W.  Rep.,  850; 
Texas  C.  Ry.  Co.  v.  Frazier,  90  Texas,  37;  Culpepper  v.  International 
&  G.  N.  Ry.  Co.,  90  Texas,  634 ;  Illinois  Cent.  Ry.  Co.  v.  Bolton,  9  Am. 
&  Eng.  Ry.  Cas.,  N.  S.,  869;  Flippin  v.  Kimball,  11  Am.  &  Eng.  Ry. 
Cas.,  N.  S.,  261;  Reed  v.  Stockmeyer,  74  Fed.  Rep.,  191;  Briegal  v. 
Southern  Pac.  Ry.  Co.,  98  Fed.  Rep.,  962. 

3.  As  the  negligence  alleged  in  plaintiff*s  petition  consisted  in  Smith's 
shutting  off  the  throttle  of  the  engine,  or  unclutching  the  hoist,  without 
warning  to  the  plaintiff,  the  court  was  not  warranted  in  submitting  to 
the  jury,  as  an  element  of  negligence  in  shutting  off  of  the  throttle, 
without  first  opening  the  back  valve  or  back  pressure  valve — an  issue  not 
made  by  the  pleadings.  Equitable  Life  Ins.  Co.  v.  Hazlewood,  75  Texas, 
348;  Railway  Co.  v.  Scott,  27  S.  W.  Rep.,  827;  Texas  &  Pac.  Ry.  Co.  v. 
Hightower,  33  S.  W.  Rep.,  542 ;  Blashfield  Instruc.  to  Juries,  sec.  84. 

Patterson  &  Buckler,  for  appellee. — 1.  The  charge  as  to  assumed  risk 
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was  a  correct,  although  a  general,  statement  of  the  rule.    Eailway  v. 
Engelhorn,  62  S.  W.  Rep.,  562 ;  Railway  v.  Hannig,  91  Texas,  347. 

2.  The  appellee  and  J.  E.  Smith  were  not  fellow-servants,  and  the 
court  did  not  err  in  telling  the  jury,  in  the  charge,  that  Smith  was  the 
appellant^s  vice-principal,  and  not  a  fellow-servant  of  the  appellee.  Rev. 
Stats.,  art.  4560f;  Roberts  v.  Salt  Works,  72  S.  W.  Rep.,  618;  Sweeney 
V.  Railroad,  84  Texas,  436;  Railroad  v.  Williams,  75  Texas,  4;  Railroad 
V.  Reed,  88  Texas,  446';  Culpepper  v.  Railroad,  90  Texas,  634. 

3.  The  court  correctly  charged  the  jury  that  plaintiff  could  recover 
the  reasonable  value  of  his  time  lost.  Railway  v.  Crum,  81  S.  W.  Rep., 
72;  Railway  v.  Watson  (Ind.),  70  N.  E.  Rep.,  993. 

A  general  allegation  as  to  what  plaintiff  was  earning  is  sufficient  as 
an  allegation  of  the  value  of  his  time  lost.  Electric  Co.  v.  Murry,  74  S. 
W.  Rep.,  62.  In  the  case  of  Railway  v.  Skidmore  (65  S.  W.  Rep.,  215), 
decided  by  this  court,  there  was  no  allegation  of  the  value  of  time  lost, 
or  of  the  decreased  value  of  the  plaintiflPs  ability  to  earn  money,  and  yet 
the  court  held  that  evidence  of  the  value  of  a  female  house  servant  was 
admissible. 

Damage  for  future  and  permanent  effect  of  injuries  can  be  recovered 
under  the  general  allegation  of  damages,  and  need  not  be  specifically 
pleaded.  Railway  v.  Weigers,  54  S.  W.  Rep.,  910,  22  Texas  Civ.  App.  344. 

JAMES,  Chiep  Justice. — Plaintiff  alleged  that  he  was  engaged  at 
Knox  station,  in  guiding  a  pipe  which  worked  inside  the  casing  of  a 
well.  A  chisel  was  attached  to  the  end  of  the  pipe,  and  the  purpose  was 
to  cut  out  or  remove  an  obstruction  in  the  well.  Plaintiff  had  fastened 
a  pair  of  tongs  to  the  pipe,  and  by  the  use  of  the  tongs  it  was  the  duty 
of  plaintiff  to  twist  the  pipe  and  turn  it  slightly  as  each  stroke  was 
made  by  the  chisel  or  drill.  The  strokes  were  made  by  the  engineer 
raising  the  pipe  about  three  or  four  feet,  and  then,  by  the  use  and  opera- 
tion of  the  engine,  it  would  be  allowed  to  drop.  That,  at  the  time  of 
the  accident  complained  of,  and  without  any  notice  to  plaintiff,  the  said 
engineer.  Smith,  negligently  caused  or  allowed  the  engine  to  raise  the 
pipe  to  the  height  of  about  twenty  feet,  and  forced  plaintiff  to  let  go 
the  pipe  tongs,  and  negligently,  and  without  notice  or  warning  to  plain- 
tiff, shut  off  the  throttle  of  the  engine,  or  unclutched  the  hoist,  and  al- 
lowed the  pipe,  pipe  tongs,  chains  and  apparatus  to  fall  and  strike 
plaintiff. 

Further,  said  hoisting  engine  was  in  a  bad  and  defective  condition, 
the  clutch  of  same  was  out  of  order,  and,  at  the  time  of  said  accident, 
the  throttle  of  said  engine  and  a  back  valve  were  being  used  to  raise  and 
drop  the  pipe,  instead  of  the  brake ;  that  the  brake  was  also  in  a  bad  and 
defective  condition,  and  said  brake  and  clutch,  being  in  a  defective  con- 
dition, so  that  the  same  could  not  be  used  together,  the  engineer  was 
using  the  throttle  and  back  valve;  that  it  was  negligence  on  the  part 
of  defendant  and  of  said  engineer  to  raise  said  pipe,  or  to  allow  it  to  be 
raised,  by  means  of  said  engine,  twenty  feet,  without  notifying  plain- 
tiff of  his  intention  to  do  so,  and  it  was  negligence  to  shut  off  the  throt- 
tle, and  unclutch  said  hoist,  and  cause  said  pipe  to  fall,  without  giving 
plaintiff  an  opportunity  to  get  out  of  the  way  of  the  fall  of  said  pipe 
and  tongs,  and  by  reason  of  said  negligence  plaintiff  was  injured.    The 
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petition  alleged  that  Smith,  the  engineer,  had  control  of  the  work  and 
of  the  employes  engaged  in  this  work,  and  had  superintendence  over  him. 

The  answer  was  a  general  denial,  and  alleged  the  relation  of  fellow- 
servant,  assumed  risk  and  contributory  negligence.  The  verdict  re- 
covered by  plaintiff  was  for  $10,500. 

The  court  charged:  "One  who  enters  the  employment  of  a  railroad 
company  assumes  all  the  risks  that  are  ordinarily  incident  to  the  busi- 
ness, but  he  does  not  assume  any  risks  that  may  be  brought  about  by 
the  company's  negligence  unless  he  knows  the  same.''  The  first  as- 
signment of  error  is  that  there  should  have  been  added  to  this  the  words, 
"or,  in  the  ordinary  discharge  of  his  own  duty,  must  necessarily  have 
acquired  the  knowledge."  The  very  point  has  been  passed  on  by  this 
court  in  Railway  v.  Engelhorn,  62  S.  W.  Rep.,  562;  Railway  v.  Davis, 
80  S.  W.  Rep.,  253.  Had  appellant  asked  for  a  more  elaborate  charge, 
to  include  the  more  extended  definition,  it  might  have  been  different. 

The  second  assignment  complains  of  the  court's  charging  the  jury 
that  Smith — the  engineer — was  defendant's  vice-principal,  and  not  the 
fellow-servant  of  plaintiff.  It  is  not  contended  that  the  court  should, 
under  the  evidence,  have  left  the  issue  to  the  jury,  but  the  contention 
is  that  the  instructions  should  have  been  that  they  were  fellow-servants. 
Appellant's  point  will  be  exactly  stated  by  giving  the  proposition  ad- 
vanced in  the  brief :  "If  a  workman  charged  in  some  directions  with  the 
duty  of  superintendence  does  the  negligent  act  complained  of,  not  as 
superintendent,  but  in  the  capacity  of  fellow-servant  to  the  plaintiff, 
the  master  will  not  be  liable  for  such  negligent  act."  The  ninth  assign- 
ment complains  of  the  refusal  of  a  charge  that  they  were  fellow-servants. 
Under  this  the  proposition  is :  "Under  the  undisputed  evidence  in  this 
case,  plaintiff  and  J.  E.  Smith  were  performing  manual  labor  under  a 
common  employment,  at  the  same  time  and  place,  and  were  working  to 
a  common  purpose,  to  wit,  the  purpose  and  object  of  removing  an  ob- 
struction in  the  casing  of  the  well.  Smith  was  running  the  engine,  and 
plaintiff  was  attending  to  the  cutting  or  chiseling  apparatus;  they  were 
not  doing  the  work  of  railroad  hands  or  employes  proper,  and  were 
fellow-servants  of  each  other." 

We  regard  the  case  of  Railway  v.  Howard  (97  Texas,- 513,  80  S.  W. 
Rep.,  229)  as  deciding  the  question.  The  evidence  was  that  Smith  was 
superintendent  of  this  work — had  control  of  it  and  of  the  employes  en- 
gaged therein,  and  as  to  them  he  was  defendant's  vice-principal,  and 
did  not  sustain  as  to  them  the  relation  of  fellow-servant,  although  he 
may  have  been  engaged  with  them  in  prosecuting  the  common  work. 
(See  also  Roberts  v.  Salt  Works,  72  S.  W.  Rep.,  618.) 

The  third  assignment  alleges  that  the  court  submitted  different  negli- 
gence from  that  alleged.  The  court  submitted  the  case  only  upon  the 
form  of  negligence  mentioned  in  the  statement  of  plaintiff's  petition,, 
viz.,  that  of  the  engineer,  and  eliminated  any  matter  of  negligence  con- 
cerning the  defective  condition  of  the  engine.  The  petition  alleged  that 
the  engineer  negligently  shut  off  the  throttle  of  the  engine  .  .  .  and 
allowed  the  pipe  to  fall  upon  plaintiff.  It  must  be  noted  that  the  peti- 
tion does  not  specify  wherein  such  negligence  consisted;  that  is,  it  does 
not  state  what  was  the  act  done  or  omitted.  In  these  circumstances  it 
was  the  function  of  the  evidence  to  develop  this. 
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The  charge  submitted  the  issue  thus:  "If  you  believe  that  Smifli 
caused,  or  allowed,  said  hoisting  engine  to  hoist  said  pipe  to  too  great 
a  height,  and,  without  notice  or  warning  to  plaintiff,  shut  off  the  throt- 
tle of  the  engine  without  first  opening  the  back  valve  or  back  pressure 
valve,  .  .  .  and  that  it  was  negligence  on  his  part  to  have  so 
closed  the  throttle  before  opening  the  back  or  back  pressure  valve,''  etc. 

The  petition  alleged  negligence  generally  in  the  act,  and  the  charge 
submitted  negligence  in  the  act  with  reference  to  the  testimony  on  the 
subject,  which  was  eminently  proper,  and  not  at  all  inconsistent  with 
the  allegation.  Appellant  makes  no  reference  whatever  in  its  brief  to 
the  testimony,  but  we  have  examined  the  testimony  enough  to  show  us 
that  the  issue  as  submitted  was  made  by  the  evidence.  This  discussion 
disposes  also  of  the  fifth  assignment  of  error. 

The  sixth  assignment  alleges  error  in  instructing  the  jury  that,  in  es- 
timating plaintiff's  damages,  if  any,  they  "should  allow  him  the  reason- 
able value  of  the  time  so  lost  by  him,  if  any,"  when  his.  petition  did  not 
allege  the  reasonable  value  of  his  lost  time.  The  petition  alleged  that 
at  the  time  of  his  injury  he  was  a  sound,  able-bodied  man,  and  was 
earning  about  $100  per  month ;  that  his  injury  worked  a  total  disability 
to  earn  money  by  physical  labor;  that  he  lost  all  his  time  up  to  the  filing 
of  his  amended  pleading,  etc.  The  allegations,  if  proved,  were  such  as 
to  authorize  a  finding  that  his  injuries  were  permanent  and  involved 
future  loss  of  time.  The  allegation  of  what  plaintiff  was  earning  (in 
defendant's  employ),  when  hurt,  wa3  substantially  an  allegation  of  the 
value  of  his  time,  and  we  think  there  is  nothing  in  this  assignment. 

The  seventh  is  that  the  court  erred  in  not  giving  the  following  charge : 
"If  the  jury  believe  from  the  evidence  that,  at  the  time  of  plaintiff's  in- 
jury, if  he  was  injured,  the  engineer,  Smith,  was  operating  his  engine 
with  such  care  and  prudence  as  a  man  of  ordinary  care  would  have  done 
under  like  circumstances,  and  that  plaintiff  sustained  his  said  injuries 
as  the  result  of  a  mere  accident,  your  verdict  will  be  for  defendant." 

The  court  did  rather  better  for  defendant  than  this  request,  when  it 
told  them  that  if  Smith  was  exercising  such  care  and  prudence  as  a  per- 
son of  ordinary  prudence  would  have  exercised  under  like  circumstances, 
to  find  for  defendant.  The  same  applies  to  the.  eleventh  assignment 
Neither  of  these  complaints  would  be  available  to  appellant  in  any 
event,  because  the  same  idea  or  matter  was  substantially  embodied  in 
requested  charge  number  four,  which  the  court  gave. 

The  tenth  assignment  of  error  is  not  a  proposition  in  itself,  and  can 
not  be  entertained.  However,  substantially  everything  embodied  in  this 
request  is  found  in  the  charge. 

The  twelfth  and  thirteenth  assignments  are  overruled,  in  view  of  our 
conclusions  of  fact  from  this  record,  which  are:  that  Smith  was  vice- 
principal  as  to  plaintiff,  and  not  a  fellow-servant;  that  he  received  his 
injury  through  negligence  of  Smith;  that  plaintiff  did  not  assume  the 
risk  of  the  danger  which  led  to  his  injury;  that  he  sustained  injuries 
for  which  the  sum  found  by  the  jury  was  not  unreasonable  compensation, 
and  that  he  was  not  guilty  of  contributory  negligehce. 

Writ  of  error  refused.  Affirmed. 
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J.  P.  Dieter  v.  T.  M.  Bowers. 

Decided  January  11,  1905. 

1. — ^Hotei— iBdonemeiit — ^Findings  of  Faot — PTefumptlon. 

Where  the  indorsement  on  the  notes  sued  on  was  to  '*T.  M.  Bower,"  plaintiff's 
name  being  '"T.  M,  Bowers,"  and  there  is  no  statement  of  facts,  it  will  be  pre- 
sumed that  the  recital  in  the  findings  of  the  court,  that  plaintiff  is  the  legal 
owner  and  holder  of  the  notes  sued  on,  was  warranted. 

8. — ^Action  on  Notes — ^Notice. 

Where  principal  and  interest  notes  were  secured  by  a  deed  of  trust  reciting 
that,  if  default  is  made  in  the  payment  of  either  of  the  interest  notes  for  so  much 
as  sixty  days  after  maturity,  the  legal  holder  of  the  notes  shall  have  the  right 
to  declare  all  of  them  due  and  payable,  and  proceed  by  suit  to  enforce  payment 
and  foreclose  the  lien,  no  notice  of  maturity,  other  than  by  the  filing  of  suit,  need 
be  given. 

8. — Same — Same— Eyidenoe. 

Testimony  that  plaintiff,  otherwise  than  l^  the  institution  of  suit,  had  never 
declared  any  of  the  principal  notes  due,  that  defendant  was  ready  and  willing  to 
pay  off  any  demand  of  plaintiff  except  the  attorney's  fees  on  the  principal  notes, 
and  other  testimony  that,  as  soon  as  defendant  received  knowledge  of  the  filing 
of  suit,  he  tendered  payment,  was  properly  excluded. 

Error  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Ooggin. 

M.  W.  Coldwell,  for  plaintiflP  in  error. — The  court  erred  in  his  sec- 
ond conclusion  of  law  for  the  reason  that,  before  plaintiff  could  mature 
the  notes,  not  on  their  face  due  at  the  time  of  the  institution  of  this 
suit,  and  collect  the  attorney's  fees  due  thereon,  he  should  have  de- 
clared the  same  to  be  due,  and  the  filing  suit  without  such  declaration 
was  not  such  a  declaration  as  to  entitle  plaintiff  to  recover  the  attorney's 
fees  on  notes  not  on  their  face  due. ,  Luzenburger  v.  Bexar  Bldg.  Assn., 
29  S.  W.  Rep.,  237;  Hammond  v.  Atlee,  39  S.  W.  Rep.,  600;  Smith  v. 
Peckham,  28  S.  W.  Rep.,  666. 

Clark,  Hawkins  &  Franklin,  for  defendant  in  error. — Defendant  be- 
ing in  default  more  than  sixty  days  in  the  payment  of  the  said  third  in- 
terest note  for  $600,  the  plaintiff  had  the  right,  without  presenting  the 
other  notes  for  payment  to  defendant,  and  without  giving  defendant 
any  notice  of  his  intention  to  mature  the  unpaid  notes  not  yet  by  their 
terms  due,  to  begin  suit  and  collect  the  attorney's  fee  of  ten  percent. 
Lincoln  v.  Corbet,  72  S.  W.  Rep.,  224;  Tinsley  v.  Moore,  25  S.  W.  Rep., 
148;  Martin-Brown  Shoe  Co.  v.  Perrill,  77  Texas,  206;  Luzenberg  v. 
Association,  9  Texas  Civ.  App.,  265;  Hermes  v.  Vaughn,  3  Texas  Civ. 
App.,  607;  Stansell  v.  Cleveland,  64  Texas,  660;  Simmons  v.  Terrell, 
75  Texas,  276;  MorpU  v.  Hoyt,  83  Texas,  131;  Miner  v.  Bank,  53 
Texas,  559;  Durst  v.  Swift,  11  Texas,  273;  Yetter  v.  Hudson,  57  Texas, 
604;  Eakin  v.  Scott,  70  Texas,  442;  Exchange  Bank  of  Dallas  v.  Tuttle, 
23  Pac.  241. 

JAMES,  Chief  Justice. — The  case  comes  here  on  conclusions  of 
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fact  filed  by  the  trial  judge,  there  being  no  statement  of  facts.  The 
facts  found,  substantially  stated,  are  as  follows: 

J.  P.  Dieter  gave  Mark  Miller  his  four  notes  for  $5,000  each,  dated 
March  15,  1901,  payable  ten  years  after  date  to  the  order  of  said  Miller 
at  the  State  National  Bank  of  El  Paso,  Texas,  with  interest  from  ma- 
turity at  six  percent  per  annum,  each  of  said  notes  providing  that,  if  not 
paid  at  maturity  and  collected  by  suit,  an  additional  sum  of  ten  percent 
on  the  amount  thereof,  as  attorne/s  fees,  should  be  paid.  Interest  on 
said  notes  up  to  the  date  of  maturity  was  provided  for  by  twenty  in- 
terest notes  of  $600  each,  given  on  same  date  by  Dieter,  all  payable  to 
the  order  of  Mark  Miller  at  the  same  bank,  one  of  which  matured  every 
six  months  thereafter,  and  bore  six  percent  interest  per  annum  after 
maturity,  each  of  which  interest  notes  provides  that,  if  not  paid  at  ma- 
turity, and  collected  by  an  attorney  or  by  suit,  an  additional  ten  percent 
thereon,  as  attorney's  fees,  should  be  paid. 

This  suit  was  brought  on  March  16,  1903,  at  which  time  Dieter  had 
paid  the  first  two  of  said  interest  notes  only. 

To  secure  said  principal  and  interest  notes  Dieter,  at  the  same  time, 
executed  a  deed  of  trust  on  real  property,  which  contained  this  pro- 
vision :  "That,  if  default  is  made  in  the  payment  of  either  of  said  $600 
notes  for  so  much  as  sixty  days  after  it  matiires,  the  legal  holder  of  said 
notes  for  $5,000  each,  and  of  all  the  said  $600  notes  that  may  be  due, 
shall  have  the  right  to  declare  all  of  the  same  due  and  payable,  and  pro- 
ceed by  suit  to  enforce  their  payment,  and  to  foreclose  the  lien  herein 
given.'' 

The  plaintiff,  T.  M.  Bowers,  became  the  legal  holder  and  owner  of 
all  said  notes,  except  the  two  interest  notes  which  were  paid,  and  on 
March  16,  1903,  an  interest  note  having  become  due,  and  the  same  not 
having  been  paid,  plaintiff  filed  this  suit  to  recover  upon  the  four  $5,000 
notes,  and  the  third  $600  interest  note,  principal  and  attorney's  fees, 
and  to  foreclose  the  lien  of  the  deed  of  trust. 

On  May  18,  1903,  Dieter  filed  his  original  answer,  to  wit,  a  motion 
to  quash  the  service  upon  him,  and  a  general  demurrer,  and  the  cause 
was  continued  to  perfect  service,  and  on  December  14  he  filed  his  first 
amended  answer,  setting  up  for  the  first  time  a  tender.  After  the  case 
was  called  for  trial,  defendant  brought  into  court  a  certified  check  for 
$22,341.90,  and  offered  it  as  a  tender,  and  it  was  agreed  that  it  should 
be  considered  as  a  tender  into  court  of  the  amount  for  which  it  was- 
drawn;  that  it  was  never  filed  with  the  clerk,  nor  endorsed  to  the  clerk, 
but  remained  with  defendant  or  his  counsel;  that  during  the  trial,  it 
not  having  been  delivered  into  the  custody  of  the  clerk  or  court,  coun- 
sel for  plaintiff  insisted  that  it  should  be  done,  and  later  insisted  again 
that  it  be  so  delivered,  but  this  was  never  done.  Plaintiff  at  no  time 
offered  or  agreed  to  accept  a  tender  and  receive  payment  of  the  amount 
of  the  check,  but  insisted  on  his  right  to  recover  attorney's  fees.. 

The  answer  admitted  the  nonpayment  of  the  notes  except  the  two 
$600  notes  which  fell  due  first,  and  alleged  that  plaintiff,  and  no  one 
for  him  at  any  time,  otherwise  than  by  the  institution  of  this  suit,  ever 
declared  the  four  $5,000  notes,  or  any  of  them  in  plaintiff's  petition,  to 
be  due  and  payable,  nor  notified  the  defendant  that  the  same,  or  any  of 
them,  were  declared  to  be  due,  and  that  plaintiff  has  not,  otherwise  than 
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by  this  suit,  presented  said  four  notes,  or  any  of  them,  for  payment,  and 
demanded  payment  thereof.  That  defendant  is  now,  and  since  the  in- 
stitution of  this  suit  has  been,  willing  and  ready  to  pay  the  $600  note 
sued  on  by  plaintiff,  principal,  interest  and  attorney's  fees,  and  to  pay 
the  principal  and  interest  of  said  four  $5,000  notes,  has  repeatedly  ten- 
dered to  plaintiff  payment  thereof,  and  has,  at  all  times  since  the  filing 
of  this  suit,  offered  so  to  pay,  and  he  now  offers  to  do  so,  and  brings 
into  court  and  offers  to  pay  the  amount  necessary  so  to  pay,  but  plain- 
tiff has  at  all  times,  and  now,  demanded  payment  of  the  attome/s  fee 
of  ten  percent  mentioned  in  said  $5,000  notes,  and  refused,  and  still  re- 
fuses to  accept  payment  as  aforesaid.  Wherefore  defendant  says 
plaintiff  is  not  entitled  to  recover  the  attorney's  fee  mentioned  in  said 
four  $5,000  notes. 

The  court,  upon  the  facts  stated  in  the  conclusions,  rendered  judg- 
ment against  defendant  for  the  notes,  including  the  attome/s  fee,  and 
for  foreclosure. 

The  record  shows  a  marginal  entry  upon  said  judgment,  which  evi- 
dences a  new  arrangement  with  regard  to  the  settlement  of  all  the  judg- 
ment except  that  for  attorney's  fees  on  the  four  $5,000  notes,  which  was 
allowed  to  remain  in  full  force  and  effect,  subject  to  an  appeal  or  writ 
of  error  which  the  said  Dieter  might  sue  out. 

The  fourth  assignment  of  error  is  that  the  judgment  is  erroneous, 
in  that  the  notes  were  endorsed  to  T.  M.  Bower,  the  plaintiff,  T.  M. 
Bowers,  was  not  the  legal  holder  of  any  of  the  notes. 

The  language  of  the  court's  conclusions  of  fact  relative  to  the  matter 
is  as  follows:  ."That  the  said  Miller  for  a  valuable  consideration,  be- 
fore the  maturity  of  any  of  the  notes,  and  before  the  institution  of  this 
suit,  endorsed  and  assigned  to  W.  P.  Book  all  of  said  notes,  and  the  said 
W.  P.  Book  in  turn  endorsed  and  delivered  said  notes  to  the  plaintiff 
herein,  T.  M.  Bowers,  with  the  endorsement  on  said  notes,  which  said 
endorsement  as  written  thereon  was,  Tay  to  the  order  of  T.  M.  Bower,' 
and  that  plaintiff  is  now  the  legal  owner  and  holder  of  all  of  said  notes 
except  the  first  two  interest  notes  which  were  paid." 

The  evidence  which  led  the  court  to  this  conclusion  is  unknown,  as 
there  is  no  statement  of  facts.  We  are  bound  to  presume,  in  the  state 
of  the  record,  that  the  conclusion  that  plaintiff  became  the  owner  and 
holder  of  the  notes  was  warranted. 

The  fifth  assignment  is  without  merit.  No  question  of  days  of  grace 
was  involved  in  the  circumstances  of  this  case. 

These  questions  being  out  of  the  way,  we  come  to  the  chief  one,  which 
is,  whether  or  not  it  was  essential  to  the  accrual  of  the  ten  percent  at- 
torney's fees  (on  the  four  principal  notes)  that  plaintiff  should,  before 
the  institution  of  his  suit,  have  in  some  way  declared  them  to  be  due, 
either  to  the  maimer  of  the  notes  or  to  the  bank  at  which  they  were  pay- 
able. 

It  is  clear  that  the  stipulation  for  attorney's  fees  took  effect  if  plain- 
tiff had  the  right,  under  the  contract,  to  institute  the  suit  to  recover 
upon  the  notes. 

The  effect  of  the  default  in  the  payment  of  the  interest  note  in  ques- 
tion for  more  than  sixty  days  gave  plaintiff  (in  the  terms  of  the  con- 
tract) the  right  to  declare  all  the  notes  due  and  payable,  and  to  proceed 
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by  suit  to  enforce  their  payment,  and  to  foreclose  the  lien.  This  was 
the  equivalent,  so  far  as  the  maturity  of  the  notes  is  concerned,  of  mak- 
ing the  notes  due  and  payable  at  plaintiff's  option,  or  giving  him  the  op- 
tion to  declare  them  due,  and  to  bring  suit.  In  cases  where  the  contract 
was  worded  substantially  as  just  stated,  the  question  has  frequently  been 
raised  whether  or  not  the  notes  matured,  and  suit  was  authorized  upon 
them,  unless  the  option  was  previously  exercised  and  notice  thereof  given 
the  debtor,  and  the  clear  weight  of  authority  is  that  this  is  not  required. 
(Buchanan  v.  Insurance  Co.,  96  Ind.,  510;  Sweeney  v.  Kaufman,  48 
N.  E.  Eep.,  144;  Smith  v.  Billings,  49  N.  E.  Eep.,  212;  Brown  v.  Mc- 
Kay, 37  N.  E.  Bep.,  1037;  Hawes  v.  Insuranpe  Co.,  67  N.  W.  Rep.,  329; 
Swearingen  v.  Lahner,  61  N.  W.  Rep.,  431;  Hewett  v.  Doan,  25  Pac 
Rep.,  753;  Insurance  Co.  v.  Butler,  85  N.  W.  Rep.,  437;  Fowler  v. 
Woodward,  4  N.  W.  Rep.,  231 ;  Young  v.  McDean,  63  N.  Car.,  676.) 
It  has  been  so  held  in  this  state.  (Chase  v.  National  Bank,  1  Texas  Civ. 
App.,  595.) 

The  contract  is  to  be  enforced  as  the  parties  have  made  it  It  had 
not  provided  any  particular  form  or  manner  for  declaring  the  notes 
due,  but  gave  the  owner  and  holder  of  the  notes  in  general  terms  the 
right  to  declare  them  due,  which  he  could  do  in  any  manner  he  saw  fit 
The  filing  of  the  suit  was  a  declaration  of  that  purpose.  There  was 
nothing  in  the  contract  which  required  the  declaration  to  precede  the 
suit,  and,  in  our  opinion,  the  two  acts  could  be  concurrent 

There  is  an  assignment  of  error  that  the  court  erred  in  excluding 
testimony  to  the  effect  that  plaintiff,  otherwise  than  by  the  institution 
of  this  suit,  had  never  declared  any  of  the  principal  notes  due — ^that 
defendant  resided  and  had  an  office  in  El  Paso,  and  was  able,  ready  and 
willing  to  pay  off  any  demand  of  plaintiff  except  the  attomey^s  fees  on 
said  principal  notes,  and  other  testimony  for  the  purpose  of  showing 
that,  as  soon  as  defendant  received  knowledge  of  the  filing  of  the  suit, 
he  placed  the  money  in  the  State  National  Bank  of  El  Paso,  Texas, 
where  the  notes  were  payable,  to  pay  the  entire  demand,  except  the  said 
attorneys'  fees,  and  also  tendered  said  payment  to  the^  attorney  of  plain- 
tiff. In  view  of  the  conclusion  we  have  reached,  the  court  did  not  err  in 
excluding  the  above  testimony. 

Affirmed. 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v.  C.  H. 

RiNES  &  Co. 

Decided  January  14,  1905. 

1. — ^Railroads — ^Refusal  to  Deliver  Freight — ^Penalty. 

Where  a  railroad  company  converted  a  carload  of  onions  by  an  unautborized 
sale  to  pay  freight  charges,  and  so  was  unable  to  deliver  it  to  the  consignee's 
order,  it  was  not  liable  to  the  penalty  of  five  percent  of  the  value  thereof  per 
month,  as  prescribed  in  article  4496,  Revised  Statutes,  for  refusal  to  deliver 
freight,  and  negligent  detention  thereof  beyond  a  reasonable  time,  since  the  legal 
result  of  an  inability  to  deliver  at  all,  and  of  a  negligent  detention  of  property 
transported,  is  plainly  distinguishable. 
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8. — Same— Xeatures  of  Damages — ^Freight  Charges  Deducted. 

For  the  unlawful  conversion  of  the  car  of  onions  plaintiffs  were  entitled 
to  recover  the  value  of  the  onions  at  the  place  of  destination,  less  the  unpaid 
freight  charges,  constituting  a  lien  thereon,  and  a  verdict  to  that  effect  was 
equivalent  to  a  finding  against  plaintiffs  for  damages  because  of  negligence  in 
transportation. 

Appeal  from  the  County  Court  of  Tarrant.  Tried  below  before  Hon. 
E.  P.  Milam. 

T.  8.  Miller,  Stanley,  Spoonts  &  Thompson  and  Marshall  SpoonU, 
for  appellant. — 1.  Where  the  allegations  of  plaintiflEs  petition  as  to  the 
alleged  tort  or  breach  of  contract  is  predicated  upon  conversion  of  a  ship- 
ment, the  measure  of  damages  is  the  value  of  the  shipment  at  the  time 
it  was  converted,  less  the  freight  charges  for  the  transportation  of  said 
shipment,  together  with  the  legal  interest  thereon  from  the  date  of 
the  conversion,  and  the  statute  of  five  percent  per  month  penalty  for 
failure  to  deliver  freight  at  the  regular  or  appointed  time  has  no  appli- 
cation. Eev.  Stats.,  arts.  321,  4494,  4496;  General  Laws,  4th  Leg.,  2d 
Sess.,  pp.  56,  57;  St.  Louis  S.  W.  Ry.  Co.  v.  Kay  &  Co.,  85  .Texas,  558; 
Houston,  E.  &  W.  T.  By.  Co.  v.  Campbell,  45  S.  W.  Rep.,  2. 

2.  When  a  carrier  has  carried  a  shipment  of  goods  and  is  ready  to 
deliver  same,  it  is  entitled  to  its  full  freight,  regardless  of  whether  or 
not  they  are  damaged.  Hutchinson  on  Car.,  arts.  443,  et  seq. ;  Texas 
&  Pac.  Ry.  Co.  v.  Klepper,  69  S.  W.  Rep.,  426;  Gulf,  W.  T.  &  Pac.  Ry, 
Co.  V.  Browne,  66  S.  W.  Rep.,  342 ;  Ry.  Co.  v.  North  Texas  Grain  Co., 
74  S.  W.  Rep.,  567. 

Robert  0.  Johnson,  for  appellee. 

CONNER,  Chief  Justice. — Appellees,  on  January  19, 1903,  shipped 
a  carload  of  onions  from  Mora,  Minnesota,  over  the  Great  Northern 
Railway,  to  St.  Paul,  Minnesota,  at  which  point  the  destination  of  the 
car  was  changed  to  Fort  Worth,  Texas,  to  which  latter  point  it  was 
transported  from  St.  Paul  over  connecting  lines  of  railway  to  appellant's 
line  at  Ray,  Texas,  and  thence  to  Fort  Worth.  At  St.  Paul  the  car  was 
billed  to  Fort  Worth,  and  consigned  to  appellees,  "own  order,  notify 
Montgomery  Grocery  Company^**  with  privilege  of  inspection.  The  car 
arrived  at  Fort  Worth  on  January  28,  1903,  and  Montgomery  &  Co. 
were  at  once  notified  thereof.  The  onions  were  found  to  be  in  a  frozen 
and  badly  damaged  condition,  and  Montgomery  &  Co.  refused  to  re- 
ceive them  at  the  market  price,  but  offered  appellees*  agent  or  broker  in 
Fort  Worth  $260  for  them,  which  was  sixty  percent  of  the  value  of 
the  onions  in  Fort  Worth  had  they  been  undamaged.  Upon  the  refusal 
of  Montgomery  &  Co.  to  receive  the  car,  appellant  addressed  a  notice 
thereof  to  appellees  at  St.  Paul,  not  being  informed  of  their  residence 
at  another  place,  or  of  the  fact  that  they  had  an  agent  in  Fort  Worth, 
and,  not  having  heard  from  them,  on  February  5,  1903,  shipped  the  car 
to  Dallas,  Texas,  for  disposition,  no  favorable  market  therefor  having 
been  found  .in  Fort  Worth.  In  the  meantime,  however,  appellees'  agent 
at  Fort  Worth  notified  them  of  Montgomery  &  Co.'s  offer,  and  on  Febru- 
ary 5,  1903,  after  the  said  shipment  to  Dallas,  but  before  the  actual 
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sale  of  the  onions  there,  demanded  said  car  of  appellant's  agent  at  Fort 
Worth,  at  the  time  offering,  as  we  infer,  to  pay  the  freight  due  thereon, 
amounting  to  $194.50.  Appellant  failed  and  refused  to  deliver  the  car 
of  onions  as  so  demanded,  and  this  suit  was  instituted  on  July  18,  1903, 
to  recover  $240  as  damages  for  the  depreciated  value  of  the  onions  be- 
cause of  alleged  negligence  in  transportation,  and  $260  as  the  value  of 
the  same  at  the  time  of  their  conversion,  and  the  further  sum  of  five 
percent  per  month  upon  their  value  ($500)  at  the  time  of  shipment,  be- 
cause of  unlawful  detention  of  said  onions  beyond  the  time  at  which 
they  should  have  been  delivered  to  appellees. 

The  court  submitted  the  issue  of  alleged  negligence  in  transportation, 
and  also  the  issue  of  the  alleged  conversion  and  unlawful  detention,  and 
instructed  the  jury,  in  event  they  found  for  appellees  on  the  latter  issue, 
to  find  for  appellees  the  value  of  the  onions  in  the  condition  they  were 
in  at  the  date  of  conversion,  and  the  further  sum  of  "five  percent  per 
month  on  the  value  of  said  onions  in  Fort  Worth  to  this  date.''  The 
trial,  which  was  had  on  February  18,  1904,  resulted  in  the  following 
verdict,  upon  which  judgment  in  the  sum  of  $422.50  was  rendered: 
"We,  the  jury,  find  for  the  plaintiff  $260,  with  five  percent  per  month 
penalty  from  February  1,  1903,  to  February  17,  1904.  G.  S.  Miller, 
Foreman." 

The  principal  question,  in  substance,  raised  by  the  various  assign- 
ments of  error,  is,  whether  this  case  comes  within  the  purview  of  article 
4496  of  the  Revised  Statutes,  authorizing,  under  certain  circumstances, 
the  penalty  assessed  by  the  verdict  of  the  jury. 

We  quote  as  pertinent  the  following  articles  of  our  Revised  Statutes : 

"4494.  Every  such  corporation  shall  start  and  run  their  cars  for  the 
transportation  of  passengers  and  property  at  regular  times,  to  be  fixed 
by  public  notice,  and  shall  furnish  sufficient  accommodations  for  the 
transportation  of  all  such  passengers  and  property  as  shall,  within  a 
reasonable  time  previous  thereto,  offer  or  be  offered  for  transportation 
at  the  place  of  starting,  and  [at?]  the  junction  of  other  railroads,  and 
at  sidings  and  stopping  places  established  for  receiving  and  discharging 
way  passengers  and  freights,  and  shall  take,  transport  and  discharge 
such  passengers  and  property  at,  from  and  to  such  places  on  the  due  pay- 
ment of  the  tolls,  freight  or  fare  legally  authorized  therefor.^' 

"4496.  In  case  of  the  refusal  by  such  corporation  or  their  agents 
so  to  take  and  transport  any  passenger  or  property,  or  to  deliver  the 
same,  or  either  of  them,  at  the  regular  [ly]  appointed  time,  such  corpo- 
ration shall  pay  to  the  party  aggrieved  all  damages  which  shall  be  sus- 
tained thereby,  with  costs  of  suit,  and  in  case  of  the  transportation  of 
property  shall  in  addition  pay  to  such  party  special  damages  at  the  rate 
of  five  percent  per  month  upon  the  value  of  the  same  at  the  time  of  ship- 
ment, for  the  negligent  detention  thereof  beyond  the  time  reasonably 
necessary  for  its  transportation ;  provided,  that  in  all  suits  against  such 
corporation  under  this  law  the  burden  of  proof  shall  be  on  such  corpora- 
tions to  show  that  the  delay  was  not  negligent 

Without  stopping  to  inquire  whether  the  penalty  denounced  in  the 
statute  can,  under  any  circumstances,  be  imposed  in  a  case  of  interstate 
shipment,  and  giving  article  4496  that  strict  construction  to  which  it 
should  be  subjected,  as  indicated  by  many  authorities,  including  our 
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Supreme  Court  in  the  case  of  Bailway  Company  v.  Campbell  (46  S.  W. 
Bep.,  2),  we  have  concluded  that  the  penally  therein  has  no  application 
in  cases  like  this.  This  case  is  not  one  of  negligent  detention  as  we 
construe  the  facts,  but  one  of  conversion.  The  onions  were,  in  legal 
effect,  converted  by  appellant,  certainly,  by  a  sale  thereof  not  in  accord- 
ance with  articles  328  and  329  of  the  Bevised  Statutes  (Bailway  Co.  v. 
Klepper,  29  Texas  Civ.  App.,  590,  69  S.  W.  Bep.,  426;  Gulf,  C.  &  S.  F. 
By.  Co.  V.  North  Texas  Grain  Co.,  32  Texas  Civ.  App.,  93,  74  S.  W. 
Bep.,  667),  if  not  by  the  unauthorized  removal  from  Fort  Worth  to 
Dallas.  Ordinarily  the  measure  of  damages  for  an  unlawful  conversion 
of  property  is  its  value  at  the  time  of  conversion,  with  interest  at  the 
legal  rate  and  costs  of  suit,  and  the  imposition  of  greater  damage  in  the 
way  of  a  penalty  is  not  permissible  unless  clearly  authorized  by  the 
statute.  The  article  of  the  statute  under  consideration  provides  for 
both  an  absolute  refusal  to  deliver  property  transported,  and  for  a  negli- 
gent detention  thereof.  Omitting  terms  not  necessary  to  here  insert, 
it  reads:  "In  case  of  the  refusal  ...  to  deliver  the  same,  .  .  . 
such  corporation  shall  pay  to  the  party  aggrieved  all  damages  which 
shall  be  sustained  thereby,  with  costs  of  suit,  and  in  case  of  the 
transportation  of  property  shall,  in  addition,  pay  to  such  party  special 
damages  at  the  rate  of  five  percent  per  month  upon  the  value  of  the  same 
at  the  time  of  shipment,  for  the  negligent  detention  thereof  beyond  the 
time  reasonably  necessary  for  its  transportation.'^  The  legal  result  of 
an  inability  to  deliver  at  all,  and  of  a  negligent  detention  of  property 
transported  thus,  seems  to  us  plainly  distinguishable.  The  imposition 
of  the  penalty*  in  cases  of  negligent  detention  manifests  the  legislative 
intent  to  exclude  the  right  to  the  penalty  in  case  where  there  is  a  total 
failure  through  inability  to  deliver  property  received  for  transportation 
by  a  carrier.  Any  other  construction  of  the  statute  under  consideration 
would,  as  we  conclude,  lead  to  unreasonable  results,  which,  in  the  ab- 
sence of  clear  purpose  to  that  effect,  should  not  be  held  to  have  been 
within  legislative  contemplation.  While  doubtless  wrongful,  in  a  legal 
sense,  to  fail  or  refuse  to  retransport  the  onions  from  Dallas,  and  deliver 
them  to  appellees  at  Fort  Worth,  as  demanded,  yet  there  is  not  a  sugges- 
tion that  such  failure  was  wanton,  or  with  oppressive  intent,  and  in- 
stances may  easily  be  imagined  where,  under  somewhat  similar  circum- 
stances, property  in  possession  of  a  carrier  is  negligently  lost  or  de- 
stroyed, and  hence  to  deliver  which  there  must  be  a  refusal  in  one  sense 
of  the  term,  but  in  such  cases  it  could  hardly  have  been  intended  by  the 
enactment  in  question  to  confer  upon  the  consignee  the  right  to  recover 
the  penalty  for  such  period  of  time  as  the  law  of  limitation  and  the  dura- 
tion of  litigation  might  permit. 

We  conclude  that  the  judgment  in  appellees*  favor  for  the  penalty 
mentioned  was  unauthorized,  and  to  that  extent,  and  upon  that  issue, 
the  judgment  is  reversed  and  here  rendered  for  appellant. 

The  remaining  question  presented  by  the  assignments  is,  whether  the 
unpaid  freight  should  have  been  deducted  from  the  amount  of  appellees' 
recovery,  as  appellant  sought  to  have  done,  and  we  have  concluded  that 
it  should.  Under  the  issues  tendered  and  submitted  by  the  charge,  the 
verdict  and  judgment  is  in  effect  a  finding  and  judgment  against  ap- 
pellees, so  far  as  this  appellant  is  concerned,  for  damages  because  of 
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negligence  in  transportation.  (Jeter  v.  Gouhenour,  this  day  decided 
by  us.)  Assuming,  then,  that  appellant  was  without  fault  in  carrying, 
and  it  being  undisputed  that  the  freight  charges  on  the  car  of  onions 
was  $194.50,  for  which  a  lien  upon  the  onions  existed,  and  without  the 
payment  of  which  appellees  were  not  entitled  to  delivery  (Railway  v. 
Klepper,  supra;  Railway  v.  Browne,  66  S.  W.  Rep.,  341;  Railway  v. 
Norfh  Texas  Grain  Co.,  supra),  it  seems  to  plainly  foUow  that  the  value 
of  the  onions  at  the  time  appellees  made  demand  therefor,  less  the  law- 
ful freight  charges,  would  constitute  the  measure  of  appellees'  damage 
because  of  the  failure  to  deliver.  This  diflference,  which  amounts  to 
$65.50,  is  all  tliat  appellees  thereby  really  lost  by  reason  of  appellant's 
acts,  and  when  this  sum  is  allowed,  with  interest  and  costs  of  suit,  ap- 
pellant has  in  a  legal  sense  made  full  compensation,  and  compensation 
is  the  basis  of  the  rule  for  the  measure  of  damages  applicable  herein. 
The  judgment  in  appellees'  favor  for  $260,  as  the  value  of  the  prop- 
erty converted,  will  accordingly  be  reformed,  and  here  rendered  for  ap- 
pellees for  the  sum  of  $65.50,  with  interest  thereon  at  the  legal  rate 
from  the  5th  day  of  February,  1903,  together  with  all  costs  incurred  be- 
low^ the  costs  of  appeal  and  of  this  court  being  taxed  against  appellees. 

Reformed  and  Rendered. 


Texas  &  Paoipio  Railway  Company  v.  Ray  Bros.  &  Hughes. 

Decided  January  14,  1905. 

1. — Carrien  of  Freight — Ordering  Car»— Authority  of  Station  Agent. 

It  will  not  be  presumed  that  a  railroad  station  agent  has  authority  to  con- 
tract with  a  shipper  to  furnish  cars  for  a  shipment  to  be  made  from  another  and 
different  station. 

2. — Same — ^Pleading  and  Charge. 

Allegations  that  plaintiffs  contracted  with  defendants'  agent  at  C.  for  certain 
cars  to  be  furnished  at  S.,  for  a  shipment  of  cattle,  did  not  warrant  a  charge  au- 
thorizing a  recovery  if  said  agent,  acting  as  the  agent  of  plaintiffs,  forwarded 
their  order  to  the  station  agent  at  S.  calling  for  cars  to  be  furnished  there,  and 
the  cars  were  not  so  furnished. 

Appeal  from  the  District  Court  of  Fisher.  Tried  below  before  Hon. 
H.  R.  Jones. 

Beall  &  Beall,  for  appellant. — Agents  of  railway  companies  in  this 
state^  unless  specially  authorized  by  the  company^  can  not  legally  make 
contracts  to  furnish  cars  for  live  stock  shipments  at  stations  other  than 
the  one  of  which  he  is  in  charge,  and  to  undertake  to  make  such  a  con- 
tract would  not  be  binding  on  the  company.  McCarty  v.  Railway  Co., 
79  Texas,  33;  Railway  Co.  v.  Hodges,  10  Texas  Civ.  App.,  643;  Railway 
Co.  V.  Dinwiddie,  21  Texas  Civ.  App.,  344. 

CONNER,  Chief  Justice. — ^This  suit  was  for  damages  because  of  an 
alleged  failure  of  appellant  to  comply  with  a  contract  made  with  one  W. 
A.  Crowder,  an  agent  of  appellant  at  Colorado,  Texas,  to  furnish,  within 
a  reasonable  time,  from  November  4,  1902,  cars  in  which  to  ship  two 
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hundred  and  eighty-two  cattle  from  Sweetwater,  Texas,  to  East  St. 
Louis,  Illinois.  It  was  alleged  that,  at  the  expiration  of  a  reasonable 
time  after  November  4,  1902,  to  wit,  on  November  20,  1902,  appellees 
tendered  said  cattle  at  Sweetwater  for  shipment,  but  that  appellant 
failed  and  refused  to  furnish  cars  as  contracted  for,  and  refused  to  re- 
ceive the  cattle  until  November  26,  1902,  which  necessitated  pasturing 
them  in  pastures  with  insufficient  grass  and  water  at  an  expense  stated, 
and  resulted  in  diminishing  the  weight  and  otherwise  depreciating  the 
market  value  of  the  same  in  the  total  sum  of  $1,268.76,  for  which  ap- 
pellees prayed  for  judgment.  Appellant  pleaded  a  general  denial,  and, 
among  other  things,  specially,  in  substance,  that  no  definite  order  or  ar- 
rangement for  cars  had  been  made  by  appellees,  and  that  cars  had  been 
furnished  within  reasonable  time  and  at  the  earliest  possible  moment 
after  November  20,  when  first  called  upon  therefor.  The  trial  resulted 
in  a  verdict  and  judgment  for  appellees  in  the  sum  of  $600,  from  which 
his  appeal  has  been  prosecuted. 

There  was  evidence  that  John  Lovelady,  for  appellees,  on  or  about 
November  4,  1902,  at  Colorado,  Mitchell  County,  made  to  J.  W.  Crow- 
der,  appellant's  station  agent,  application  for  cars  in  which  to  make  the 
shipment  in  question  from  Sweetwater,  in  Nolan  County.  No  direct  evi- 
dence, however,  of  authority  in  fcrowder  to  make  contract  to  do  so  was 
oflfered,  and  it  has  been  held  that  no  such  apparent  authority  exists. 
(Bail  way  Co.  v.  Hodges,  10  Texas  Civ.  App.,  543;  Bail  way  Co.  v.  Din- 
widdle, 21  Texas  Civ.  App.,  344.)  The  court,  however,  in  his  general 
charge,  submitted  the  issue  of  contract  vel  non  as  alleged.  In  this  con- 
dition of  the  case  appellees  requested,  and  the  court  gave,  a  special 
charge,  from  which  we  quote  as  follows :  "Gentlemen  of  the  jury :  The 
local  agent  of  defendant,  W.  A.  Crowder,  at  Colorado,  Texas,  did  not 
have  authority  to  contract  for  and  bind  defendant  to  furnish  cars  to 
plaintiflfs  at  Sweetwater,  Texas,  at  another  and  different  station,  but  did 
have  the  right  to  place  an  order  with  the  local  agent  of  defendant  at 
Sweetwater,  Texas,  for  cars  for  plaintiffs  at  said  place,  to  be  furnished 
at  said  Sweetwater,  Texas,  at  a  certain  time,  and  it  the  iaid  W.  A. 
Crowder  did  place  such  an  order  for  plaintiflfs,  then  he  was  acting  as 
agent-  of  plaintiffs  in  so  doing,  and  in  that  event  defendant  would  in 
law  be  bound  thereby .'' 

In  this  connection  it  should  be  stated  that  Crowder,  the  agent  at 
Colorado,  testified  that  Lovelady  made  no  request  of  him  for  cars,  but 
that  his  books  showed  it  was  done  to  his  clerk,  Browley,  as  appeared  from 
the  following  entry:  "Colorado,  11-15-^02,  Agt.  Sweetwater.  Lovelady 
orders  for  Bay  Bros.  &  Hughes  fourteen  stable  cars  for  St.  IjOuIs,  via 
M.,  K.  &  T.,  to  load  November  21.  Please  place  order.  Notify  Love- 
lady here  as  soon  as  cars  are  in  sight  W.  B.  C.*'  This  order  was  fol- 
lowed by  the  following  entry  on  the  book :  "Message  sent  to  Agt.,  Sweet- 
water, for  him  to  place  order.  Browley.*'  Crowder  testified  that  he 
presumed  from  this  that  the  message  had  been  sent,  but  denied  knowl- 
edge, and  no  other  evidence  of  transmission  to  or  receipt  of  any  such 
message  by  the  agent  at  Sweetwater,  Texas,  was  oflfered. 

From  this  statement  it  seems  apparent  that  the  general  charge,  to- 
gether with  the  special  charge  quoted,  was  at  least  confusing  in  ten- 
dency, in  addition  to  which  the  special  charge  was  not  only  on  the 
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weight*  of  the  evidence,  but  presented  an  issue  and  ground  of  recovery 
nowhere  presented  in  the  pleadings.  From  which  it  follows,  we  think, 
that  the  judgment  must  be  reversed. 

In  view  of  another  trial,  we  will  briefly  notice  several  other  questions 
presented  by  the  assignments. 

The  error,  or  apparent  error,  of  the  court  in  excluding  the  shipping 
contracts  containing  limitation  of  appellant's  liability,  as  specially 
pleaded,  seems  to  have  been  rendered  harmless  by  the  court's  instruction 
to  the  jury  to  exclude  all  damages  caused  by  negligence  on  the  part  of 
the  other  carriers.  If  the  issue  of  contract  be  again  presented,  the 
court's  charge  on  the  burden  of  proof  should  be  so  framed  as  to  exclude 
the  idea  that  the  burden  is  upon  the  appellant  to  disprove  it.  In  such 
event  also  no  legal  reason  occurs  to  us  why  evidence,  as  appellant  un- 
availingly  offered,  tending  to  show  want  of  authority  in  Crowder  to  con- 
tract for  the  delivery  of  the  cars  at  stations  with  station  agents,  in  coun- 
ties other  than  Mitchell,  should  not  be  received.  , 

For  the  error  in  charges  discussed,  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  Remanded. 


Texas  &  Pacific  Railway  Company  v.  John  B.  Slaughter. 

Decided  January  14,  1905. 

1. — Cattle  Shipment — Connecting  Lines — Liability  Properly  Bestrloted. 

In  an  action  for  damages  to  cattle  on  a  through  shipment,  brought  against 
one  line  only,  plaintiff  having  made  a  settlement  with  the  other  connecting  lines, 
certain  charges,  set  out  in  the  opinion,  held  to  properly  restrict  plaintiff's  right 
of  recovery  of  damages  occurring  on  defendant's  line  and  resulting  from  its  neg- 
ligence. 

2. — Same— Evidenoe— Xarket  Sales. 

It  was  competent  for  a  witness  to  testify  that  the  cattle  market  in  Kansas 
City  was  better  early  on  a  stated  Monday  morning  than  at  any  other  time  in  the 
day,  by  showing  that  the  market  was  generally  better  early  in  the  morning  than 
later  in  the  day,  the  witness  being  familiar  with  the  fact  about  which  he  thus 
testified. 

8. — Same — ^Delay  of  Several  Lines  Conenrring. 

Where  defendant's  delay,  concurring  with  that  of  the  other  connecting  lines, 
caused  the  cattle  to  be  late  in  arriving  at  market,  it  can  not  be  heard  to  say  that 
the  other  carriers  alone  are  liable;  nor  will  the  fact  that  the  other  lines  could, 
by  the  use  of  ordinary  care  and  diligence  on  their  part  after  the  cattle  were  actu- 
ally received  by  them,  have  gotten  them  to  market  at  the  intended  time,  relieve 
the  defendant  of  liability  for  its  delay. 

4. — ^Evidence — ^Pleading  Introduced — ^Limiting. 

Where  defendant  introduced  in  evidence  plaintiff's  original  petition  for  the 
purpose  of  showing  that  the  amended  petition,  on  which  the  trial  was  being  had, 
set  up  a  new  cause  of  action,  when,  in  fact,  there  was  no  issue  as  to  new  cause  of 
action  in  the  case,  and  the  court  instructed  the  jury  that  they  could  not  consider 
such  petition  for  the  purpose  of  sho^ving  that  plaintiff  had  set  up  a  new  cause  of 
action,  but  might  consider  it  for  any  other  purpose  if  they  saw  proper  to  do  so, 
there  was  no  error  of  which  plaintiff  could  complain. 
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Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before  Hon. 
James  L.  Sheppard. 

r.  J.  Freeman  and  J.  M.  Wagstaff,  for  appellant 

Cowan  dk  Burney,  for  appellee. 

SPEER,  Associate  Justice. — This  snit  was  originally  filed  by  the 
appellee  against  the  present  appellant  and  its  connecting  carriers  to  re- 
cover damages  to  a  shipment  of  four  hundred  and  fifty  head  of  cattle 
from  Big  Springs,  Texas,  to  Kansas  City,  Missouri.  There  was  an  al- 
legation of  rough  handling  and  delay  as  to  all  of  the  defendants. 
Afterward,  a  settlement  seems  to  have  been  made  with  the  connecting 
lines,  and  appellee  amended  his  petition  by  omitting  them  from  his 
suit,  and  proceeded  to  trial  against  the  appellant  alone.  There  was  a 
judgment  in  his  favor  for  the  sum  of  $730.06,  from  which  this  appeal 
is  prosecuted. 

The  first  complaint  is  to  the  following  paragraph  of  the  charge: 
"If  you  find  for  the  plaintiff  you  will  assess  his  damages  at  the  differ- 
ence, if  any,  in  the  market  value  of  said  cattle  at  Kansas  City,  Mis- 
souri, at  the  time  and  in  the  condition  they  arrived  there,  and  their  mar- 
ket value  at  the  time  and  in  the  condition  they  should  have  arrived  there, 
had  they  been  transported  by  defendant  from  Big  Springs  to  Fort 
Worth,  Texas,  without  unreasonable  delay.''  The  point  made  is  that 
the  charge  authorized  the  jury  to  find  against  the  appellant  any  damages 
that  occurred  to  the  stock  after  they  left  Fort  Worth,  Texas — the  end 
of  its  line.  But  when  read  in  connection  with  the  paragraphs  immedi- 
ately preceding  and  following  it,  it  is  clear  that  the  jury  could  not  have 
been  misled  in  this  particular.  Paragraph  six  is:  "If,  therefore,  you 
believe  from  the  evidence  before  you  that  the  defendant  did  not  carry 
and  transport  plaintiff's  cattle  from  Big  Springs,  Texas,  to  Fort  Worth, 
Texas,  after  delivered  to  it  at  Big  Springs,  with  reasonable  diligence 
and  despatch,  and  was  guilty  of  unreasonable  and  unnecessary  delays 
at  various  points  along  its  line,  in  the  transportation  of  said  cattle,  as 
alleged  in  plaintiff's  first  amended  original  petition;  and  if  you  further 
believe  from  the  evidence  that  such  lack  of  reasonable  diligence  and 
despatch  (if  any)  and  such  unreasonable  delays-  (if  any)  were  the  result 
of  want  of  such  care  on  the  part  of  the  defendant  as  an  ordinarily  pru- 
dent person  would  have  exercised  in  the  management  of  his  own  affairs 
under  like  circumstances  and  conditions;  and  if  you  further  believe 
from  the  evidence  that  such  cattle  were  thereby  injured  and  depreciated 
in  value,  and  by  such  delay  (if  any)  failed  to  arrive  in  Fort  Worth, 
Texas,  in  time  to  be  transported  by  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company  and  its  connections  to  Kansas  City,  Missouri,  so  as 
to  arrive  there  in  time  for  the  market  on  Monday  (provided  you  find 
the  market  on  Monday  declined  by  Tuesday),  then  you  will  find  in  favor 
of  plaintiff,  and  assess  his  damages  as  herein  directed."  And  the  eighth 
paragraph  is:  "If  you  find  for  the  plaintiff,  the  damages  you  will  as- 
sess in  his  favor  (if  any)  are  such  only  as  you  may  find  from  the  evi- 
dence was  the  natural  and  proximate  result  of  the  negligence  (if  any) 
Vol.  XXXVII.  Civil— 40. 
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of  the  defendant  in  failing  to  transport  said  cattle  from  Big  Springs, 
Texas,  to  Fort  Worth,  Texas,  within  a  reasonable  time>  and  in  allowing 
said  cattle  to  be  unreasonably  delayed  between  said  points  (if  you  find 
they  were  unreasonably  delayed).  In  no  event  will  you  allow  plaintiflf 
any  damages  which  may  have  accrued  to  him  (if  any)  by  the  negligence 
of  the  connecting  carriers,  the  Gulf,  Colorado  &  Santa  Pe  Bailway  Com- 
pany and  the  Atchison,  Topeka  &  Santa  Pe  Railway  Company,  in  fail- 
ing to  transport  said  cattle  from  Port  Worth,  Texas,  to  Kansas  City, 
Missouri,  their  destination,  as  the  last-named  carriers  have  been  dis- 
missed from  this  suit." 

It  is  difficult  to  conceive  how  the  jury  could  have  been  more  explicitly 
directed  to  find  against  this  appellant  only  such  damages  as  were  occa- 
sioned by  its  negligence. 

It  is  contended  by  appellant  that  the  court  erred  in  permitting  ap- 
pellee to  prove  by  the  witness  Sims  that  "the  market  in  Kansas  City, 
early  on  Monday  morning,  December  16,  1901,  was  better  than  the  mar- 
ket at  any  other  time  in  the  day,  by  showing  that  the  market  was  gen- 
erally better  early  in  the  morning  than  later  in  the  day."  It  is  not  con- 
tended that  the  witness  was  not  familiar  with  the  fact  about  which  he 
testified,  and  we  fail  to  see  why,  if  he  knew  such  to  be  the  fact,  he  could 
not  testify  that  the  buyers  were  more  plentiful,  and  the  market  gener- 
ally better,  during  the  early  morning  hours  than  at  other  parts  of  the 
day.  When  the  cattle  in  question  were  shipped  they  were  intended  for 
the  Monday  morning  market.  And  the  evidence  is  sufficient  to  author- 
ize the  jury  to  find  that  appellee^s  representative,  Sims,  was  justified  in 
holding  the  cattle  the  length  of  time  he  did  in  Fort  Worth  for  feed, 
water  and  rest,  in  view  of  the  long  delay  already  occasioned  by  the  ap- 
pellant. By  reason  of  this  Monday's  market  was  missed.  At  least,  the 
appellant's  delay  in  this  respect  concurred  with  the  delays  by  the  other 
carriers  in  causing  the  loss  of  this  market.  Under  these  circumstances 
the  appellant  can  not  be  heard  to  say  that  the  other  carriers  alone  are 
liable.  (Texas  &  Pac.  Ry.  Co.  v.  Smith,  3  Texas  Law  Jour.,  286,  79 
S.  W.  Rep.,  614.) 

The  court  correctly  refused  special  charge  number  1,  directing  the 
jury  to  exclude  from  their  computation  damages  resulting  from  delays 
in  transit  after  the  stock  were  delivered  to  the  Santa  Pe  Railroad,  be- 
cause the  question  was  sufficiently  covered  in  the  parts  of  the  charge  al- 
ready quoted  in  this  opinion. 

As  already  intimated,  it  can  make  no  difference,  so  far  as  the  liability 
of  this  appellant  is  concerned,  that  its  connecting  carriers  could,  by  the 
use  of  ordinary  care  and  diligence  on  their  part  after  the  cattle  were 
actually  received  by  them,  have  delivered  them  in  Kansas  City  in  time 
for  Monday's  market  The  second  special  charge  was  therefore  properly 
refused. 

Por  this  reason,  and  the  further  reason  that  appellee  was  reasonably 
justified  in  holding  his  cattle  in  the  pens  at  Port  Worth  for  the  time 
shown,  the  sixth  assignment  of  error,  complaining  that  the  verdict  is 
contrary  to  the  evidence,  in  that  the  cattle  would  have  reached  the  mar- 
ket on  Monday  morning  if  they  had  been  shipped  out  at  once  upon  ar- 
rival at  Port  Worth,  was  properly  overruled. 

This  disposes  of  all  assignments  except  the  second,  and  as  to  the  dis- 
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position  of  this  we  have  not  been  able  to  agree,  the  majority,  however,  is 
of  the  opinion  that  it  shows  no  error.  The  assignment  is  based  upon 
bill  of  exception  showing  that  the  appellant  offered  in  evidence  the 
original  petition  of  the  appellee  in  this  cause,  in  which  he  sought  to  re- 
cover damages  against  appellant,  and  also  the  other  roads  mentioned, 
showing  in  substance,  among  other  things,  that  it  was  then  alleged  that 
the  Santa  Fe  Railroad,  which  transported  the  cattle  from  Fort  Worth 
to  market,  damaged  them  in  the  sum  of  about  $2,000,  for  which  judg- 
ment was  sought.  The  original  petition  complained  of  delay  upon  the 
part  of  the  Santa  Fe  Railway  Companies,  while  in  the  amended  original 
petition,  upon  which  the  appellee  went  to  trial,  he  did  not  claim  any 
damages  or  charge  any  delays  against  these  companies,  but,  on  the  con- 
trary, asserted  that  they  "transported  his  cattle  at  a  very  reasonable  rate 
of  speed,  considering  the  fact  that  it  was  impossible,  at  the  time  the 
Texas  &  Pacific  Railway  Company  delivered  the  cattle,  to  the  connecting 
carrier  to  make  Monda/s  market.'^  Appellant  offered  in  evidence  this 
abandoned  pleading  "for  the  purpose  of  showing  that  plaintiff  had  set 
up  a  new  cause  of  action  in  his  first  amended  original  petition,  on  which 
he  had  gone  to  trial,  and  for  all  other  purposes.'*  TJie  appellee  there- 
upon objected  to  its  being  considered  by  the  jury  for  the  purpose  of 
showing  that  there  was  a  new  and  different  cause  of  action  set  up  in  the 
first  amended  original  petition,  but  stated  that  he  was  willing  for  the 
petition  to  be  read  to  the  jury  and  to  be  considered  by  the  jury  for  any 
purposes  other  than  that  the  first  amended  original  petition  contained  a 
new  and  different  cause  of  action  to  the  original  petition,  and  for  any 
admissions  therein  for  the  purpose  of  showing  any  contradictory  or  in- 
consistent statement  or  position.  The  court  sustained  the  objection  and 
permitted  the  petition  to  be  read  to  the  jury,  but,  at  the  request  of  ap- 
pellee, instructed  the  jury  "that  they  should  not  consider  the  same  for 
the  purpose  of  showing  that  the  plaintiff  had  set  up  a  new  and  different 
cause  of  action  in  his  first  amended  original  petition,  but  that  the  jury 
could  consider  it  for  any  other  purpose  if  4hey  saw  proper  to  do  so.'* 
^  Since  there  was  no  question  of  abatement  or  limitation  whatever  in  the 
case,  it  seems  needless  to  say  that,  whether  or  not  the  appellee  was  setting 
up  a  new  cause  of  action,  was  not  an  issue  before  the  jury.  If  the  testimony 
had  not  been  offered  "for  other  purposes  than  to  show  a  new  cause  of  ac- 
tion," it  can  not  be  doubted  but  that  the  court  should  have  excluded  the 
same  upon  proper  objection,  because  not  relevant  to  any  isstie  in  the  case. 
It  can  not  successfully  be  contended  that  appellee  was  asserting  a  new 
cause  of  action.  The  testimony,  insofar  as  it  tended  to  prove  this  issue, 
then,  was  clearly  not  admissible,  although  it  was  admissible  for  the  pur- 
pose of  contradicting  appellee  in  his  claims  asserted  at  the  trial.  It 
seems  to  be  well  settled  by  the  authorities  that,  where  testimony  ad- 
mitted upon  the  trial  relates  only  to  a  single  issue  or  party,  the  court, 
upon  proper  request,  should  properly  instruct  the  jury  to  consider  the 
testimony  in  its  proper  connection.  (Bekkeland  v.  Lyon,  96  Texas,  255, 
72  S.  W.  Rep.,  56;  Halsell  v.  Decatur  Cotton  Seed  Oil  Co.,  36  S.  W. 
Rep.,  848,  and  authorities  there  cited.)  So.  in  this  case,  it  would  un- 
doubtedly have  been  the  right  of  appellee  to  have  had  the  court  to  submit 
such  an  instruction,  qualifying  and  limiting  the  testimony  to  its  proper 
scope — ^that  is,  to  impeaching  purposes.    We  fail  to  see  how  the  action  of 
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the  court,  in  limiting  the  testimony  at  the  time  of  its  admission,  could 
be  more  harmful  to  appellant  than  the  other  course,  had  it  been  pur- 
sued. In  Houston  &  Texas  Central  Railway  Company  v.  Poole  (63 
Texas,  p.  246),  it  is  said:  "The  general  rule  is  that,  where  evidence  is 
admissible  for  any  purpose,  it  is  incumbent  upon  those  against  whom  it 
should  not  operate  to  limit  its  eflfect  by  asking  appropriate  instructions 
of  the  court.  Here  the  company,  as  appears  from  the  bill  of  exceptions, 
asked  the  court,  in  the  admission  of  the  evidence,  to  limit  its  operation 
to  defendant  Scott.  This  the  court  refused  to  do,  but  admitted  the  evi- 
dence without  qualification.  This  evidence,  as  admitted,  bore  directly 
upon  one  of  the  contested  issues  between  the  company  and  appellee, 
.  .  .  and,  as  the  attention  of  the  court  had  been  called  to  the  fact 
that  this  evidence  should  be  limited  to  the  defendant  Scott,  we  are  of  the 
opinion  that  it  was  error  to  submit  that  issue  without  the  qualification/' 
For  that  error  the  judgment  was  reversed  and  the  cause  remanded. 
(See,  also.  Weir  v.  McGee,  25  Texas  Supp.,  33.) 

In  Bender  v.  Peyton  (4  Texas  Civ.  App.,  57,  23  S.  W.  Rep.,  222),  a 
memorandum  made  by  the  parties,  in  their  effort  to  settle,  was  offered 
in  evidence,  and  defendants  objected  that  it  did  not  show  an  account  or 
an  account  stated.  In  explanation  of  the  ruling  the  trial  judge,  in 
signing  the  bill  of  exceptions,  stated  "that  it  was  admitted,  not  as  an 
account  stated,  but  as  bearing  on  the  question  of  general  indebtedness, 
and  the  jury  was  so  inform^.^'  The  clear  inference  is  that  the  jury 
was  so  informed  at  the  time  the  evidence  was  admitted.  This  was  held 
by  the  Court  of  Civil  Appeals  to  have  been  proper,  and  the  Supreme 
Court  refused  a  writ  of  error.  At  all  events,  it  is  inconceivable  that 
the  appellant  has  suffered  harm  through  the  ruling  complained  of.  The 
petition  was  not' admissible,  nor  could  it  be  considered,  as  showing  a  new 
cause  .of  action,  for  that  would  be  to  inject  into  the  case  a  foreign  issue, 
to  the  confusion  of  the  jury.  Its  real  legitimate  use  in  the  case  was  to 
impeach  the  appellee  by  showing  prior  contradictory  and  inconsistent 
statements  and  contentionl.  It  was  admitted  in  evidence,  and  pre- 
sumably argued  to  the  jury  for  all  it  was  worth,  and  considered  by  them , 
upon  the  only  issue  to  which  it  was  relevant.  Appellant,  then,  has  no 
room  to  complain  of  the  court's  action  in  limiting  the  purposes  for 
which  the  instrument  was  admitted,  since  it  created  the  necessity  for 
such  ruling  by  specifically  tendering  the  evidence  for  an  improper  pur- 
pose.   The  ruling  was  not  only  right,  but  necessary. 

All  assignments  are  overruled  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Fire  Association  of  Philadelphia  v.  American  Cement  Plaster 

Company. 

Decided  January  14,  1905. 

1. — ^Flre  Insnraiioe— Agent — ^Broker. 

Evidence  held  to  show  that  an  insurance  broker  who  took  part  in  the  nego- 
tiations for  insurance  on  certain  property  did  not  represent  tiie  insurers,  and  had 
no  authority  to  write  insurance  for  them. 

2. — Same— Incumbrance  Vitiating  Policy. 

Where  an  application  for  insurance,  which  was  by  its  terms  made  the  basis 
on  which  the  insurance  was  to  be  effected,  stated  that  there  were  no  liens  or  in- 
cumbrances on  the  property,  when,  in  fact,  a  purchase-money  lien  existed  thereon, 
such  misrepresentation  constituted  a  breach  of  warranty  such  as  worked  a  for- 
feiture of  the  policy. 

8. — Same — Iden — ^Presumption — ^Forfeiture. 

The  insured  purchased  certain  realty,  on  which  stood  the  buildings  subse- 
quently insured,  together  with  certain  personal  property  the  value  of  which  is 
not  made  to  appear,  for  a  gross  sum  of  $4,500,  for  which  a  lien  was  retained. 
Of  this  amount  a  sum  equal  to  about  the  value  of  the  realty  had  been  paid  at  the 
time  the  insurance  was  effected.  Held,  that  the  court  was  not  justified  in  presum- 
ing, in  order  to  avoid  a  forfeiture  of  the  policy,  that  the  unpaid  balance  repre- 
sented the  value  of  the  personal  property,  and  that,  therefore,  there  was  no  lien 
against  the  real  estate. 

4. — Same — ^Agency— Eatifioation. 

It  was  immaterial  whether  or  not  the  person  who  signed  the  application 
on  behalf  of  the  insured  had  auhority  to  do  so  where  the  insured  ratified  his  act 
in  so  doing  by  instituting  suit  on  the  policy  seeking  a  recovery  thereon. 

Appeal  from  the  District  Court  of  Hardeman.  Tried  below  before 
Hon.  S.  P-  Huflf. 

Cratie  £  OHhert  and  J.  N.  Wharton,  for  appellant. — ^The  defendant 
company  having  brought  suit  on  the  policies  in  question,  with  full  knowl- 
edge of  all  the  facts  of  how  they  had  been  procured,  must  be  held  to 
have  ratified  all  the  statements  made  in  the  application  written  by 
Charlton  and  signed  by  Newby.  Clark  &  Marshall  on  Corps.,  2185-2188, 
2193,  2195,  and  authorities  there  cited ;  Singleton  v.  Bank  of  Monti- 
cello,  113  Ga.,  537;  Simmons  v.  Thompson,  29  App.  Div.  (N".  Y.), 
559. 

M.  M.  Hanhins  and  Bishop  &  Mitchell,  for  appellee. — 1.  The  fact 
that  all  of  the  purchase  money  for  property  upon  which  an  insured 
building  stands  has  not  been  paid  does  not  violate  that  part  of  the  policy 
providing  for  the  insured  being  the  sole  and  unconditional  owner  in  fee 
simple  of  the  premises  at  the  date  of  the  insurance.  Underwriters'  Fire 
Assn.  V.  Palmer  &  Co.,  74  S.  W.  Eep.,  604;  Ellis  v.  Insurance  Co.  of 
N.A.,  32  Fed.  Bep.,  646;  Alamo  Fire  Ins.  Co.  v.  Brooks,  32  S.  W.  Eep., 
714;  Almo  Fire  Ins.  Co.  v.  Lancaster,  28  S.  W.  Eep.,  126. 

2.  The  interest  of  a  vendee  of  realty  under  a  land  contract  is  "sole 
and  unconditional  ownership,'^  within  the  meaning  of  a  fire  policy  stipu- 
lating that  it  shall  be  void  if  the  interest  of  assured  shall  be  other  than 
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sole  and  unconditional  ownership.  East  Texas  Ins.  Co.  v.  Dyehes,  56 
Texas,  673;  Davis  v.  Pioneer  Furn.  Co.  (Wis.),  78  N.  W,  Eep.,  596; 
Dupreau  v.  Hibemia  Ins.  Co.  (Mich.),  5  L.  R.  A.,  761;  Mathews  v. 
Capital  Fire  Ins.  Co.  (Wis.),  91  N.  W.  Rep.,  673;  Insurance  Co.  v. 
Crockett,  75  Tenn.,  725-729;  Insurance  Co.  v.  Hughes,  108  Fed.  Rep., 
497;  Loventhal  v.  Home  Ins.  Co.,  112  Ala.,  108;  Loventhal  v.  Home 
Ins.  Co.,  33  L.  R.  A.,  258;  Pelton  v.  Westchester  Fire  Ins.  Co.,  77  N. 
Y.,  605;  Lycoming  Fire  Ins.  Co.  v.  Haven,  95  U.  S.,  245,  24  L.  Ed.,  473; 
Gaylord  v.  Lamar  Fire  Ins.  Co.,  40  Mo.,  13,  93  Am.  Dec,  289. 

3.  The  court  did  not  err  in  the  fifteenth  conclusion  of  fact  in  find- 
ing that,  under  the  evidence  in  this  case,  E.  L.  Charlton  was  the  agent 
of  the  insurance  companv.  Virginia  Fire  &  Mar.  Ins.  Co.  v.  Cummings, 
78  S.  W.  Rep.,  716;  Queen  Ins.  Co.  v.  Union  Bank  &  Trust  Co.,  Ill  Fed. 
Rep.,  697,  49  C.  C.  A.,  555;  May  v.  Assurance  Co.,  27  Fed.  Rep.,  260; 
McGraw  v.  Insurance  Co.,  54  Mich.,  145,  19  N".  W.  Rep.,  927;  McElroy 
V.  Insurance  Co.,  94  Fed.  Rep.,  990,  36  C.  C.  A.,  615 ;  Insurance  Co.  v. 
Hartwell,  123  Ind.,  177,  24  N.  E.  Rep.,  100;  Insurance  Co.  v.  Wiard,  59 
Neb.,  451,  81  N.  W.  Rep.,  312 ;  Insurance  Co.  v.  Ewing,  90  Fed.  Rep., 
217 ;  Insurance  Co.  v.  Allen,  1  So.  Rep.,  202. 

OPINION. 

SPEER,  Associate  Justice. — The  Fire  Association  of  Philadelphia 
and  the  Scottish  Union  and  National  Insurance  Company  instituted  suits 
in  the  District  Court  of  Hardeman  County  against  the  American  Ce- 
ment Plaster  Company  to  cancel  two  certain  policies  of  insurance  for 
$1,000  each,  written  by  these  companies  upon  property  of  the  cement 
plaster  company  in  Hardeman  County,  because  of  alleged  misrepresen- 
tations of  fact  made  by  the  defendant  company  in  reference  to  the  own- 
ership of  the  real  estate  upon  which  the  insured  property  was  situated. 
It  was  alleged  that  the  defendant  company  was  not  the  owner  of  the 
property  in  fee  simple,  and  that  there  were  incumbrances  upon  the  land 
which  made  the  policies  void.  The  American  Cement  Plaster  Company 
answered  these  suits,  and,  the  property  having  been  destroyed  by  fire, 
sought  a  recovery  upon  each  of  the  policies.  Answering  these  cross-bills, 
the  plaintiffs  filed  supplemental  petitions,  in  which  they  set  up  the  fol- 
lowing matters  of  defense:,  that  the  said  policies  contained  a  stipulation 
that  "this  entire  policy  shall  be  void  if  the  insured  has  concealed  or 
misrepresented,  in  writing  or  otherwise,  any  material  fact  or  circum- 
stance concerning  this  insurance  or  the  subject  thereof ;  or  if  the  interest 
of  the  insured  in  the  property  be  not  truly  stated  herein,  or  in  case  of 
fraud  or  false  swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance  or  the  subject  thereof,  whether  before  or  after  a  loss.'' 
The  supplemental  petitions  set  forth  the  application  made  by  the  agent 
of  the  defendant  company  for  said  policies,  stating,  among  other  things, 
that  there  were  no  incumbrances  on  the  property  by  mechanics'  lien, 
judgment,  mortgage  or  otherwise,  and  concluding  as  follows:  "The  ap- 
plicants hereby  covenant  and  agree  to  and  with  the  said  company  that 
the  foregoing  is  a  just,  full  and  true  expression  of  all  the  facts  and  cir- 
cumstances in  regard  to  the  property  heretofore  mentioned,  and  said  an- 
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8wers  and  representations  are  considered  the  basis  on  which  insurance  is 
to  be  effected,  and  the  same  is  understood  as  incorporated  in  and  form 
a  part  of  the  policy,  and  further  covenant  and  agree  tRat  if  the  situa- 
tion or  circumstances  are  changed,  or  hazard  increased,  or  property  be- 
comes incumbered  in  any  manner  during  the  term  of  any  policy  or  poli- 
cies of  insurance  of  said  company  covering  the  said  property,  or  any  re- 
newal of  said  policy  or  policies,  will  notify  the  said  company  forthwith 
of  such  alteration,  increase  of  hazard  or  incumbrance,  and  hereby  de- 
clare and  acknowledge  that  this  is  the  act  and  statement  of  the  owner 
of  said  property,  and  warranty  on  the  part  of  the  assured,  whether  the 
answers  have  been  written  by  the  applicant  in  person  or  not,  dated 
August  24,  1900.  American  Cement  Plaster  Company,  owner  and  ap- 
plicant, per  C.  H.  Newby,  Supt/' 

The  insurance  companies  also  pleaded  that  the  defendant  company, 
by  its  general  manager,  made  sworn  proofs  of  loss  of  the  property  by 
fire,  in  which  he  stated  that  the  property  was  not  incumbered,  and  that 
such  statements  were  false,  and  known  to  be  false  when  made.  Upon 
these  grounds,  and  others  pleaded,  but  not  necessary  here  to  notice,  it 
was  alleged  that  the  policies  were  breached,  and  the  appellant  companies 
not  liable  upon  them.  The  defendant  denied  that  there  was  any  written 
application  for  insurance  made  by  it;  that  the  agent  of  the  insurance 
companies  soliciting  the  insurance  was  informed,  and  knew  of  the  true 
condition  of  the  title  to  the  lands  upon  which  the  insured  property 
stood;  that  C.  H.  Newby,  who  signed  the  pretended  application  for  in- 
surance, was  not  authorized  so  to  do,  and  denied  any  misrepresentations 
whatever  in  obtaining  the  policies  declared  upon.  There  was  a  replica- 
tion by  the  insurance  companies  of  ratification  of  the  acts  of  Newby, 
The  two  suits  were  consolidated,  and  trial  had  before  the  district  judge, 
which  resulted  in  a  judgment  in  favor  of  the  American  Cement  Plaster 
Company  against  the  two  insurance  companies,  from  which  they  have 
appealed  to  this  court 

The  first  question  we  find  it  necessary  to  dispose  of,  though  by  no 
means  the  first  presented  in  appellants'  brief,  is  whether  or  not  one 
Charlton,  of  Lawrence,  Kansas,  was  the  agent  of  appellants  in  procuring 
the  insurance  policies  sued  on.  The  trial  judge  found  that  he  was,  but 
with  this  conclusion  we  are  not  able  to  agree.  Most  of  the  evidence 
bearing  upon  this  question  consists  of  the  correspondence  between  Charl- 
ton, who  was  a  local  insurance  agent,  and  Messrs.  Trezevant  &  Cochran, 
general  agents  of  the  appellant  companies  for  Texas,  with  offices  at 
Dallas,  and  the  local  agent  of  appellants,  J.  L.  Elbert,  of  Quanah. 
Without  setting  out  in  detail  this  correspondence,  we  deem  it  sufficient 
to  say  that  it  establishes,  in  our  minds,  the  conclusion  that  Charlton 
was  a  mere  broker,  acting  between  the  appellee  and  the  appellants,  and 
that  whatever  information  he  obtained  from  the  officers  of  the  appellee 
company  would  not  be-  imputed  to  the  appellants.  He  did  not  represent 
the  appellants,  nor  had  he  any  authority  whatever  to  write  insurance 
for  them  in  Texas,  but,  upon  writing  to  their  general  agents  at  Dallas 
with  reference  to  obtaining  insurance  upon  appellee's  property  at 
Quanah,  he  was  referred  by  them  to  their  local  representative  at  the  lat- 
ter place,  and  the  matter  seems  to  have  been  placed  wholly  in  the  hands 
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and  at  the  discretion  of  such  local  agent,  who  subsequently  wrote  the 
policies,  collected  the  premium,  and  expressly  refused  to  allow  said 
Charlton  any  commissions  on  the  transaction,  or  in  any  way  to  rect^- 
nize  him  as  the  company's  representative,  unless  possibly  he  was  au- 
thorized to  collect  and  remit  the  premium,  which  he  never  did.  (East 
Texas  Fire  Ins.  Co.  v.  Blum,  76  Texas,  653;  East  Texas  Fire  Ins.  Co. 
V.  Brown,  82  Texas,  631.) 

This  brings  us  to  the  question  of  misrepresentations  in  the  applica- 
tion with  reference  to  incumbrances  upon  the  property.  We  conclude 
from  the  evidence  that  the  appellee,  a  corporation,  acting  through  its 
vice-president,  A.  Henley,  contracted  with  the  Texas  Cement  Company, 
a  corporation,  for  the  purchase  of  the  northwest  one-fourth  of  section 
79,  block  H,  Houston  &  Texas  Central  Railway  Company  survey,  in 
Hardeman  County,  upon  which  was  situated  the  buildings  covered  by 
the  insurance  policies,  for  the  sum  of  $4,500.  That  of  this  amount  the 
sum  of  $2,500  was  paid  at  the  time  of  the  purchase.  That  it  was  the 
understanding,  which  was  subsequently  carried  out,  that  the  Texas  Ce- 
ment Company  should  make  a  deed  conveying  the  property  which  was 
to  be  delivered  to  said  Henley  only  upon  the  pajmnent  in  full  of  the  re- 
cited consideration  of  $4,500.  The  evidence  indicates  that,  along  with 
the  land  and  plaster  mills,  was  some  personal  property  consisting  of 
horses,  wagons,  etc.,  the  value  of  which  is  not  shown  by  the  evidence. 
At  the  time  of  the  application  above  set  forth  there  had  been  paid  on 
this  property,  in  addition  to  the  $2,500  already  mentioned,  something 
more  than  $1,000,  expended  in  taking  up  some  purchase  money  liens, 
taxes,  etc.,  and  there  remained  unpaid  of  the  $4,500  about  the  sum  of 
$1,000.  The  deed  had  been  executed  by  the  Texas  Cement  Company, 
and  was  then  held  in  escrow  by  a  bank  in  Lawrence,  Kansas,  accom- 
panied by  a  draft  on  the  American  Cement  Plaster  Company  for  the 
amount  remaining  unpaid,  but  the  American  Cement  Company  de- 
clined to  pay  the  amount  of  this  draft  and  to  receive  the  deed  for  the 
reason  that  the  title  to  other  lands  purchased  by  it  from  some  of  the 
oflScers  of  the  Texas  Cement  Company,  at  the  time  of  the  purchase  of 
the  property  in  question,  had  not  been  perfected,  contending  that,  with- 
out this  additional  land,  it  had  paid  the  reasonable  value  of  the  quarter 
section  of  block  79.  Thus  the  matter  stood  at  the  date  of  the  applica- 
tion, and  thus  it  stood  at  the  date  of  the  fire  and  the  making  of  the 
proofs  of  loss  by  appellee^s  general  manager  at  Quanah. 

The  trial  court  found,  as  a  matter  of  fact,  that  the  reasonable  value 
of  the  quarter  section  of  block  79,  separate  and  apart  from  the  other 
land  above  referred  to,  was  between  $3,000  and  $3,600,  and  that,  since 
appellee  had  paid  to  the  Texas  Cement  Company  this  amount,  he  would 
presume,  in  order  to  avoid  a  forfeiture  of  the  policies,  that  the  differ- 
ence between  this  amount  and  the  agreed  purchase  price  of  $4,500  rep- 
resented the  value  of  the  personal  property,  which  was  not  otherwise 
shown,  and  that,  therefore,  there  was  no  lien  or  incumbrance  against  the 
real  estate,  and  the  representations  in  the  application  and  proofs  of  loss 
were,  in  point  of  fact,  true.  But  we  are  also  unable  to  agree  to  this 
finding.  While  it  is  true  the  evidence  fails  to  disclose  the  amount  or 
the  value  of  the  personal  property  conveyed,  we  take  it  to  be  immaterial. 
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since  the  transaction  between  the  Texas  Cement  Company  and  appellee 
was  an  entirety,  and  not  separate  sales  of  the  realty  and  of  the  personal 
property.  A  lump  sum  of  $4,600  was  agreed  upon  as  the  purchase  price 
of  all  the  property.  The  deed  which  recited  this  consideration  was  not 
to  be  delivered  until  the  entire  amount  was  paid ;  this  being  true,  it  cer- 
tainly can  not  be  said  that  the  land  is  free  of  incumbrance  until  the  full 
amount  of  $4,500  has  been  paid,  even  though  it  represents  in  part  the 
value  of  personal  property  sold  with  the  land.  Every  reasonable  in- 
tendment should  be  indulged  so  as  to  avoid  a  forfeiture  of  the  contract 
of  insurance,  if  possible,  but  this  could  hardly  go  to  the  extent  of  mak- ' 
ing  a  different  contract  between  the  parties  from  that  which  they  actu- 
ally intended  to  make  and  did  make  for  themselves.  We  conclude  that 
it  is  Immaterial  that  A.  Henley  declined  personally  to  sign  the  applica- 
tion because  of  these  statements.  He  knew  the  companies  in  Texas 
would  not  issue  policies  upon  this  property  without  a  written  applica- 
tion, and  permitted  Charlton  to  prepare  the  same,  knowing  its  contents, 
and  forward  it  to  the  local  agent  at  Quanah,  with  instructions  to  call 
upon  their  representative,  Newby,  at  that  place,  for  additional  informa- 
tion. We  alsp  conclude  that  it  is  immaterial  whether  Newby  had  author- 
ity, in  the  first  place,  to  sign  the  application  or  not,  since  the  appellee 
has  fully  ratified  his  acts  by  instituting  suit  and  seeking  to  recover  upon 
the  policies  thus  obtained. 

It  follows  from  this  tjiat  the  misrepresentations  contained  in  the  ap- 
plication and  in  the  proofs  of  loss,  amounting,  as  they  do,  to  a  breach  of 
warranty,  should  work  a  forfeiture  of  the  policies  declared  upon,  and 
we  accordingly  reverse  the  judgment  of  the  District  Court  and  here 
render  judgment  in  favor  of  appellants. 

Reversed  and  Rendered. 

Application  for  writ  of  error  dismissed  by  the  Supreme  Court  for 
want  of  jurisdiction. 


E.  M.  Smith  v.  Armour  &  Co. 

Decided  January  14,  1905. 

Id — Xaiter  and  Servant — Defective  Appliance— Aunmed  Biik. 

Where  the  servant  was  required  to  work  with  a  hydraulic  punch  which  was 
old  and  worn,  so  that  its  handle  was  liable  to  slip  from  the  slot  and  so  cause  in- 
jury to  the  hand  of  the  person  using  it,  and  its  defective  condition  and  liability  to 
cause  such  injury  was  known  to  the  servant,  the  risk  of  using  the  punch  was 
one  which  he  assumed. 

2. — Same— Order  of  Foreman. 

An  allegation  that  the  defects  and  dangers  from  the  operation  of  the  punch 
were  not  so  apparent  and  inuninent  as  to  justify  a  reasonably  prudent  man  in 
refusing  to  attempt  to  use  it  when  peremptorily  ordered  to  do  so  bj  his  foreman, 
held  ncS  sufficient  to  take  the  resulting  injury  from  the  field  of  assumed  risks,  no 
coercion  being  alleged. 

8. — Same — ObYions  and  Known  Danger. 

Where  the  risks  and  dangers  are  obvious,  or  known  to  the  servant,  he  as- 
sumes the  risk  of  using  the  defective  appliance,  however  careful  and  prudent  he 
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may  be  in  the  use  of  it,  and  even  though  the  neglect  of  the  master  may  have  been 
the  efficient  cause  of  the  defects.  The  distinction  between  assumed  risk  and  conr- 
tributory  negligence  pointed  out. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

Wm.  R.  Booth,  for  appellant. — It  is  the  duty  of  the  servant  to  obey 
the  order  of  his  superior  unless  said  order  involves  personal  risk  so  ap- 
parent and  obvious  that  a  reasonably  prudent  man  would  refuse  to  obey 
the  order.  Texas  &  N.  0.  By.  Co.  v.  KeUey,  80  S.  W.  Eep.,  79;  Rail- 
way Co.  V.  DeWalt,  70  S.  W.  Eep.,  531;  Railway  Co.  v.  Lempe,  59 
Texas,  22;  Lang's  Adm'r  v.  Railway  (Ky.),  68  S.  W.  Rep.,  695;  Dalle- 
man  V.  Saalfeldt,  48  L.  R.  A.,  762;  Stephens  v.  Railway  Co.,  96  Mo., 
207,  9  S.  W.  Rep.,  589 ;  Moline  Plow  Co.  v.  Anderson,  19  111.  App.,  417 ; 
Patterson  v.  Railway  Co.,  76  Pa.  St.,  389,  16  Am.  Rep.,  412;  Hawley  v. 
Railway  Co.,  82  N.  Y.,  370;  Railway  v.  Bayfield,  37  Mich.,  205;  Rail- 
way V.  Rudd,  88  Va.,  648,  14  S.  E.  Rep.,  361;  Stewart  v.  Evans,  48  L. 
T.  N".  S.,  138;  Steel  Co.  v.  Schymanowski,  162  111.,  447,  44  N.  E.  Rep., 
876;  Cole  v.  Transit  Co.,  81  S.  W.  Rep.,  1138;  Railway  Co.  v.  Ampey, 
93  Va.,  108,  25  S.  E.  Rep.,  226 ;  Railway  Co.  v.  Utz,  133  Ind.,  265,  32 
N.  E.  Rep.,  881;  Patten  v.  Railway  Co.,  96  N".  C,  451,  1  S.  E.  Rep., 
863 ;  Newbury  v.  Lumber  Co.,  100  Iowa,  441,  69  N.  W.  Rep.,  743 ;  Press 
Brick  Co.  v.  Sabkawiak,  34  111.  App.,  312;  Schrdeder  v.  Railway  Co.,  108 
Mo.,  322,  18  L.  R.  A.,  827;  Car  Co.  v.  Parker,  100  Ind.,  181;  Roger  v. 
Overton,  87  Ind.,  410;  Shortel  v.  St.  Joe,  104  Mo.,  114,  116  S.  W.  Rep., 
397;  2  Baily  on  Master's  Liab.,  sees.  3476-3502. 

West,  Ghapman  dk  West,  for  appellee. — ^Had  Robinson  been  a  vice- 
principal,  his  order  to  appellant  to  use  the  whiskey  jack  in  question 
(appellant  having  used  the  same  before,  both  alone  and  in  connection 
with  other  employes,  and  being  awiare  of  the  defects  in  the  whiskey 
jack,  and  knowing  the  danger  in  using  the  same  in  such  a  defective 
condition)  would  not  relieve  appellant,  in  obeying  such  order,  from  as- 
suming the  risk.  Labatfs  Mast,  and  Serv.,  sees.  286,  288,  289,  438; 
Bonn  V.  Railway  Co.,  82  S.  W.  Rep.,  808. 

CONNER,  Chief  Justice. — Appellant  sued  the  appellee  company 
for  damages  for  personal  injuries,  and  the  assignments  of  error  attack 
the  action  of  the  trial  court  in  sustaining  a  general  demurrer  to  his 
petition  therefpr.  The  petition,  omitting  formal* parts,  is  as  follows: 
*That  the  defendant  is  engaged  in  buying  and  killing  and  packing  cat- 
tle and  other  livestock,  and  that  for  said  purpose  it  owns  and  controls 
a  very  large  house  and  building,  and  a  very  large  killing  and  packing 
plant  in  Tarrant  County,  Texas,  and  employs  a  great  number  or  hands 
to  carry  on  and  conduct  the  different  branches  of  its  said  business,  and 
that  it  has  divers  and  sundry  foremen  superintending  the  different  de- 
partments of  its  said  killing  and  packing  establishment,  and  that  one 
Wichrick  was  in  control  and  supervision  of  a  certain  mechanical  de- 
partment of  the  defendant's  business,  and  was  employed  as  foreman,  and 
had  authority  by  defendant  to  employ  and  discharge  all  hands  in  the 
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different  subdepartments  of  his  mechanical  operations ;  and  that  the  said 
Wichrick  was  a  vice-principal  of  the  defendant,  and  had  under  his  con- 
trol divers  and  sundry  foremen. 

"That  on  the  said  25th  day  of  March,  1903,  the  plaintiff  was  in  the 
employment  of  the  said  defendant,  and  had  been  employed  by  the  said 
Wichrick,  who  was  authorized  to  employ  and  discharge  the  plaintiff; 
and  the  plaintiff  was  working  under  the  direction  and  supervision  of 
said  Wichrick,  and  was  under  legal  obligations  to  obey  the  instructions 
of  the  said  Wichrick,  and  to  perform  any  labor  which  the  said  Wich- 
rick directed  him  to  perform,  and  to  perform  it  in  the  manner  so  di- 
rected, and  to  perform  the  same  under  the  supervision  of  any  foreman 
under  whose  direction  he  was  placed ;  and  that  the  said  Wichrick  placed 
the  plaintiff  under  the  control,  direction  and  supervision  of  one  Bob 
Robinson,  and  specifically  ordered  and  directed  plaintiff  to  work  under 
the  orders  of  the  said  Robinson,  and  to  do  and  perform  all  those  duties 
which  the  said  Robinson  directed  him  to  do  and  perform,  and  to  obey 
the  orders  of  the  said  Robinson  as  implicitly  and  promptly  as  he  should 
obey  the  orders  of  the  said  Wichrick. 

^That  the  said  Robinson  had  imder  his  control  one  certain  hydraulic 
punch,  commonly  known  by  the  workmen  as  a  "whiskey  jack,"  and  that 
said  implement  was  old  and  worn,  and  unfit  for  the  purposes  for  which 
it  was  being  used,  and  that  the  defendant  was  guilty  of  negligence  in 
having  such  an  implement  in  its  possession  for  its  employes  to  work 
with;  that  said  whiskey  jack  had  a  slot  in  which  the  handle  was  inserted 
whenever  the  same  was  desired  to  be  used,  and  that  said  handle  was 
worn,  and  said  slot  was  worn,  and  that  in  ito  worn  condition  the  handle 
was  very  hard  to  hold  and  maintain  in  said  slot,  and  that  the  handle 
was  liable  to  slip  from  the  slot,  and  when  it  slipped  out  it  was  heavy, 
and  liable  to  fall  on  and  pinch  the  operator's  fingers;  that  it  was  usual 
and  customary  for  two  men  to  handle  said  whiskey  jack  or  hydraulic 
punch,  one  of  them  to  handle  the  iron  in  which  the  hole  was  being 
punched  and  the  other  to  manipulate  the  handle  of  the  punch,  and  that, 
when  one  man  alone  manipulated  the  handle,  he  could  do  it  with  very 
little  danger  to  himself,  because,  handling  it  with  both  hands,  he  could 
watch  the  handle  and  the  slot,  and  was  not  liable  to  hurt  himself. 

"Plaintiff  avers  that,  while  said  whiskey  jack  was  old  and  worn  and 
defective,  and  its  defects  and  dangers  were  apparent  or  known  to  plain- 
tiff, yet  that  said  defects  and  dangers  from  the  operation  of  the  ma- 
chine were  not  so  apparent  and  imminent  as  to  justify  a  reasonably 
prudent  man  from  attempting  to  use  it  when  peremptorily  ordered  so 
to  do  by  said  foreman;  that  plaintiff  had  previously  safely  used  said 
implement  by  himself;  that  on  the  said  25th  day  of  March,  1903,  he 
was  ordered  by  his  said  foreman.  Bob  Robinson,  under  whose  authority 
he  had  been  directed  to  work,  as  aforesaid,  and  who  was  present  at  the 
time  and  place  of  the  injury,  to  go  to  work  with  the  said  implement 
and  to  punch  a  hole  in  a  certain  piece  of  iron,  and  that  he  was  ordered  to 
hold  said  iron  and  manipulate  said  implement  by  himself,  without  any 
assistance  of  any  kind;  that,  in  obedience  to  the  order  ot  the  said  Rob- 
inson, he  attempted  to  use  the  implement  as  directed,  and  while  so  at- 
tempting to  punch  the  hole  in  the  iron,  as  aforesaid,  and  while  he  was 
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in  the  exercise  of  such  care  and  prudence  as  a  reasonably  prudent  man 
under  the  same  circumstances  would  have  exercised,  and  while  he  was 
attempting  to  manipulate  the  handle  of  the  jack  with  his  left  hand,  it, 
without  any  negligence  on  his  part,  slipped  from  the  socket,  and  his 
weight  being  upon  the  handle,  together  with  the  weight  of  the  handle, 
falling  upon  his  finger,  caught  it  between  the  handle  and  the  wooden 
platform  on  which  the  implement  rested,  and  mashed  the  little  finger 
of  his  left  hand  very  severely.  That  the  said  wound  caused  him  great 
mental  pain  and  physical  anguish,  and  that  said  finger  was  split  to  the 
bone  from  the  end  of  the  first  joint,  and  that  plaintiff  received  immedi- 
ate good  medical  treatment,  care  and  attention,  notwithstanding  which, 
from  the  effects  of  said  injury,  he  has  become  a  permanent  cripple  in  the 
said  left  finger;  and  that  he  has,  ever  since  the  receipt  of  said  injuries, 
suffered  great  mental  and  physical  distress  and  pain,  and  that  his  ca- 
pacity for  earning  money  and  enjoying  the  pleasures  and  comforts  of 
life  has  been  very  greatly  and  permanently  diminished;  that  he  is  a 
blacksmith  by  trade,  and  before  said  injuries  earned  the  sum  of,  to- 
wit,  $2.50  per  day,  and  that  since  said  injuries,  by  reason  thereof,  he  has 
been  unable  to  earn,  and  has  not  earned,  only  the  sum  of,  to  wit,  $1.15 
per  day ;  that  by  reason  of  said  injuries  he  was  compelled  to  and  did  em- 
ploy physicians,  at  a  cost  of,  to  wit,  $50,  and  medicine  at  a  cost  of,  to 
wit^  $25. 

"That  on  account  of  the  negligence  of  the  defendant,  as  aforesaid, 
plaintiff  has  suffered  permanent  injuries,  as  aforesaid,  and  mental  and 
physical  pain,  as  aforesaid,  and  diminished  capacity  to  earn  money  and 
enjoy  life,  and  has  expended  much  money  for  doctors^  bills  and  medi- 
cines, all  to  his  damage  in  the  sum  of  $2,000.'' 

The  duty  of  the  master  to  exercise  ordinary  care  to  furnish  suitable 
and  safe  machinery,  and  to  employ  a  sufficient  number  of  competent 
and  careful  servants,  is  well  established,  (Texas  Mid.  Ey.  Co.  v.  Whit- 
more,  58  Texas,  289;  Missouri  Pac.  By.  Co.  v.  Crenshaw,  71  Texas, 
343;  Gulf,  C.  &  S.  P.  By.  Co.  v.  Wells,  81  Texas,  686;  Nix  v.  Texas 
.&  Pac.  By.  Co.,  82  Texas,  476;  Bonn  v.  Houston  &  S.  A.  By.  Co.,  82 
S.  W.  Bep.,  808.)  Conceding  this,  and  conceding  a  failure  of  the  mas- 
ter in  these  respects,  it  is  nevertheless  true,  with  exception  not  neces- 
sary to  here  notice,  that  if  the  servant  knows,  or  by  the  exercise  of  or- 
dinary care  for  his  own  safety  would  have  known,  of  the  defect  and  fail- 
ure of  which  he  complains,  and  of  the  danger  of  a  continued  use  of  the 
defective  machinery  or  of  continuing  labor  without  a  sufficient  number 
of  competent  and  careful  coservants,  he  assumes  the  risks  arising  from 
negligent  failures  of  the  master  in  the  particulars  mentioned.  (Klutts 
V.  Gibson  Bros.,  83  S.  W.  Bep.,  404;  Horton  v.  Fort  Worth  Pack.  & 
Prov.  Co.,  33  Texas  Civ.  App.,  150,  76  S.  W.  Bep.,  211;  Port  Worth  Iron 
Works  V.  Stokes,  76  S.  W.  Bep.,  231 ;  Port  Worth  &  B.  G.  By.  Co.  v. 
Bobinson,  by  this  court  not  yet  published,  and  authorities  therein  cited.) 

Giving  to  the*  petition  before  us  every  reasonable  intendment,  and 
assuming  that  Bobinson,  under  whose  immediate  supervision  appellant 
was  working,  was  not  a  coservant  but  a  vice-principal,  within  the  rule  of 
the  cases  of  which  the  case  of  the  Oil  Company  v.  McLain  (66  S.  W. 
Bep.,  226),  is  an  illustration,  it  is,  nevertheless,  distinctly  alleged,  as  is 
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also  otherwise  manifest  from  the  petition,  that  the  "defects  and  dan- 
gers*' of  which  appellant  complains  "were  apparent  or  known"  to  him. 
If  so,  we  are  unable  to  see  how  he  can  escape  the  conclusion  that  the  re- 
sult for  which  he  sues  was  within  the  field  of  risks  assumed  by  him  in 
continuing  to  labor.  Neither  coercion  nor  other  circumstance  is  alleged 
forming  an  exception  to  the  general  rule,  but  only  "that  said  defects 
and  dangers  from  the  operation  of  the  machine  were  not  so  apparent 
and  imminent  as  to  justify  a  reasonably  prudent  man  from  attempting 
to  use  it  when  peremptorily  ordered  so  to  do  by  said  foreman.*'  This 
qualifying  clause  seems  but  a  conclusion,  but,  giving  it  the  most  favor- 
able consideration,  together  with  the  accompanying  phrase,  "that  plain- 
tiff had  previously  safely  used  said  implement  by  himself,'*  it  merely 
shows  a  want  of  contributory  negligence.  Of  this  appellant  may  not 
have  been  guilty  and  yet  have  assumed  the  risk  of  the  defects  and  dan- 
gers known  to  him.  In  the  case  of  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  v.  Gray  (25  Texas  Civ.  App.,  99,  63  S.  W.  Rep.,  928), 
in  which  a  writ  of  error  was  refused,  we  endeavored  to  point  out  the 
distinction  between  the  doctrines  of  assumed  risk  and  of  contributory 
negligence,  and  there  said:  "With  exception  not  necessary  to  be  no- 
ticed, there  are  two  kinds  of  risks  that  an  employe  is  held  to  assume: 
(1)  Those  ordinarily  arising  out  of  the  character  of  his  employment, 
and  not  induced  by  negligence  on  the  part  of  the  employer;  (2)  those 
risks  and  dangers  that  are  obvious  or  known  to  the  employe.  In  this 
latter  case,  however  careful  and  prudent  he  may  be  in  the  performance 
of  his  duties,  he  assumes  the  risk,  of  any  injury  resulting  from  the  ob- 
vious defect,  even  though  the  negligence  of  the  employer  may  have  been 
the  efficient  cause  of  the  defect,  situation,  or  danger.  In  these  instances 
the  law  has  given  no  right  of  action  against  the  master  at  all.  In  cases 
of  contributory  negligence,  however,  the  general  right  of  recovery  for 
injuries  caused  by  the  negligence  of  the  employer  is  recognized,  and 
may,  in  fact,  be  said  to  be  comprehended  within  its  very  terms ;  but  the 
contributory  negligence  of  the  injured  employe  is  affirmative  matter  of 
defense  that  may  be  interposed  by  the  master  to  defeat  the  operation  of 
the  general  rule,  and  to  relieve  him  from  the  ordinary  consequences  of 
his  negligence,"  citing  numerous  authorities. 

We  adhere  to  the  view  thus  expressed,  and  conclude  that  the  action  of 
the  court  on  demurrer  was  correct^  and  that  the  judgment  dismissing  the 
cause  should  be  affirmed. 

Affirmed, 

Annie  Pindley  v.  A.  E.  Holley  et  al. 

Decided  January  14,  1905. 

V — ^Liquor  Sealer — Sale  to  Xinor — Charge— "Knowingly.'* 

Where,  in  an  action  against  a  liquor  dealer  for  selling  liquor  to  a  minor, 
and  for  permitting  the  minor  to  enter  and  remain  in  the  saloon,  it  was  admitted 
that,  if  the  person  in  charge  of  the  saloon  sold  liquor  to  the  minor,  he  must  have 
known  that  he  was  a  minor,  it  was  error,  as  tending  to  confuse  and  mislead  the 
jury,  for  the  court's  charge,  in  submitting  the  question  of  whether  defendants  or 
their  agents  sold  liquor  to  the  minor,  to  be  qualified  by  the  expression,  ''knowing 
that  he  (the  minor)  was  in  defendant's  saloon  and  received  nuch.  liquor." 
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2. — Same. 

For  the  same  reason  it  was  error  for  the  charge,  in  submitting  the  issue  of 
whether  defendants  permitted  the  minor  to  remain  in  the  saloon,  to  require  that 
they  should  have  knowingly  permitted  him  to  so  remain. 

8. — Same — Deflnltion  of  ''Bemain." 

A  definition  of  the  word  "remain''  in  the  following  terms,  "In  this  connection 
you  are  instructed  that  the  term  'remain'  is  not  to  l^  given  its  restricted  sense, 
but  means  rather  something  that  exists  and  continues,  after  some  other  time,  or 
event,  or  to  tarry  or  loiter,"  is  held  to  have  had  a  tendency  to  confuse  the  mind 
of  the  jury. 

Error  from  the  District  Court  of  Wichita.  Tried  below  before  Hon. 
A.  H.  Garrigan. 

Montgomery  &  Hughes,  Miller  &  Scurry  and  A.  JT.  Britain,  for 
plaintiff  in  error. 

J,  H.  Barwise,  Jr.,  and  L.  H.  Mathis,  for  defendant  in  error. 

STEPHENS,  Associate  Justice. — ^This  suit  was  brought  by  the 
mother  of  Bernard  Findley,  a  minor,  against  A.  E.  Holly  &  Co.,  retail 
liquor  dealers  at  Wichita  Falls,  and  the  sureties  on  their  bond,  to  re- 
cover $1,000  for  two  breaches  of  said  liquor  dealer's  bond,  alleging  that 
Holly  &  Co.,  on  or  about  March  13,  1902,  sold  and  permitted  to  be  sold, 
and  gave  and  permitted  to  be  given,  to  said  minor,  in  their  house  and 

f)lace  of  business  at  Wichita  Falls,  Texas,  spirituous,  vinous  and  malt 
iquors;  and  further  alleging  that  Holly  &  Co.,  at  the  same  time  and 
place,  permitted  said  minor  to  enter  and  remain  in  their  said  house  and 
place  of  business,  where  they  were  engaged  in  the  sale  of  such  liquors. 
Among  other  defenses,  the  defendants  pleaded  that  if  said  minor  ob- 
tained any  liquor  in  the  saloon  of  Holly  &  Co.  it  was  obtained  without 
the  knowledge  or  consent  of  Holly  &  Co.,  or  their  agents,  and  denied  that 
they  had  knowingly  permitted  said  minor  to  enter  and  remain  in  said 
saloon.  The  issues  were  submitted  to  the  jury,  and  judgment  was  ren- 
dered in  favor  of  defendants  on  the  following  verdict,  the  jury  finding 
in  reply  to  questions  propounded  at  the  instance  of  plaintiff: 

"1.  That  the  defendants  or  their  agents  did  not  sell  any  intoxicating 
liquors  to  Bernard  Findley. 

"2.    That  they  did  not  give  any  intoxicating  liquors  to  said  minor. 

**3.  That  they  did  not  permit  any  person  to  give  said  minor  any  in- 
toxicating liquors. 

^'4.  That,  at  the  time  and  place  referred  to  in  plaintiff's  petition, 
some  person  other  than  the  bartender  of  A.  E.  Holly  &  Co.  did,  in  said 
Holly  &  Co.'s  place  of  business,  give  beer  to  said  minor,.  Bernard  Find- 
ley. 

^^6.  That  the  beer  so  given  to  said  minor  was  procured  from  the  bar- 
tender of  Holly  &  Co. 

"6.  That  said  minor  did  drink  said  beer  in  the  place  of  business  of 
Holly  &  Co. 

"7.  That,  on  the  night  referred  to  in  plaintiff's  petition,  the  minor, 
Bernard  Findley,  did  enter  the  place  of  business  of  A.  E.  Holly  &  Co. 
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'^8.    That  the  said  minor  did  not  loiter  or  tarry  in  said  place  of 
business  after  procuring,  or  before  procuring,  intoxicating  liquors. 
"9.    That  the  said  minor  did  not  loiter  or  tarry  in  said  place  of  busi- 


And  in  reply  to  questions  propounded  at  the  instance  of  defendants: 

*'l.  That  neither  the  defendants  or  their  agent  or  employe  sold  or 
gave,  or  permitted  to  be  sold  or  given,  any  spirituous,  vinous  or  malt 
liquors  to  Bernard  Pindley,  knowing  that  he  was  in  the  defendants' 
saloon  and  received  such  liquor. 

"2.  That  the  minor,  Bernard  Pindley,  was  not  knowingly  permitted 
to  remain  in  defendants'  saloon. 

^^3.  That,  as  soon  as  the  crowd  in  the  saloon  on  that  night  had 
thinned  out,  and  the  rush  was  over,  the  employes  of  defendants  for  the 
first  time  knew  or  noticed  the  presence  of  said  minor  in  said  saloon,  and 
that  he  was  then  ordered  out. 

"4.  That  the  reason  why  his  presence  was  not  discovered  sooner  was 
on  account  of  the  rush  and  crowd  in  the  saloon. 

"5.  That  it  might  be  possible  that  an  ordinarily  prudent  person, 
under  like  circumstiances,  would  have  noticed  the  presence  of  Bernard 
Pindley,  the  minor,  in  said  saloon  earlier. 

**6.  That  the  bartender  or  agent  of  the  defendants  did  not  permit 
Bernard  Pindley  to  enter  and  remain  in  the  defendants'  place  of  busi- 
ness." 

The  plaintiflf  insists,  strange  to  say,  that  this  verdict  entitled  her  to 
a  judgment,  although  it  contains  an  explicit  finding  against  her  on  every 
material  issue  made  by  the  pleadings.  The  first,  second  and  third  is- 
sues submitted  at  the  request  of  plaintiff,  and  the  last  issue  submitted 
at  the  request  of  defendants,  covered  all  the  essential  issues,  and  the  re- 
maining eleven  findings  were,  to  say  the  least,  superfluous. 

The  contention  that  the  verdict  did  not  warrant  a  judgment  in  favor 
of  defendants  seems  more  plausible,  but,  since  we  have  come  to  the  con- 
clusion that  the  verdict  itself  must  be  set  aside,  that  becomes  immaterial. 

We  think  the  court  erred  in  submitting  the  special  issues  and  instruc- 
tions requested  by  defendants.  They  raised  false  issues  and  tended  to 
confuse  and  mislead  the  jury.  The  first  instruction  should  not  have 
been  given  with  the  qualification  ^Tcnowing  that  he  was  in  the  defend- 
ants' saloon  and  received  such  liquor."  It  was  admitted  by  the  person 
in  charge  of  the  saloon  that,  if  he  sold  Bernard  Pindley  liquor,  he  must 
have  known  he  was  a  minor.  If,  then,  he  sold  or  gave  him  liquor  at  all, 
the  proprietors  of  the  saloon  became  liable  for  a  breach  of  the  bond; 
and  so,  also,*  if  the  minor  was  permitted  to  enter  and  remain  in  the 
saloon,  the  word  *Tcnowingly,"  used  in  the  second  special  instruction, 
introduced  an  inadmissible  qualification  of  the  word  "permit"  used  in 
the  statute.  (Maier  v.  State,  2  Texas  Civ.  App.,  296,  21  S.  W.  Eep., 
974;  Red  River,  T.  &  S.  Ry.  Co.  v.  Dooley,  80  S.  W.  Rep.,  666.)  The 
meaning  of  the  word  "permit"  is  sufficiently  treated  in  the  cases  cited, 
and  need  not  be  further  discussed.  The  question  was  not  one  of  dili- 
gence, as  indicated  by  the  third,  fourth  and  fifth  special  findings.  True, 
the  evidence  tended  to  prove  that  a  train-load  of  thirsty  excursionists 
had  just  come  over  from  Seymour  to  Wichita  Palls  to  hear  ex-Governor 
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Taylor,  of  Tennessee,  lecture,  and  rushed  into  the  saloon  in  question  in 
such  numbers  and  with  such  violence  as  to  render  it  quite  difficult  for 
the  bartender  to  wait  on  the  customers  and  observe  the  presence  of 
minors  at  the  same  time.  Indeed,  he  seems  to  have  had  his  hands  full 
in  this  instance,  and  was  perhaps  entitled  to  sympathy,  but  unless  the 
violent  rush  of  the  thirsty  mob  complained  of  amounted  to  vis  major, 
the  terms  of  the  bond  remained  obligatory. 

But  if  these  objections  be  met  with  the  reply  that  the  charges  criti- 
cised merely  submitted  immaterial  and  harmless  issues,  we  think  the 
same  can  not  be  said  of  the  following  special  charge  given  at  the  request 
of  defendants:  "Did,  or  did  not,  Dick  Holly  permit  Bernard  Findley 
to  remain  in  the  defendants'  place  of  business  on  the  night  of  March 
13,  1902  ?  In  this  connection  you  are  instructed  that  the  term  'remain' 
is  not  to  be  given  its  restricted  sense,  but  means  rather  something  that 
exists  and  continues  after  some  other  time  or  event,  or  to  tarry  or  loiter." 
It  is  by  no  means  clear  what  was  in  the  mind  of  the  author  of  this  defi- 
nition of  a  plain  English  word,  or  what  meaning  the  definition  conveyed 
to  the  minds  of  the  jury.  It  had  a  tendency  to  confuse,  and,  since  we 
do  not  find  it  easy  to  account  f or^  the  verdict  otherwise,  we  conclude  that 
this,  or  some  of  the  other  charges  given  at  the  request  of  defendants, 
must  have  misled  the  jury. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  Remanded. 


Texas  Central  Railway  Company  v.  P.  C.  O'Loughun. 

Decided  Januaiy  14,  1905. 

1. — PleadlBfip — ^Dnreu — Sworn  Plea. 

A  plea  of  duress  in  the  signing  of  a  cattle-shipment  contract  is  not  such  a 
plea  as  falls  within  article  1265,  Revised  Statutes,  requiring  certain  pleas  to  be 
verified  by  affidavit. 

8. — Cattle  Shipment — ^Failure  to  Bed  Can — Connecting  lines. 

Where  defendant,  the  initial  carrier,  failed  to  properly  bed  the  cars  in  which 
cattle  were  shipped,  and  the  contract  of  shipment  provided  that  defendant  should 
be  liable  only  for  damages  occurring  on  its  own  lines,  it  was  nevertheless  liable 
for  the  damages  resulting  from  such  negligence,  though  the  injury  may  have  de- 
veloped while  the  cattle  were  on  the  other  lines. 

3.— Same— Liability  Hot  Shifted  to  Next  line. 

The  fact  that  the  second  carrier  received  the  cars  improperly  bedded,  and 
forwarded  the  cattle  in  them,  did  not  operate  to  relieve  the  initial  carrier  of 
liability  for  the  damage  resulting  from  the  defective  bedding  where  it  was  the 
custom  and  intention  for  the  cars  to  go  through,  without  change,  to  a  distant 
point  on  yet  another  line. 

Appeal  from  the  District  Court  of  Eastland.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

E.  W.  Conner,  J.  R.  Warren,  J.  A.  Killer  and  Clark  £  Bolinger,  for 
appellant. — 1.  The  plaintiff  having,  in  substance  and  effect,  denied  the 
execution  of  the  written  contract  set  out  and  relied  on  by  the  defendant. 
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the  District  Court  erroneously  overruled  the  defendant's  special  excep- 
tion to  plaintiff's  second  supplemental  petition  on  the  ground  that  said 
petition  showed  upon  its  face  that  it  was  an  effort  on  plaintiflPs  part  to 
avoid  such  written  contract  and  the  same  was  in  no  manner  sworn  to  or 
verified,  as  required  by  the  statute.     Rev.  Stats.,  art.  1265,  sec.  8 
Waterworks  v.  White,  61  Texas,  536;  Bradford  v.  Taylor,  61  T^as,  608 
Railway  Co.  v.  Tisdale,  74  Texas,  8 ;  Fisher  v.  Bowser,  1  Un.  Cas.,  346 
International  &  G.  N.  Ry.  Co.  v.  Anderson,  21  S.  W.  Rep.,  691. 

2.  That  appellant  had  the  right  to  limit  its  liability  to  injury  or 
damage  to  said  stock  occurring  on  its  own  line  is  no  longer  an  open 
question  in  this  state.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Houston,  40 
S.  W.  Rep.,  842;  Texas  &  Pac.  Ry.  Co.  v.  Crossman,  33  S.  W.  Rep.,  290; 
Texas  &  Pac.  Ry.  Co.  v.  Smith,  24  S.  W.  Rep.,  666;  Railway  Co.  v. 
Swenson,  26  S.  W.  Rep.,  47. 

3.  It  appearing  that  the  plaintiff's  cattle,  at  the  time  they  were  de- 
livered by  this  defendant  to  the  Texas  &  Pacific  Railway  Company  at 
Cisco,  had  only  sustained  a  very  small  amount  of  the  damages  com- 
plained of,  and  it  further  appearing  from  the  uncontradicted  testimony 
of  the  plaintiff  that  he  knew  at  said  time  that  the  cars  in  which  his 
cattle  were  being  shipped  were  improperly  and  insuflBciently  bedded, 
and  that  said  cattle  were  being  damaged  on  account  thereof,  and  with 
such  knowledge  made  no  effort  whatever  to  have  said  cars  rebedded, 
either  at  said  place,  or  at  Fort  Worth,  the  judgment  herein  rendered 
against  this  defendant  for  the  full  amount  sued  for,  with  interest,  is  ex- 
cessive, for  that  it  thus  appears  that  the  largest  portion  of  the  damages 
sustained  by  said  cattle  were  caused  after  they  left  defendant's  line  and 
control  on  account  of  plaintiff's  failure  to  have  said  cars  properly  re- 
bedded,  and  by  reason  of  his  contributory  negligence  in  failing  to  do  so. 
Port  Worth  &  D.  C.  Ry.  Co.  v.  Daggett,  87  Texas,  327 ;  Railway  Co.  v. 
Anderson,  86  Texas,  88;  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Wprd,  32  S.  W. 
Rep.,  15;  Railway  Co.  v.  Mannewitz,  70  Texas,  73;  Texas  &  Pac.  Ry. 
Co.  V.  Arnold,  40  S.  W.  Rep.,  831;  Missouri,  K.  &  T.  Ry.  Co.  v.  Bel- 
cher, 41  S.  W.  Rep.,  706. 

4.  The  defendant  having  pleaded  and  proven  a  written  contract  be- 
tween it  and  the  plaintiff  covering  the  shipment  of  cattle  in  question, 
wherein  and  whereby  the  defendant's  liability  was  limited  to  such  dam- 
ages to  said  cattle  as  was  sustained  on  its  line  of  road,  and  the  evidence 
having  conclusively  shown  that  a  large  portion  of  the  damage  sued  for 
was  sustained  after  said  cattle  had  left  the  line  of  this  defendant,  it  was 
the  duty  of  the  court,  and  especially  so  when  requested,  to  have  in- 
structed the  jury  that  the  defendant  was  not  liable  for  any  damages  to 
plaintiff's  cattle  after  the  same  had  left  its  line  of  road.  International 
&  G.  N.  Ry.  Co.  ▼.  Young,  72  S.  W.  Rep.,  68;  Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Baird,  76  Texas,  256;  Texas  &  Pac.  Ry.  Co.  v.  Adams,  78  Texas,  374; 
McCarty  v.  Railway  Co.,  79  Texas,  33. 

D,  0.  Hunt,  for  appellee. 

SPEER,  Associate  Justice. — This  is  an  appeal  by  the  Texas  Cen- 
Vol.  XXXVII.  Civil— 41. 
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tral  Railroad  Company  from  a  judgment  rendered  against  it  in  favor  of 
P.  C.  O'Loughlin,  for  damages  to  six  ears  of  beef  cattle  shipped  by  him 
from  Albany,  Texas,  to  East  St.  Louis,  Illinois,  over  the  line  of  the  ap- 
pellant company  to  Cisco,  and  thence  over  other  lines  to  their  destina- 
tion. The  negligence  of  appellant,  upon  which  a  recovery  was  sought 
and  had,  tfonsisted  in  a  failure  to  properly  bed  the  cars  for  the  shipment 
at  Albany.  The  appellant  answered,  pleading  specially  a  written  con- 
tract with  appellee  limiting  its  liability  to  damages  for  loss  or  injury 
occurring  on  its  own  line,  contributory  negligence  of  appellee,  and  other 
pleas  not  necessary  here  to  notice. 

In  submitting  the  case  to  the  jury  the  court,  in  effect,  adopted  the 
written  contract  as  the  contract  of  shipment  between  appellant  and  ap- 
pellee, and  expressly  instructed  them  that  the  appellee  could  not  recover 
against  appellant  for  any  damages  caused  by  the  negligence  of  the  other 
carriers  handling  the  shipment,  but  that  it  was  liable  only  for  the  dam- 
ages proximately  resulting  from  its  failure  to  properly  bed  the  cars  at 
Albany,  if  they  found  such  failure  to  be  negligence.  This  being  our 
view  of  the  theory  upon  which  the  case  was  submitted,  many  of  appel- 
lant's assignments,  which  might  otherwise  appear  to  be  well  taken,  are 
without  merit.  This  may  be  saidr  of  the  first,  complaining  of  the  court's 
refusal  to  continue  on  account  of  the  absence  of  the  witness  McLeroy,  by 
whom  appellant  expected  to  prove  the  written  contract;  of  the  third, 
complaining  of  the  court's  refusal  to  sustain  a  special  exception  to  ap- 
pellee's petition,  because  it  did  not  show  that  he  signed  such  contract 
by  mistake,  through  fraud,  duress,  or  by  accident;  of  the  fourth  and 
fifth,  complaining  of  charges  given,  and  of  the  seventeenth,  complaining 
of  the  court's  refusal  to  give  a  special  charge  to  the  effect  that  there  was 
no  evidence  of  fraud,  accident,  mistake  or  duress  in  signing  the  written 
contract  pleaded  by  appellant 

What  has  just  been  said  might  also  dispose  of  the  second  assignment 
of  error,  urging  the  insufficiency  of  appellee's  plea  of  duress  because  not 
sworn  to.  It  has  been  held  that  such  plea  by  a  defendant  does  not  fall 
within  article  1266  of  the  statutes,  requiring  certain  pleas  to  be  verified 
by  affidavit.  (Dewees  v.  Bluntzer,  70  Texas,  406;  O'Maley  v.  Garriott, 
49  S.  W.  Sep.,  108 ;  Stevens  v.  Equitable  Mfg.  Co.,  29  Texas  Civ.  App., 
168,  67  S.  W.  Rep.,  1041 ;  Home  Circle  Society  No.  1  v.  Shelton,  4  Texas 
Law  Jour.,  950,  81  S.  W.  Rep.,  84.) 

The  first  and  sixth  special  charges  requested  by  appellant  were  prop- 
erly refused,  because  the  issue  therein  referred  to  was  properly  embraced 
within  the  main  charge  given,  and  for  the  further  reason  that  the 
charges  requested  were  not  accurate  expressions  of  the  law  applicable  to 
the  facts  of  this  case.  While,  under  the  contract  pleaded  by  it,  appellant 
would  not  be  liable  for  damages  growing  out  of  the  negligence  of  its 
connecting  carriers,  nevertheless  it  might  and  would  be  liable  for  dam- 
ages resulting  from  its  own  negligence  in  failing  to  properly  bed  the 
cars  in  the  first  place,  even  though  the  injuries  occasioning  such  damages 
did  not  develop  until  after  the  cattle  had  left  its  line  and  were  in  the 
hands  of  the  other  carriers. "  Such  we  understand  to  be  appellee's  con- 
tention, and  such  the  facts  shown  by  the  evidence  in  this  case. 

Special  charge  number  3,  to  the  effect  that,  if  the  jury  found  from 


1905.]  JeTBB  v.  GoUGHENOtJE.  643 

the  evidence  that  all  of  the  damages  to  appellee's  cattle  did  not  result 
from  the  negligence  of  appellant,  and  they  were  unable  to  determine 
from  the  evidence  what  amount  of  said  damages  had  accrued  while  the 
cattle  were  in  the  hands  of  the  appellant,  to  return  a  verdict  in  its  favor, 
was  properly  refused.  As  before  indicated,  the  appellant  would  be  liable 
for  all  the  damages  proximately  resulting  from  its  negligence,  wherever 
on  the  line  of  transportation  the  injuries  to  the  cattle  may  have  devel- 
oped, and  the  language  of  the  charge  was  such  as  probably  to  have  mis- 
led the  jury  in  this  important  particular. 

The  court,  in  paragraph  three  of  his  charge,  correctly  placed  the 
burden  of  proof  in-  the  case  upon  appellee,  and  there  was,  therefore,  no 
necessity  for  giving  special  charge  eleven  requested  by  appellant. 

We  think  it  is  not  true,  as  contended  in  the  twenty-second  assignment 
of  error,  that,  "if  the  Texas  &  Pacific  Railway  Company  accepted  the 
cars  in  the  condition  they  were  in,  with  reference  to  bedding,  from  the 
Texas  Central  Bailroad  Company  at  Cisco,  Texas,  it  made  said  cars  part 
of  its  means  of  transportation,  and  thereby  became  liable  for  any  dam- 
ages to  said  cattle  that  occurred  by  reason  of  said  improper  bedding 
after  the  cars  were  so  received,'^  in  the  sense  that  appellant  would  not 
also  be  liable  for  the  same  injuries  if  it  was  previously  negligent  in 
loading  the  cattle  into  cars  that  were  insufficiently  bedded,  intending, 
as  the  evidence  indicates  it  did,  that  the  cattle  would  at  least  go  as  far  as 
Muskogee,  in  the  Indian  Territory,  in  the  same  cars,  without  other  or 
additional  bedding.  The  evidence  tends  to  show  that  it  was  the  custom, 
and  the  intention  of  the  parties  to  this  contract,  that  the  cars  in  which 
the  cattle  were  originally  loaded  were  to  go  through  to  East  St.  Louis, 
and  were  not  to  be  rebedded  until  they  had  reached  Muskogee,  which  is 
shown  to  be  about  half  way. 

We  have  considered  the  twenty-fourth  and  twenty-fifth  assignments, 
complaining  of  the  language  of  counsel  for  appellee  in  addressing  the 
jury,  and  are  of  the  opinion  that  no  error  is  shown  requiring  a  reversal 
of  the  case.  A  part  of  the  language  objected  to  was  withdrawn  by  coun- 
sel and  the  jury  instructed  not  to  consider  it,  and  the  other,  though  not 
to  be  approved,  was  not  of  such  character  as  to  require  a  reversal  of  the 
case. 

We  think  the  evidence  sufficient  to  support  appellee's  allegations  of 
iiegligence,  and  to  show  that  he  has  sustained  damages  thereby  in  the 
amount  awarded  him  by  the  jury. 

All  assignments  are  therefore  overruled^  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.  M.  Jeter  v.  R.  P.  Ooughenoub. 

Decided  January  14,  1905. 
1. — Judgment — ^Finality — ^Disposing  of  All  Issnet— Appeal. 

Where  plaintiff  sued  to  recover  an  office,  and. also  the  fees  thereof  collected 
by  the  defendant  while  wrongfully  holding  it,  and  the  verdict  was  for  the  plain- 
tiff as  to  the  office,  but  was  silent  as  to  the  matter  of  the  fees,  and  the  evidence 
did  not  show  what  amount  of  fees  defendant  had  collected,  the  failure  of  the  ver- 
dict to  find  as  to  the  fees  will  be  regarded  as  tantamount  to  a  finding  against 
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plaintiff  on  that  issue,  and  the  judgment  for  the  office  is  a  final  one,  from  whicb 
an  appeal  may  be  taken. 

8. — Same — ^Term  of  Office — ^Expiration  Pending  Appeal. 

Where,  in  a  suit  to  recover  an  office,  the  term  of  the  office  expires  pending 
an  appeal  of  the  case  by  the  defendant,  the  appeal  will  be  dismissed. 


-Necessity  of  Cross  Appeal. 
Where  the  appellee,  who,  as  plaintiff  below,  recovered  judgment  for  the  of- 
fice, but  failed  to  recover  for  the  fees,  did  not  preserve  the  issue  as  to  the  fees  by 
a  cross-appeal,  he  could  not  urge  that  matter  before  the  Appellate  Court. 

Error  from  the  District  Court  of  Hartley.  Tried  below  before  Hon. 
Ira  Webster. 

Veale,  Hendricks  &  Bailey  and  Browning,  Madden  &  Trulove,  for 
appellant. 

« 

Reeder  &  Cooper,  for  appellee. — The  verdict  of  the  jury  in  this  case 
disposed  of  all  the  issues  in  the  meaning  of  the  law.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Edwards,  36  S.  W.  Eep.,  430;  Sulphur  Springs  Ice  Co.  v. 
McKinley,  39  S.  W.  Rep.,  1098;  24  Am.  &  Eng.  Ency.  of  Law,  781; 
Johnson  v.  Murphey^s  Admrs.,  17  Texas,  216;  Toland  v.  Swearingen, 
34  Texas,  448 ;  Roberts  v.  Johnson,  48  Texas,  133. 

STEPHENS,  Associate  Justice. — Defendant  in  error  brought  this 
suit  to  recover  from  plaintiff  in  error  the  office  of  county  judge  of 
Moore  County,  and  also  damages  for  the  loss  of  the  fees  of  office  col- 
lected and  appropriated  by  plaintiff  in  error.  Both  issues  were  submitted 
to  the  jury  and  disposed  of  as  follows :  *TVe,  the  jury,  find  that  no  va- 
cancy existed  in  the  office  of  county  judge  of  Moore  County,  Texas,  and 
therefore  find  for  plaintiff,  with  fees  or  salary.'*  Judgment  was  entered 
on  this  verdict  for  the  office  and  costs  of  suit,  but  without  making  any 
mention  of  the  clause  "with  fees  or  salary."  Since  this  judgment  was 
rendered  the  tenure  of  office  in  dispute  has  ceased  to  exist,  and  for  that 
reason  the  judgment  can  not  be  executed. 

The  first  question  to  claim  our  attention  is  one  of  jurisdiction;  that 
is,  whether  the  judgment  appealed  from  disposed  of  all  the  issues,  so  as 
to  render  it  final  and  appealable. 

It  has  more  than  once  been  held  that  if  the  verdict  and  judgment  fail 
to  dispose  of  an  issue  made  by  the  pleadings  and  evidence  the  appeal 
from  such  a  judgment  must  be  dismissed  for  want  of  appellate  juris- 
diction. (Burch  V.  Burch,  22  S.  W.  Rep.,  825;  Bank  v.  Stucken,  37 
S.  W.  Rep.,  170;  Otto  v.  Halff,  32  S.  W.  Rep.,  1052,  and  cases  cited  in 
these  opinions.)  The  question,  then,  is.  Did  the  verdict  and  judgment 
dispose  of  the  claim  made  by  plaintiff  below  for  the  amount  of  fees  col- 
lected by  defendant?  In  submitting  this  issue  the  court  gave  the  fol- 
lowing charge :  "If  you  shall  find  for  the  plaintiff  under  the  foregoing 
instructions,  you  should  also  find  for  him  the  fees  or  salary,  if  any, 
which  the  evidence  may  show  that  the  defendant  has  received  since  he 
has  been  acting  county  judge  of  said  county."  The  evidence  tended  to 
show  that  defendant  had  collected  fees  during  the  time  he  held  the  office, 
but  failed  to  show  how  much  he  had  collected^  which  doubtless  accounts 
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for  the  form  of  the  verdict,  which  seems  to  have  been  construed  by  the 
court  as  finding  that  plaintiff  had  failed  to  show  any  amount  for  which 
he  was  entitled  to  judgment.  The  court,  therefore,  gave  judgment  for 
the  office  only,  thus,  in  effect,  denying  the  claim  for  fees.  The  case  of 
Roberts  v.  Johnson  (48  Texas,  133)  seems  to  be  authority  for  holding 
such  a  judgment  to  be  final,  and  in  line  with  it  is  the  case  of  Ablowich 
V.  Bank  (95  Texas,  429,  67  S.  W.  Rep.,  79).  See,  ftlso.  Carter  v.  In- 
surance Company  (3  Peters,  307),  which  was  a  suit  to  recover  fifty-six 
bales  of  cotton,  with  damages  and  costs,  and  in  which  it  was  held  that  a 
decree  for  the  restitution  of  the  cotton  with  costs  was  a  virtual  denial 
of  damages,  and  a  final  decree  as  to  the  claim  for  damages,  the  court  an- 
nouncing that  in  such  case  the  "party  will  be  deemed  to  have  waived 
the  claim  for  damages,  unless  he  then  interposed  an  appeal,  or  cross- 
appeal,  to  sustain  that  claim.** 

Therefore,  treating  the  judgment  as  final  and  as  being  against  plain- 
tiff below,  on  his  claim  for  fees  collected  by  the  defendant,  in  which 
judgment  he  has  acquiesced,  we  must  dismiss  the  suit  for  the  office  on 
the  authority  of  the  following  cases,  the  late  election  having  eliminated 
that  bone  of  contention :  Robinson  v.  State,  87  Texas,  568 ;  McWhorter 
V.  Northcutt,  24  Texas  Civ.  App.,  22,  57  S.  W.  Rep.,  904,  58  S.  W. 
Rep.,  721;  Eberstadt  v.  State,  20  Texas  Civ.  App.,  164,  49  S.  W.  Rep., 
655— writ  refused;  Watkins  v.  Huff,  94  Texas,  631,  64  S.  W.  Rep., 
682 ;  Southwestern  Tel.  &  Tel.  Co.  v.  Galveston  County,  59  S.  W.  Rep., 
589.  The  judgment  denying  recovery  on  the  other  cause  of  action  set  up 
in  the  petition,  being  valid  and  enforceable,  and  not  complained  of,  will 
be  permitted  to  stand. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 
Delia  Barnes. 

Contribntory  Negligence— Kallroad  Employe. 

B.,  one  of  the  painting  gang  of  a  railroad  locomotive  department,  was  famil- 
iar with  the  premises  where  a  vat  of  boiling  lye  was  kept.  The  lid  of  the  vat 
was  down  as  B.  passed  across  it,  going  after  a  bucket  of  water,  but  had  been 
raised  by  the  man  in  'charge  wlien  B.  returned,  and  he  stepped  into  it^  8team  es- 
caped from  the  vat  both  when  the  lid  was  down  and  when  it  was  open,  and  B. 
knew  that  the  lid  was  liable  to  be  raised  at  any  time.  Held,  that  his  failure  to 
notice  that  the  vat  was  open  was  contributory  negligence,  precluding  a  recovery 
for  the  injury  so  received. 

Appeal  from  the  District  Court  of  Grayson.  Tried  before  Hon.  Rich- 
ard Morgan. 

r.  S.  Miller  and  Smith  £  Beaiy,  for  appellant. — 1.  Appellant  had 
the  right  to  select  the  instrumentalities  and  conduct  its  business  in  its 
own  way,  and,  unless  there  was  a  failure  on  its  part  to  exercise  ordinary 
care  for  the  safety  of  its  employes,  it  is  not  liable  to  them  if  they  are 
injured.  1  Labatt  Mast,  and  Serv.,  sees.  34,  39;  Kraeft  v.  Meyer,  92 
Wis.,  252;  Fisk  v.  Railway,  158  Mass.,  238;  Bonnett  v.  Railway,  86 
Texas,  72. 

2.    The  court  erred  in  refusing  to  grant  defendant's  motion  for  a 
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new  trial  on  the  ground  that  the  verdict  is  not  supported  by  the  evi- 
dence in  this :  The  evidence  shows  that  the  deceased  knew  the  location, 
construction,  contents,  surroundings  and  manner  of  using  the  vat  into 
which  he  fell  at  the  time  he  fell,  and  assumed  the  risk  of  the  same,  if  the 
same  was  dangerous.  Railway  v.  Thompson,  33  S.  W.  Rep.,  718;  Rail- 
way V.  Scott,  62  S.  W.  Rep.,  1077;  Railway  v.  Lempe,  59  Texas,  19;  Oil 
Company  v.  Shaw,  65  S.  W.  Rep.,  693 ;  Railway  v.  Walker,  76  S.  W. 
Rep.,  228;  Quill  v.  Railway,  57  S.  W.  Rep.,  948. 

3.  When  the  undisputed  evidence  shows  knowledge  on  the  part  of 
the  servant  of  the  danger  that  causes  his  injury,  prima  facie,  he  is,  as  a 
matter  of  law,  held  to  assume  the  risk  of  same,  and  the  burden  rests  on 
him  to  show  facts  that  will  relieve  him  from  the  consequences.  Rail- 
way V.  Royall,  43  S.  W.  Rep.,  816;  Railway  v.  Sheider,  88' Texas,  163; 
Railway  v.  De  Olios,  76  S.  W.  Rep.,  224. 

Wolfe,  Hare  &  Maxey,  for  appellee. — On  the  point  that  it  was  neces- 
sary for  the  deceased  to  have  had  a  knowledge  of  the  habits  of  leaving 
the  tank  open :  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Mayfield,  68  S. 
W.  Rep.,  817;  Texas  &  Pac.  Ry.  Co.  v.  Johnson,  89  Texas,  519;  Mis- 
souri,  K.  &  T.  Ry.  Co.  v.  Hannig,  91  Texas,  351;  Bennett  v.  Railway 
Co.,  89  Texas,  72;  Texas  &  N.  0.  Ry.  Co.  v.  Bingle,  91  Texas,  287; 
St.  Louis  S.  W.  Ry.  Co.  v.  Kelton,  66  S.  W.  Rep.,  887. 

BOOKHOTTT,  Associate  Justice. — This  suit  was  instituted  by  John 
Barnes  against  the  appellant  to  recover  damages  for  personal  injuries 
received  by  him  while  in  the  employ  of  appellant  at  Denison,  as  a  mem- 
ber of  the  paint  department  John  Barnes  having  died  during  the 
pendency  of  the  suit,  on  May  14,  1904,  Delia  Barnes,  his  wife,  made  her- 
self a  party  plaintiff,  and  prosecuted  the  suit  for  herself  and  the  children 
of  John  Barnes.  A  trial  resulted  in  a  judgment  in  favor  of  Ddia 
Barnes  for  $3,500,  and  that  the  children  take  nothing,  from  which  judg- 
ment defendant  appealed. 

Conclusions  of  fact. — John  Barnes  was  a  member  of  the  painting  gang 
of  the  locomotive  department  of  appellant  at  Denison.  J.  H.  Roher  was 
his  foreman.  The  railroad,  near  which  the  new  paint  shop  in  which 
Barnes  worked  is  located,  runs  nearly  southeast  and  northwest.  The  new 
paint  shop  is  north  of  the  track.  The  oil  room  is  south  of  the  railroad 
and  a  little  west  of  south  from  the  new  paint  shop.  The  blacksmith 
shop  is  south  "of  the  iron  room.  There  is  a  door  in  the  oil  room  on  the 
east  side  near  the  southeast  comer;  there  is  a  door  in  the  north  side  of 
the  old  paint  shop  near  the  northeast  corner,  one  in  the  south  side  near 
the  center,  and  one  in  the  west  end.  The  door  to  the  iron  room  was  in 
the  east  end.  The  oil,  varnishes  and  waste  were  kept  in  the  oil  room, 
and  other  supplies  were  kept  in  the  storeroom,  which  was  near  the  round- 
house. The  iron  room  is  south  of  the  new  paint  shop  and  also  south  of 
the  railroad.  Between  the  iron  room  and  the  railroad  is  a  vat  built  in 
the  ground.  It  is  about  eight  feet  long,  and  three  or  four  feet  wide,  and 
three  feet  deep,  in  which  lye  is  prepared  for  putting  in  pumps,  brake 
cylinders  and  other  machinery,  to  clean  them.  The  vat  has  two  doors 
about  four  feet  long  and  three  or  four  feet  wide,  which  open  upwards 
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like  the  lid  of  a  trunk.  A  car  standing  on  the  track  would  be  about 
two  and  a  half  feet  from  the  edge  of  the  vat. 

There  was  a  faucet  for  furnishing  water  on  the  north  side  of  the  vat. 
There  was  also  a  faucet  with  a  steam  hose  attached  for  heating  water. 
The  faucets  were  constructed  to  prepare  the  lye  for  the  vat,  but  it  had 
been  the  custom  of  the  painters,  whenever  they  wanted  warm  water,  to 
draw  water  from  the  water  faucet  and  then  turn  the  steam  hose  into 
the  bucket  and  heat  it.  This  had  been  the  custom  so  long  that  the  com- 
pany knew,  or  should  have  known,  of  it.  It  was  necessary  for  the 
painters  to  have  warm  water  to  wash  off  the  old  paint  from  the  engine 
tanks.  The  painters  had  no  business  with  the  vat,  but  when  they  went 
to  the  oil  room  for  stock,  or  to  the  vat  to  get  water,  if  there  was  a  car 
on  the  track,  it  was  their  custom  to  walk  over  a  comer  of  the  vat.  The 
oil  men,  in  carrying  oil  for  the  engines,  also  usually  walked  over  the 
comer  of  the  vat  if  there  was  a  car  on  the  track. 

For  a  more  particular  description  of  the  surroundings  of  the  vat  ref- 
erence is  here  made  to  the  following  diagram : 


BLACKSMITH 
SHOP 

D' 

On  the  11th  of  March,  1903,  John  Barnes,  a  painter,  started  from  the 
new  piint  shop  with  a  bucket  to  go  to  the  vat  to  get  some  warm  water. 
There  was  a  box-car  standing  on  the  track  just  north  of  the  vat.  When 
he  reached  the  vat  he  asked  Tudor,  who  was  working  at  the  vat,  if  there 
was  any  water  in  the  vat,  and  was  told  there  was  none.  Tudor  belonged 
to  the  cleaning  department.  Barnes  then  said  that  he  would  go  to  the 
blacksmith  shop  and  get  water,  and  turned  and  started  in  the  direction 
of  the  blacksmith  shop.    The  water  had  been  cut  off  the  pipe  at  the  vat 
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the  night  before  to  keep  it  from  freezing,  and  had  not  been  turned  on 
when  Barnes  came  to  the  vat  for  water.  In  such  case  it  was  customary 
to  go  to  the  blacksmith  shop  for  water  and  return  to  the  vat  to  warm  it 
The  water  was  warmed  by  turning  the  steam  hose  in  the  bucket  of  cold 
water.  Just  prior  to  Barnes'  return  to  the  vat  Tudor  opened  the  east 
door  to  take  out  a  pump.  He  went  to  the  west  end  of  the  vat,  leaving 
the  door  open,  and  stooped  down  with  his  back  to  the  vat  to  get  a  wire 
to  pull  the  pump  out.  While  so  doing  he  heard  some  one  halloa,  and 
turned  and  saw  a  man  in- the  vat.  He  ran  to  him  and  saw  it  was  Barnes, 
and  pulled  him  out.  It  was  about  nine  o'clock  in  the  morning  and  the 
weather  was  cool.  Bames  died,  as  a  result  of  falling  in  the  vat,  on 
March  24,  1903.  When  the  lid  of  the  vat  was  raised  the  steam  would 
boil  up  out  of  the  vat  so  that  one  approaching  the  vat  could  not  see 
whether  the  doors  were  open  or  closed.  There  is  evidence  that  when  the 
doors  are  closed  the  steam  will  boil  up  around  the  doors,  but  not  to  so 
great  an  extent  as  when  they  are  opened. 

OPINION. 

Whether  or  not  the  act  of  Tudor,  in  raising  the  east  lid  or  door  of  the 
vat,  and  leaving  it  open,  while  he  went  to  the  west  end  thereof  to  get 
a  wire  to  pull  out  a  pump,  knowing  that  Bames  would  likely  return  to 
the  vat  to  warm  his  bucket  of  water,  was  such  actionable  negligence  as 
made  the  appellant  liable,  it  is  unnecessary  to  decide.  It  is  not  denied 
that  Barnes  was  familiar  with  the  location  of  the  vat,  its  contents,  sur- 
roundings and  manner  of  its  use.,  The  court  so  told  the  jury  in  the 
charge,  and  that  he  assumed  the  risks  incident  to  these  matters,  with 
which  he  was  familiar.  Barnes  must  have  known  that  the  doors  of  the 
vat  were  required  to  be  opened  at  times  to  take  out  or  put  articles  in  the 
vat  for  cleaning.  He  knew  that  the  vat  was  being  used,  for  he  had 
conversed  with  Tudor,  who  was  working  there,  only  a  short  time  before. 
He  had  been  working  on  the  premises  ever  since  the  vat  had  been  there, 
which  was  at  least  six  years.  He  knew  that  the  vat  was  for  the  prepara- 
tion and  boiling  of  lye  to  clean  machinery.  He  knew  that  the  boilin.sr 
lye  in  cold  weather  gave  off  steam  in  such  volume  that  when  the  doors 
of  the  vat  were  open  it  concealed  the  top  of  the  vat  from  view.  The 
first  notice  that  Tudor  had  that  any  one  had  fallen  in  the  vat  was 
when  he  heard  Barnes'  halloa.  If  Barnes,  when  he  returned  from  the 
blacksmith  shop  with  the  water,  could  have  seen  the  vat  was  open  and 
thoughtlessly  walked  into  it,  or  if  the  same  was  so  clouded  by  steam 
that  he  could  not  see  it  and  walked  into  it  without  knowing  whether  the 
vat  was  closed  or  open,  in  either  event  we  are  of  the  opinion  he  was 
guilty  of  such  contributory  negligence  as  precluded  a  recovery  by  plain- 
tiff. (Bonnet  v.  Railway,  89  Texas,  72;  Gulf,  C.  &  S.  P.  Ry.  Co.  v. 
Williams,  72  Texas,  159;  Shipply  v.  I^eather  Co.,  83  N.  W.  Rep.,  234, 
124  Mich.,  553;  Browne  v.  Seigel,  60  N.  E.  Rep.,  815,  191  111.,  226.) 

The  appellant  requested  the  court  to  instruct  a  verdict  for  it.  Under 
the  case  as  made  this  charge  should  have  been  given.  The  cause  having 
been  fully  developed,  the  judgment  is  reversed  and  here  rendered  for 
appellant. 

Reversed  and  rendered. 
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Abandonment. 

Of  homestead  by  acquisition  of  another.     See  Homestead,  1, 

Absence. 

Of  defendant  from  State.    See  Limitation,  3,  4. 

Abstract  of  Title. 

As  notice.     See  Notice,  5,  6. 

Contract  to  furnish.    See  Vendor  and  Purchaser,  1, 

Accord  and  Satisfaction. 

1.  One   receiving   personal   injury  by   the   concurring   negligence  of   several 

persons  may  accept  a  payment  from  one  and  guarantee  him  against 
further  liability  upon  the  claim  without  releasing  the  other  joint 
wrongdoers  from  liability.     Robertson  v.  Trammell,  53. 

2.  Plaintiff  having  received  personal  injuries  through  the  alleged  negligence 

of  his  employer,  a  contractor,  and  that  of  two  railway  companies, 
accepted  from  one  of  such  companies  the  sum  of  $1,000,  guaranteeing 
to  protect  it  from  further  liability,  but  stipulating  that  the  contract 
of  settlement  did  not  release  the  company  making  such  payment  or 
either  of  its  codefendants  from  liability  for  the  wrongs  complained  of; 
held,  that  he  was  not  precluded  by  such  settlement  from  recovering 
ludgment  against  another  of  the  joint  wrongdoers,  the  amount  paid 
by  its  codefendants  being  allowed  as  a  credit  on  plaintiff's  claim  against 
the  one  so  held  liable.    Id, 

Aeknowledgment. 

Of  contract  for  lien  on  homestead.     See  Mechanic's  Lien,  5,  t, 
1.  A  declaration  in  an  acknowledgment  of  a  deed  by  a  married  woman  that 
she  consented  that  the   instrument  be  recorded   was  equivalent   to  a 
statement  that  she  did  not  wish  to  retract  it.    Masterson  v,  Harris,  146. 

Action. 

Restraining  prosecution  of.     See  Injunction,  2,  S. 
Between  nonresidents.     See  Jurisdiction,  1,  2. 

Aot  of  Ood. 

1.  A  fall  of  rain  producing  a  volume  of  water  so  great  that  it  could  not 

reasonably  have  been  anticipated  and  provided  against  by  veiy  skillful 
and  competent  railroad  builders,  taking  into  consideration  the  lay 
of  the  land  there,  will  be  deemed  an  act  of  God  such  as  will  render  a 
failure  to  have  sufficient  openings  and  sluiceways  fop  such  a  volume  of 
water  not  negligence  on  the  part  of  the  railway  company.  Chicago,  R. 
L  d  P.  Ry,  Co.  V.  Cain,  631. 

2.  Where  the  railway  company  was  guilty  of  negligence  in  running  its  train 

while  an  unprecedented  rain  storm  was  raging,  and  at  too  high  a  rate 
of  speed,  and  this  negligence  concurred  with  the  rain  storm  in  bringing 
about  a  wreck  of  the  train,  the  company  is  liable,  notwithstanding  the 
injury  is  due  in  part  to  such  act  of  God.    Id, 
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AdmlniitTation. 

Independent  of  orders  of  court.  See  Independent  Executor,  1,  2. 
1.  The  maker  of  a  trust  deed,  given  as  indemnity  against  liability  of  the 
beneficiary  incurred  in  the  interest  of  the  maker,  having  conveyed  the 
property  to  another  before  his  death,  his  estate  had  no  interest  therein 
which  required  presentation  of  the  claim  in  the  administration  proceed- 
ings before  sale  by  the  trustee  under  the  powers  conferred  by  the  deed. 
Miles  V.  Coleman  Nat.  Bank,  73. 

Advene  Pot seBslon. 

Defining  in  charge.    See  Instructions  to  Juries,  SS,  Si. 
Of  tenant  in  common.    See  Limitation,  5. 
Actual  and  constructive.    See  Limitation,  9. 
Extent  of.    See  Limitation,  8,  9. 

1.  Where  in  trespass  to  try  title  plaintilT's  claim  is  based  upon  ten  years' 

adverse  possession,  through  tenants  holding  for  her,  charge  which  ex- 
cluded her  right  to  tack  the  possession  of  the  tenants  held  erroneous. 
Travis  v.  Hall,  143. 

2.  Ten  years'  use  or  enjoyment  of  property,  or  a  part  thereof,  by  a  tenant 

claiming  the  whole  for  his  landlord,  would  support  title,  though  the 
tenant's  house  may  have  been  situated  without  the  boundaries.    Id. 

Afldayit. 

No  part  of  record.    See  Bills  of  Eofoeption,  1. 
On  knowledge  and  belief.    See  Mechani&s  Lien,  7;  New  Trial,  1. 
1.  Affidavit  required  in  judicial  proceedings  must  be  made  by  one  personally 
appearing  before  the  officer  attesting  it,  and  can  not  be  sworn  to  over 
the  telephone.    Sullivan  v.  First  Nat,  Bank  of  Flatonia,  228. 
2.' An  application  for  continuance  on  account  of  the  absence  of  a  witness, 
which  purported  to  be  sworn  to  by  a  party  to  the  suit  who,  being  sick 
and  unable  to  attend,  was  called  to  the  telephone  by  the  clerk,  and  made 
affidavit  to  the  statements  as  read  to  him,  and  authorized  his  attorn^ 
to  sign  his  name,  was  not  legally  verified  and  was  properly  refused.    Id. 

Agency. 

Authority  of  station  agent.    See  Carriers  of  Freight,  1,  2. 
Authority  of  broker.    See  Insurance,  Fire,  1. 
Ratification  of  unauthorized  act.    See  Insurance,  Fire,  i. 

1.  Where  the  agent,  having  undertaken  the  performance  of  some  duty  of  his 

principal,  employs  upon  his  own  account  a  servant  or  subagent  to  assist 
him,  the  subagent  must  look  to  his  immediate  employer,  the  agent,  and 
not  the  principal.    Rational  Cash  Register  Co.  v.  Hagan,  281. 

2.  A  contract  by  an  express  company's  agent  for  transportation  of  goods  on 

a  certain  day  and  train  is  within  the  scope  of  his  agency,  and  affirmative 
authority  so  to  contract  need  not  be  proved.  Paoifii  Express  Co.  v. 
Needham,  129. 

3.  It  was  error  to  charge  that  an  express  company  was  bound  by  a  contract 

for  transportation  of  property  for  a  shipper  on  a  given  day  and  train, 
made  by  the  driver  of  its  delivery  wagon,  in  the  absence  of  evidence  of 
his  authority  so  to  contract.    Id. 

4.  Though  the  courts  will  enforce  no  wagering  contract,  nor  render  any  judg- 

ment based  upon  its  terms,  when  such  contract  has  been  executed  and 
its  fruits  paid  to  the  agent  of  the  winner,  the  agent  can  not  hold  them 
as  against  his  principal.    Russell  v.  Kidd,  411. 

5.  Where  plaintiff  undertook  to  sell  defendant's  land  upon  an  agreement  that 

he  was  to  have  for  his  services  in  selling  all  that  the  land  brought  over 
and  above  $780,  and  a  purchaser  was  found  at  a  price  of  $1,350,  for 
$350  of  wliich  he  executed  notes,  and  for  the  remainder  deeded  to  de- 
fendant another  tract  of  land  at  an  agreed  valuation  of  $1,000,  plaintiff 
was  entitled  to  recover  for  his  commission  the  difference  between  $780 
and  the  value  of  the  land  and  notes  taken  in  exchange.  Ullman  v. 
Land,  422. 
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Alteration. 

Of  written  instrument.    See  Bankingf  2;  Evidenoef  29. 
Of  contract,  discharge  of  surety.    S^  Surety,  3, 

Alternative  Questions. 

Answer  to  insufficient,  when.    See  Verdict,  5. 

Amendment. 

Of  briefs.    See  Briefs,  S. 

Of  verdict  by  jury.    See  Verdiet,  8. 

Amonnt  in  Controversy. 

Railways  alleged  to  be  partners.    See  Jurisdietum,  S. 
Penalty  and  damages.    See  Penalty,  1. 

Animals. 

Killed  by  railway  train.    See  Raihcays,  S-l. 

Anti-trust  law. 

Limited  restraint  of  trade.    See  Contract,  4* 

Act  of  1903  not  retroactive.    See  Unlawful  Conihination,  1, 

Appeal. 

1.  A  judgment  can  not  form  the  basis  of  an  appeal  which  does  not  dispose 

of  all  the  parties  and  all  the  issues  involved.  Wilson  Hardware  Co,  v. 
Duff,  446. 

2.  Where  several  suits,  by  garnishment  and  otherwise,  and  involving  the  ri^ht 

to  a  certain  fimd,  were  consolidated,  and  on  the  trial,  the  money  having 
been  deposited  in  court,  one  of  the  parties  occupying  the  attitude  of  a 
mere  stockholder  was  discharged,  and  a  garnishing  creditor  whose  debt 
had  not  then  been  reduced  to  judgment  was  held  to  be  entitled  to  prior- 
ity over  another  claimant,  and  the  case  was  continued  on  the  docket 
until  the  amount  due  such  creditor  should  be  judicially  determined,  the 
judgment  was  not  a  final  one  from  which  an  appeal  could  be  taken.    Id, 

8.  A  bond  on  appeal  from  Justice  Court  which  sufficiently,  and  in  other  re- 
spects correctly,  describes  the  judgment  appealed  from,  is  not  invalid  for 
the  reason  that  it  describes  a  judgment  defendant,  not  appealing,  as 
''Star  Piano,"  instead  of  "Star.  Piano  Company,"  and  it  was  error  to 
dismiss  the  appeal  because  of  such  variance.  Jesse  French  P,  d  0.  Co, 
i>,  Mears,  179. 

4.  One  of  two  defendants  against  whom  judgment  was  recovered  in  Justice 
Court  could  appeal  without  making  the  bond  payable  to  its  codefend- 
ant.    Id, 

6.  Where  appellant,  in  lieu  of  an  appeal  bond,  made  proof  before  the  trial 
judge  of  his  inability  to  give  bond,  and  the  judge's  certificate  recited 
that  plaintiff  (appellant),  by  presenting  his  affidavit  of  such  inability 
"within  term  time,"  has  made  the  necessary  proof,  etc.,  and  the  date  of 
such  certificate  was  within  the  term  of  the  court,  this  was  sufficient  to 
show  that  the  court  was  actually  in  session  at  the  time  the  order  was 
made,  there  being  nothing  in  the  record  to  show  that  it  was  not  so  in 
session.    Emerson  v.  Missouri,  K.  d  T.  Ry.  Co.,  110. 

Argument  of  Counsel. 

1.  Improper  argument  of  counsel  held  no  ground  for  reversal  where  properly 
cured  by  the  action  of  the  trial  court    Robertson  v,  Trafnnhell,  54. 

Archives. 

1.  The  original  English  field  notes,  and  the  map  prepared  by  the  surveyor 
who  located  the  survey,  are  a  part  of  the  original  title,  and  may  be  con- 
sidered, together  with  the  translated  field  notes  embodied  in  the  grant, 
for  the  purpose  of  identifying  and  fixing  the  location  of  the  survey. 
Wilkins  v,  Clawson,  162. 


652  Index. 

Assault. 

By  conductor  upon  passenger.    See  Carriers  of  Passengers^  SS. 

Assignment. 

Restriction  of  right  of.    See  Bailment,  3. 
Of  property  in  hands  of  bailee.    See  Custom,  2, 
Of  action  for  cancellation  of  deed.    See  Duress,  5. 
Attacking  for  fraud.    See  Fraud,  2,  3, 

Assignment  of  Error. 

In  giving  charge.    See  Brief,  2. 

1.  An  assignment  of  error  will  be  disregarded  which  is  multifarious  and  fails 

to  specify  only  a  single  ground  or  ruling,  as  required  by  the  statute. 
Houston,  E.  d  W.  T.  Ry.  Co.  v.  Ollis,  231. 

2.  Where  two  assignments  of  error  are  submitted  as  one,  followed  by  the 

single  proposition  that  "The  requested  charges  presented  the  law  of  the 
case,  and  should  have  been  given/'  and  the  two  assignments  raise  dia- 
tinct  errors  relating  to  different  rulings  and  different  subjects,  such  as- 
signments are  not  entitled  to  consideration.  Chicago,  R.  /.  d  P.  Ry,  Co, 
V,  Cain,  531. 

3.  Assignments  of  error,  though  not  followed  by  propositions,  may  be  consid- 

ered when  they  are  in  themselves  propositions.    Castellano  v.  Marks,  273. 

4.  Under  Rule  30  for  Courts  of  Civil  Appeals  it  is  permissible,  although  not 

commendable,  to  copy  all  the  assignments  of  error  into  the  brief  one 
after  the  other,  no  matter  hov/  many  subjects  they  may  relate  to,  and 
follow  them  with  propositions,  but  in  such  case  each  proposition  must 
refer  to  the  particular  assignment  upon  which  it  is  based,  and  a  propo- 
sition referring  as  its  basis  to  all  the  assignments  will  not  be  considered. 
Neal  V,  Galveston,  H,  d  8.  A.  Ry,  Co,,  235. 

5.  Where  assignments  of  error  relating  to  different  rulings  and  subjects  are 

grouped  in  violation  of  the  rules,  and  are  not  follow^  separately  by  ap- 
propriate propositions  and  statements,  they  will  not  be  considered.  West- 
em  U,  Tel  Co,  V,  Waller,  512. 

6.  An  assignment  of  error  in  a  charge,  in  submitting  an  issue  not  raised  by 

the  evidence,  should  point  out  in  itself,  or  by  propositions  submitted 
under  it  in  the  brief,  the  issue  claimed  to  be  thus  improperly  submitted. 
CHray  v,  Moore,  407. 

7.  An  assignment  of  error  should  be  correctly  copied  into  the  brief  to  entitle 

it  to  consideration.    Id, 

8.  A  proposition  which  presents  a  distinct  question  arising  from  the  action 

of  the  court  upon  a  matter  having  no  connection  with  that  complained 
of  in  the  assignment  can  not  be  considered.  El  Paso  Electric  Ry,  Co,  v, 
Hany,  91. 

9.  Assignments  of  error  which  do  not  appear  in  the  record,  and  which  are  not 

copied  into  the  brief  of  plaintiff  in  error,  can  not  be  considered.    Id. 
10.  A  complaint  that  the  court  should  have  submitted  an  issue  suggested  by  a 
requested  charge,  although  the  charge  itself  was  erroneous,  should  be 
made  by  a  separate  assignment  of  error.    Id. 

Assumed  Bilk. 

Direction  of  superior.    See  Master  and  Servant,  2-6. 
Insufficient  lighting.    See  Master  and  Servant,  8. 
Operation  of  train.     See  Master  and  Servant,  H-16, 
Obedience  to  orders.    See  Master  and  Servant,  11, 
Negligence  of  foreman.    See  Master  and  Servant,  18-21. 
Dangerous  Machinery.    See  Master  and  Servant,  22-24. 
Defective  machinery.    See  Master  and  Servant,  2$-27. 

Aiinming  Fact. 

Evidence  must  be  undisputed.    See  Instructions  to  Juries,  3. 
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Attaohment. 

Right  to  open  and  conclude.    See  Praetioe  in  Trial  Court,  4. 

1.  In  a  suit  against  H.  K.  and  R.  K.,  composing  the  Ann  of  H.  ft  R.  K.,  a 

writ  of  attachment  directed  against  the  property  of  H.  &  R.  K.  author- 
ized a  levy  on  either  the  firm  property  or  the  individual  property  of 
either  partner.    Kleinamith  v.  Kempner,  246. 

2.  On  the  issue  of  levy  of  attachment,  without  probable  cause,  defendant 

should  have  been  allowed  to  prove  that  his  refusal  to  make  settlement  of 
the  claim  sued  on  was  for  the  reason  that  he  claimed  offsets  on  plain- 
tiff's demand.    Id. 

3.  Where,  in  attachment,  the  evidence  shows  that  no  actual  damages  were  oc-^ 

casioned  by  reason  of  the  levy,  a  recovery  for  exemplary  damages  can 
not  be  sustained.    Law9on  v.  Cfoodvnn,  484. 

Attorney. 

Improper  argument  by.    See  Argument  of  Counsel,  1, 

Bailment 

Transfer  of  property  upon  books.    See  Custom,  2. 

1.  The  owner  of  property  in  possession  of  a  bailee  can  not  recover  its  valua 

from  the  latter,  who  declines  to  purchase  it  and  offers  to  deliver  the 
property.    Ouffey  Petroleum  Co.  v.  Olaaa  Oil  Co.,  413. 

2.  The  testimony  failing  to  show  that  defendants,  who  were  sued  for  failing 

to  deliver  property  stored  with  them,  were  bailees  for  hire,  the  burden 
of  proof  was  upon  plaintiff  to  show  a  wrongful  failure  to  deliver,  and 
not  upon  defendants  to  establish  their  excuse  for  nondelivery.  Sanger 
V.  Travis  County  Farmers*  Alliance,  321. 
8.  Cotton  having  been  delivered  to  a  bailee,  who  issued  tickets  therefor  con- 
taining the  name  of  the  bailor,  and  weight  of  the  bale,  with  the  stipula- 
tion, 'Transferable  only  on  the  books  of  the  yard,"  such  tickets  evi- 
denced a  contract  restricting  the  sight  of  assignment  by  the  holder,  and 
the  production  of  the  ticket  by  another  party,  without  proof  of  the  trans- 
fer of  the  cotton  upon  the  books,  was  insufficient  to  establish  liability  of 
the  bailee  to  such  ticket-holder  for  failure  to  deliver  the  cotton.    Id. 

Banking. 

Payment  by  check.    See  Payment,  1, 

1.  The  indorsement  of  a  duplicate  check  creates  no  new  liability  on  the  part 

of  the  indorser  different  from  the  original,  and,  having  been  discharged 
from  liability  on  the  original  by  laches  as  to  presentment,  he  can  not  be 
held  on  the  duplicate.    LeuAs  v.  Commercial  Nat.  Bank,  241. 

2.  Ab  between  a  depositor  and  a  bank,  the  latter  is  held  to  a  knowledge  of 

the  signature  and  handwriting  of  its  customers,  and,  in  the  absence  of 
some  fault  on  the  part  of  the  customer  affecting  the  question  of  lia- 
bility, a  forged  check,  whether  the  forgery  was  accomplished  by  material 
alteration  or  imitation  of  the  signature,  is  honored  by  the  bank  at  its 
peril.    Morris  v,  Beaumont  Nat.  Bank,  97. 

Benefit  Society. 

Dissolution  of  lodge.  See  Estoppel,  3. 
1%  A  provision  in  a  benefit  certificate  that  if  the  admission  fees,  dues  or 
beneficiary  fund  assessments  levied  against  the  holder  were  not  paid,  as 
required  by  the  constitution  and  laws  of  the  order,  the  certificate  should 
become  null  and  void,  contemplated  that  in  the  event  of  a  failure  to  pay 
such  dues  the  certificate  should  become  void  without  any  action  on  the 
part  of  the  order,  unless  payment  was  prevented  by  some  act  or  omission 
on  the  part  of  the  order  or  its  officers.  Sovereign  Camp  W.  O.  W.  v. 
Hicks,  424. 

2.  The  holder  of  a  benefit  certificate  was  not  suspended  from  the  order  for  not 

paying  his  monthly  dues,  where  he  failed  to  do  so  because  the  clerk  who 
received  them  was  out  of  town  or  there  was  no  clerk.    Id. 

3.  Where  a  certificate  in  a  benefit  society  expressly  stipulated  that  it  should 

be  forfeited  if  the  members  did  not  comply  with  the  constitution  and 
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laws,  and  such  by-laws  as  were  in  force,  or  should  thereafter  be  enacted, 
such  constitution  and  laws  became  a  part  of  the  contract  and  binding 
on  the  holder.    Id, 

Bias  of  Witness. 

Right  to  show.    See  Witneaa,  1. 

Bills  of  beeption. 

1.  Affidavits  relating  to  the  action  of  the  judge  upon  bilb  of  exception  of 

appellant  are  unauthorized,  constitute  no  part  of  the  record,  and  should 
not  be  included  in  it.    Hamilton  v,  Saund^a,  141. 

2.  Where  a  bill  of  exceptions  states  that  certain  evidence  was  admitted,  but 

the  agreed  statement  of  facts,  purporting  to  contain  all  the  material 
facts  proved,  does  not  show  such  evidence,  the  statement  of  facts  will 
control  the  bill.    Western  U.  Tel  Co.  v.  Waller,  616. 

Bond. 

On  appeal  from  Justice  Court.    See  Appeal,  S. 

Of  appellant  to  codefendant.    See  Appeal,  4, 

Affidavit  of  inability  to  give.    See  Appeal,  5. 

To  procure  levy  of  writ.    See  Indemnity,  3. 

Designation  of  place  of  business.    See  Liquor  Dealer,  i. 

Requirement  of,  held  constitutional.    See  Liquor  Dealer,  2. 

Not  to  sell  to  minor.    See  Liquor  Dealer,  3, 

Breach  of.    See  Liquor  Dealer,  4. 

Surety  on  guardian's  bond  entitled  to  offsets.    See  Surety,  2. 

Boundary. 

1.  Where  it  is  evident  that  some -one  of  the  calb  in  the  field  notes  of  a 

block  of  connected  surveys  must  be  treated  as  a  mistake,  it  is  proper  to 
so  treat  the  one  the  regarding  of  which  as  a  mistake  will  result  in  the 
fewest  possible  conflicts.    Lyon  v.  Waggoner,  206. 

2.  The  field  notes  of  a  survey  called  to  b^in  on  the  north  line  of  the  N. 

survey,  and  to  cross  a  bayou  at  3,008  varas  N.  80  E.  therefrom;  the  N. 
survey  extended  only  1,169  varas  S.  80  W.  from  the  bayou;  how  such 
ambiguity  could  be  explained,  and  the  beginning  comer  located,  was  a 
question  of  fact  for  the  jury,  depending  on  the  whole  evidence,  and  it 
was  error  to  charge  the  jury  that  they  must  locate  the  beginning  comer 
in  the  north  line  of  the  N.  survey  within  1,169  varas  west  of  the  bayou. 
Wilkine  v,  Clawson,  162. 
8*  A  call  -for  a  beginning  comer  in  the  north  line  of  another  survey,  which 
can  be  located  with  certainty,  though  locative  in  the  sense  that  it  ties 
the  two  surveys  together,  does  not  necessarily  render  subordinate  a  call 
for  course  and  distance  east  therefrom  to  a  natural  landmark  which 
would  give  a  beginning  point  west  of  the  north  line  of  the  survey  called 
for.    Id. 

Briefs. 

Propositions  in.    See  Assignment  of  Error,  2-6,  8. 

Copying  assignments  of  error  in.    See  Assignment  of  Error,  7-9, 

1.  A  proposition  asserting  error  in  a  charge  should  be  followed  by  a  state- 

ment showing  such  charge  to  have  been  given,  with  citation  fk  the  page 
of  the  record  where  it  may  be  found.    Gray  v.  Moore,  407. 

2.  A  charge  complained  of  should  be  given  either  in  the  assignment  of  error 

or  the  statement  in  the  brief.  Id. 
8.  Where  a  motion  attacking  an  appellant's  brief  for  want  of  conformity  with 
rules  of  court  has  been  filed,  together  with  a  brief  of  appellee,  in  a  Court 
of  Civil  Appeals,  a  motion  to  amend,  except  in  the  matter  of  citation  of 
additional  authorities,  will  not  be  granted  unless  it  appears  that  it  will 
not  involve  injustice  or  inconvenience  to  the  opposite  party,  lieai  v. 
Chilveston,  B.  d  8.  A.  Ry.  Co.,  236. 
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Broker. 

Proceeds  of  illegal  contract.    See  Cotton  Future$,  1, 
Authority  tb  represent  insurers.    See  Imurance,  Fire,  1. 

Burden  of  Proof. 

Of  wrongful  failure  to  deliver.    See  Bailment,  2, 

On  delivery  in  damaged  condition.    See  Camera  of  Freight,  4, 

On  transportation  on  connecting  lines.    See  Carriers  of  Freight,  5,  6, 

Of  conversion  of  property  of  ward.    See  Otiardian,  4,  5. 

Charges  upon.    See  Inatructiona  to  Juries,  18. 

As  to  application  of  payment.    See  Payment,  2, 

To  show  freedom  from  legal  disability.    See  Preacription,  5. 

1.  Instruction  in  regard  to  the  burden  of  proof  resting  on  plaintiff  in  an  action 

for  injury,  by  the  concurring  negligence  of  two  or  more  defendants,  held 
correct.    Robertaon  v.  Trammell,  54. 

2.  When  plaintiff  had  made  out  a  prima  facie  case  of  negligence  on  the  part 

of  defendant,  in  setting  fire  to  his  property  by  sparks  from  its  engine, 
it  devolved  on  defendant  to  rebut  it,  but  the  burden  of  proof  on  the 
whole  case  was  on  plaintiff.    8t.  Lovia  8.  W.  Ry.  Co,  v,  Moaa,  461. 

3.  Where  the  only  defense  to  a  suit  for  the  purchase  price  of  an  article  is  the 

breach  of  an  express  warranty,  the  burden  of  nroving  such  warranty 

and  breach  is  on  defendant,  and  the  court  shoula  so  charge.  Dean  Co. 
V.  Btandifer,  181. 

4.  The  shipper  is  held  to  negative  the  existence  of  a  contract  by  which  he 

himself  undertook  to  feed  and  water  livestock  in  transit,  not  only  by 
his  pleading,  but  with  evidence.    Houaton  d  T.  C.  Ry.  Co.  v.  Broitm,  596. 

6.  Chi  the  issue  whether  a  wife  acknowledged  a  contract,  properly  certified  by 
the  notary,  for  a  mechanic's  lien  on  the  homestead,  an  instruction  that 
defendants  must  establish  the  fact  that  she  did  do  so,  by  evidence 
"clearly  convincing"  and  "to  your  satisfaction  dearly,"  was  erroneous. 
Moreno  v.  Spencer,  69. 

6.  A  charge  that  the  burden  of  proof  is  on  plaintiffs  to  show  beyond  a  rea- 
sonable doubt  that  the  use  of  the  grounds  for  cemetery  purposes  will 
probably  result  in  poisoning  the  water  in  their  wells  and  springs,  or  in 
contaminating  the  atmosphere  of  their  homes,"  etc.,  was  erroneous,  as 
imposing  on  plaintiffs  a  greater  degree  of  certainty  than  the  law  requires 
in  civil  cases.    Elliott  v.  Ferguaon,  40. 

CaUi. 

Treated  as  a  mistake.    See  Boundary,  1. 

Ambiguity  in.     See  Boundariea,  2. 

Locative  and  subordinate.    See  Boundariea,  2,  S, 

Cancellation. 

Assignment  of  cause  of  action.    See  Dureaa,  5. 
Of  lease.    See  Bchool  Land,  6. 

Carriers  of  Freight. 

Loss  caused  by  storms.    See  Act  of  God,  1,  2. 

Feeding  and  watering  cattle.    See  Burden  of  Proof,  4. 

Contracts  signed  under  duress.    See  Dureaa,  1. 

Power  of  agent  to  contract.    See  Expreaa  Company,  2,  5. 

Feeding  and  watering  livestock.    See  Penalty ,  1-3. 

Demand  for  cars.    &e  Penalty,  4. 

Damages  for  delay.    See  Penalty,  4' 

Refusal  to  deliver.    See  Penaltiea,  5. 

Shipment  of  fruit  trees.    See  Pleading,  10. 

1.  It  will  not  be  presumed  that  a  railroad  station  agent  has  authority  to  con- 

tract with  a  shipper  to  furnish  cars  for  a  shipment  to  be  made  from  an- 
other and  different  station.  Texaa  d  Pao.  Ry.  Co.  v.  Ray  Bros,  d 
Hughea,  622. 

2.  Allegations  that  plaintiffs  contracted  with  defendants'  agent  at  C.  for  cer- 
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tain  cars  to  be  furnished  at  S.,  for  a  shipment  of  eattle,  did  not  warrutt 
a  charge  authorizing  a  recovery  if  said  agent,  acting  as  the  agent  of 
plaintiffs,  forwarded  their  order  to  the  station  agent  at  S.  calling  for 
cars  to  be  furnished  there,  and  the  cars  were  not  so  furnished.    Id, 

3.  Where  plaintiff  sued  for  a  shortage  in  the  weights  of  certain  cars  of  coal 

shipped  to  him  over  defendant's  road  as  the  terminal  carrier,  it  was  er- 
ror for  the  court  to  charge  that  if,  after  defendant  had  received  the  coal, 
its  agents  or  employes  failed  to  exercise  ordinary  care  for  its  safe  trans- 
portation and  delivery  at  destination,  and  by  reason  of  such  failure 
plaintiff  did  not  receive  the  full  amount  of  coal  billed  to  him,  the  jury 
should  find  for  plaintiff  the  value  of  the  coal  lost,  but,  unless  they  so 
found  and  believed,  to  find  for  the  defendant,  since  defendant,  as  a  com- 
mon caiAier,  was  liable  for  goods  lost,  injured  or  destroyed  while  in  its 
care  from  any  cause  whatsoever,  other  than  the  act  of  God  or  the  public 
enemy,  the  fault  of  the  owner  or  a  seizure  of  the  gooda  under  legal 
process.    Bibb  v,  Missouri,  K.  d  T.  Ry.  Co.,  508. 

4.  A  connecting  carrier,  who  has  completed  the  transportation,  and  delivered 

the  goods  to  the  consignee  in  a  damaged  condition  or  deficient  in  quan- 
tity, is  liable  for  the  damage  or  deficiency,  without  proof  that  it  was 
occasioned  by  his  fault,  unless  he  shows  that  he  received  the  goods  in 
the  condition  in  which  he  delivered  them.  Id, 
6.  Where  the  imcontradicted  evidence  shows  that  goods  shipped  over  con- 
necting lines  were  in  good  condition  when  delivered  to  the  initial  car- 
rier, and  were  in  a  damaged  condition  when  tendered  to  the  consignee  at 
destination,  this  makes  a  prima  facie  case  against  the  terminal  carrier, 
and  when  it  is  shown  that  the  goods  were  not  damaged  while  in  its  pos- 
session, this  casts  the  burden  of  proof  on  the  next  preceding  intermedi- 
ate carrier  to  acquit  itself  of  the  presumption  that  the  goods  were  dam- 
aged on  its  line.    Qulf,  C,  d  8,  F.  Ry.  Co.  v.  Pitts,  212. 

6.  Evidence  considered,  and  held  sufficient  to  sustain  a  finding  that  goods 

were  damaged  while  in  the  possession  of  an  intermediate  carrier.    Id. 

7.  As  a  general  rule,  the  fact  that  goods  are  injured  in  transportation,  for 

which  the  carrier  is  responsible,  does  not  justify  the  consignee  in  re- 
fusing to  accept — his  remedy  being  to  hold  the  carrier  liable  for  the  in- 
jury or  difference  in  value.  But  a  judgment  for  the  full  value  of  the 
goods  in  favor  of  a  shipper  who  refused  to  accept  will  be  upheld  where 
the  carrier  sold  the  goods  for  their  fair  value  in  their  damaged  condi- 
tion, and  so  lost  only  the  amount  of  the  damage,  for  which  it  was  re- 
sponsible, and  which  the  shipper  might  have  recovered  against  it  had  he 
received  the  goods.    Id. 

8.  The  fact  that  property  was  damaged  during  transportation,  and  through 

the  negligence  of  the  carrier,  does  not  entitle  the  owner  to  refuse  to  re- 
ceive it  and  hold  the  carrier  for  its  entire  value.  €hdf,  C.  d  8.  F.  Ry. 
Co.  V.  Everett  d  Long,  167. 

9.  Where  several  lines  of  railway  were  joined  as  defendants  to  a  suit  for  in- 

jury to  plaintiff's  livestock  in  its  transportation,  it  was  not  erroneous  to 
charge,  as  to  defendants  generally,  on  the  duty  to  give  time  and  oppor- 
tunity for  the  cattle  to  eat,  drink  and  rest,  though  there  was  no  evidence 
of  default  in  such  particular  except  by  one  defendant.  Houston  d  T.  C. 
Ry.  Co.  17.  Kothman,  648. 

10.  An  instruction  that  it  was  the  duty  of  a  carrier  to  transport  livestock 

"with  ordinary  care,  speed  and  diligence"  held  not  misleading  in  view 
of  other  parts  of  the  charge  showing  that  they  were  held  only  to  use 
ordinary  care  to  transport  with  such  speed.    Id. 

11.  Special  charges  allowing  each  of  the  connecting  carriers  jointly  sued  a 

reasonable  time  to  receive  and  begin  the  transportation  of  livestock, 
when  tendered  to  them,  held  to  so  qualify  a  charge  elsewhere  given  that 
it  was  not  to  be  construed  as  to  require  them  to  begin  transportation 
forthwith  upon  tender.    Id. 

12.  Charge  defining  negligence  on  the  part  of  a  carrier  held  not  inaccurate,  or, 

if  so,  corrected  by  a  requested  instruction  given.    Id. 

13.  A  charge  holding  a  carrier  liable  for  resulting  injuries  to  livestock  if 
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they  ''negligently"  bumped  tocher  the  can  in  switching  required  the 
jury  to  find  the  act  to  be  negligently  done  before  awarding  damages.   Id. 

14.  A  charge  holding  a  carrier  liable  for  all  damages  which  it  "caused  or  con- 

tributed to"  by  its  negligence  was  not  erroneous,  or,  if  so,  was  not 
ground  for  reversal  where  substantially  the  same  instruction  was  given 
at  request  of  the  party  complaining  of  it.     Id. 

15.  Where  defendant,  the  initial  carrier,  failed  to  properly  bed  the  cars  in 

which  cattle  were  shipped,  and  the  contract  of  shipment  provided  that 
defendant  should  be  liable  only  for  damages  occurring  on  its  own  lines, 
it  was  nevertheless  liable  for  the  damages  resulting  from  such  negli- 
gence, though  the  injury  may  have  developed  while  the  cattle  were  on 
the  other  lines.     Tewae  Cent.  Ry.  Co.  v.  O'Loughlin,  640. 

16.  The  fact  that  the  second  carrier  received  the  cars  improperly  bedded,  and 

forwarded  the  cattle  in  them,  did  not  operate  to  relieve  the  initial  car- 
rier of  liability  for  the  damage  resulting  from  the  defective  bedding 
where  it  was  the  custom  and  intention  for  the  cars  to  go  through,  with- 
out change,  to  a  distant  point  on  yet  another  line.    Id. 

17.  The  duty  of  a  railway  company  to  furnish  immediate  transportation  for 

cattle  delivered  to  it  for  shipment  by  a  connecting  line  is  not  an  abso- 
lute one,  and,  in  an  action  for  injury  to  the  cattle  resulting  from  delay, 
it  is  entitled  to  show  that  the  cattle  were  sent  forward  by  the  first 
freight  train  leaving  after  they  were  delivered  to  it,  and  as  soon  as  its 
road  was  clear  and  open  to  such  train.  Chicago,  R.  I.  d  T.  Ry.  Co.  v. 
Kapp,  203. 

18.  In  such  action  it  was  competent  for  the  defendant  company  to  prove  by  a 

freight  conductor  of  twenty-five  years*  experience,  accustomed  to  mak- 
ing up  and  handling  trains  of  cattle,  that,  at  the  point  where  the  cattle 
were  delivered  to  defendant  by  a  connecting  line,  a  delay  of  two  hours 
thereafter  in  making  up  trains,  getting  orders  and  clear  track  for  mov- 
ing the  cattle,  was  not  an  unnecessary  or  an  unreasonable  delay.    Id. 

19.  In  an  action  for  damages  to  cattle  on  a  through  shipment,  brought  against 

one  line  only,  plaintiff  having  made  a  settlement  with  the  other  con- 
necting lines,  certain  charges,  set  out  in  the  opinion,  held  to  properly 
restrict  plaintiff's  right  of  recovery  of  damages  occurring  on  defendant's 
line  only  and  resulting  from  its  negligence.  Tewas  d  Pao.  Ry.  Co.  v. 
Slaughter,  624. 

20.  Where  defendant's   delay,   concurring  with  that  of  the   other  connecting 

lines,  caused  the  cattle  to  be  late  in  arriving  at  market,  it  can  not  be 
heard  to  say  that  the  other  carriers  alone  are  liable;  nor  will  the  fact 
that  the  other  lines  could,  by  the  use  of  ordinary  care  and  diligence  on 
their  part  after  the  cattle  were  actually  received  by  them,  have  gotten 
them  to  market  at  the  intended  time,  relieve  the  defendant  of  liability 
for  its  delay.    Id. 

21.  A  railroad  company  is  required  only  to  have  such  pens  for  delivering  cattle 

as,  according  to  custom  and  usage,  are  ordinarily  and  reasonably  suffi- 
cient for  the  ordinary  and  usual  volume  of  business  at  such  delivery 
point;  and,  in  the  case  of  a  shipment  larger  than  it  was  authorized  to 
anticipate,  it  is  not  liable  for  damages  to  the  cattle  because  of  its  pens 
not  being  large  enough  to  receive  them  all,  whereby  part  of  them  had 
to  remain  in  the  cars  until  delivery.  Casey  v.  8t.  Louie  8.  W.  Ry, 
Co.,  49. 

22.  In  an  action  arising  out  of  a  shipment  of  cattle  between  states,  it  was 

error  to  charge  that  it  was  the  carrier's  duty  to  afford  the  shipper  op- 
portunity to  water,  feed  and  rest  the  cattle  on  demand  at  reasonable, 
usual  and  customary  times;  such  duty  was  not  imposed  by  law,  and  its 
existence  was  a  question  of  fact  except  so  far  as  governed  by  the  United 
States  statutes  on  the  subject.  (Rev.  Stats.,  U.  S.,  sec.  3486.)  Inter- 
national d  O.  N.  Ry.  Co.  V.  Startz,  51. 

23.  It  is  not  necessary  that  the  pleading  show  that  a  demand  of  the  shipper 

that  livestock  be  watered  was  made  of  any  particular  agent  of  the  car- 
rier.   Houston  d  T.  C.  Ry.  Co.  v.  Broum,  596. 
Vol.  XXXVII.  Civil— 42. 
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tain  cars  to  be  furnished  at  S.,  for  a  ship''  /^  .fchasere  of  property 

a  charge  authorizing  a  recovery  if  sa^     '  .nee  with  previous  ar- 

plaintilfs,  forwarded  their  order  to  ♦'  be  recovered  as  an  ele- 

cars  to  be  furnished  there,  and  the  ,s  Co.  v.  NeedKam,  129. 

3.  Where  plaintiff  sued  for  a  shortagv* 

shipped  to  him  over  defendant'*' 

ror  for  the  court  to  charge  t^  ce,  3, 

its  agents  or  employes  fail*- .  ,4. 

portation  and  delivery  .-^  ,  a  passenger  until  the  journey  for 

plaintiff  did  not  recei*  .a  until  a  reasonable  time  has  elapsed 

should  find  for  pla^  ^eft  the  carrier's  premises,  such  time  to  be 

found  and  believe^  .tendant  circumstances;  and  this  is  true  with- 

mon  caiAier,  wr  ^ect  of  the  passenger's  journey,  or  his  reason  for 

care  from  an^        ^stion  which  is  the  end  of  his  journey.    Houston  d  T. 

enemy,  the     .^•^iehler,  116. 

process.      r^^tj^ble  time  under  all  the  circumstances  of  a  case  is  a  ques- 

4.  A  connect'  rjr,/j^  1)6  determined  by  the  jury.    Id. 

the  «•   ff/^/'  gg^inet  a  railway  company  by  a  passenger  for  damages  be- 
ti^    .  'f^^tn  assault  on  him  by  the  train  conductor,  the  court's  charge 
t  >''jJ^/f  p«nnitted  the  jury  to  inquire  whether  insulting  words,  shown 
'  ;i*^7been  "^^  ^7  plaintiff  to  the  conductor,  and  which  provoked  the 
6  t^^Ji^  were  themselves  provoked  by  previous  insulting  words  of  the 

^^^ctor  addressed  to  plaintiff,  although  such  provocation  had  not  been 
^ded ;  and  such  charge  was  not  on  the  weight  of  evidence.    Id. 
aliifig  language  by  plaintiff  to  the  conductor  would  not  justify  the 
4.  ^^fgsAuIt,  but  could  be  considered  in  mitigation  of  damages  in  a  suit  by 
plaintiff  against  the  railway  company,  unless  such  language  was  itself 
provoked  by  insulting  words  of  the  conductor.    Id, 
ffie  provocation  by  plaintiff  must  have  been  so  recent  as  to  induce  the 
^'      presumption  that  the  assault  by  the  conductor  was  committed  under  the 
immediate  influence  of  the  passion  excited  by  it,  and  the  mitigating  ef- 
fect of  the  provocation  would  be  lost  if  there  was  time  for  cool  reflec- 
tion.    (Following  ruling  on  former  appeal,  32  Texas  Civ.  App.,  14.)     Id, 
0.  A  charge  requiring  the  jury  to  find  both  that  suflRcient  time  had  elapsed 
between  the  use  of  the  insulting  language  by  plaintiff  and  the  time  of 
the  assault  for  cool  reflection,  and  that  the  assault  was  the  result  of 
cool  deliberation  on  the  part  of  the  conductor,  before  they  could  ignore 
the  mitigating  effect  of  plaintiff's  insulting  language,  is  held  correct, 
and  sufficient,  as  against  the  contention  that  the  true  test  is,  whether 
the  passion  aroused  by  the  insulting  language  had  subsided,  and  not 
whether  there  had  been  sufficient  time  for  the  subsidence.    Id. 

7.  If  plaintiff  and  the  conductor  agreed  to  have  a  mutual  combat  when  the 

train  should  arrive  at  the  next  station,  and  the  injuries  to  plaintiff  were 
received  in  a  mutual  combat  had  us  a  result  of  such  agreement,  this 
would  present  a  complete  defense  to  the  cause  of  action,  and  should  have 
been  pleaded  by  the  defendant.  Evidence  held  insufficient  to  raise  the 
issue  of  a  mutual  combat.    Id. 

8.  Where  other  servants  of  the  defendant  company  were  present  when  the 

conductor  assaulted  plaintiff,  and  could  have  protected  him  against  the 
assault,  it^was  their  duty  to  do  so,  and  their  failure  so  to  do  rendered 
defendant  liable  in  damages  to  plaintiff.  Id. 
0.  W*here  a  passenger  receives  an  injury  through  the  willful  act  of  a  fellow 
passenger,  the  carrier  is  liable  only  when,  by  the  exercise  of  the  requi- 
site high  degree  of  care,  such  act,  in  view  of  all  the  circumstances, 
might  have  been  reasonably  anticipated  or  foreseen  and  prevented. 
Texas  d  Pac.  Ry.  Co.  v.  Storey,  166. 
10.  Plaintiff's  wife  was  injured  by  reason  of  a  collision  brought  about  by  the 
act  of  a  drunken  passenger  in  purposely  uncoupling  the  car  in  which  she 
was  riding  from  the  other  part  of  the  train.  The  passenger  had  been 
on  the  train  but  a  short  time,  was  not  boisterous,  and,  prior  to  the  un- 
coupling, had  done  nothing  that  indicated  his  drunken  condition.  The 
conductor  had  not  reached  him  in  taking  up  tickets,  and  no  employe  of 
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the  company  had  observed  him,  the  brakeman  being  in  another  car 

looking  after  the  fires.    Held,  that  a  recovery  against  the  railway  com- 

iny  was  not  authorized  by  the  facts.    Id. 

rge  instructing  that  it  was  the  duty  of  defendant,  a  carrier  of  pas- 

ers  for  hire,  to  use  such  high  degree  of  care  in  the  protection  of  its 

igers  as  would  be  used  by  very  competent  and  prudent  persons 

like  circumstances,  though  it  is  not  to  be  considered  as  an  in- 

their  safety,  held  applicable  to  the  pleadings  and  evidence  in 

•f  a  passenger  injured  by  the  sudden  starting  of  an  electric  car 

^\  in  the  act  of  alighting  therefrom.    El  Paao  Electric  Ry,  Co. 

.,  91. 


Contract  to  furnish  for  shipment.    See  Carriers  of  Freight,  1,  ft. 

Cases  Bistingnithed,  Bisapproved,  ete. 

Stenzel  v.  Insurance  Co.,  35  So.  Rep.,  271 ;  Bellevue  R.  M.  Co.  v.  Insurance 
Co.,  39  Pac.  Rep.,  196;  North  B.  k  M.  Ins.  Co.  v.  Freeman,  33  S.  W. 
Rep.,  1091,  approved.  Quinlan  v  Insurance  Co.,  133  N.  Y.,  362;  Mer- 
chants' Ins.  Co.  V.  Brown,  25  Atl.  Rep.,  992;  Moore  v.  Insurance  Co., 
36  N.  E.  Rep.,  191;  McKinney  v.  Insurance  Co.,  30  S.  W.  Rep.,  1004; 
Hartford  F.  Ins.  Co.  v.  Clayton,  17  Texas  Civ.  App.,  644;  Springfield  S. 
L.  Co.  V.  Insurance  Co.,  52  S.  W.  Rep.,  238;  Norris  v.  Insurance  Co.,  33 
S.  £.  Rep.,  566,  distinguished.  Scnroeder  v.  Insurance  Co.,  63  Pac. 
Rep.,  1074;  Findlay  v.  Insurance  Co.,  52  Atl.  Rep.,  420;  Insurance  Co. 
V.  Greek,  61  L.  R.  A.,  137,  disapproved.  London  d  L,  P,  Ina.  Co.  v. 
Davie,  349. 

Cattle  Shipment. 

Undertaking  to  feed  and  water.    See  Burden  of  Proof,  4. 
Liability  of  carrier  on.    See  Carriers  of  Freight,  9-11. 
Negligent  handling  of.    See  Carriers  of  Freight,  12-14' 
Failure  to  bed  cars.    See  Carriers  of  Freight,  15-16. 
Delay  in  transportation.     See  Carriers  of  Freight,  H-IS. 
Liability  of  connecting  line.    See  Carriers  of  Freight,  19-20. 
Providing  sufilcient  pens.    See  Carriers  of  Freight,  21. 
Duty  to  feed  and  water.    See  Carriers  of  Freight,  22,  23. 
Fall  in  market  price.    See  Damages,  12. 
Contracts  signed  under  duress.    See  Duress,  1. 
Feeding  and  watering.    See  Penalty,  IS. 

Caveat  Emptor 

Applied  to  judicial  sales.    See  Judicial  Bales,  1,  2. 

Cemeteries. 

Injury  to  adjoining  property.    See  Pleading,  15-17. 
Depreciating  adjoining  property.    See  Nuisance,  1,  2* 

Certainty. 

Degree  of  required.    See  Burden  of  Proof,  5,  6. 

Challenge. 

To  juror  for  prejudice.    See  Jury,  4. 

Cliarge  of  Court. 

See  generally.  Instructions  to  Juries,  l-Jfi. 

Cheek. 

Indorsement  of  duplicate.    See  Banking,  1. 
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Assault. 

By  conductor  upon  passenger.    See  Carriers  of  Passengers,  SS, 

Assignment. 

Restriction  of  right  of.    See  Bailment,  S, 
Of  property  in  hands  of  bailee.    See  Custom,  2. 
Of  action  for  cancellation  of  deed.    See  Duress,  5. 
Attacking  for  fraud.    See  Fraud,  2,  S. 

Assignment  of  Error. 

In  giving  charge.    See  Brief,  2. 

1.  An  assignment  of  error  will  be  disregarded  which  is  multifarious  and  fails 

to  specify  only  a  single  ground  or  ruling,  as  required  by  the  statute. 
Houston,  E.  d  W,  T,  Ky.  Co,  v.  Ollis,  231. 

2.  Where  two  assignments  of  error  are  submitted  as  one,  followed  by  the 

single  proposition  that  *The  requested  charges  presented  the  law  of  the 
case,  and  should  have  been  given,"  and  the  two  assignments  raise  dis- 
tinct errors  relating  to  different  rulings  and  different  subjects,  such  as- 
signments are  not  entitled  to  consideration.  Chicago,  R,  /.  d  P.  Ry,  Co. 
V.  Cain,  631. 

3.  Assignments  of  error,  though  not  followed  by  propositions,  may  be  consid- 

emi  when  they  are  in  themselves  propositions.    Castellano  v.  Marks,  273. 

4.  Under  Rule  30  for  Courts  of  Civil  Appeals  it  is  permissible,  although  not 

commendable,  to  copy  all  the  assignments  of  error  into  the  brief  one 
after  the  other,  no  matter  hov/  many  subjects  they  may  relate  to,  and 
follow  them  with  propositions,  but  in  such  case  each  proposition  must 
refer  to  the  particular  assignment  upon  which  it  is  based,  and  a  propo- 
sition referring  as  its  basis  to  all  the  assignments  will  not  be  considered* 
Neal  V,  Galveston,  H.  d  8.  A.  Ry,  Co.,  235. 
6.  Where  assignments  of  error  relating  to  different  rulings  and  subjects  are 
grouped  in  violation  of  the  rules,  and  are  not  follow^  separately  by  ap- 
propriate propositions  and  statements,  they  will  not  be  considered.  West-- 
em  U.  Tel  Co.  v.  Waller,  612. 

6.  An  assignment  of  error  in  a  charge,  in  submitting  an  issue  not  raised  by 

the  evidence,  should  point  out  in  itself,  or  by  propositions  submitted 
under  it  in  the  brief,  the  issue  claimed  to  be  thus  improperly  submitted. 
Cray  v.  Moore,  407. 

7.  An  assignment  of  error  should  be  correctly  copied  into  the  brief  to  entitle 

it  to  consideration.    Id. 

8.  A  proposition  which  presents  a  distinct  question  arising  from  the  action 

of  the  court  upon  a  matter  having  no  connection  with  that  complained 
of  in  the  assignment  can  not  be  considered.  El  Paso  Electric  Ry.  Co.  v. 
Hany,  91. 

9.  Assignments  of  error  which  do  not  appear  in  the  record,  and  which  are  not 

copied  into  the  brief  of  plaintiff  in  error,  can  not  be  considered.    Id. 
10.  A  complaint  that  the  court  should  have  submitted  an  issue  suggested  by  a 
requested  charge,  although  the  charge  itself  was  erroneous,  should  be 
made  by  a  separate  assignment  of  error.    Id, 

Assumed  Bisk. 

Direction  of  superior.    See  Master  and  Servant,  2-6. 
Insufficient  lighting.    See  Master  and  Servant,  8. 
Operation  of  train.    See  Master  and  Servant,  H-16. 
Obedience  to  orders.    See  Master  and  Servant,  17. 
Negligence  of  foreman.    See  Master  and  Servant,  18-21. 
Dangerous  Machinery.    See  Master  and  Servant,  22-24. 
Defective  machineiy.    See  Master  and  Servant,  25-27. 

Assuming  Fact. 

Evidence  must  be  undisputed.    See  Instructions  to  Juries,  S. 
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Attachment. 

Right  to  open  and  conclude.    See  Praetioe  in  Trial  Court,  4, 

1.  In  a  suit  against  H.  R.  and  R.  K.,  composing  the  firm  of  H.  &  R.  K.,  a 

writ  of  attachment  directed  against  the  property  of  H.  &  R.  K.  author- 
ized a  levy  on  either  the  firm  property  or  the  individual  property  of 
either  partner.    Kleinsmith  v,  Kempner,  246. 

2.  On  the  issue  of  levy  of  attachment,  without  probable  cause,  defendant 

should  have  been  allowed  to  prove  that  his  refusal  to  make  settlement  of 
the  claim  sued  on  was  for  the  reason  that  he  claimed  offsets  on  plain- 
tiff's demand.    Id. 

3.  Where,  in  attachment,  the  evidence  shows  that  no  actual  damages  were  oc- 

casioned by  reason  of  the  levy,  a  recovery  for  exemplary  damages  can 
not  be  sustained.'   Lawaon  v,  Cfoodtoin,  484. 

Attorney. 

Improper  argument  by.    See  Argument  of  Counsel,  1, 

Bailment. 

Transfer  of  property  upon  books.    See  Custom,  2. 

1.  The  owner  of  property  in  possession  of  a  bailee  can  not  recover  its  value 

from  the  latter,  who  declines  to  purchase  it  and  offers  to  deliver  the 
property.    Ouffey  Petroleum  Co.  v.  Class  Oil  Co.,  413. 

2.  The  testimony  failing  to  show  that  defendants,  who  were  sued  for  failing 

to  deliver  property  stored  with  them,  were  bailees  for  hire,  the  burden 
of  proof  was  upon  plaintiff  to  show  a  wrongful  failure  to  deliver,  and 
not  upon  defendants  to  establish  their  excuse  for  nondelivery.  Sanger 
V.  Travis  County  Farmers'  Alliance,  321. 

3.  Cotton  having  been  delivered  to  a  bailee,  who  issued  tickets  therefor  con- 

taining the  name  of  the  bailor,  and  weight  of  the  bale,  with  the  stipula- 
tion, "Transferable  only  on  the  books  of  the  yard,"  such  tickets  evi- 
denced a  contract  restricting  the  sight  of  assignment  by  the  holder,  and 
the  production  of  the  ticket  by  another  party,  without  proof  of  the  trans- 
fer of  the  cotton  upon  the  books,  was  insufficient  to  establish  liability  of 
the  bailee  to  such  ticket-holder  for  failure  to  deliver  the  cotton.    Id. 

Banking. 

Payment  by  check.    See  Payment,  1, 

1.  The  indorsement  of  a  duplicate  check  creates  no  new  liability  on  the  part 

of  the  indorser  different  from  the  original,  and,  having  been  discharged 
from  liability  on  the  original  by  laches  as  to  presentment,  he  can  not  be 
held  on  the  duplicate.    Lewis  v.  Commercial  Nat.  Bank,  241. 

2.  As  between  a  depositor  and  a  bank,  the  latter  is  held  to  a  knowledge  of 

the  signature  and  handwriting  of  its  customers,  and,  in  the  absence  of 
some  fault  on  the  part  of  the  customer  affecting  the  question  of  lia- 
bility, a  forged  check,  whether  the  forgery  was  accomplished  by  material 
alteration  or  imitation  of  the  signature,  is  honored  oy  the  bank  at  its 
peril.    Morris  v,  Beaumont  Nat,  Bank,  97. 

Benefit  Society. 

Dissolution  of  lodge.    See  Estoppel,  S. 

1«  A  provision  in  a  benefit  certificate  that  if  the  admission  fees,  dues  or 
beneficiary  fund  assessments  levied  against  the  holder  were  not  paid,  as 
required  by  the  constitution  and  laws  of  the  order,  the  certificate  should 
become  null  and  void,  contemplated  that  in  the  event  of  a  failure  to  pay 
such  dues  the  certificate  should  become  void  without  any  action  on  the 
part  of  the  order,  unless  payment  was  prevented  by  some  act  or  omission 
on  the  part  of  the  order  or  its  officers.  Sovereign  Camp  W.  0,  W.  v. 
Hicks,  424. 

2.  The  holder  of  a  benefit  certificate  was  not  suspended  from  the  order  for  not 
paying  his  monthly  dues,  where  he  failed  to  do  so  because  the  clerk  who 
received  them  was  out  of  town  or  there  was  no  clerk.    Id. 

8.  Where  a  certificate  in  a  benefit  society  expressly  stipulated  that  it  should 
be  forfeited  if  the  members  did  not  comply  with  the  constitution  and 
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laws,  and  such  bj-laws  as  were  in  force,  or  should  thereafter  be  enacted, 
such  constitution  and  laws  became  a  part  of  the  contract  and  binding 
on  the  holder.    Id, 

BUi  of  Wfttnen. 

Right  to  show.    See  Wiineas,  1. 

Billi  of  boeption. 

1.  AlBdavits  relating  to  the  action  of  the  judge  upon  bills  of  exception  of 

appellant  are  unauthorized,  constitute  no  part  of  the  record,  and  should 
not  be  included  in  it.    Hamilton  v,  Saunders,  141. 

2.  Where  a  bill  of  exceptions  states  that  certain  evidence  was  admitted,  but 

the  agreed  statement  of  facts,  purporting  to  contain  all  the  materia] 
facts  proved,  does  not  show  such  evidence,  the  statement  of  facts  will 
control  the  bill.    Western  V.  Tel,  Co.  v.  WaUer,  616. 

Bond. 

On  appeal  from  Justice  Court.    See  Appeal,  S, 

Of  appellant  to  codefendant.    See  AppeiU,  4, 

Affidavit  of  inability  to  give.    See  Appeal,  5. 

To  procure  levy  of  writ.    See  Indemnity,  5. 

Designation  of  place  of  business.    See  Liquor  Dealer,  1, 

Requirement  of,  held  constitutional.    See  Liquor  Dealer,  f. 

Not  to  sell  to  minor.    See  Liquor  Dealer,  3, 

Breach  of.    See  Liquor  Dealer,  4> 

Surety  on  guardian's  bond  entitled  to  offsets.    See  Surety,  2, 

Boundary. 

1.  Where  it  is  evident  that  some -one  of  the  calls  in  the  field  notes  of  a 

block  of  connected  surveys  must  be  treated  as  a  mistake,  it  is  proper  to 
so  treat  the  one  the  regarding  of  which  as  a  mistake  will  result  in  the 
fewest  possible  conflicts.    Lyon  v.  Waggoner,  206. 

2.  The  field  notes  of  a  survey  called  to  begin  on  the  north  line  of  the  N. 

survey,  and  to  cross  a  bayou  at  3,008  varas  N.  80  £.  therefrom;  the  N. 
survey  extended  only  1,160  varas  S.  80  W.  from  the  bayou;  how  such 
ambiguity  could  be  explained,  and  the  beginning  comer  located,  was  a 
question  of  fact  for  the  jury,  depending  on  the  whole  evidence,  and  it 
was  error  to  charge  the  jury  that  they  must  locate  the  beginning  comer 
in  the  north  line  of  the  N.  survey  within  1,160  varas  west  of  the  bayou. 
Wilkins  v.  Clawson,  162. 

3.  A  call  -for  a  b^inning  comer  in  the  north  line  of  another  survey,  which 

can  be  located  with  certainty,  though  locative  in  the  sense  that  it  ties 
the  two  surveys  together,  does  not  necessarily  render  subordinate  a  call 
for  course  and  distance  east  therefrom  to  a  natural  landmark  which 
would  give  a  beginning  point  west  of  the  north  line  of  the  survey  called 
for.    Id. 

Briefs. 

Propositions  in.    See  Assignment  of  Error,  2-^,  8. 

Copying  assignments  of  error  in.    See  Assignment  of  Error,  7-9. 

1.  A  proposition  asserting  error  in  a  charge  should  be  followed  by  a  state- 

ment showing  such  charge  to  have  been  given,  with  citation  of  the  page 
of  the  record  where  it  may  be  found.    CHray  v.  Moore,  407. 

2.  A  charge  complained  of  should  be  given  either  in  the  assignment  of  error 

or  the  statement  in  the  brief.    Id. 

3.  Where  a  motion  attacking  an  appellant's  brief  for  want  of  conformit/  with 

rules  of  court  has  been  filed,  together  with  a  brief  of  appellee,  in  a  Court 
of  Civil  Appeals,  a  motion  to  amend,  except  in  the  matter  of  citation  of 
additional  authorities,  will  not  be  granted  unless  it  appears  that  it  will 
not  involve  injustice  or  inconvenience  to  the  opposite  party.  Ifeal  v. 
Galveston,  H.  d  8.  A.  Ry.  Co.,  236, 
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Broker. 

Proceeds  of  illegal  contract.    See  Cotton  Futures,  1, 
Authority  tb  repreeent  inBurers.    See  Insurance,  Fire,  1. 

Burden  of  Proof. 

Of  wrongful  failure  to  deliver.    See  Bailment,  2, 

On  delivery  in  damaged  condition.    See  Carriers  of  Freight,  4. 

On  transportation  on  connecting  lines.    See  Carriers  of  Freight,  6,  6. 

Of  conversion  of  property  of  ward.    See  Guardian,  4,  5. 

Charges  upon.    See  Instructions  to  Juries,  18. 

As  to  application  of  payment.    See  Payment,  2. 

To  show  freedom  from  legal  disability.    See  Prescription,  5. 

1.  Instruction  in  regard  to  the  burden  of  proof  resting  on  plaintiff  in  an  action 

for  injury,  by  the  concurring  negligence  of  two  or  more  defendants,  held 
correct.    Robertson  v,  Trammell,  54. 

2.  When  plaintiff  had  made  out  a  prima  facie  case  of  negligence  on  the  part 

of  defendant,  in  setting  fire  to  his  property  by  sparks  from  its  engine, 
it  devolved  on  defendant  to  rebut  it,  but  the  burden  of  proof  on  the 
whole  case  was  on  plaintiff.    8t,  Louis  8.  W,  Ry.  Co.  v.  Moss,  461. 

3.  Where  the  only  defense  to  a  suit  for  the  purchase  price  of  an  article  is  the 

breach  of  an  express  warranty,  the  burden  of  proving  such  warranty 

and  breach  is  on  defendant,  and  the  court  shoula  so  charge.  Dean  Co, 
V.  Standifer,  181. 

4.  The  shipper  is  held  to  negative  the  existence  of  a  contract  by  which  he 

himself  undertook  to  feed  and  water  livestock  in  transit,  not  only  by 
his  pleading,  but  with  evidence.    Houston  d  T,  C.  Ry,  Co,  v.  Brown,  596. 

6.  Chi  the  issue  whether  a  wife  acknowledged  a  contract,  properly  certified  by 
the  notary,  for  a  mechanic's  lien  on  the  homestead,  an  instruction  that 
defendants  must  establish  the  fact  that  she  did  do  so,  by  evidence 
"clearly  convincing"  and  "to  your  satisfaction  clearly,"  was  erroneous. 
Moreno  v,  Spencer,  69. 

6.  A  charge  that  the  burden  of  proof  is  on  plaintiffs  to  show  beyond  a  rea- 
sonable doubt  that  the  use  of  the  grounds  for  cemetery  purposes  will 
probably  result  in  poisoning  the  water  in  their  wells  and  springs,  or  in 
contaminating  the  atmosphere  of  their  homes,"  etc.,  was  erroneous,  as 
imposing  on  plaintiffs  a  greater  degree  of  certainty  than  the  law  requires 
in  civil  cases.    Elliott  v,  Ferguson,  40. 

CaUi. 

Treated  as  a  mistake.    See  Boundary,  1. 

Ambiguity  in.    See  Boundaries,  2. 

Locative  and  subordinate.    See  Boundaries,  2,  S. 

Cancellation. 

Assignment  of  cause  of  action.    See  Duress,  5, 
Of  lease.    See  School  Land,  6. 

Carriers  of  Freight. 

Loss  caused  by  storms.    See  Act  of  God,  1,  2, 

Feeding  and  watering  cattle.    See  Burden  of  Proof,  4, 

Contracts  signed  under  duress.    See  Duress,  1, 

Power  of  agent  to  contract.    See  Express  Company,  2,  5. 

Feeding  and  watering  livestock.    See  Penalty,  1-3. 

Demand  for  cars.    £e  Penalty,  4. 

Damages  for  delay.    See  Penally,  4. 

Refusal  to  deliver.    See  Penalties,  5, 

Shipment  of  fruit  trees.    See  Pleading,  10, 

1.  It  will  not  be  presumed  that  a  railroad  station  agent  has  authority  to  con- 

tract with  a  shipper  to  furnish  cars  for  a  shipment  to  be  made  from  an- 
other and  different  station.  Texas  d  Pac,  Ry.  Co,  v.  Ray  Bros,  d 
Hughes,  622. 

2.  Allegations  that  plaintiffs  contracted  with  defendants'  agent  at  C.  for  cer- 
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tain  cars  to  be  fumiahed  at  S.,  for  a  shipment  of  eattle,  did  not  warrant 
a  charge  authorizing  a  recovery  if  said  agent,  acting  as  the  agent  of 
plaintiffs,  forwarded  their  order  to  the  station  agent  at  S.  calling  for 
cars  to  be  furnished  there,  and  the  cars  were  not  so  fumiahed.    Id, 

3.  Where  plaintiff  sued  for  a  shortage  in  the  weights  of  certain  cars  of  coal 

shipped  to  him  over  defendant's  road  as  the  terminal  carrier,  it  was  er- 
ror for  the  court  to  charge  that  if,  after  defendant  had  received  the  coal, 
its  agents  or  employes  failed  to  exercise  ordinary  care  for  its  safe  trans- 
portation and  delivery  at  destination,  and  by  reason  of  such  failure 
plaintiff  did  not  receive  the  full  amount  of  coal  billed  to  him,  the  jury 
should  find  for  plaintiff  the  value  of  the  coal  lost,  but,  unless  they  so 
found  and  believed,  to  find  for  the  defendant,  since  defendant,  as  a  com- 
mon caiAier,  was  liable  for  goods  lost,  injured  or  destroyed  while  in  its 
care  from  any  cause  whatsoever,  other  than  the  act  of  God  or  the  public 
enemy,  the  fault  of  the  owner  or  a  seizure  of  the  goodft  under  legal 
process.    Bihh  v,  Missouri,  K,  d  T,  Ry,  Co,,  508. 

4.  A  connecting  carrier,  who  has  completed  the  transportation,  and  delivered 

the  goods  to  the  consignee  in  a  damaged  condition  or  deficient  in  quan- 
tity, is  liable  for  the  damage  or  deficiency,  without  proof  that  it  was 
occasioned  by  his  fault,  unless  he  shows  that  he  received  the  goods  in 
the  condition  in  which  he  delivered  them.  Id, 
6.  Where  the  uncontradicted  evidence  shows  that  goods  shipped  over  con- 
necting lines  were  in  good  condition  when  delivered  to  the  initial  car- 
rier, and  were  in  a  damaged  condition  when  tendered  to  the  consignee  at 
destination,  this  makes  a  prima  facie  case  against  the  terminal  carrier, 
and  when  it  is  shown  that  the  goods  were  not  damaged  while  in  its  po»- 
session,  this  casts  the  burden  of  proof  on  the  next  preceding  intermedi- 
ate carrier  to  acquit  itself  of  the  presumption  that  the  goods  were  dam- 
aged on  its  line.    Gulf,  C.  d  S,  F,  Ry,  Co,  v,  Pitts,  212. 

6.  Evidence  considered,  and  held  sufficient  to  sustain  a  finding  that  goods 

were  damaged  while  in  the  possession  of  an  intermediate  carrier.    Id. 

7.  As  a  general  rule,  the  fact  that  goods  are  injured  in  transportation,  for 

which  the  carrier  is  responsible,  does  not  justify  the  consignee  in  re- 
fusing to  accept — his  remedy  being  to  hold  the  carrier  liable  for  the  in- 
jury or  difference  in  value.  But  a  judgment  for  the  full  value  of  the 
goods  in  favor  of  a  shipper  who  refused  to  accept  will  be  upheld  where 
the  carrier  sold  the  goods  for  their  fair  value  in  their  damaged  condi- 
tion, and  so  lost  only  the  amount  of  the  damage,  for  which  it  was  re- 
sponsible, and  which  the  shipper  might  have  recovered  against  it  had  he 
received  the  goods.    Id, 

8.  The  fact  that  property  was  damaged  during  transportation,  and  through 

the  negligence  of  the  carrier,  does  not  entitle  the  owner  to  refuse  to  re- 
ceive it  and  hold  the  carrier  for  its  entire  value.  Chilf,  C,  d  8.  F,  Ry, 
Co,  V,  Everett  d  Long,  167. 

9.  Where  several  lines  of  railway  were  joined  as  defendants  to  a  suit  for  in- 

jury to  plaintiff's  livestock  in  its  transportation,  it  was  not  erroneous  to 
charge,  as  to  defendants  generally,  on  the  duty  to  give  time  and  oppor- 
tunity for  the  cattle  to  eat,  drink  and  rest,  though  there  was  no  evidence 
of  default  in  such  particular  except  by  one  defendant.  Houston  d  T,  C, 
Ry,  Co,  V.  Kothman,  648. 

10.  An  instruction  that  it  was  the  duty  of  a  carrier  to  transport  livestock 

"with  ordinary  care,  speed  and  diligence"  held  not  misleading  in  view 
of  other  parts  of  the  charge  showing  that  they  were  held  only  to  use 
ordinary  care  to  transport  with  such  speed.    Id, 

11.  Special  charges  allowing  each  of  the  connecting  carriers  jointly  sued  a 

reasonable  time  to  receive  and  begin  the  transportation  of  livestock, 
when  tendered  to  them,  held  to  so  qualify  a  charge  elsewhere  given  that 
it  was  not  to  be  construed  as  to  require  them  to  begin  transportation 
forthwith  upon  tender.    Id, 

12.  Charge  defining  negligence  on  the  part  of  a  carrier  held  not  inaccurate,  or, 

if  so,  corrected  by  a  requested  instruction  given.    Id, 

13.  A  charge  holding  a  carrier  liable  for  resulting  injuries  to  livestock  if 
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they  ''negligently"  bumped  together  the  cars  in  switching  required  the 
jury  to  find  the  act  to  be  negligently  done  before  awarding  damages.   Id. 

14.  A  charge  holding  a  carrier  liable  for  all  damages  which  it  "caused  or  con- 

tributed to''  by  its  negligence  was  not  erroneous,  or,  if  so,  was  not 
ground  for  reversal  where  substantially  the  same  instruction  was  given 
at  request  of  the  party  complaining  of  it.     Id. 

15.  Where  defendant,  the  initial  carrier,  failed  to  properly  bed  the  cars  in 

which  cattle  were  shipped,  and  the  contract  of  shipment  provided  that 
defendant  should  be  liable  only  for  damages  occurring  on  its  own  lines, 
it  was  nevertheless  liable  for  the  damages  resulting  from  such  negli- 
gence, though  the  injury  may  have  developed  while  the  cattle  were  on 
the  other  lines.     Teasas  Cent.  Ry.  Co.  v.  O'Loughlin,  640. 

16.  The  fact  that  the  second  carrier  received  the  cars  improperly  bedded,  and 

forwarded  the  cattle  in  them,  did  not  operate  to  relieve  the  initial  car- 
rier of  liability  for  the  damage  resulting  from  the  defective  bedding 
where  it  was  the  custom  and  intention  for  the  cars  to  go  through,  with- 
out change,  to  a  distant  point  on  yet  another  line.    Id. 

17.  The  duty  of  a  railway  company  to  furnish  immediate  transportation  for 

cattle  delivered  to  it  for  shipment  by  a  connecting  line  is  not  an  abso- 
lute one,  and,  in  an  action  for  injury  to  the  cattle  resulting  from  delay, 
it  is  entitled  to  show  that  the  cattle  were  sent  forward  by  the  first 
freight  train  leaving  after  they  were  delivered  to  it,  and  as  soon  as  its 
road  was  clear  and  open  to  such  train.  Chicago,  R.  I.  d  T.  Ry.  Co.  v. 
Kapp,  203. 

18.  In  such  action  it  was  competent  for  the  defendant  company  to  prove  by  a 

freight  conductor  of  twenty-five  years'  experience,  accustomed  to  mak- 
ing up  and  handling  trains  of  cattle,  that,  at  the  point  where  the  cattle 
were  delivered  to  defendant  by  a  connecting  line,  a  delay  of  two  hours 
thereafter  in  making  up  trains,  getting  orders  and  clear  track  for  mov- 
ing the  cattle,  was  not  an  unnecessary  or  an  unreasonable  delay.  Id. 
10.  In  an  action  for  damages  to  cattle  on  a  through  shipment,  brought  against 
one  line  only,  plaintiff  having  made  a  settlement  with  the  other  con- 
necting lines,  certain  charges,  set  out  in  the  opinion,  held  to  properly 
restrict  plaintiff's  right  of  recovery  of  damages  occurring  on  defendant's 
line  only  and  resulting  from  its  negligence.  Tewaa  d  Pao.  Ry.  Co.  v. 
Slaughter,  624. 

20.  Where  defendant's   delay,   concurring  with  that  of  the  other  connecting 

lines,  caused  the  cattle  to  be  late  in  arriving  at  market,  it  can  not  be 
heard  to  say  that  the  other  carriers  alone  are  liable;  nor  will  the  fact 
that  the  other  lines  could,  by  the  use  of  ordinary  care  and  diligence  on 
their  part  after  the  cattle  were  actually  received  by  them,  have  gotten 
them  to  market  at  the  intended  time,  relieve  the  defendant  of  liability 
for  its  delay.    Id. 

21.  A  railroad  company  is  required  only  to  have  such  pens  for  delivering  cattle 

as,  according  to  custom  and  usage,  are  ordinarily  and  reasonably  suffi- 
cient for  the  ordinary  and  usual  volume  of  business  at  such  delivery 
point;  and,  in  the  case  of  a  shipment  larger  than  it  was  authorized  to 
anticipate,  it  is  not  liable  for  damages  to  the  cattle  because  of  its  pens 
not  being  large  enough  to  receive  them  all,  whereby  part  of  them  had 
to  remain  in  the  cars  until  delivery.  Casey  v.  8t.  Louis  8.  W.  Ry. 
Co.,  49. 

22.  In  an  action  arising  out  of  a  shipment  of  cattle  between  states,  it  was 

error  to  charge  that  it  was  the  carrier's  duty  to  afford  the  shipper  op- 
portunity to  water,  feed  and  rest  the  cattle  on  demand  at  reasonable, 
usual  and  customary  times;  such  duty  was  not  imposed  by  law,  and  its 
existence  was  a  question  of  fact  except  so  far  as  governed  by  the  United 
States  statutes  on  the  subject.  (Rev.  Stats.,  U.  8.,  sec.  3486.)  Inter- 
national d  O.  N.  Ry.  Co.  V.  Startz,  61. 

23.  It  is  not  necessary  that  the  pleading  show  that  a  demand  of  the  shipper 

that  livestock  be  watered  was  made  of  any  particular  agent  of  the  car- 
rier.   Houston  d  T.  C.  Ry.  Co.  v.  Brown,  596. 
Vol.  XXXVII.  Civil— 42. 
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24.  The  expense  of  renotifying  and  making  delivery  to  purchasers  of  property 
shipped  for  delivery  on  a  certain  day,  in  accordance  with  previous  ar- 
rangement of  which  the  carrier  had  notice,  may  be  recovered  as  an  ele- 
ment of  the  shipper's  damages.    Pacific  Express  Co.  v.  Needham,  129. 

Carriers  of  Passengers. 

Defective  window  fastenings.    See  Negligence,  3. 
Degree  of  care  required.     See  Negligence,  4. 

1.  A  passenger  traveling  by  rail  remains  a  passenger  until  the  journey  for 

which  he  has  paid  has  ended,  and  until  a  reasonable  time  has  elapsed 
within  which  he  should  have  left  the  carrier's  premises,  such  time  to  be 
determined  from  all  the  attendant  circumstances;  and  this  is  true  with- 
out r^ard  to  the  object  of  the  passenger's  journey,  or  his  reason  for 
stopping  at  the  station  which  is  the  end  of  his  journey.  Houston  d  T. 
C.  Ry.  Co.  V.  Batchler,  116. 

2.  What  is  a  reasonable  time  under  all  the  circumstances  of  a  case  is  a  ques- 

tion of  fact  to  be  determined  by  the  jury.    Id. 

3.  In  an  action  against  a  railway  company  by  a  passenger  for  damages  be- 

cause of  an  assault  on  him  by  the  train  conductor,  the  court's  charge 
properly  permitted  the  jury  to  inquire  whether  insulting  words,  shown 
to  have  been  used  by  plaintiff  to  the  conductor,  and  which  provoked  the 
assault,  were  themselves  provoked  by  previous  insulting  words  of  the 
conductor  addressed  to  plaintiff,  although  such  provocation  had  not  been 
pleaded;  and  such  charge  was  not  on  the  weight  of  evidence.    Id. 

4.  Insulting  language  by  plaintiff  to  the  conductor  would  not  justify  the 

assault,  but  could  be  considered  in  mitigation  of  damages  in  a  suit  by 
plaintiff  against  the  railway  company,  unless  such  language  was  itself 
provoked  by  insulting  words  of  the  conductor.  Id. 
6.  The  provocation  by  plaintiff  must  have  been  so  recent  as  to  induce  the 
presumption  that  the  assault  by  the  conductor  was  committed  under  the 
immediate  influence  of  the  passion  excited  by  it,  and  the  mitigating  ef- 
fect of  the  provocation  would  be  lost  if  there  was  time  for  cool  reflec- 
tion.    (Following  ruling  on  former  appeal,  32  Texas  Civ.  App.,  14.)     Id. 

6.  A  charge  requiring  the  jury  to  find  both  that  sufficient  time  had  elapsed 

between  the  use  of  the  insulting  language  by  plaintiff  and  the  time  of 
the  assault  for  cool  reflection,  and  that  the  assault  was  the  result  of 
cool  deliberation  on  the  part  of  the  conductor,  before  they  could  ignore 
the  mitigating  effect  of  plaintiff's  insulting  language,  is  held  correct, 
and  sufficient,  as  against  the  contention  that  the  true  test  is,  whether 
the  passion  aroused  by  the  insulting  language  had  subsided,  and  not 
whether  there  had  been  sufficient  time  for  the  subsidence.    Id. 

7.  If  plaintiff  and  the  conductor  agreed  to  have  a  mutual  combat  when  the 

train  should  arrive  at  the  next  station,  and  the  injuries  to  plaintiff  were 
received  in  a  mutual  combat  had  as  a  result  of  such  agreement,  this 
would  present  a  complete  defense  to  the  cause  of  action,  and  should  have 
been  pleaded  by  the  defendant.  Evidence  held  insufficient  to  raise  the 
issue  of  a  mutual  combat.    Id. 

8.  Where  other  servants  of  the  defehdant  company  were  present  when  the 

conductor  assaulted  plaintiff,  and  could  have  protected  him  against  the 
assault,  it^was  their  duty  to  do  so,  and  their  failure  so  to  do  rendered 
defendant  liable  in  damages  to  plaintiff.    Id. 

9.  Where  a  passenger  receives  an  injury  through  the  willful  act  of  a  fellow 

passenger,  the  carrier  is  liable  only  when,  by  the  exercise  of  the  requi- 
site high  degree  of  care,  such  act,  in  view  of  all  the  circumstances, 
might  have  been  reasonably  anticipated  or  foreseen  and  prevented. 
Texas  d  Pac.  Ry.  Co.  v.  Storey,  156. 
10.  Plaintiff's  wife  was  injured  by  reason  of  a  collision  brought  about  by  the 
act  of  a  drunken  passenger  in  purposely  uncoupling  the  car  in  which  she 
was  riding  from  the  other  part  of  the  train.  The  passenger  had  been 
on  the  train  but  a  short  time,  was  not  boisterous,  and,  prior  to  the  un- 
coupling, had  done  nothing  that  indicated  his  drunken  condition.  The 
conductor  had  not  reached  him  in  taking  up  tickets,  and  no  employe  of 
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the  company  had  observed  him,  the  brakeman  being  in  another  car 
looking  after  the  fires.  Held,  that  a  recovery  against  the  railway  com- 
pany was  not  authorized  by  the  facts.  Id. 
11.  A  charge  instructing  that  it  was  the  duty  of  defendant,  a  carrier  of  pas- 
sengers for  hire,  to  use  such  high  degree  of  care  in  the  protection  of  its 
passengers  as  would  be  used  by  very  competent  and  prudent  persons 
under  like  circumstances,  though  it  is  not  to  be  considered  as  an  in- 
surer of  their  safety,  held  applicable  to  the  pleadings  and  evidence  in 
the  case  of  a  passenger  injured  by  the  sudden  starting  of  an  electric  car 
as  she  wis  in  the  act  of  alighting  therefrom.  El  Paso  Electrio  Ry,  Co, 
V,  Harry,  91. 

Can. 

Contract  to  furnish  for  shipment.    See  Carriers  of  Freight,  1,  ft. 

Cases  Bistingnished,  Disapproved,  etc. 

Stenzel  v.  Insurance  Co.,  35  So.  Rep.,  271;  Bellevue  R.  M.  Co.  v.  Insurance 
Co.,  39  Pac.  Rep.,  196;  North  B.  k  M.  Ins.  Co.  v.  Freeman,  33  S.  W. 
Rep.,  1091,  approved.  Quinlan  v  Insurance  Co.,  133  N.  Y.,  362;  Mer- 
chants' Ins.  Co.  V.  Brown,  25  Atl.  Rep.,  992;  Moore  v.  Insurance  Co., 
36  N.  E.  Rep.,  191;  McKinney  v.  Insurance  Co.,  30  S.  W.  Rep.,  1004; 
Hartford  F.  Ins.  Co.  v.  Clayton,  17  Texas  Civ.  App.,  644;  Springfield  S. 
L.  Co.  V.  Insurance  Co.,  52  S.  W.  Rep.,  238;  Norris  v.  Insurance  Co.,  33 
S.  £.  Rep.,  566,  distinguished.  Schroeder  v.  Insurance  Co.,  63  Pac. 
Rep.,  1074;  Findlay  v.  Insurance  Co.,  52  Atl.  Rep.,  429;  Insurance  Co. 
V.  Greek,  61  L.  R.  A.,  137,  disapproved.  London  d  L.  P,  Ins.  Co.  v. 
Davis,  349. 

Cattle  Shipment. 

Undertaking  to  feed  and  water.    See  Burden  of  Proof,  4. 
Liability  of  carrier  on.    See  Carriers  of  Freight,  9-11. 
Negligent  handling  of.    See  Carriers  of  Freight,  12-H. 
Failure  to  bed  cars.    See  Carriers  of  Freight,  15-16. 
Delay  in  transportation.     See  Carriers  of  Freight,  17-1 H. 
Liability  of  connecting  line.    See  Carriers  of  Freight,  19-20. 
Providing  sufilcient  pens.    See  Carriers  of  Freight,  21. 
Duty  to  feed  and  water.    See  Carriers  of  Freight,  22,  2S. 
Fall  in  market  price.    See  Damages,  12. 
Contracts  signed  under  duress.    See  Duress,  1. 
Feeding  and  watering.    See  Penalty,  IS. 

Caveat  Emptor 

Applied  to  judicial  sales.    See  Judicial  Sales,  1,  2. 

Cemeteries. 

Injury  to  adjoining  property.    See  Pleading,  15-17. 
Depreciating  adjoining  property.    See  Nuisance,  1,  2, 

Certainty. 

Degree  of  required.    See  Burden  of  Proof,  5,  6. 

Challenge. 

To  juror  for  prejudice.    See  Jury,  4- 

Charge  of  Court. 

See  generally.  Instructions  to  Juries,  l-i$. 

Cheek. 

Indorsement  of  duplicate.    See  Banking,  1. 
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Children. 

Playing  on  cars.    See  Negligence,  5. 
Asleep  on  track.    See  Negligence,  7. 
Proof  as  to  discretion  of.    See  Negligence,  7. 
1.  The  fact  that  a  boy  fell  asleep  on  a  railroad  track  is  not  sufficient  to  show 
that  he  had  not  discretion  enough  to  realize  the  danger  of  lying  down 
upon  the  track  where  the  natural  inclination  to  sleep  would  enhance 
his  danger.    8t  Louis  8.  W.  Ry,  Co.  v.  Shiflet,  541. 

Citation. 

1.  The  fact  that  a  citation  served  on  a  defendant  did  not  bear  the  seal  of  the 
court,  but  was  in  all  other  respects  good,  while  it  would  be  ground  for 
quashing  the  citation  or  reversal  on  appeal  or  writ  of  error  of  a  judg- 
ment rendered  by  default  for  nonappearance,  does  not,  however,  render 
the  proceedings  in  which  the  judgment  was  obtained  void,  and  the  omis- 
sion of  the  seal  is  not  a  defense  to  an  action  of  debt  brought  on  such 
judgment.    Neioman  v.  Mackey,  86. 

Cities. 

Liability  for  defect  in  street.     See  Negligence,  18. 
Defects  in  street.    See  Pleading,  13. 

City  Ordinance. 

Speed  of  cars.    See  Negligence,  /. 

Collateral  Attack. 

On  qualification  of  officer.    See  Elections,  i-^. 
Citation  lacking  seal.    Sec  Judgment,  1,  2. 

Collateral  Security. 

Negligence  in  collection.    See  Pledge,  1. 

Commissions. 

For  sale  of  land.    See  Agency,  5. 

Commissioner  of  General  Land  Office. 

Taking  lands  out  of  school  fund.    See  School  Land,  S. 

Community  Property. 

Where  wife  is  insane.    See  Descent  and  Distribution,  1. 
Rights  of  survivor.    See  Homestead,  2. 

Compounding  Felony. 

Contract  to  avoid  criminal  prosecution.    See  Duress,  11. 

Computation  of  Time. 

1.  The  constitution  going  into  effect  on  April  18,  1876  (Rev.  Stats.,  arts. 
3880-3882),  the  time  of  five  years  from  its  adoption  allowed  for  return- 
ing certificates  and  surveys  to  the  General  Land  Office  is  to  be  computed 
as  excluding  that  day,  and  their  return  on  April  18,  1881,  was  in  due 
time.    Eyl  v.  State,  298. 

Concurring  Negligence. 

Of  carrier.     See  Act  of  Ood,  2. 

Of  two  or  more  defendants.    See  Burden  of  Proof,  1. 

Conflict.  ' 

Of  bill  of  exceptions  with  statement  of  facts.    See  Bill  of  Exceptions,  2. 

Conflicting  Findings. 

Insufficient  to  support  judgment.    See  Verdict,  4. 
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Conneotlng  Lines. 

May  be  jointly  sued.    See  Venue,  S. 

Consideration. 

Pleading  and  proof  of.    See  Deed,  1,  2. 

Consignee. 

Refusal  to  accept  goods.    See  Carriers  of  Freight,  7,  8. 

Constitntional  Law. 

Time  for  return  of  field  notes.    See  Computation  of  Time,  1, 
1.  The  Legislature  has  authority  to  authorize  an  incorporated  town,  consti- 
tuting an  independent  school  district,  to  enlarge  the  district  by  adding 
new  territory.     Such  authority  may  be  conferred  by  general  or  special 
.    law,  and  without  the  local  notice  required  in  other  cases  of  special  legis- 
lation.    (Constitution,  art.  7,  sec.  3.)     Boeach  v,  Byrom,  35. 

Constitution  Cited. 

Article  7,  section  2.    Public  School  Fund,  Sll. 
Article  14,  section  2.    Land  Certificates,  Sll. 

Contignous  Sarreys. 

For  locator  and  school  land.    See  School  Land,  1, 

Cdatinnance. 

AflMavit  taken  by  telephone.    See  Affidavit,  2. 

1,  It  was  not  error  to  refuse  a  continuance  to  obtain  the  testimony  of  a  wit- 

ness where  the  matters  to  which  the  witness  would  testify  were  shown 
by  other  witnesses,  and  could  not  in  any  event  have  affected  the  result. 
Houston,  E,  d  W,  T,  Ry.  v.  Ollis,  231. 

2.  An  application  for  first  eonti  uance  must  state  that  the  plaintiff  used  due 

diligence  to  procure  the  testimony  of  the  absent  witness.  Pacific  Bay- 
press  Co.  v,  Needham,  120. 

Contract. 

Fruits  of  wagering  contract.    See  Agency,  4, 
Affected  by  constitution  of  order.     See  Benefit  Society,  S, 
To  furnish  cars  for  shipment.    See  Carriers  of  Freight,  1,  2, 
For  payment  of  liquidated  damages.    See  Damages,  1-3. 
B*or  operation  of  street-car  lin^.    See  Damages,  2,  S, 
Damages  contemplated  by  parties.    See  Damages,  4,  5. 
Offer  of  performance.    See  Damages,  10. 
Loss  of  profits  on.    See  Damages,  9-12. 
For  shipment  of  cattle.    See  Duress,  1. 
Signed  under  duress.    See  Duress,  1-lS. 
Compounding  felony.    See  Duress,  11-13. 
Adding  to  by  parol.    See  Evidence,  1. 
For  executory  sale.    See  Oarnishment,  3,  4. 
By  guardian  to  indemnify  surety.    See  Indemnity,  1. 
Costs  and  fees  in  defending  suit.    See  Indemnity,  2. 
Privity  between  mortgagor  and  mortgagee.    See  Insurance,  Fire,  5. 
For  liens  on  homestead.    See  Mechanic's  Lien,  2-5. 
Sale  distinguished  from  exch  nge  or  barter.    See  Sales,  1, 
Offer  and  acceptance  by  letter.    See  Sales,  2. 
Parol  sale  of  land.    See  Statute  of  Frauds,  1-3. 
Surety  discharged  by  change  in.    See  Surety,  3. 
For  sale  of  business.    See  Unlawful  Combination,  1. 
Express  or  implied  must  be  plead  accordingly.    See  Variance,  1. 
For  sale  of  land.    See  Vendor  and  Purchaser,  1. 
1.  In  a  suit  on  account  for  the  purchase  price  of  an  article,  the  sale  of  which 
was  contracted  for  in  writing  by  nn  interchange  of  letters,  the  terms  of 
the  letters,  being  plain  and  unmistakable,  must  control  as  to  the  con- 
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tract  price,  and  what  defendant  ma/  have  thougBt  is  no  defense.  Fleich^ 
er  17.  Underhill,  239. 

2.  A  recital  in  the  deed  of  trust  that  it  was  executed  to  secure  plaintiffs  for 

any  advances  they  might  make  to  defendant  upon  open  account  or  ac- 
counts, as  he,  defendant,  ''may  contract  with  them,  as  shown  by  their 
books,"  did  not  authorize  a  contract  by  note,  nor  was  such  contract  im- 
pliedly authorized  by  the  deed  of  trust  when  considered  with  reference 
to  well-known  commercial  usages  and  the  purpose  for  which  it  was  made. 
Casey  Suxisey  Co.  v.  Anderaonf  223. 

3.  In  a  suit  to  enforce  the  specific  performance  of  a  contract  to  sell  land, 

evidence  that  plaintiff  intended  purchasing  the  property  for  the  construc- 
tion of  a  variety  theater  thereon,  to  be  conducted  in  an  unlawful  man- 
ner and  for  immoral  purposes,  was  properly  rejected,  this  defense  hav- 
ing been  stricken  from  defendant's  answer,  since  the  proposed  business 
was  not  necessarily  unlawful  or  immoral,  proof  of  which  could  be  made 
without  pleading,  but  depended  on  the  manner  in  which  it  would  be 
conducted.    Hamilton  v.  Belt,  457. 

4.  A  contract  between  the  selling  and  the  purchasing  partner,  on  dissolving 

the  firm,  by  which  the  former  bound  himself  not  to  engage  in  the  same 
business  in  the  town  where  the  partnership  was  conducted  so  long  as 
the  purchaser  remained  in  that  business,  being  not  unlimited  as  to  time 
and  place,  and  of  a  reasonable  character,  was  not  void  at  common  law  as 
being  in  restraint  of  trade,  nor  was  it  prohibited  by  the  antitrust  stat- 
utes existing  prior  to  the  Act  of  1003.    Crump  v.  lAgon,  172. 

5.  A  proposition  to  give  a  bonus  for  the  construction  of  a  railroad  to  V.  ex- 

pressly stipulated  that  work  should  be  begun  within  thirty  days  and  the 
road  completed  by  September  1,  and  that  time  was  of  the  essence  of  the 
contract.  The  letter  of  reply  stated  that  the  proposition  was  accepted, 
and  that  the  work  would  be  begun  within  thirty  days  and  pushed  with 
due  diligence.  Held,  that  the  "due  diligence"  thus  mentioned  referred 
to  the  diligence  necessary  to  complete  the  road  by  September  1»  and  that 
a  recovery  could  not  be  had  on  the  obligation  given  for  the  bonus  where 
the  road  was  not  completed  by  that  time.  Bea  Line  OonBtrucHon  Co.  v. 
Woods,  414. 

Contributory  Kegligenoe. 

Discretion  to  understand  danger.    See  Children,  U 
Charges  upon.    See  Instructions  to  Juries,  13,  i^ 
Child  playing  about  cars.    See  Negligence,  6. 
Child  asleep  on  track.    See  Negligence,  7. 
Charge  as  to  care  required,    bee  Negligence,  8. 
Shovel  in  gangway  of  engine  cab.    See  Negligence,  8-18» 
Switchman  coupling  cars.    See  Negligence,  H. 
Brakeman  uncoupling  cars.     See  Negligence,  15,  16. 
Acts  done  to  save  life.    See  Negligence,  17. 
Knowledge  of  defects  in  streets.    See  Negligence,  i& 
Use  of  defective  chisel.    See  Negligence,  19. 
Notice  of  approach  of  train.    See  Negligence,  21. 
Going  between  moving  cars.    See  Negligence,  23-25* 
Switching  cars.     See  Negligence,  26-28. 
Proximate  caune.    See  Negligence,  29. 
Falling  in  boiling  lye.    S^  Negligence,  30. 
Sufficiency  of  evidence.     See  Practice  on  Appeal,  16. 
Of  owner  of  animals  killed.    See  Railu)ays,  7. 

Contribution. 

1.  One  of  several  active  joint  wrongdoers  is  not  entitled  to  an  action  for  in- 
demnity or  contribution  against  the  other  joint  tortfeasor.  Robertson 
V.  Trammell,  53. 

Conversion. 

Damage  to  property  is  not.    Sec  Carriers  of  Freight,  7,  8. 
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Measure  of  damages  for.    See  Damages,  17. 
Burden  of  proof  of.    See  Ouardian,  4,  5. 
By  guardian,  offsets  allowed.    See  Surety,  2. 

Corporation. 

Name  of.    See  Misnomer,  1,  2. 

Independent  school  districts.    See  School  District,  1-5, 

Cofts. 

1.  One  who  disclaims  any  interest  in  land  sued  for  is  not  liable  for  costs  in- 
curred after  the  filing  of  such  disclaimer.     Hamilton  v.  Saunders,  141. 

2i  Where  unnecessaiy  matter  has  been  copied  into  the  statement  of  facts  on 
appeal  by  the  winning  party,  the  costs  of  such  statement  will  be  taxed 
against  him.    Sovereign  Camp  W.  O.  W.  v.  Hicks,  425. 

Cotton  Fntnres. 

1.  One  who  purchased  cotton  futures  through  a  firm  of  brokers,  by  whom  sale 
was  afterwards  made  for  a  profit,  could  recover  from  them  the  proceeds 
realized,  though  the  transaction  was  found  to  contemplate  no  actual  de- 
livery and  to  be  a  mere  wagering  contract.    Russell  v.  Kidd,  411. 

Cotton  Ticket. 

As  evidence  of  contract.    See  Bailment,  3. 

Cross  Action. 

Plaintiff  held  to  answer  in  same  suit.    See  Venue,  5* 

Cross-Ezamination. 

Of  interested  party.    See  Witness,  1, 

Crossing 

Backing  train  over.    See  Railways,  1.    ' 

Cnmnlative  Evidenoe. 

Newly-discovered.    See  New  Trial,  2. 

Custom. 

Use,  in  sense  of.    See  Insurance,  Life,  S. 

As  affecting  negligence.    See  Negligence,  10-12. 

1.  Where  a  rule  requiring  hand  cars  to  be  protected  by  flagmen  had  for  years 

been  disregarded  by  roadmasters,  whose  duty  it  was  to  enforce  it,  a  find- 
ing that  it  had  been  abrogated  by  long  custom  was  justified.  Inier- 
national  d  O.  N.  Ry.  Co.  v.  Jacobs,  390. 

2.  Custom  of  a  bailee  to  deliver  cotton  to  the  holder  of  the  receipt  issued  by 

him  to  the  bailor,  without  transfer  by  the  latter  upon  the  books  of  the 
bailee,  made  necessary  to  an  assignment  by  the  provisions  of  such  re- 
ceipt, if  admissible  at  all  to  supersede  the  stipulation  in  such  contract, 
must  be  shown  to  be  uniform  in  order  to  be  given  that  effect.  Sanger  v. 
Travis  County  Farmers*  Alliance,  321. 

Damages. 

Actual  and  exemplary.     See  Attachment,  3. 

Injury  to  property  not  conversion.     See  Carriers  of  Freight,  7,  8, 
Expense  of  delivering  property.     See  Carriers  of  Freight,  24. 
Expenses  caused  by  personal  injury.     See  Evidence,  35,  36. 
Release  procured  by  fraud.     See  Fraud,  4,  5. 
By  loss  of  sale.     See  Pleading,  10. 
For  injury  to  feelings.     See  Pleading,  11. 
Release  procured  by  fraud.     See  Release,  1. 

For  breach  of  contract  for  sale  of  land.     See  Vendor  and  Purchaser,  1. 

1.  Where  a  contract  provides  for  the  payment  of  a  certain  sum  as  liquidated 

damages  in  the  event  of  the  nonperformance  of  a  specific  act  which 
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may  produce  damages  of  an  uncertain  character,  and  no  language  is 
used  indicating  that  Buch  damages  shall  be  considered  only  as  a  penalty, 
and  if  the  sum  named  bears  such  proportion  to  the  actual  damages 
that  it  may  reasonably  be  presumed  to  have  been  arrived  at  by  a  fair 
estimation  of  the  parties,  such  sum  is  liquidated  damages.  Santa  Fe 
8t.  Ry,  Co.  V,  Sohutz,  14. 

2.  In  consideration  of  a  sum  paid  by  an  individual  to  a  street   railway 

company  as  an  inducement  to  build  their  line  in  front  of  his  property 
and  operate  it  for  twenty-five  years,  half  the  lifetime  of  the  lease 
granted  the  company,  it  was  agreed  in  a  contract  that  in  case  operation 
throughout  the  entire  line  or  any  part  should  be  suspended  within 
that  time  the  company  would  be  liable  for  the  amount  donated  to 
secure  the  line.  Held,  that  such  sum  named  was  intended  by  the  par- 
ties as  liquidated  damages  and  not  as  a  penalty.    Id, 

3.  Such  contract  held  to  contemplate  twenty-five  years'  continuous  opera- 

tion from  the  date  of  its  execution.    Id, 

4.  Where  two  parties  have  made  a  contract  which  one  of  them  has  broken, 

the  other  is  entitled  to  such  damages  as  may  fairly  and  reasonably 
be  considered  as  naturally  arising  from  such  breach,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of  both  par- 
ties as  the  probable  result  of  a  breach,  at  the  time  they  made  the 
contract.     Mudge  d  McLean  v,  Adams,  186. 

5.  Where,  in  consideration  of  a  register,  inkwell  and  stationery  cabinet  fur- 

nished by  plaintiff,  an  advertising  agency,  defendants  agreed  to  place 
the  cabinet  upon  the  counter  in  their  hotel,  keep  it  in  good  order  and 
refer  guests  seeking  purchases  or  professional  services  to  the  cards 
therein,  plaintiff  was  entitled,  as  damages  for  a  breach  of  such  con- 
tract by  a  failure  to  display  the  cabinet,  to  the  sum  which  he  would 
have  received  from  other  parties  for  space  therein  in  which  to  place 
their   business   cards.     Id. 

6.  A   landlord   is   not   liable   for  exemplary  damages   where,    in   an   action 

against  a  tenant  for  rent  he  intended  suing  out  a  distress  warrant, 
for  which  he  had  sufficient  grounds,  but  by  mistake  got  out  an  at- 
tachment.    Laweon  v,  Goodwin,  484. 

7.  Humiliation,  loss  of  standing  and  loss  of  credit  resulting  from  ejectment 

in  the  presence  of  other  guests  are  not  elements  of  actual  damages. 
McCutcheon  v,  Malin  d  Browder,  240. 

8.  In  an  action  by  a  parent  for  damages  resulting  from  the  death  of  a  son 

a  charge  that  the  jury  should  assess  the  damages  at  such  sum  as 
would  be  equal  to  the  present  money  value  (if  paid  now)  of  such  aid 
as  plaintiff  had  a  reasonable  expectation  of  receiving  from  the  son, 
had  he  lived,  is  held  (following  opinion  of  the  Supreme  Court  on 
certified  question  herein),  not  objectionable  as  prescribing  a  mathe- 
matical rule,  which  did  not  leave  to  the  jury  that  discretion  given  by 
the  statute.     8t.  Louie  8,  W,  Ry,  Co,  v,  8hiflet,  541. 

9.  Where  plaintiff  contracted  with  defendants  to  manufacture  and  deliver 

to  them  a  certain  number  of  spring  motors  at  a  stated  price  and  failed 
to  do  so,  defendants  were  entitled  to  recover  as  damages  the  profits 
on  sale  of  motors  which  they  would  have  consummated  had  plaintiff 
complied  with  the  contract,  they  having  obtained  offers  and  received 
orders  for  motors  which  had  to  be  reject^  because  of  plaintiff's  default. 
8un  Manfg.  Co,  v.  Egbert  d  Chithrie,  512. 

10.  The  loss  of  profits  being  the  true  measure  of  damages,  and  this  loss,  to  a 

great  extent  at  least,  having  been  already  incurred  before  plaintiff 
offered  to  furnish  the  motors  at  a  price  something  higher  than  that 
stipulated  in  the  contract,  such  offer  did  not  make  the  doctrine  of 
avoidable  consequences  applicable  in  the  case.    Id, 

11.  Defendants  were  as  much  entitled  to  damages  for  loss  of  profits  on  cash 

offers  for  immediate  delivery,  which  could  not  be  accepted  because  of 
plaintifTs  failure  to  furnish  the  motors,  as  on  binding  contracts  for 
motors  to  be  delivered  by  them  at  a  future  time.    Id, 

12.  The  fact  that  the  motors  for  which  the  notes  sued  on  were  given  by 
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defendants  were  received  after  the  time  stipulated  in  the  contract  for 
their  delivenr  did  not  estop  defendants  from  claiming  damages  for 
the  total  failure  to  deliver  the  other  motors  contracted  for  and  to  be 
delivered  to  defendants  at  a  later  date.     Id. 

13.  An  instruction  to  award  as  damages  for  delay  in  the  transportation  of 

cattle  the  difference  in  the  market  value  at  the  time  they  reached 
their  destination,  and  at  the  time  they  would  have  reached  it  if  prop- 
erly transported,  as  well  as  the  difference  in  weight  and  decline  in 
market  price  by  reason  of  delay,  was  erroneous  as  authorizing  a  re- 
covery of  double  damages.    International  d  G.  y.  Ry,  Co,  v.  Startz,  61. 

14.  Ordinarily  the  measure  of  damages  for  a  breach  of  warranty  is  the  dif- 

ference between  the  actual  value  and  the  agreed  value  of  the  article, 
with  interest;  but  where  the  parties  at  the  time  of  the  making  of  the 
contract  had  in  contemplation  some  special  end  or  purpose  for  which 
the  article  was  warranted  to  be  fit,  and  if  the  buyer,  in  endeavoring 
to  apply  the  article  to  the  purpose  for  which  it  was  warranted  as 
suitable,  sustains  naturally  and  proximately  some  loss  incidental  to 
such  application,  compensation  for  such  loss  may  be  included.  Dean 
Co,  17.  Standifer,  181. 
16.  A  butcher  who  purchased  a  refrigerator,  warranted  to  be  delivered  in 

rl  condition  and  not  to  leak,  could  recover  the  value  of  meat  lost 
a  failure  of  the  warranty,  if  the  refrigerator  in  the  condition  as 
waiVanted  would  have  preserved  the  meat,  provided  he  did  not  know 
or  by  the  exercise  of  ordinary  prudence  could  not  have  known  that 
meat  placed  in  the  refrigerator  in  the  condition  in  which  it  was  would 
probably  spoil.     Id, 

16.  Where  damages  for  the  loss  of  meat,  through  a  breach  of  warranty  as 

to  the  condition  in  which  a  refrigerator  should  be  delivered,  are  sought 
in  reconvention  to  an  action  for  the  purchase  price,  the  quantity  of 
the  meat  lost  should  be  shown  to  a  reasonable  certainty  and  also  its 
market  value  at  the  time  it  was  lost.    Id, 

17.  For  the  unlawful  conversion  of  the  car  of  onions  plaintiffs  were  entitled 

to  recover  the  value  of  the  onions  at  the  place  of  destination,  less  the 
unpaid  freight  charges,  constituting  a  lien  thereon,  and  a  verdict  to 
that  effect  was  equivalent  to  a  finding  against  plaintiffs  for  damages 
because  of  negligence  in  transportation.  Miaaouri,  K,  d  T.  Ry,  Co,  v. 
Rines,  619. 

18.  Evidence  that  the  sickness  of  plaintiff's  wife  resulting  from  the  injury 

«  had  been  a  great  inconvenience  to  him  and  had  hindered  his  ministerial 
duties,  and  that  his  attention  to  her  had  taken  up  time  he  should 
have  had  for  study  and  preparation  for  his  work,  does  not  show  any 
pecuniary  loss  to  plaintiff  for  which  he  could  recover,  in  the  absence 
of  proof  of  the  value  of  the  time  he  had  lost.  Dallas  Cons.  Eleo,  8t, 
Ry,  V,  laon,  219. 

19.  One  whose  land  has  been  overflowed  by  the  faulty  construction  of  a  rail- 

way embankment  may  recover,  as  an  element  of  damages,  the  expense 
of  building  bridges  and  roads  thereon  made  necessary  by  such  over- 
flow; such  damages  were  not  remote  nor  speculative.  San  Antonio  d 
A.  P.  Ry,  Co,  V.  Gurley,  283. 

20.  Interest  by  way  of  damages  is  recoverable  whether  specially  pleaded  or 

not,  but  the  recovery  can  in  no  event  exceed  plaintiff's  stated  demand. 
Houatony  E,  d  W,  Texaa  Ry.  Co,  v.  McMillan,  483. 

21.  A  verdict  for  $19,500  for  injuries  preventing  plaintiff  from  continuing  in 

the  occupation  of  switchman  and  greatly  lessening  his  capacity  to 
earn  money  by  physical  labor  of  any  kind,  held  not  excessive  in  the 
case  of  one  26  years  old  at  the  time  of  the  injury  and  earning  from 
$90  to  $140  per  month.     Tewarkana  d  Ft.  8.  Ry.  Co,  v.  Toliver,  437. 

22.  Plaintiff's  capacity  to  earn  money  in  avocations  generally  being  neces- 

sarily affected  by  the  loss  of  his  leg,  he  was  not  required  to  show  what 
his  present  earning  capacity  was  in  order  for  the  jury  to  fix  the 
amount  of  compensation  to  which  he  was  entitled  by  reason  of  his 
decreased  earning  capacity.    Id. 
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23.  Testimony  by  plaintiff  that  his  injured  fist  will  never  ^  well,  and  that 

the  thumb  and  third  finder  of  his  right  hand  are  stiff  yet,  held  suffi- 
cient evidence  to  authorize  a  charge  to  the  jury  that  they  could  take 
into  consideration,  in  assessing  the  damages,  any  future  loss  or  suf- 
fering of  plaintiff  which  might  be  reasonably  expected  to  result  from 
*      the  assault  and  injury.     Houston  d  T,  C.  Ry,  Co,  v.  Batchler,  117. 

24.  A  verdict  of  $6,000  held  not  excessive  for  injuries  affecting  plaintiff^s 

hip,  heart  action  and  blood  circulation,  such  injuries  being  permanent. 
Galveston,  H.  d  8,  A,  Ry.  Co,  v.  Fry,  653. 

25.  A  verdict  of  $12,000  for  the  loss  of  plaintiffs  leg  and  injuries  affectins 

his  eye  sight,  which  from  the  evidence  the  jury  might  have  concluded 
were  permanent,  held  not  excessive.  Galveston,  H.  d  8,  A,  Ry.  Co. 
V.  MoAdams,  576. 

Death. 

Mathematical  rule  for  damages.     See  Damages,  8. 

Declarations. 

In  support  of  testimony.    See  Evidence,  19. 
Expressions  of  pain.    See  Evidence,  20-22. 

Dedication. 

I.  A  charge  was  erroneous  which  was  so  framed  as  to  convey  the  idea  that 
the  mere  user  of  a  roadway  for  ten  years  was  sufficient  to  create  a 
presumption  of  the  dedication  of  the  same  to  the  public.  Evans  v. 
8cott,  373. 

Deed. 

Acknowledgment  by  married  woman.     See  Acknowledgment,  1. 

Recitals  in.     See  Notice,  5,  6. 

As  evidence  of  possession.  See  Recitals,  1. 
1.  Allegations  and  proof  as  to  what  was  the  consideration  for  the  execution 
of  the  deed  to  plaintiff  from  his  father  were  utterly  immaterial,  the 
deed  itself  reciting  the  consideration,  and  could  not  have  injured  de- 
fendant. Gray  v.  Freeman,  567. 
S:.  Evidence  to  prove  an  agreement  between  plaintiff  and  his  father,  in 
which  the  latter  agreed  to  prosecute  the  suit  for  plaintiff  who  agreed 
to  support  him  during  his  life,  was  not  objectionable  as  showing  a 
different  consideration  from  that  recited  in  the  deed,  or  a  contract 
to  be  performed  in  the  future.    Id. 

3.  In  order  to  render  a  deed  effective  it  must  be  delivered  into  control  of 

the  grantee  with  intent  of  the  grantor  that  it  shall  become  operative 
as  a  conveyance.     Houston  L.  d  T.  Co.  v.  Huhhard,  646. 

4.  Those  claiming  as  innocent  purchasers  under  a  deed  delivered  without  the 

consent  of  the  grantor  can  hold  only  by  estoppel  based  upon  a  showing 
that  the  grantor  was  guilty  of  negligence  which  brought  about  the 
unauthorized  delivery.  Id. 
^  5.  In  view  of  a  contemplated  exchange  of  lands  between  plaintiff  and  an- 
other, deeds  by  each  were  placed  in  the  hands  of  a  land  agent,  plain- 
tiff reserving  the  right  to  satisfy  himself  as  to  the  other's  title  before 
consummating  the  trade.  The  agent  delivered  plaintiff's  deed  without 
his  consent  and  the  grantee  had  it  recorded  and  executed  a  deed  of 
trust  to  the  property  to  secure  a  note  for  money  borrowed  thereon  from 
parties  who  had  no  notice,  actual  or  constructive,  of  want  of  the 
grantor's  consent  to  the  deliver>%  Held,  that  the  title  still  remained 
in  plaintiff  and  he  could  enjoin  a  sale  under  the  deed  of  trust.    Id, 

Default. 

Seal  omitted  from  citation.     See  Citation,  1. 
Citation  lacking  seal.     See  Judgment,  1, 
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DeliTery. 

Of  detid.     See  Deed,  S. 

Without  consent  of  grantor.    See  Deed,  4>  5. 

Desoent  and  Distribution. 

Of  community  homestead.     See   Homestead,  2. 

1.  Article  2220  of  the  Revised  Statutes  does  not,  upon  the  wife  becoming 

insane,  transfer  to  the  husband  the  title  to  her  portion  of  the  com- 
munity property  nor  affect  its  descent  and  distribution  as  prescribed 
by  other  statutes.     Schwartz  v,  Weat,  136. 

2.  Where  the  wife  had  been  adjudged  insane,  the  husband  who  had  not  dis- 

posed of  the  community  property  during  his  lifetime  could  not  dispose 
of  her  interest  in  it  by  will.    Id, 

Description. 

•  Of  judgment  in  appeal  bond.     See  Appeal,  S, 

Dillgcnoe. 

To  procure  testimony.    See  Continuance,  2, 

To  deliver  telegram.     See  Telegraph  Companies,  3. 

Disclaimer. 

Of  interest  in  land.    See  Coata,  i. 

Discovered  Peril. 

By  gateman  at  crossing.     See  Negligence,  SI,  32, 

Discretion. 

To  understand  danger.     See  Children,  1, 

Dismissal. 

Of  cause  removed  to  Federal  Court.     See  Removal  of  Causes,  L 

Disqualification. 

Of  juror  by  prejudice.     See  Jury,  3, 

Domicile. 

Residence  in  diflferent  States.     See  Residence,  1,  2, 

Duplicate. 

Indorsement  of  check.    See  Banking,  1, 

Duress. 

1.  A  plea  of  duress  in  the  signing  of  a  cattle-shipment  contract  is  not  such 

a  plea  as  falls  within  article  1265,  Revised  Statutes,  requiring  certain 
pleas  to  be  verified  by  affidavit.     Texas  C.  Ry.  Co.  t\  O'Loughlin,  640. 

2.  The  free  will  of  the  contracting  parties  is  essential  to  the  making  of  a 

contract,  and  if  by  the  VrongSful  conduct  of  one  party  the  other  is 
bereft  of  his  free  will  power,  the  contract  obtained  thereby  may  be 
avoided  on  the  ground  of  duress.     Cray  v.  Freeman,  556. 

3.  W-hether   there   w^as   duress   is   to   be  determined,   not   by    any   arbitrary 

standard,  but  by  the  resisting  power  of  the  party  under  all  the  circum- 
stances of  the  case.    Id. 

4.  Under  the  law  of  duress  by  putting  in  fear,  a  man's  child  stands  in  the 

same  position  as  himself,  and  fear  of  imprisonment  of  a  child  will 
destroy  the  free  agency  of  the  parent,  and  the  agreement  he  makes 
under  such  circumstances  can  not  be  enforced.     Id. 

5.  A  deed  of  trust  to  certain  land  was  obtained  from  plaintiff's  father,  a 

blind  old  negro  over  70  years  of  age,  by  promised  immunity  from 
criminal  prosecution  of  a  son  who  had  given  a  deed  of  trust  on  the 
same  land,  representing  it '  to  be  his,  and  borrowed  money  thereon. 
Held,  that  an  action  t^  cancel  the  deeds  of  trust,  instituted  by  the 
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father,  did  not  die  with  him,  but  plaintiff,  another  son  to  whom  the 
father  had  transferred  his  title  in  consideration  of  support  and  main- 
tenance the  remainder  of  his  life,  could  prosecute  the  suit.     Id, 

6.  While  an  allegation  that  the  facts  connected   with  the  execution   of  a 

mortgage,  which  was  obtained  by  duress,  were  imparted  to  plaintiff  by 
the  mortgagor  should,  perhaps,  have  been  stricken  from  the  petition, 
and  testimony  sustaining  such  allegation  excluded,  as  hearsay  and 
immaterial,  the  failure  to  do  so  was  not  reversible  error  where  no 
iniury  is  ^hown  to  have  resulted  to  appellants  thereby  and  all  the 
other  testimony  tended  to  show  that  the  mortgagor  was  under  duress 
when  he  executed  the  mortgage.     Id. 

7.  An  allegation  charging  that  the  mortgage  was  obtained  by  direct  threats 

to  imprison  the  mortgagor's  son  unless  it  was  given,  held  sustained 
by  proof  that  the  mortgagee's  agent  informed  the  mortgagor  that  his 
son  was  guilty  of  a  penitentiary  offense  and  assured  him  that  if  he 
would  give  his  note,  secured  by  the  mortgage,  the  mortgagee  would 
not  go  out  of  his  way  to  prosecute  the  son.    Id. 

8.  Proof  of  statements  of  defendant  to  members  of  the  mortgagor's  family 

shortly  before  the  execution  of  the  mortgage  was  admissible  as  tending 
to  show  what  defendant  probably  said  &  the  mortgagor.     Id. 

0.  A  statement  to  the  mortgagor's  daughter  and  son-in-law  that  if  they  did 

not  fix  up  the  matter  defendant  would  send  the  mortgagor's  son  to  the 
penitentiary  was  admissible  as  showing  a  concerted  plan  to  coerce  the 
members  of  the  family  into  paying  the  debt  from  the  son  to  the  mort- 
gagee.    Id, 

10.  Tlie  deed  from  the  mortgagor  to  plaintiff  was  properly  admitted  in  evi- 

dence whatever  may  have  been  the  consideration  therefor.     Id. 

11.  One  who  executes  a  mortgage  for  the  purpose  and  with  the  understanding 

that  his  son  shall  not  be  criminally  prosecuted  for  an  offense  he  has 
committed,  is  not  thereby  guilty  of  compounding  a  felony.     Id, 

12.  Though  the  father  had  been  guilty  of  compounding  the  crime  of  his  son, 

that  would  not  prevent  him  from  annulling  the  unlawful  contract.    Id, 

13.  A  charge  to  find  for  plaintiff  if  the  representations  or  threats  of  de- 

fendants exercised  a  controlling  influence  over  the  will  of  the  mort- 
gagor and  induced  him  to  execute  the  mortgage,  and  if  without  such 
threats  he  would  not  have  executed  the  same,  held  applicable  to  the 
facts  in  evidence.    Id, 

Elections. 

1.  The  fact  that  at  an  election  held  for  the  purpose  of  incorporating  a 

town  into  an  independent  school  district  and  selecting  school  trustees 
one  of  the  judges  of  election  was  a  candidate  for  trustee,  did  not 
render  the  election  void,  this  being  only  an  irregularity  in  the  manner 
of  holding  the  election;  nor  did  the  participation  of  such  trustee  in 
the  proceedings  of  the  board  of  trustees  of  the  district  in  ordering  an 
election  to  determine  whether  a  district  school  tax  should  be  levied 
and  bonds  issued  to  build  a  schoolhouse,  affect  the  validity  of  such 
election,  he  being  a  trustee  de  facto,  if  not  de  jure.  State  v.  Buchanan, 
325. 

2.  An  election  for  the  purpose  of  enlarging  an  independent  school  district, 

held  after  the  passage  of  the  Act  of  the  Legislature  authorizing  it, 
but  before  the  Act  had  taken  effect,  was  absolutely  void.  Boesch  v, 
Byrom,  35. 

3.  An  election  for  trustees  of  an  independent  school  district,  held  at  the 

time  and  place  and  for  the  purpose  authorized  by  the  statute,  was 
not  void  because,  through  mistake,  voters  belonging  in  territory  not 
legally  a  part  of  the  district  were  permitted  to  participate,  and  two 
of  the  trustees  elected  resided  in  such  outside  territory,  as  these  matters 
were  mere  irregularities.     Id, 

4.  The  trustees  so  elected,  upon  oualifying  and  assuming  their  duties,  be- 

came de  facto  officers,  and  the  validity  of  their  acts  as  such  trustees 
could  not  be  questioned  in  a  collateral  proceeding  to  enjoin  the  col- 
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lection  of  taxes  to  pay  school  bonds  issued  through  action  taken  by 
them  as  trustees.  Id, 
5.  Such  trustees  having  ordered  another  election  on  the  question  of  enlarg- 
ing the  district,  after  the  statute  authorizing  it  had  gone  into  effect, 
and  the  proposition  having  carried^  their  subsequent  action  in  ordering 
an  election  to  determine .  whether  a  school  tax  should  be  levied  and 
bonds  issued,  was  valid.     Id, 

Equity. 

1.  On  setting  aside  the  sale  by  guardian  of  the  land  of  his  wards,  the  pur- 
chaser is  entitled  to  credit  for  the  enhanced  value  of  the  land  by 
improvements  placed  on  it  by  him  prior  to  the  filing  of  suit,  and  for 
taxes  against  the  land  paid  by  him,  and  should  be  charged  with  the 
rental  value  while  he  held  it;  he  should  also  have  credit  for  so  much 
of  the  purchase  price  as  was  applied  to  the  support  and  education  of 
the  minors,  to  court  costs  and  other  legal  charges  against  the  estate, 
but  not  for  sums  paid  to  him  as  attorneys'  fees  in  procuring  the  sale, 
nor  for  personal  property  delivered  to  the  guardian  and  intended  for 
his  personal  use  as  part  of  the  consideration,  nor  for  money  paid  out 
in  discharging  the  personal  debts  of  the  guardian.  Parker  v.  Botoera, 
252. 

Estates  of  Decedents. 

Presentation  of  claim.     See  Administration^  i. 

Administration  outside  of  court.     See  Independent  Executor,  1,  2. 

Estoppel. 

By  acceptance  after  time  stipulated.     See  Damages,  12, 

By  failing  to  object.     See  Evidence,  S2, 

Must  be  pleaded.     See  Instructions  to  Juries,  SI, 

Surety  not  liable  for  act  of  principal  induced  by  plaintiff.    See  Surety,  Jf, 

Not  decided  by  general  verdict,  when.     See  Verdict,  2, 

1.  The   fact  ihat   a  buyer  paid   part  of  the   purchase  price  of  an  article 

after  breach  of  the  warranty  as  to  the  condition  in  which  it  should 
be  delivered,  or  the  fact  that  he  sold  it  to  another  for  an  increased 
price,  does  not  estop  him  to  recover  damages  flowing  from  the  breach. 
Dean  Co,  v,  Standifer,  181. 

2.  Representations  and  promises  by  defendant  to  an  employe  of  a  contractor 

that  his  wages  were  all  right  and  defendant  would  guarantee  them  if 
he  would  continue  work  did  not  estop  it  from  denying  liability  to 
plaintiff  who  refused  to  continue  the  work  on  such  assurance.  Central 
Asphalt  and  Refining  Co,  v.  Manning,  26. 

3.  Where  a  member  of  a  benefit  society  was  in  good  standing  in  the  lodge 

to  which  he  belonged  at  the  time  of  its  dissolution,  but  took  no  steps 
to  reinstate  in  another  lodge  until  his  certificate  was,  by  the  consti- 
tution and  laws  of  the  society,  forfeited,  the  action  of  the  sovereign 
clerk  of  the  order  in  advising  him,  after  such  forfeiture,  what  course 
to  pursue  in  order  to  reinstate,  did  not  invoke  the  doctrine  of  estoppel 
against  the  society  to  deny  his  reinstatement  where  he  did  not  act  on 
the  representations  of  the  clerk.  Sovereign  Camp  W,  O,  W.  i;.  Hicks, 
424.   . 

Evldenoe. 

To  identify  location  of  survey.     See  Archives,  1, 

Of   probable   cause.     See   Attachment,   2, 

Proof  of  admission  of.     See  Bill  of  Exceptions,  2, 

In  case  of  concurring  negligence.     See  Burden  of  Proof,  L 

Property  destroyed  by  fire.     See  Burden  of  Proof,  2, 

Breach  of  express  warranty.     See  Burden  of  Proof,  S. 

Proving  a  negative.     See  Burden  of  Proof,  ^, 

To  the  satisfaction  of  the  jury.     See  Burden  of  Proof,  5, 

Degree  of  certainty  required.     See  Burden  of  Proof,  6, 
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Presumption  as  to  agent's  authority.    See  Carriers  of  Freight,  1, 

As  to  where  damage  was  incurred.     See  Carriers  of  Freight,  4, 

Prima  facie  case  against  terminal  carrier.     See  Carriers  of  Freight,  5. 

Showing  damage  by  intermediate  carrier.     See  Carriers  of  Freight,  6. 

Of  default  as  between  connecting  lines.     See  Carriers  of  Freight,  9, 

Opinion  as  to  reasonableness  of  delay.     See  Carriers  of  Freight,  18. 

To  vary  written  instrument.     See  Contract,  i. 

Varying  consideration   recited.     See  Deed,  2. 

Supporting  allegation  of  duress.     See  Duress,  7-10, 

Admission  of  hearsay  held  harmless.     See  Duress,  6. 

Of  other  fraudulent  representations.     See  False  Representations,  2, 

Circumstantial  or  direct.     See  Fraud,  1. 

To  establish  grant  by  Spanish  government.     See  Grant,  1. 

To  show  authority  of  insurance  broker.     See  Insurance,  Fire,  /. 

Jury  taking  out  document.     See  Jury,  1. 

To  show  mistake  in  name.     See  Misnomer,  2. 

Proving  substance  of  issue.     See  Negligence,  6, 

Merely  cumulative.     See  New  Trial,  2. 

As  to  application  of  payment.    See  Payment,  2, 

Degree  of  proof  required.     See  Penalty,  6. 

As  to  inquiries  made.     See  Plea  of  Privilege,  1. 

Admission  of  held  harmless.    See  Practice  on  Appeal,  3,  j},  7,  8. 

Effect  of  exclusion.     See  Practice  on  Appeal,  12. 

Supporting  finding  of  negligence.     See  Practice  on  Appeal,  16. 

To  show  permissive  use.     ^e  Public  Road,  1. 

Of  rule  of  company.     See  Railu>ays,  1. 

Of  killing  of  animals.    See  Railways,  |.. 

Recitals   in  deed.     See  Recitals,  1. 

Of  cancellation  of  lease.     See  School  Land,  6. 

1.  Parol  evidence  held  sufiicient  to  show  that  an  agreement  that  the  seller 

was  to  furnish  an  abstract  of  title  was  inadvertently  omitted  from  a 
written  contract  of  sale.     Jackson  v.  Martin,  594. 

2.  Where  in  trespass  to  try  title  the  evidence' shows  the  loss  and  proper  legal 

search  for  an  original  deed  of  trust,  upon  which  defendant's  testimony 
depends,  a  transcript  from  the  records  of  the  Supreme  Court  of  the 
District  of  Columbia,  to  which  was  attached  a  copy  of  the  lost  deed, 
was  admissible  as  secondary  evidence  tending  to  establish  the  deed. 
Masterson  v.  Harris,  145. 
8.  In  an  action  on  a  note  wherein  defendant  had  pleaded  payment  it  was 
error  to  permit  defendant  to  testify  what  his  recollection  was  as  to 
what  payment  he  claimed  was  shown  on  a  leaf  he  had  torn  out  of 
his  ledger,  such  leaf  having  been  lost  and  being  a  mere  memorandum 
not  constituting  primary  evidence.  Eastham  v,  Patty  d  Brockington, 
336. 

4.  Though  the  evidence  adduced  upon  the  main  issue  was  sufficient,  when 

standing  alone,  to  raise  the  issue,  a  judgment  based  upon  its  decision 
will  be  reversed  where  it  is  apparent  that  much  more  satisfactory  evi- 
dence was  obtainable  than  that  offered  on  the  trial.    Id. 

5.  Testimony  of  an  attorney  that  he  examined  the  files  in  the  office  of  the 

Secretary  of  State  and  failed  to  find  any  record  of  a  certain  charter 
was  inadmissible,  the  testimony  of  the  custodian  of  such  records  being 
the  proper  evidence  of  its  nonexistence.    Id. 

6.  Evidence  which  only  raises  a  mere  surmise  or  suspicion  of  the  existence 

of  a  fact  sought  to  be  established  falls  short  of  being  ''any  evidence" 
and  can  never  sustain  a  verdict.     Cobb  v.  Bryan,  339. 

7.  Evidence  held  to  establish  the  execution  and  loss  of  a  power  of  attorney 

authorizing  the  sale  of  land  involved  in  an  action  of  trespass  to  try 
title,  upon  which  plaintiff's  title  depends.     Barclay  v.  Waller,  242. 

8.  It  was  competent  for  a  passem^er  on  a  train  that  was  wrecked  in  a  rain- 

storm to  testify  that  shortly  prior  to  the  wreck  he  heard  a  railway 
employe  say  to  the  engineer  of  such  train,  ''You  had  better  not  pull 
out,  as  I  believe  you  will  go  into  the  river;"  and  it  was  immaterial 
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that  the  wreck  did  not  ooeur  at  the  exact  spot  thus  indicated.  Chicago, 
R.  L  d  P.  Ry,  Co,  V.  Cain,  532. 
9.  Testimony  by  a  railroad  roadmaster  that  ''the  running  of  passenger  trains 
over  a  track  submerged  with  water  is  done  with  no  danger  if  the  train 
is  running  slowly,  and  especially  is  this  true  if  a  freight  train  has 
just  been  run  over  the  track  and  made  the  crossing  safely,"  was  not 
admissible,  since  this  was  the  opinion  and  conclusion  of  the  witness 
on  a  matter  not  the  subject  of  expert  testimony  under  the  circumstances 
shown.     Id. 

10.  A  witness  familiar  with  the  subject  and  facts  may  give  his  estimate  of 

the  profits  lost  by  plaintiff  through  defendant's  breach  of  his  contract 
not  to  reengage  in  the  business  after  having  sold  out.  Crump  v.  Ligon, 
172. 

11.  Testimony  by  plaintiffs  that  the  location  of  the  cemetery  would  make 

their  homes  valueless  and  force  them  to  abandon  them  for  the  reason 
that  they  could  not  and  would  not  drink  water  off  of  dead  people,  was 
opinion  and  should  have  been  excluded,  the  question  before  the  jury 
being  whether  or  not  the  alleged  bed  of  water  underlying  the  proposed 
site  of  the  cemetery  would  b^ome  polluted  and  reach  plaintiff's  wells 
and  springs  and  injuriously  affect  the  same,  and  plaintiffs  not  having 
qualified  as  experts  on  that  subject.     Elliott  v.  Ferguson,  40. 

12.  Books  of  science  are  not  admissible  in  evidence  to  establish  the  doctrines 

therein  affirmed,  nor  is  it  permissible  for  counsel  to  recite  to  an  expert 
witness  statements  made  in  such  books  and  ask  the  witness  if  they 
were  not  a  correct  report  of  the  facts  stated.    Id, 

13.  The  admission  of  irrelevant  and  incompetent  evidence  of  a  highly  preju- 

dicial character,  relying  upon  a  withdrawal  of  it  by  the  court  to  rep&ir 
the  damage,  is  a  dangerous  practice  and  not  to  be  commended.    Id, 

14.  Upon  the  question  of  the  life  expectancy  of  a  brakeman  who  sustained 

injuries  permanently  incapacitating  him  to  do  manual  labor,  mortality 
tables  were  admissible  to  aid  the  jury  in  determining  the  amount  of 
damages  to  be  awarded,  though  the  fact  that  he  followed  the  hazardous 
avocation  of  a  brakeman  might  be  considered  in  determining  such 
damages.     International  d  O.  N,  Ry,  Co,  v,  Brandon,  371. 

15.  While  a  plaintiff  in  a  personal  injury  suit  may  refuse  to  submit  to  an 

examination,  the  fact  of  such  refusal  is  admissible  in  evidence  as  a 
circumstance  tending  to  discredit  his  claim  as  to  the  extent  of  his 
injuries.     Houston  Eleo,  Co,  v.  Lawson,  193. 

16.  Although  a  plaintiff  may  have  good  reasons  for  refusing  to  submit  to 

an  examination,  such  reasons  affect  the  weight  and  not  the  admissi- 
bility of  the  refusal  as  evidence  against  him.     Id, 

17.  Plaintiff's  testimony  that  the  engine  foreman  told  him  that  certain  cars 

were  to  be  attached  to  the  cars  standing  on  the  track  where  he  was 
injured,  was  admissible  on  the  issue  of  plaintiff's  contributory  negli- 
gence, it  appearing  that  the  fqreman  had  control  over  the  movement 
of  cars.     Oalveston,  H,  d  8,  A.  Ry,  Co,  v.  Mo  Adams,  575. 

18.  Testimony  that  the  street  crossing,  near  which  plaintiff  was  injured,  had 

apparently  not  been  altered;  that  there  was  nothing  to  indicate  any 
change  for  some  time,  and  that  it  seemed  to  be  an  old  crossing,  was 
sufficient  to  show  that  the  crossing  had  not  been  changed,  and  estimates 
as  to  the  length  and  width  of  planking  at  such  crossing,  based  upon  the 
witness  having  stepped  the  distance,  were  admissible.     Id, 

19.  Plaintiff,  a  witness   in  his  own  behalf,  who  had  been  contradicted  by 

showing  a  different  statement  as  to  the  manner-  he  received  his  in- 
juries, made  shortly  after  the  event,  could  not  introduce  in  rebuttal 
the  testimony  of  his  physician  to  a  statement  corroborating  his  present 
testimony,  made  in  the  hearing  of  the  latter,  to  his  attorney,  about 
a  month  later.     Vicars  v.  Gulf,  C,  d  8,  F,  Ry.  Co,,  500. 

20.  In  an  action  for  personal  injury  testimony  that  within  a  few  minutes 

after  the  accident  plaintifT  was  sitting  on  the  side  of  the  railroad 
track,  groaning  and  complaining  and  seemed  to  be  in  pain,  was  ad- 
missible.    Chicago,  R.  I,  d  T,  Ry,  Co,  v,  Williams,  198. 
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21.  That   plaintiff,   suing   for  personal    injury,   was  at   any   time   after   the 

accident  spitting  up  blood,  was  a  physical  fact  which  could  be  proved 
by  any  witness  cognizant  thereof.     Id, 

22.  An  objection  going  to  the  whole  of  certain  evidence  is  properly  over- 

ruled if  any  part  of  the  evidence  is  admissible.    Id, 

23.  In  an  action  for  personal  injury  testimony  by  plaintiff  that  the  value 

of  his  labor  in  his  blacksmith  shop  would  average  $5  a  day  was  ob- 
jected to  on  the  ground  that  it  related  to  his  business,  which  admitted 
of  accurate  and  exact  proof.  The  evidence  showed  that  plaintiff,  in 
connection  with  his  brother,  was  conducting  a  blacksmith  business  in 
which  other  men  were  employed.  Held,  that  the  testimony  was  legit- 
imate.    City  of  Dallas  v.  Munoton,  112. 

24.  Where  plaintiff  in  an  action  against  a  city  for  personal  injury,  including 

a  rupture,  caused  by  a  defect  in  a  street,  had  testified  to  a  prior  rup- 
ture from  an  injuiy  received  on  a  county  bridge,  the  court  properly 
refused  to  allow  a  further  inquiiy  to  show  that  he  had  consulted  a 
lawyer  as  to  such  prior  injury  and  had  been  advised  that  he  had  no 
recourse  against  the  county  therefor.     Id. 

25.  Where  a  witness  for  the  defendant  (its  messenger  boy)  who  had  testified 

at  a  former  trial  was  absent  at  the  second  trial,  and  plaintiff's  counsel 
had  drawn  out  that  fact  in  cross-examination,  it  was  error  for  the 
court  to  refuse  to  permit  defendant  to  show  by  the  testimony  of  its 
attorney  that  he  had  made  efforts  to  secure  the  attendance  of  the  wit- 
ness, and  had  ascertained  that  he  had  left  the  State  and  gone  to 
Mexico.    Western  U.  Tel.  Co.  v.  Waller,  616. 

26.  It   was   competent   for  a   witness  to   testify   that   the   cattle  market   in 

Kansas  City  was  better  early  on  a  stated  Monday  morning  than  at  any 
other  time  in  the  day,  by  showing  that  the  market  was  generally 
better  early  in  the  morning  than  later  in  the  day,  the  witness  being 
familiar  with  the  fact  about  which  he  thus  testified.  Tex<i8  d  P.  Ry. 
Co.  V.  Slaughter,  624. 

27.  Where  defendant  introduced  in  evidence  plaintiff's  original  petition  for 

the  purpose  of  showing  that  the  amended  petition,  on  which  the  trial 
was  being  had,  set  up  a  new  cause  of  action,  when,  in  fact,  there  was 
no  issue  as  to  new  cause  of  action  in  the  case,  and  the  court  instructed 
the  jury  that  they  could  not  consider  such  petition  for  the  purpose  of 
showing  that  plaintiff  had  set  up  a  new  cause  of  action,  but  might 
consider  it  for  any  other  purpose  if  they  saw  proper  to  do  so,  there 
was  no  error  of  which  plaintiff  could  complain.    Id. 

28.  Proof  of  the  date  of  filing  of  the  original  petition,  filed  in  the  case  by 

the  mortgagor  before  he  assigned  the  cause  to  plaintiff,  did  not  place 
the  petition  itself  in  evidence.     Cray  v.  Freeman,  557. 

29.  Testimony  that  the  mortgage  had  been  changed  after  its  execution  was 

admissible  in  support  of  the  allegation  that  the  note  which  it  secured 
had  been  changed.     Id. 

30.  Upon  the  question  whether  the  notice  of  premiums  falling  due  was  sent 

to  the  address  given  in  the  application  for  insurance,  the  court 
properly  excluded  a  deposition  of  the  agent  taking  the  application 
based  on  memoranda,  stating  that  the  applicant  included  his  street 
number  in  the  address,  and  refused  to  submit  the  issue  to  the  juiy,  it 
appearing  from  the  original  application  that  the  city,  county  and 
State  were  given  but  no  street  number,  and  the  agent,  on  seeing  the 
original  signed  by  himself,  so  testifying.  Cowen  v.  Equitable  L.  Assn. 
8o.,  430. 

31.  Evidence  that  it  was  the  custom  of  defendant,  upon  request  of  insured, 

to  grant  thirty  days'  extension  of  time  in  which  the  premium  due 
might  be  paid  was  properly  excluded,  it  not  appearing  that  extension 
of  time  was  asked  for  by  plaintiff.     Id. 

32.  An  objection  to  the  admission  of  evidence,  on  the  ground  that  it  was  not 

offered  in  chief  and  was  not  in  rebuttal,  does  not  estop  the  objector 
from  urging  on  appeal  that  it  was  error  for  the  court  to  exclude  the 
evidence  on  the  ground  that  it  was  immaterial.    Evans  Vi  Scott,  374. 
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33.  Where  some  part  of  the  evidence  offered  by  defendants  tended  to  show 

that  an  order  had  been  obtained  or  an  offer  made  for  one  or  more 
motors  at  a  price  which  would  have  given  them  a  profit,  an  objection 
to  the  whole  evidence  was  properly  overruled,  even  though  other  por- 
tions of  it  were  too  indefinite.    Sun  Hamfg,  Co,  v,  Egbert  d  Outhric,  512. 

34.  Defendants  having  offered  in  evidence  a  letter  from  one  G.  containing 

an  offer  to  purchase  motors,  ^t  was  not  necessary  for  them  to  prove 
the  handwriting  of  G.  or  the  execution  of  t!:8  letter  where  the  proof 
showed  that  G.  had  been  to  see  them  about  the  matter  and  two  or 
three  more  letters  had 'passed  between  them  on  the  subject,  and  the 
one  in  question  had  been  received  in  due  course  of  mail.    Id. 

85.  In  an  action  for  personal  injury  evidence  of  expenses  incurred  for  drugs, 

domestic  help  and  nurse  hire  can  not  be  considered  when  there  is  no 
evidence  showing  that  such  expenses  were  reasonable  and  rendered  nec- 
essary by  reason  of  the  injury.  DaUas  Cons.  Eleo.  8t,  Ry,  Co,  v,  laon, 
219. 

86.  Testimony  as  to  services  rendered  by  a  physician  for  which  no  bill  has 

been  rendered  and  the  reasonable  value  of  which  is  not  shown  should 
be  excluded  by  the  charge  from  the  consideration  of  the  jury.     Id. 

87.  The  cost  of  property  destroyed  by  fire  is  not  sufficient,  standing  alone,  to 

show  its  value  at  the  time  of  its  destruction.  St,  Louia  8,  W,  Ry,  Co* 
V,  Moss,  461. 

Examination  of  Person. 

Refusal  to  submit  to.    See  Evidence,  15-16, 

Exchange. 

Distinguished  from  sale.    See  Sale,  L 

.2xeoiLtioiL 

Failure  to  collect.     See  Res  Ad  judicata,  7. 

Exemplary  Damages. 

For  suing  out  attachment.    See  Damages,  6. 
Humiliation  and  loss  of  credit.     See  Damages,  7. 

Exhibit. 

Map  attached  to  petition.    See  Pleading,  I4, 
Expert  Evidence. 

As  to  reasonableness  of  delay.     See  Carriers  of  Freight,  18, 

When  not  admissible.    See  Evidence,  9, 

Qualification  to  give  opinion.    See  Emdence,  11, 

Use  of  books  of  science.    See  Evidence,  12, 

Express  Companies. 

Authority  of  agent.    See  Agency,  2,  3. 

False  Bepresentations. 

Vitiating  policies.     See  Insurance,  Fire,  2. 
Expressions  of  opinion.    See  Pleading,  5, 
Knowledge  by  party  defrauded.     See  Rescission,  2, 

1.  A  representation  by  the  agent  of  the  seller  of  machinery  that  it  could  be 

run  by  the  power  already  in  operation  by  the  purchaser  in  the  busi- 
ness in  which  it  was  to  be  used,  being  made  by  an  expert  examining 
Uie  machinery,  was  a  statement  of  fact  and  not  a  mere  expression  of 
opinion.     American  Cotton  Co,  v,  Heierman,  312. 

2.  Fraudulent  representations  other  than  those  alleged,  made  to  the  defrauded 

party,  or  even  to  third  persons,  are  admiaaible  when  so  connected  as  a 
part  of  the  general  scheme  to  defraud  as  to  show  knowledge,  intent  or 
design.    Cray  v.  Freeman,  558. 
Vol.  XXXVII.  CivU— 43. 
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Fellow  flerrantt. 

Employes  in  roundhouse.    See  Master  and  Servant,  9, 

Yard  clerk,  engineer  and  engine  foreman.    See  Master  and  Servant,  10, 

Koadmaster  and  brakeman.    See  Master  and  Servant,  11, 

Vice-principals.    See  Master  and  Servant,  12. 

Engineer  and  engine  hostler.    See  Master  and  Servant,  IS. 

Persons  operating  train.    See  Master  and  Servant,  15,  16. 

Felony. 

Compounding  of.    See  Duress,  11. 

Fences. 

Where  not  required.    See  Railtcays,  6. 
Contributory  negligence  of  o^ner.    See  Baihoays,  7. 

Field  Kotes. 

Original,  translated  in  grant.    See  Archives,  1. 

Final  Judgment 

Must  dispose  of  all  parties.    See  Appeal,  1,  2. 

Findings  of  Fact. 

1.  Where  the  indorsement  on  the  notes  sued  on  was  to  "T.  M.  Bower,"  plain- 
tiff's name  being  "T.  M.  Bowers/'  and  there  is  no  statement  of  facts.  It 
will  be  presumed  that  the  recital  in  the  findings  of  the  court,  that 
plaintiff  is  the  legal  owner  and  holder  of  the  notes  sued  on,  was  war- 
ranted. Dieter  v.  Bowers,  615. 
2.  Defendant  in  trespass  to  try  title  having  shown  title  through  two  separate 
deeds,  and  there  being  no  statement  of  facts  brought  up  on  appeal,  the 
mere  mistake  of  the  trial  court  in  making  inconsistent  recitals  in  his 
findings  is  not  ground  for  reversal  of  a  judgment  in  favor  of  defendant. 
Moore  v.  Lee,  127. 

Fires. 

Prima  facie  case  of  negligence.    See  Burden  of  Proof,  2. 
Proof  of  value  of  property.    See  Evidence,  S7. 
Allegation  of  negligence.    See  Pleadings,  7. 

Foreclosure. 

Proceedings  avoiding  policy.    See  Insurance,  Fire,  9. 
Prior  mortga^.    See  Parties,  2. 
Of  laborer's  hen.    See  Parties,  i. 

Forfeiture. 

For  nonpayment  of  assessments.    See  Benefit  Society,  IS. 
Of  policy  for  false  representation.    See  Insurance,  Fire,  2,  S. 
By  foreclosure  proceedings  on  property.    See  Insurance,  Fire,  9, 
For  nonpayment  of  premiums.    See  Insurance,  Life,  1,  2. 

Forged  Instmment 

Knowledge  of  signature.    See  Banking,  2. 
Possession  held  under.     See  Limitation,  7. 

Fraud. 

Guardian  interested  in  sale.    See  Ouardian,  2,  S. 
As  a  defense  not  barred.    See  Limitation,  1. 
Avoiding  written  contract  for.    See  Limitation,  2. 
Reformation  of  instrument.    See  Pleading,  4. 
In  procuring  release  of  damages.    See  Release,  1. 
1.'  Fraud  may  be  shown  by  circumstantial  as  well  as  by  direct  and  positive 

evidence.    Jackson  v.  Martin,  593. 
2.  Where  a  stock  of  goods  was  transferred  in  consideration  for  notes  of  the 
owner  held  by  the  vendee  by  indorsement  from  the  payee,  the  sale  being 
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attacked  by  a  creditor  on  the  theory  that  the  maker  had  furnished  such 
assignee  the  mon^  to  buy  the  notes,  no  issue  arose  as  to  the  assignee's 
legal  title  to  the  notes,  but  only  the  question  of  fraud  was  involved. 
Riske  V.  Rotan  Oro,  Co.,  494. 

3.  One  who  did  not  become  a  creditor  of  a  vendor  till  after  the  sale  of  his 

property  can  not  attack  the  sale  as  fraudulent.    Id, 

4.  In  an  action  for  personal  injury  and  loss  of  baggage,  evidence  considered 

and  held  sufficient  to  raise  the  issue  of  fraud  on  the  part  of  the  rail- 
road company's  claim  agent  in  procuring  from  plaintiff  a  release  of 
damages  by  representing  that  the  paper  he  induced  her  to  sign  was  mere- 
ly a  receipt  for  money  he  was  giving  her  as  an  act  of  charity.  Chicago, 
R.  L  d  P.  Ry,  Co.  i).  Cain,  631. 
6.  Evidence  considered,  and  held  sufficient  to  sustain  a  finding  that  a  railroad 
claim  agent  was  guilty  of  fraud  in  procuring  from  plaintiff  a  release  of 
damages  for  personal  injury  by  purposely  concealing  from  her  the  na- 
ture ot  the  instrument  she  signed,  and  inducing  her  to  sign  it  by  declara- 
tions of  sympathy  and  solicitude  for  her.    Id, 

Gaming. 

Contract  by  agent.    See  Agency,  4* 
Garnishment. 

Consolidation  of  actions.    See  Appeal,  2. 

Effect  of  judgment.    See  Rea  Ad  judicata,  2. 

1.  It  is  the  general  rule  that  the  maker  of  a  negotiable  promissory  note, 

while  it  is  current  and  not  yet  due,  can  not  be  held  liable  as  garnishee 
at  the  suit  of  a  creditor  of  the  payee  of  such  note,  and  this  because  of 
'  the  negotiability  by  law  of  such  paper,  and  the  liability  of  the  garnishee 
to  the  holder  of  the  note,  whether  he  be  known  or  not.  Hutcheaon  v. 
King,  161. 

2.  The  rule  does  not  apply,  however,  where  at  the  time  of  the  garnishment  the 

note  is  for  any  reason  not  current  or  negotiable,  as  where  it  has  been 
placed  by  the  owner  in  the  hands  of  the  maker,  to  be  delivered  to  a  third 
person  by  the  maker,  acting  as  the  owner's  agent,  upon  payment  being 
made  therefor  by  such  third  person  in  accordance  with  an  agreement 
with  the  owner.    Id. 

8.  Such  contract  for  the  sale  of  the  note  to  such  third  person  being  executory, 
and  neither  the  title  to  the  note  nor  the  owner's  right  to  the  possession 
thereof  having  passed,  will  not  serve  to  defeat  the  garnishment,  since 
such  third  person,  not  having  tendered  the  purchase  money  for  the  note 
prior  to  the  service  of  the  garnishment,  has  no  right  to  a  specific  per- 
formance of  the  agreement.    Id. 

4.  The  garnishee,  having  the  note  executed  b^  himself  in  his  possession  at  the 
time  of  the  garnishment,  is  in  a  position  to  protect  himself  against  a 
transfer  of  the  note  to  a  third  person  without  notice,  and  it  is  his  duty 
to  do  so.    Id. 

6.  Where  it  appears  from  telegrams  and  letters  that  a  sum  of  money  sent  to 
garnishees  by  a  manufacturing  concern  located  in  another  State  was 
merely  for  the  purpose  of  indemnifying  them  against  loss  or  damage 
which  they  might  incur  by  reason  of  furnishing  security  in  an  appeal 
of  an  agent  of  such  company,  who  had  been  convicted  of  unlawfully  sell- 
ing goods  of  the  company  in  this  State,  such  sum  was  not  subject  to 
garnishment  by  the  State  to  pay  off  the  judgment  upon  its  affirmance  by 
the  Court  of  Appeals.    Miller  i  Hayrea  v.  State,  669. 

Goodwill. 

Sale  of,  and  business  not  unlawful.    See  Unlawful  Combination,  L 
Grant. 

Identification  of  land  conveyed.    See  Archives,  1. 
1.  Evidence  considered  and  held  to  support  finding  that  land  in  controversy 
was  granted  by  the  Spanish  government  in  1767,  though  no  paper  grant 
was  produced.    Btate  v.  Brunt,  2. 


676  Index. 

Ouardlaa. 

Setting  aside  sale  by.    See  Equity,  1, 
Surety  for,  entitled  to  offsets.    See  Surety,  2. 
Payments  by  allowed.    See  Surety,  2. 

1.  A  married  woman,  having  been  adjudged  insane  in  the  county  where  she 

then  resided  and  confined  in  the  State  asylum,  her  husband  afterwards 
removed  to  and  acquired  community  property  in  another  county.  Held, 
that  the  County  Court  of  the  latter  county  had  jurisdiction  to  appoint 
a  guardian  of  her  estate.    Schwartz  v.  West,  136. 

2.  Where,  in  pursuance  of  an  understanding  between  a  guardian  and  his  at- 

torney, real  estate  of  the  minors  was  procured  to  be  sold  at  private 
sale  to  the  attorney  for  a  consideration  nominally  part  cash,  but  in 
reality  of  personal  property  (a  wagon  and  team)  expected  to  be  used  by 
the  guardian  personally,  and  not  for  the  benefit  of  the  wards,  except 
incidentally,  by  enabling  him  to  earn  a  support  for  tnem,  the  transac- 
tion, although  done  in  good  faith,  was  fraudulent  in  law.  Parker  v. 
Bou^ers,  252. 

8.  Article  2582  of  the  Revised  Statutes  of  1879,  prohibiting  a  guardian  from 
becoming  a  purchaser,  directly  or  indirectly,  of  any  property  of  the  es- 
tate sold  by  him,  applies  where  the  guardian  takes  a  benefit  under  the 
sale  though  the  purchase  is  made  by  another.    Id. 

4.  In  an  action  against  a  guardian  for  conversion  to  his  own  use  of  proceeds 
from  the  sale  of  property  belonging  to  the  estate,  the  burden  of  proof 
is  upon  the  plaintiff,  to  meet  which  it  must  be  shown  that  the  guardian 
failed  to  account  to  the  County  Court  for  the  proceeds  of  such  sale; 
proof  that  he  did  not  pay  it  over  to  the  wards  is  insufficient.  Fidelity 
d  D,  Co.  V,  Sohelper,  393. 

6.  Where  the  settlement  of  a  guardian  shows  a  balance  due  from  him,  this 
fixes  no  liability  either  upon  the  guardian  or  his  sureties,  where  there 
has  been  no  final  settlement  of  his  accounts  as  guardian  and  an  order 
of  the  court  having  jurisdiction  requiring  the  guardian  to  pay  the  bal- 
ance.   Id. 

Harmless  Error. 

In  proving  consideration  of  an  instrument.    See  Deed,  1,  2, 
Admission  of  hearsay  evidence.    See  Duress,  6. 
Charge  on  conceded  facts.    See  Practice  on  Appeal,  2. 
Damages  merely  nominal.    See  Practice  on  Appeal^  3,  4, 
Admitting  improper  evidence.     See  Practice  on  Appeal,  5. 
Where  evidence  is  undisputed.    See  Practice  on  Appeal,  6,  ?• 
Trivial  evidence.    See  Practise  on  Appeal,  8. 

Highways. 

Presumption  from  user.    See  Dedication,  1, 
Liability  for  defect  in.    See  Negligence,  18» 
Rights  acquired  by  user.    See  Prescription,  1~S, 
Permissive  use  of.    See  Public  Road,  i. 

Homestead. 

Liens  upon.    See  Mechaniifs  Lien,  2-5, 

1.  Facts  held  to  constitute  the  abandonment  of  a  homestead  through  the  ac- 

quisition of  another  one.    Lyon  v,  Waggoner,  206. 

2.  When  the  surviving  wife  sells  her  interest  in  the  community  homestead 

the  homestead  right  terminates,  and  the  heirs  of  the  deceased  husband 
are  entitled  to  possession  of  their  interest  in  the  property,  from  which 
time  limitation  begins  to  run  against  them.    York  v.  Hutchewn,  367. 

Husband  and  Wife. 

Insanity  as  affecting  property  rights.    See  Descent  and  Distribution,  1,  2. 
Wife's  residence  following  husband's.    See  Guardian,  1. 
Rights  of  survivor.    See  Homestead,  2. 
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Identity. 

Of  penton  makiiig  statement.    See  Impeaehment  of  Witne$8,  t 

Illegal  Contraet. 

Premises  for  variety  theater.    See  Cowtracty  S. 

Restraint  of  trade.    See  Contract,  4- 

Recovery  of  proceeds  realuoed.    See  Cotton  Futures,  1. 

Ulnest  of  Jnror. 

Verdict  need  not  be  signed  by  jury.    See  Verdiot,  i. 

Immoral  Purpose. 

Affecting  validity  of  agreement.    See  Contract,  3. 

Impeaoliment  of  Witness. 

1.  To  impeach  the  evidence  of  M.  G.  L.,  depositions  showing  statements  con- 
tradicting  it,  made  by  one  whom  the  witnesses  called  Juan  L.,  were  ad- 
missible, where  other  evidence  was  introduced  identifying  the  person 
called  by  them  Juan  L.  as  being  the  same  as  the  M.  0.  L.  who  had  tes- 
tified.   Spencer  Shoe  Co,  v.  JaratniUo,  497. 

Indenmity. 

Presentation  of  claim.    See  Adminietration,  1. 

Between  joint  wrongdoers.    See  Contribution,  1, 

Deposit  for,  not  subject  to  garnishment.    See  Oamishment,  5. 

1.  An  agreement  on  the  part  of  a  guardian  to  indemnify  the  surety  on  his 

bond  by  keeping  in  force  until  his  death  a  policy  of  insurance  on  his 
life,  payable  to  his  wards,  was  not  against  public  policy,  and  the  receipt 
of  the  money  by  the  wards  upon  his  death  was  a  complete  satisfaction 
of  a  demand  by  them  against  the  guardian  and  his  surety  for  a  sum  al- 
leged to  have  been  converted  to  the  use  of  the  guardian.  Fidelity  d  D. 
Co,  V,  Sohelper,  393. 

2.  A  deed  of  trust  made  to  a  bank  to  indemnify  it  against  attorney's  fees 

and  costs  which  might  be  incurred  by  reason  of  a  bond  given  by  such 
bank  in  a  pending  garnishment  suit,  held  to  cover  such  costs  and  fees 
in  a  subsequent  suit  in  which  the  bank  was  involved  by  reason  of  hav- 
ing given  such  bond.    Miles  v,  Coleman  Vat.  Bank,  73. 

3.  Where  a  constable  takes  an  indemnity  bond  to  indemnify  him  against  loss 

for  the  levy  of  a  writ  of  attachment,  and  the  party  whose  property  is 
levied  on  sues  him  and  his  indemnitors  for  making  the  levy,  plaintiff  is 
not  entitled  to  recover  against  the  indemnitors  unless  he  alleges  that  the 
making  of  the  bond  induced  the  levy,  since  he  has  no  right  of  action  on 
the  indemnity  bond,  but  only  for  the  trespass  committed  in  making  the 
levy.    Uneell  v,  Sisk,  34. 

Independent  Executor. 

1.  Questioned,  whether  the  acts  of  an  independent  executor  are  to  be  given 

the  same  force  and  effect  as  the  acts  of  an  administrator  done  tmder 
orders  of  a  Probate  Court  having  jurisdiction.    Alt  gelt  v.  Memitz,  397. 

2.  Defendant's  vendor  represented  that  he  was  the  independent  executor  of 

the  will  of  a  testatrix  in  whom  the  fee  simple  title  to  certain  com- 
munity property  of  herself  and  husband  was  vested  by  will  of  the  hus- 
band, and  the  will  of  the  testatrix  not  being  at  hand,  defendants,  rely- 
ing upon  their  vendor's  assurances,  paid  a  cash  sum  and  gave  notes  for 
the  remainder  of  the  purchase  price.  The  testatrix,  in  fact,  had  title  to 
only  her  half  of  the  community.  Held,  that  defendants,  taking  title  to 
only  so  much,  were  entitled  to  an  abatement  of  half  the  purchase 
price.    Id, 

Independent  School  District. 

See,  generally.  School  District,  1-5, 
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Indonement. 

Of  duplicate  check.    See  Banking,  1. 
Release  of  indoner  by  laches.    See  Bankingy  U 
Presumption  as  to.    See  Findings  of  Fact,  1. 

Injnnotion. 

Against  sale  by  trustee.    See  Deed,  5. 

Against  collection  of  school  tax.    See  Parties,  5, 

1.  A  writ  of  injunction  issued  by  a  court  having  no  legal  power  to  Issue  it  is 

void,  and  the  party  against  whom  it  is  directed  has  the  right  to  violate 
it  without  subjecting  himself  to  any  penalty  for  so  doing.  Gulf,  C.  d  8. 
F.  Ry.  Co.  V.  Clehume  I.  d  C,  8,  Co.,  334. 

2.  The  District  Court  has  not,  under  the  present  Constitution,  authority  to 

issue  an  injunction  restraining  a  party  from  prosecuting  in  the  County 
Court  a  number  of  suits  against  the  same  defendant,  the  suits  being  for 
causes  of  action  similar  in  character,  and  each  for  an  amount  within  the 
jurisdiction  of  the  County  Court,  and  the  injunction  being  sought  on  the 
ground  that  the  plaintiff  in  such  suits  so  brought  them  for  the  purpose 
of  vexing  and  harassing  the  defendant,  and  causing  him  to  incur  large 
amounts  of  costs,  since  the  several  claims  could  have  been  consolidated, 
and  one  suit  brought  therefor  in  the  District  Court.    Id. 

8.  An  injunction  restraining  a  party  from  prosecuting  certain  suits  in  a  court 
is,  in  effect,  one  which  restrains  the  court  from  proceeding  ib  the  trial 
of  such  suits.    Id. 

4.  The  action  of  school  trustees  in  changing  the  location  of  the  schoolhouse 
furnishes  no  ground  for  enjoining  the  collection  of  the  school  taxes  where 
the  allegations  in  relation  to  such  change  are  general,  no  specific  act 
of  fraud  being  charged,  and  the  petition  fails  to  show  that  the  trustees 
are  not  acting  for  the  best  interest  of  the  district  in  view  of  present 
conditions  and  those  likely  to  arise  in  the  future.    Boesck  v.  Byrom,  36. 

Injury  to  Person. 

Allegations  held  too  general.    See  Pleading,  6. 

Innocent  Pnrohaser. 

Under  deed  not  delivered.    See  Deed,  4,  5. 

Interest. 

Recoverable  though  not  specially  pleaded.    See  Damages,  20. 

Insane  Person. 

Jurisdiction  over  estate.    See  Chtardian,  1. 

Insanity. 

Effect  upon  community  property.    See  Descent  and  Distribution,  U 

Insolvency. 

Check  on  bank.    See  Payment,  i. 

InBtmctions  to  Jnries. 

Assigning  error  on.    See  Assignment  of  Error,  2,  6, 10. 
Presenting  objections  to.     See  Brief,  1,  2. 
On  concurring  negligence.    See  Burden  of  Proof,  1. 
Proof  of  their  satisfaction.    See  Burden  of  Proof ,  5. 
On  negligence  of  carrier.     See  Carriers  of  Freight,  12-H, 
Charge  authorizing  double  recovery.     See  Damages,  IS. 
Curing  erroneous  admission  of  evidence.    See  Evidence,  IS, 
Limiting  effect  of  proof.    See  Evidence,  27. 
Different  grounds  of  negligence.    See  Negligence,  27. 
Charge  considered  as  a  whole.    See  Negligence,  28. 
Errors  held  not  ground  for  reversal.    See  Practice  on  Appeal,  2-4,  6. 
1.  The  failure  of  the  trial  judge  to  sign  his  name  to  the  charge  written  by 
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him  and  read  to  the  jury  is  no  ground  for  reversal.  International  d  G. 
N.  Ry.  Co.  17.  Lucas  d  King,  404. 

2.  An  appellant  can  not  complain  of  error  in  a  charge  where  a  charge  on  the 

same  subject  requested  by  him  invited  the  same  error.    Id. 

3.  A  requested  charge  reciting  as  undisputed  a  number  of  facts,  am<mg  others 

that  plaintiff  knew  that  the  string  of  cars  which  struck  him  was  about 
to  be  moved,  was  properly  refused,  the  evidence  showing  that  such  fact 
was  not  undisputed.    Id, 

4.  Requested  instructions  on  assumed  risk  held  properly  refused  because  sub- 

stantially given  in  the  main  charge.    Id. 

5.  A  charge  is  not  on  the  weight  of  evidence,  as  assuming  a  fact,  where  it 

leaves  to  the  jury  to  determine  whether  or  not  the  fact  existed.  Chicago, 
R,  I.  d  P.  Ry.  Co.  V.  Cain,  631. 

6.  Where  a  charge  given  is  not  affirmatively  erroneous,  but  merely  deficient 

in  some  particular,  a  special  charge  should  be  requested  covering  the  de- 
ficiency, or  the  error  will  not  be  ground  for  reversal.    Id. 

7.  Where  a  charge  instructed  that  "one  who  enters  the  employment  of  a  rail- 

road company  assumes  all  the  risks  that  are  ordinarily  incident  to  the 
business,  but  does  not  assume  any  risks  that  may  be  brought  about  by 
the  company's  negligence,  unless  he  knows  the  same,"  the  omission  to 
add  the  further  clause,  "or,  in  the  ordinary  discharge  of  his  own  duty, 
must  necessarily  have  acquired  the  knowledge,"  was  not  reversible  error 
in*  the  absence  of  request  for  a  charge  including  the  more  extended  defi- 
nition.   Qalveeton,  H.  d  8.  A.  Ry.  Co.  v.  Roth,  610. 

8.  Where  the  petition  alleged  negligence  generally  in  the  given  act,  and  the 

charge  specifically  submitted  negligence  in  the  act  with  reference  to  the 
testimony  on  tbe  subject,  this  was  proper,  and  not  inconsistent  with  the 
allegation.    Galveston,  B.  d  8.  A.  Ry.  Co.  v.  Roth,  611. 

9.  A  requested  charge  is  properly  refused  where  it  is  embodied,  with  only  an 

immaterial  change  of  verbiage,  in  the  instructions  already  given.    Id. 

10.  Where  one  paragraph  of  the  charge  st«»tes  the  principles  of  law  applicable 

to  an  issue  in  the  case,  and  a  subsequent  paragraph  applies  these  prin- 
ciples to  the  facts  of  the  case,  this  does  not  render  the  charge  erroneous 
as  giving  undue  prominence,  by  reason  of  the  repetition,  to  the  proposi- 
tion involved  in  that  issue.     Houston  d  T.  C.  Ry.  Co.  v.  Batchler,  117. 

11.  It  is  not  error  to  refuse  a  requested  charge  submitting  matters  sufficiently 

embraced  in  the  main  charge  given.    Id. 

12.  A  charge  is  properly  refused  where  it  singles  out  certain  testimony  which 

of  itself  would  not  constitute  a  defense  to  the  action,  and  seeks  to  in- 
struct the  jury  with  reference  to  the  effect  to  be  given  it.  Western  U. 
Tel.  Co.  V.  Waller,  616. 

13.  Where,  in  an  action  for  personal  injury,  contributory  negligence  is  set  up 

as  a  defense,  and  the  court  has  given  only  a  general  charge  on  that  sub- 
ject, the  defendant  is  entitled  to  have  such  defense  affirmatively  sub- 
mitted to  the  jury  upon  request  for  a  proper  charge  thereon.  Dallas 
Consol.  Elec.  8t.  Ry.  v.  I  son,  219. 

14.  Requested  instruction  on  contributory  negligence  of  wagoner  in  driving 

upon  a  street-car  track,  above  level  of  street,  held  sufficiently  covered 
by  the  general  charge  to  present  the  issue  as  made  by  the  pleadings. 
Citizens*  Ry.  Co.  t?.  Gossett,  603. 
16.  The  refusal  to  give  a  requested  charge  is  not  error  where  the  issue  sought 
to  be  presented  by  it  is  fully  and  fairly  submitted  in  the  main  charge. 
Missouri,  K.  d  T.  Ry.  Co.  v.  Keahy,  330. 

16.  A  charge  upon  the  liability  of  a  pledgee  for  negligent  failure  to  collect 

a  note  of  a  third  party,  given  as  security  for  a  promissory  note  of  the 
pledgor,  need  not  inform  U\e  jury  when  the  security  note  became  due. 
Larkin  Co.  v.  Dawson,  346. 

17.  There  is  no  error  in  refusing  n  requested  special  charge  where  the  issues 

there  represented  were  included  in  the  main  charge.  Texarkana  d  Ft.  8. 
liy.  Co.  V.  ToUrer,  437. 

18.  An  instruction  to  the  jury  to  return  a  verdict  for  plaintiff  if  they  found 

that  he  was  injured,  as  set  forth  in  the  petition,  placed  an  onerous  bur- 
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den  upon  plaintiff,  of  which  defendant  can  not  complain,  it  being  alleged, 
in  substance,  that  plaintiff  was  injured  in  every  member,  limb,  oigan 
and  sense.    Galveston,  H.  d  8.  A.  Ry,  Co.  v.  Fry,  552. 

19.  Where  defendant  had  opened  the  gates  at  a  railway  crossing,  thereby  in- 

viting plaintiff  to  enter,  and  knew  that  he  did  enter  and  was  on  the 
crossing,  and  knew  that  it  had  backed  its  car  into  his  wagon,  a  chaige 
presenting  these  issues  need  not  submit  the  question  of  defendant's 
knowledge  of  the  perilous  position  of  plaintiff  after  it  had  struck  his 
wagon,  attached  it  to  the  car  and  dragged  it  forward,  the  law  chaiging 
it  with  such  knowledge.    Id, 

20.  A  charge  directing  a  verdict  for  defendant  if  the  evidence  relieved  it  from 

certain  alleged  grounds  of  negligence  was  erroneous  where  there  were 
other  grounds  pleaded,  and  supported  by  evidence,  on  which  recovery  by 
plaintiff  would  have  been  warranted.  Vicars  v.  Oulf,  C.  d  8,  F,  Ry.  Co., 
600. 

21.  While  it  is  not  necessary  that  the  jury  find  the  existence  of  all  the  grounds 

of  negligence  alleged  by  plaintiff  in  order  to  warrant  a  verdict  in  his 
favor,  a  charge  to  find  for  him  if  they  all  exist  is  not  affirmative  error, 
nor  cause  for  reversal,  unless  he  requested  a  charge  permitting  his  re~ 
'  covery  on  proof  of  less  than  all.    Id. 

22.  An  instruction  to  find  for  defendant  if  the  work  in  which  plaintiff  was  en- 

gaged when  injured  was  not  more  than  usually  dangerous  was  mani- 
festly erroneous.    Id. 

23.  A  defense  set  up  by  pleading  was  sufficient!/  submitted  to  the  jury  where, 

by  the  charge,  plaintiff's  right  to  recovery  was  made  dependent  upon 
facts  which  precluded  a  finding  in  favor  of  such  defense.  Crump  v.  Li- 
gon,  172. 

24.  Where  plaintiff's  petition  complained  only  of  damages  to  his  land  by  ovei^ 

flow  of  the  waters  of  a  certain  creek  alleged  to  have  been  obstructed  by 
the  railway  embankment,  and  the  evidence  showed  overflows  coming 
partly  from  the  Brazos  River,  defendant  was  entitled  to  a  requested  in- 
struction excluding  from  the  consideration  of  the  jury  damages  caused 
by  water  coming  from  the  Brazos  River,  although  the  charge  given  con- 
fined his  recovery  to  damages  from  waters  caused  by  the  construction 
of  the  railway.    San  Antonio  d  A.  P,  Ry.  Co.  t?.  Ourley,  283. 

25.  Charge  considered,  and  held  not  subject  to  the  objection  that  it  authorized 

recovery  on  either  of  several  hypotheses  submitted  alternately  by  the 
conjunction  "or,'*  without  requiring  also  a  finding  of  an  element  in 
plaintiff's  case  essential  to  recovery  under  each  of  such  hypotheses. 
Gray  v.  Moore,  407. 

26.  A  charge  tliat  "the  plaintiffs  must  recover  in  this  case  by  the  preponder- 

ance of  the  testimony  to  your  satisfaction"  is  not  to  be  taken  as  a  direc- 
tion to  find  for  plaintiffs.    Gray  v.  Moore,  408. 

27.  In  an  action  for  personal  injury  the  refusal  of  a  requested  chaige  sub- 

mitting the  issue  of  contributory  negligence  was  not  error  where  the 
charge  given  narrowed  the  issue  to  the  question  of  whether  or  not  de- 
fendant's servants  discovered  plaintiff's  peril  in  time  to  have  prevented 
the  injury.    Chicago,  R.  I.  d  T.  Ry.  Co.  v.  Williams,  198. 

28.  In  an  action  for  personal  injury  the  court  properly  refused  a  requested 

charge  submitting  the  issue  of  a  release  of  damages  by  the  plaintiff,  but 
ignoring  the  question  of  fraud  in  its  procurement.    Id. 

29.  It  was  error  for  the  court  to  charge  that  the  plaintiff,  "under  all  the  facts 

and  circumstances  of  this  case,"  was  justified  or  excused  in  relying  upon 
and  believing  the  statements  of  defendant's  agent  as  to  the  contents 
and  effect  of  the  written  release,  then  they  would  find  for  plaintiff,  since 
it  was  the  court's  province  to  say  what  would  justify  or  excuse  plain- 
tiff in  the  premises.    Id. 

30.  Although  a  paragraph  of  the  charge  is  not  excepted  to  by  any  assignment 

of  error,  yet,  before  the  Appellate  Court  can  give  it  the  effect  qf  curing 
an  error  in  another  part  of  the  charge,  it  must  be  found  to  be  a  correct 
charge  itself.    Id. 

31.  Where  there  was  no  pleading  that  defendant  had  purchased  the  land  sub- 


Index.  681 

iBstmetions  to  Juries — Continued, 

ject  to  a  right,  by  prescription  or  prior  dedication,  in  the  public  to  use 
the  road,  it  was  error  for  the  court  to  charge  that,  if  defendant  pur- 
chased under  such  circumstances,  he  took  subject  to  such  right,  thus 
applying  the  principle  of  estoppel  as  against  defendant.  Evans  v,  8oott, 
373. 

32.  Such  charge  was  also  erroneous  in  that  it  was  so  stated  as  to  assume  that 

the  land  on  which  the  road  was  located  had  been  appropriated  or  dedi- 
cated to  public  use,  instead  of  leaving  that  fact  to  be  determined  by  the 
jury.    Id, 

33.  The  court  having  charged  that  the  public  could,  by  adverse  use  under 

claim  of  right,  acquire  a  right  to  use  the  road,  but  with  no  definition  . 
given  of  the  terms  "adverse"  and  "claim  of  right/'  it  was  error  to  refuse 
to  give  a  requested  charge  properly  defining  those  terms.    Id. 

34.  Where  the  court  charged  that  the  public  must  have  had  "uninterrupted 

adverse  enjoyment  of  the  road"  for  the  requisite  period  of  time,  instead 
of  "continuous  and  uninterrupted  adverse  enjoyment,"  etc.,  there  was 
no  material  error,  as  the  meaning  of  the  two  expressions  is  the  same.  Id. 

35.  An  objection  that  defendant  was  prejudiced  before  the  jurv  by  the  action 

of  the  court  in  stating  at  length  the  allegations  in  plaintiiTs  petition, 
and  in  stating  only  in  a  general  way  the  answer  of  defendant,  can  not 
be  urged  where  no  special  charge,  stating  more  fully  the  defensive  mat- 
ter was  requested.    Id, 

36.  The  substance  of  an  issue  is  all  the  law  requires  to  be  proven.    El  Paso 

Elec.  Ry,  Co.  v.  Harry ,  91. 

37.  Defendant  is  not  entitled  to  complain  of  the  refusal  of  a  requested  charge 

where  the  general  charge  instructed  a  verdict  for  defendant  if  plain- 
tiff attempted  to  alight  from  the  car  while  it  was  moving,  and  in  so 
doing  was  thrown  to  the  ground  and  injured,  since  this  was  more  favor- 
able than  the  requested  charge  in  that  it  made  the  facts  therein  sub- 
mitted negligence  per  se  on  the  part  of  plaintiff,  when  this  question 
should  have  been,  and  in  the  requested  charge  was,  left  to  the  determina- 
tion of  the  jury.    Id, 

38.  Where  the  charge  covers  every  material  issue  raised  by  the  pleading  and 

evidence,  the  failure  in  the  preliminary  part  to  fully  state  the  issues 
is  not  ground  for  reversal,  no  special  instruction  for  the  correction  of 
such  omission  having  been  requested.  El  Paso  Elec.  Ry.  Co.  v.  Barry,  91. 

39.  Where  certain  facts  were  pleaded,  upon  which  plaintiff  relied  to  recover 

for  injuries  received  in  alighting  from  defendant's  car,  and  contributory 
negligence  set  up  as  a  defense,  and  evidence  introduced  by  each  party  in 
support  of  its  pleading,  a  requested  charge  instructing  a  verdict  for  de- 
fendant, unless  its  servants  "did,  or  failed  to  do,  something  under  the 
circumstances  which  would  not  have  been  done  or  left  undone  by  a  very 
cautious  and  careful  person,"  was  properly  refused  as  too  general  and 
foreign  to  the  case.    Id, 

40.  In  a  charge  instructing  a  verdict  in  favor  of  plaintiff  if  the  railway  failed 

to  exercise  ordinary  care  to  discover  a  child  on  its  track  in  time  to  have 
stopped  the  train,  the  added  clause,  "and  you  further  believe  that  such 
failure  to  keep  a  reasonable  lookout,  if  any,  was  due  to  negligence  on 
the  part  of  defendant's  said  employees,"  was  not  likely  to  lead  the  jury 
to  believe,  under  the  circumstances  in  this  case,  that  negligence  meant 
anything  more  than  a  failure  to  use  ordinary  care.  Olivares  v.  San  An- 
tonio &  A.  P.  Ry.  Co.,  279. 

41.  In  an  action  for  the  value  of  livestock  killed  on  defendant's  right  of  way 

at  a  point  where  a  public  road  ran  parallel  with  the  railway  track  b€h- 
tween  fences  on  either  side  of  the  track,  it  was  error,  as  being  on  the 
weight  of  evidence,  for  the  court  to  charge  that  plaintiff  had  the  right 
to  drive  his  stock  on  and  along  the  public  road,  and  to  camp  thereon  at 
night,  but  it  was  his  duty,  in  so  doing,  to  exercise  such  care  to  prevent 
his  stock  from  getting  upon  defendant's  track  as  a  person  of  ordinary 
prudence  would  have  exercised  under  the  same  circumstances,  such 
charge  not  being  responsive  to  any  issue  in  the  case,  and  bearing  only 
on  the  question  of  contributory  negligence  on  plaintiff's  part  in  not 
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camping  at  some  point  more  distant  from  the  track.  Fart  Worth  d 
D.  C.  Ry.  Co,  V.  Roberts,  108. 
42.  Where  a  contract  provided  for  such  reasonable  attorney  fees  as  the  court 
may  allow  in  case  of  suit  on  the  contract,  but  no  evidence  was  intro- 
duced as  to  what  was  a  reasonable  amount,  it  being  agreed,  however,  by 
the  parties -on  the  trial  that  a  certain  amount  would  be  reasonable,  a 
charge  requiring  the  jury  to  allow  ten  percent  attorney  fees,  though  er- 
roneous, was  harmless  where  the  amount  awarded  was  the  sum  agreed 
on  by  the  parties.    Santa  Fe  8t.  Ry,  Co.  v.  Schutz,  15. 

InBoraiice,  Fire. 

1.  Evidence  held  to  show  that  an  insurance  broker,  who  took  part  in  the  nego- 

tiations for  insurance  on  certain  property,  did  not  represent  the  insurers, 
and  had  no  authority  to  write  insurance  for  them.  Fire  Aasn.  of  Phila, 
V.  Am.  C.  P.  Co.,  629. 

2.  Where  an  application  for  insurance,  which  was,  by  its  terms,  made  the 

basis  on  which  the  insurance  was  to  be  effected,  stated  that  there  were 
no  Hens  or  incumbrances  on  the  property,  when,  in  fact,  a  purchase- 
money  lien  existed  thereon,  such  misrepresentation  constituted  a  breach 
of  warranty  such  as  worked  a  forfeiture  of  the  poliQr.    Id. 

3.  The  insured  purchased  certain  realty,  on  which  stood  the  buildings  subse- 

quently insured,  together  with  certain  personal  property,  the  value  of 
which  is  not  made  to  appear,  for  a  gross  sum  of  $4,500,  for  which  a 
lien  was  retained.  Of  this  amount  a  sum  equal  to  about  the  value  of 
the  realty  had  been  paid  at  the  time  the  insurance  was  effected.  Held, 
that  the  court  was  not  justified  in  presuming,  in  order  to  avoid  a  foi^ 
feiture  of  the  policy,  that  the  unpaid  balance  represented  the  value  of 
the  personal  property,  and  that,  therefore,  there  was  no  lien  against  the 
real  estate.    Id. 

4.  It  was  immaterial  whether  or  not  the  person  who  signed  the  application 

on  behalf  of  the  insured  had  authority  to  do  so  where  the  insured  rati- 
fied his  act  in  so  doing  by  instituting  suit  on  the  policy  seeking  a  recov- 
ery thereon.     Id. 

5.  The  insertion  in  a  fire  policy  of  a  mortgage  clause,  making  the  loss  payable 

to  the  mortgagee,  does  not  constitute  such  privity  of  contract  between 
the  insurance  company  and  the  mortgagee  as  that  the  latter  would  not 
be  precluded  from  a  recovery  upon  the  policy  by  an  act  of  the  mort- 
gagor, such  as  setting  fire  to  the  property,  in  no  way  participated  in  by 
such  mortgagee,  unless  there  be  a  further  stipulation  specially  exempt- 
ing him  and  those  claiming  under  him  from  the  effect  of  the  acts  or  de- 
faults of  the  mortgagor.    Pamhurg-Bremen  Fire  Ins.  Co.  v.  Ruddell,  30. 

6.  Since  it  is  not  necessary,  in  case  of  a  total  destruction  of  the  property,  that 

any  proofs  of  loss  should  be  furnished,  it  is  immaterial  that  in  such  a 
case  the  proofs  were  furnished  by  the  mortgagee  instead  of  the  in- 
sured.   Id. 

7.  One  to  whom  real  estate  has  been  sold  and  conveyed  by  bond  for  title,  the 

vendor  taking  notes  secured  by  vendor's  lien  for  the  purchase  money, 
and  such  purchaser  being  placed  in  possession,  is  the  sole  and  uncondi- 
tional owner  of  the  property  within  the  terms  of  a  fire  insurance  pol- 
•  icy.    Id. 

8.  Where  the  language  used  in  a  policy  of  insurance  is  choeen  by  the  insurer, 

and  is  of  doubtful  meaning,  that  construction  which  is  most  favorable 
to  the  insured  is  to  be  placed  upon  it.  London  d  L.  F.  Ins.  Co.  v. 
Davis,  348. 

9.  Where  a  policy  of  insurance  covering  property  on  which  there  was  a  deed 

of  trust  contained  a  stipulation  that  the  policy  should  become  void  if, 
with  knowledge  of  insured,  foreclosure  proceedings  be  commenced  be- 
fore the  house  is  destroyed  by  fire,  without  written  notice  to  and  consent 
of  the  company,  by  "commencement  of  foreclosure  proceedings'*  is  meant 
the  filing  of  suit,  and  not  service  of  notice,  and  the  forfeiture  did  not 
attach  by  filing  iforeclosure  suit  without  procurement  or  knowledge  of 
insured.    Id. 
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10.  ita  an  action  against  a  railroad  company  for  the  Value  of  property  destroyed 
b^  fire  through  its  negligence,  the  fact  that  plaintiff,  under  a  subroga- 
tion clause  in  his  policies  of  insurance  on  the  property,  liad  trannf erred 
a  part  of  his  cause  of  action  to  the  insurance  companies,  would  not  de- 
bar him  from  a  recover}*  where  it  appeared  that  he  liad  an  interest  over 
and  above  that  claimed  by  the  insurance  companies.  Missouri,  K,  d  7. 
Ky,  Co.  V.  Keahy,  330. 

Insnranoe,  Life. 

Forfeiture  of  benefit  certificate.    See  Benefit  Society,  1-3. 

Notice  of  premiums  falling  due.    See  Evidence,  30;  Notice,  2. 

Custom  of  extending  time.    See  Evidence,  31, 

By  guardian  payable  to  ward.    See  Indemnity,  1, 

By  what  law  governed.    See  Lex  Loci,  1. 

Reformation  of  contract.    See  Pleading,  4. 

1.  The  application  for  insurance  having  been  made  and  the  policy  delivered  in 

Texas,  and  neither  referring  to  the  statute  of  the  State  chartering  the 
company  requiring  notice  to  be  given  in  writing  of  premiums  about  to 
become  due,  such  statute  does  not  affect  a  suit  upon  the  policy.  Cowen 
V.  Equitable  L.  Assur.  80c.,  430. 

2.  Though  an  insurance  company  fail  to  give  the  required  notice  of  premiums 

falling  due,  such  failure  would  not  amount  to  a  waiver  of  such  premium, 
but,  at  most,  would  indicate  that  the  company  would  allow  a  reasonable 
time  after  it  fell  due  in  which  insured  could  pay;  but,  where  payment 
had  been  repeatedly  demanded  of  him,  and  he  died  without  paying  or 
tendering  it,  the  policy  could  not  be  enforced.    Id, 

3.  A  negative  answer  to  the  questions  in  an  application  for  life  insurance, 

"Do  you  use  spirituous,  vinous  or  malt  liquors?  Have  you  ever  used 
them  to  excess?"  did  not  amount  to  a  denial  that  the  applicant  had  ever 
drunk  intoxicating  liquor  at  all,  or  occasionally  to  excess,  but  merely 
that  he  had  never  been  addicted  to  the  habit,  the  word  "use"  having  the 
meaning  of  "habit,"  "practice,"  or  "custom."  Pacific  Mut,  L.  Ins,  Co, 
V.  Terry,  486. 

4.  Evidence  considered,  and  held  not  to  conclusively  show  such  habit,  practice 

or  custom  in  the  use  of  intoxicating  liquors  as  to  avoid  a  policy  of  life 
insurance  on  the  ground  that  the  applicant  gave  negative  answers  to 
the  inquiry  whether  he  used  intoxicating  liquors.    Id. 

Intent. 

In  delivery  of  deed.    See  Deed,  3. 

Intozioating  Liqnon. 

Warranty  against  use.    See  Insurance,  Life,  3,  i. 

Invited  Error. 

Can  not  be  complained  of.    See  Instructions  to  Juries,  2. 

Issues. 

Disposed  of  by  verdict.    See  Verdict,  6, 

Joint  Wrongdoers. 

Indemnity  between.    See  Contribution,  1, 

Settlement  and  release  of  one.    See  Accord  and  Satisfaction,  1,  2. 

Joint  liability  of.    See  Negligence,  2, 

Judgment. 

Must  dispose  of  all  parties.    See  Appeal,  1,  2, 

Description  in  appeal  bond.    See  Appeal,  3, 

Held  voidable  only.    See  Citation,  1, 

Personal,  on  service  by  publication.    See  Nonresident,  1,  2, 

Matters  concluded  by.    See  Res  Ad  judicata,  1-1 

Satisfaction  of.    See  Tender,  1, 
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Must  conform  to  verdict.    See  Verdict,  5, 

Held  to  be  final.    See  Verdict,  6. 
%         Warranted  by  verdict.    See  Verdict,  6, 

1.  That  a  judgment  is  void  because  the  citation  served  in  the  proceedings  in 

which  it  was  obtained  did  not  bear  the  seal  of  the  court  is  a  collateral 
attack,  and  not  available  as  a  defense  to  an  action  of  debt  brought  on 
such  judgment.    Newman  v.  Maokey,  85. 

2.  A  judgment  by  default  in  the  County  Court  will  be  held  fatally  defective 

by  the  Appellate  Court  on  writ  of  error  where  the  citation  by  virtue  of 
which  it  was  rendered  did  not  have  the  seal  of  the  County  Court  im- 
pressed thereon.    Caraon  Bros,  v,  McOordr-Collina  Co.,  540. 

Judicial  Sale. 

1.  An  administrator,  in  selling  property  of  an  estate,  is  not  bound  to  make 

known  defects  of  title  within  his  knowledge,  and  where  there  is  neither 
fraud  nor  misrepresentation,  and  the  sale  is  regular,  the  purchaser  la 
bound  to  pay  the  amount  of  his  bid  though  there  be  a  defect  in  the 
title.    Id, 

2.  An  executor,  at  a  sale  under  orders  of  the  Probate  Court,  conveys  only  the 

interest  of  the  testator's  estate,  whatever  it  may  be,  without  any  war- 
ranty or  guaranty.    Altgelt  v.  Memita,  897. 

Jnrisdiotion. 

Over  estate  of  lunatic.  See  Guardian,  1, 
Writ  issued  without.  See  Injunction,  1, 
Dependent  on  amount  in  controversy.    See  Penalty,  1, 

1.  Where  a  nonresident  brings,  in  this  State,  an  action  for  damages  to  per- 

sonal property,  against  a  defendant  who  is  also  a  nonresident,  but  who 
carries  on  business  in  the  State  and  is  personally  served  with  process 
in  the  county  where  the  suit  is  brought,  the  court  has  jurisdiction  to 
determine  the  controversy,  although  no  property  of  the  defendant  is 
brought  within  the  jurisdiction  of  the  court  by  attachment  or  other  such 
process.    Bowman  v,  Flmt,  28. 

2.  Where  the  cause  of  action  is  transitory  the  case  may  be  tried  in  any  place 

where  service  can  be  had  on  the  defendant,  or  where  he  appears  and 
makes  defense,  thereby  waiving  service.    Id. 

3.  In  a  suit  against  several  railway  companies  alleged  to  be  acting  in  part- 

nership in  the  through  shipment  of  livestock  on  which  recovery  was 
sought,  the  court  has  jurisdiction,  though  the  damages  alleged  to  have 
been  inflicted  while  in  the  hands  of  one  of  them,  and  for  which  separate 
recovery  was  awarded  against  it,  were  less  than  the  jurisdictional 
amount.    International  d  Q»  N,  Ry.  Co,  v.  Lucas  d  King,  404. 

Jury. 

Agreement  to  excuse.    See  Verdict,  1, 

1.  A  sworn  statement  by  plaintiff  in  regard  to  his  claim,  which  had  been 

admitted  in  evidence,  the  jury  should  have  been  permitted  to  take  with 
them  on  their  retirement.  It  was  not  governed  by  the  statutory  rule  as 
to  depositions.     Houston,  E.  d  W.  Ry.  Co.  v.  Wtlson,  405. 

2.  In  a  suit  against  a  railway  for  killing  plaintilTs  child  plaintiff  is  in  no 

position  to  complain  of  the  action  of  the  jury  Jn  visiting  the  railway 
track  at  a  point  somewhat  similar  to  that  where  the  accident  occurred 
and  making  observations  and  measurements,  where  he  knew  of  such  ac- 
tion at  the  time  but  failed  to  object,  and  took  his  chances  on  a  verdict 
in  his  favor.    Olivares  v.  San  Antonio  d  A.  P.  Ry.  Co.,  279. 

3.  An  appellant  who  agreed  to  the  discharge  of  a  juror  charged  with  mis- 

conduct, and  took  his  chances  with  eleven  jurors,  waived  any  objection 
it  might  have  to  the  conduct  of  such  juror.  Texarkana  d  Ft.  8.  Ry.  Co. 
V.  Toliver,  437. 

4.  Questioned,  whether  prejudice  on  the  part  of  a  juror  against  any  particular 

class  of  litigation  does  not  in  itself  disqualify  such  juror,  and  the  action 
of  the  trial  court  in  allowing  a  challenge  on  such  ground  sustained,  it 
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being  within  the  discretion  of  the  trial  court  to  allow  a  challenge  on 
other  than  statutory  grounds,  the  exercise  of  which  discretion  ought  not 
to  be  cause  for  reversal  unless  it  clearlj  appear  that  injustice  resulted. 
Galveston,  H.  d  8.  A,  Ry,  Co,  v.  Manna,  366. 

Knowledge. 

Of  customer's  signature.    See  Banking,  2, 

By  subtenant  of  terms  of  lease.    See  Landlord  and  Tenant,  1, 

Of  age  of  minor.    See  Liquor  Dealer,  5, 

Of  minor's  presence  in  saloon.    See  Liquor  Dealer,  6. 

Of  plaintiffs'  habitual  negligence.    See  Negligence,  10-12, 

Result  of  natural  laws.    See  Notice,  1, 

Laches. 

Releasing  indorser.    See  Banking,  1. 

Land  Certifloate. 

Location  and  survey  of.    See  Location,  IS. 

Landlord  and  Tenant. 

Possession  by  tenant.    See  Adverse  Possession,  1,  2* 

Attachment  for  rent.    See  Damages,  6. 

Possession  held  by  tenant.  See  Limitation,  8,  9. 
1.  A  subtenant  is  chargeable  with  knowledge  of  the  terms  of  the  lease  under 
which  the  original  lessee  holds  the  property,  but  he  is  not  liable  to  the 
owner  of  the  property  upon  personal  covenants  contained  in  such  lease, 
such  as  an  agreement  with  relation  to  keeping  insurance  on  the  prop- 
erty, unless  he  has  contracted  to  become  so  liable.  Missouri,  K.  d  T. 
Rjf.  Co.  V.  Keahy,  330. 

Letters. 

Constituting  written  agreement.    See  Contract,  U 
Proof  of  signature.    See  Evidence,  S^, 

Levy. 

On  partnership  property.    See  Attachment,  1. 

Lex  Loci. 

Contract  governed  by.  See  Insurance,  Life,  1,  2. 
1.  A  sixty-day  note  for  the  first  premium  being  forwarded  with  the  applica- 
tion for  insurance  from  this  State  to  the  domicile  of  the  company  in  an- 
other, where  it  was  accepted,  and  the  policy  sent  back  to  the  agent  here, 
and  delivered,  with  no  condition  as  to  payment  of  the  note,  the  policy 
was  a  Texas  contract.    Cowen  v.  Equitable  L.  Assur,  8oc.,  430. 

Liability. 

Of  surety  limited  to  terms  of  bond.     See  Surety,  1,  2. 

Lient. 

By  mechanics,  contractors,  etc.    See,  generally,  Mechanic's  Lien,  jf-8. 

Foreclosure  of.    See  Nonresident,  1,  2, 

Parties  in  action  to  foreclose.    See  Parties,  2,  3,  i. 

Limitation. 

Tacking  possession.    See  Adverse  Possession,  1. 
Running  against  heirs.    See  Homestead^  2. 
Interrupted  by  fencing  road.    See  Prescription,  j}. 
Persons  under  disability.    See  Prescription,  5. 
Highway  acquired  by  user.    See  Prescription,  IS. 
1.  In  an  action  for  breach  of  contract  limitation  is  no  bar  to  the  defense  of 
fraud,  accident  or  mistake  set  up  by  the  defendant.    Jackson  v.  Martin, 
593. 
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2.  Where  the  right  of  plaintiffs  to  recover  damages  for  fraudulent  representa- 

tions on  sale  of  goods  depended  upon  their  right  to  avoid  the  terms  of  a 
written  contract  because  of  such  fraud,  the  four  years  statute  of  limita- 
tion, and  not  the  two  years,  applied  to  their  contract.  Amerioan  Cotton 
Co.  V.  Beierman,  312. 

3.  Where  the  maker  of  a  note  resides  in  the  State  for  four  years  next  after 

its  maturity,  but  is  absent  from  the  State  a  part  of  that  time,  the  note 
is  not  barred  by  limitations,  as  his  absence  interrupts  the  running  of 
the  statute  for  the  time  he  is  away.    Bemis  i?.  Ward,  481. 

4.  Where  a  note  was  overdue,  but  not  barred  by  limitations,  at  the  time  the 

maker  permanently  removed  from  the  State,  the  fact  that  he  remained 
away  for  four  years  did  not  make  limitation  available  to  him  or  a  de- 
fense in  a  suit  brought  against  him  for  the  debt  on  his  return  to  the 
State.    Id. 

5.  Although  a  deed  from  defendant's  mother,  as  survivor  of  the  communi^, 

to  plaintiff,  may  have  been  intended  to  convey  only  her  half  interest,  the 
possession  of  plaintiff,  who  claimed  all  the  land  under  a  purchase  at 
foreclosure  sale,  was  not  that  of  a  tenant  in  common  with  defendants, 
but  was  adverse  to  their  claim  as  evidenced  by  a  sale  of  part  after  ob- 
taining said  deed,  and  he  was  entitled  to  the  land  under  the  five  years 
statute  of  limitation.    York  v.  Butchewm,  367. 

6.  Limitation  begins  to  run  against  a  minor  upon  her  marriage.    Id. 

7.  Facts  held  not  to  show  title  under  the  three  and  five  years  statutes  of 

limitation,  where  the  claimant  had  no  title  or  color  of  title  from  the 
sovereignty  of  the  soil,  and  held  under  an  intermediate  grantor,  who 
claimed  by  virtue  of  a  sale  under  a  purported  power  of  attorney  executed 
eight  years  after  the  death  of  the  person  alleged  to  have  given  it.  Car- 
lyle  d  Co.  v.  Pruett,  384. 

8.  A  written  obligation  by  one  claiming  a  certain  tract  of  land,  stipulating 

that,  in  consideration  of  a  holding  for  him  by  a  tenant  for  five  years, 
the  tenant  should  become  the  owner  of  twenty-five  acres  thereof  actually 
occupied  by  him,  and  binding  himself  to  give  a  deed  to  the  same,  passed 
title  to  such  portion  to  the  tenant  on  completion  of  such  five  years'  oe> 
cupancy,  although  no  deed  was  ever  executed,  or  demand  therefor  made, 
and  the  further  possession  of  the  tenant  was  for  himself,  and  could  not 
inure  to  the  benefit  of  the  alleged  owner  so  as  to  give  him  title  to  the 
entire  tract  under  the  ten  years  statute  of  limitation,  as  against  one 
claiming  by  direct  chain  of  title  from  the  sovereignty  of  the  soil.    Id: 

9.  Although  the  tenant  considered  himself,  so  long  as  he  remained  on  the  land, 

the  tenant  of  the  owner  as  to  all  the  tract  except  the  twenty-five  acres, 
he  had  no  actual  possession  of  any  of  the  land  of  his  landlord  after  the 
expiration  of  the  five  years,  and  therefore  could  have  no  constructive 
possession.    Id. 

Liquidated  Damagef. 

Treated  as  penalty.    See  Damages,  i-9. 

Liquor  Dealer. 

Degree  of  proof.    See  Penalty,  6. 

Proof  of  license.     See  Practice  on  Appeal,  11. 

Action  on  bond.    See  Practice  on  Appeal,  12* 

1.  Recovery  may  be  had  on  a  liquor  dealer's  bond  though  his  application  for 

license  designates  two  places  in  which  the  business  is  to  be  conducted. 
But  see  application  held  not  necessarily  to  describe  two  places.  Cox 
V.  Thompson,  607. 

2.  The  law  regulating  dealers  in  intoxicating  liquors  and  requiring  bonds 

of  them,  was  not  unconstitutional  under  the  Fourteenth  Amendment 
to  the  Federal  Constitution.     (Douthit  v.  State,  97  Texas,  344.)     Id. 

3.  The  fact  that  the  application  of  a  retail  liquor  dealer  for  license  to  sell 

fails  to  state  that  he  desires  to  sell  in  certain  quantities  does  not  pre- 
clude a  recoveiy  for  breach  of  his  bond  by  sale  to  a  minor,  the  license 
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and  bond  being  in  compliance  with  the  ttatute.  CaateUano  v.  Marks, 
273. 
4.  A  retail  liquor  dealer's  license  and  bond,  which  would  protect  him  from 
criminal  prosecution,  will  subject  him  to  the  penalties  arising  from  an 
infraction  of  the  bond.  Id. 
6.  Where,  in  an  action  against  a  liquor  dealer  for  selling  liquor  to  a  minor, 
and  for  permitting  the  minor  to  enter  and  remain  in  the  saloon,  it  was 
admitted  that,  if  the  person  in  charge  of  the  saloon  sold  liquor  to  the 
minor,  he  must  have  known  that  he  was  a  minor,  it  was  error,  as  tending 
to  confuse  and  mislead  the  jury,  for  the  court's  chaise,  in  submitting 
the  question  of  whether  defendants  or  their  agents  sold  liquor  to  the 
minor,  to  be  qualified  by  the  expression,  "knowing  that  he  (the  minor) 
was  in  defendant's  saloon  and  received  such  liquor."  FindUy  v,  Holley, 
637. 

0.  For  the  same  reason  it  was  error  for  the  charge,  in  submitting  the  issue  of 

whether  defendants  permitted  the  minor  to  remain  in  the  saloon,  to  re- 

3uire  that  they  should  have  knowingly  permitted  him  to  so  remain.  Id. 
efinition  of  the  word  "remain"  in  the  following  ternis,  "In  this  connec- 
tion you  are  instructed  that  the  term  ^remain'  is  not  to  be  given  its  re- 
stricted sense,  but  means  rather  something  that  exists  and  continues, 
after  some  other  time  or  event,  or  to  tarry  or  loiter,"  is  held  to  have  had 
a  tendency  to  confuse  the  mind  of  the  jury.    Id, 

liveftook. 

Feeding  and  watering.    See  Burden  of  Proof,  i* 

Loeatioii. 

Evidence  to  identify.    8ee  Archivea,  1, 
Galls  determining.    See  Boundaries,  2-S. 

1.  Where  entry  and  application  for  survey  upon  various  certificates  were  made 

in  one  written  application  designating  the  specific  land  sought  to  be  ap- 
propriated under  each,  the  fad:  that  the  survey  thereunder  located  the 
land  covered  by  each  certificate  upon  land  designated  in  the  location, 
not  for  that,  but  for  another  certificate,  was  a  mere  irregularity,  which 
did  not  prevent  the  location  and  survey  from  operating  as  an  appropria- 
tion of  the  land  as  against  a  subsequent  locator.     Eyl  v.  State,  297. 

2.  The  fact  that  a  survey  was  made  upon  land  diflferent  from  that  designated 

in  the  application  or  that  desi^ated  for  other  certificates  located  by 
the  same  application,  was  also  a  mere  irregularity,  it  being  within 
the  power  of  the  locator  to  adopt  and  ratify  the  change  of  location 
made  by  the  surveyor.    Id. 

3.  When  duplicate  certificates  had  been  procured  and  located,  on  affidavit  of 

loss  of  the  originals,  which  being  afterwards  found  were  located  else- 
where, the  owner  could  abandon  the  location  upon  the  duplicates  and 
ask  patent  on  the  original  certificates  as  located,  especially  where  the 
duplicates  were  found  to  be  located  on  lands  previously  appropri- 
ated.   Id. 

Lett  Instrument. 

Transcript  from  records.     See  Evidence,  2. 
Proof  of  contents.    See  Evidence,  S. 
Proof  of  execution  and  loss.     See  Evidence,  7. 
Evidence  to  establish.     See  Orant,  1. 

Lnnatle. 

Jurisdiction  over  estate.     See  Ouardiwn,  1. 
Xarriage. 

Ends  minority.     See   Limitation,   6. 
ICarrled  Woman. 

Acknowledgment  of  deed  by.     See  Acknowledgmenty  1, 

Residence  w^hile  confined  in  asylum.     See  Quardian,  U 
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Maiter  and  Servant. 

Obstructions  in  gangway  of  engine  cab.     See  Negligenee,  8-12» 

Switchman  caught  in  unblocked  frog.     See  Negligence,  IS,  H, 

Brakeman  uncoupling  car.     See  Negligenee,  15,  16. 

Workmen  using  dull  chisel.     See  Negligence,  19. 

Collision  with  handcar.    See  Negligence,  20,  21. 

Brakeman  coupling  cars.     See  Negligence,  22-25. 

Injury  in  switching  cars.    See  Negligence,  2$-29, 

Falling  into  boiling  lye.    See  Negligence,  30. 

Defective  handhold.     See  Negligence,  S3. 

Charge  on  assumed  risk.     See  Instructions  to  Juries,  7. 

1.  It  appearing  from  the  testimony  that  plaintiff  had  quit  work  when  the 

chisels  he  was  using  became  dull  and  reported  that  fact  to  the  foreman 
and  was  told  by  him  to  have  them  sharpened,  no  chaige  submitting 
defendant's  duty  to  warn  plaintiff  of  the  danger  of  working  with  a 
dull  chisel  was  called  for.    San  Antonio  8.  P.  Co.  v.  Noll,  269. 

2.  Though  the  servant  may  ordinarily  rely  on  the  direction  of  a  superior 

in  the  belief  that  the  master  will  not  negligently  expose  him  to  danger, 
yet,  if  he  knows  of  such  negligence  and  the  danger  to  which  it  exposes 
him,  he  assumes  the  risk  of  the  situation  when  he  exposes  himself  to 
danger  in  obedience  to  orders.  International  d  O.  N.  By.  Co.  v.  Royall, 
261. 

3.  Charges  considered  in  case  of  employe  injured  by  going,  in  obedience  to 

orders  of  the  foreman,  under  a  wrecked  car  which  was  raised  by  jacks 
to  be  replaced  on  the  track  and  which  fell  on  and  injured  him,  held 
erroneous  in  that  defendant's  right  to  verdict  on  account  of  plaintiff's 
assumption  of  the  risk  is  made  to  depend  on  absence  of  n^ligence  on 
the  part  of  the  foreman.     Id. 

4.  The  servant  was  not  required  to  anticipate  negligence  of  the  foreman  or 

to  look  or  listen  to  ascertain  whether  the  latter  was  doing  an  act 
which  would  expose  him,  the  servant,  to  danger  in  a  position  of  peril 
which  he  had  assumed  at  the  foreman's  instruction.  Id. 
6.  The  true  test  by  which  to  determine  whether  a  servant  assumed  a  par- 
ticular risk  ordinarily  incident  to  his  employment,  is  to  consider 
whether  under  all  the  surrounding  conditions  he  ought  to  have  known 
and  comprehended  the  danger,  and  not  whether,  as  a  matter  of  fact, 
he  did  know  and  comprehend  it.    Oulf,  W.  T.  d  P.  Ry.  Co.  v.  Smith,  188. 

6.  A  judgment  allowing  recovery  for  injuries  received  by  a  laborer  engaged 

in  lining  up  the  rails  on  a  bridge,  caused  by  an  iron  crowbar,  which 
was  furnished  him  for  the  purpose  by  the  foreman,  slipping  while 
he  had  his  weight  thereon  and  throwing  him  to  the  ground,  held  un~ 
supported  by  the  evidence,  he  being  held  to  a  knowledge,  and  it  ap~ 
pearing  from  his  own  testimony  ihat  he  actually  knew,  that  the  bar 
furnished  him  was  not  suitable  to  the  work.     Id. 

7.  The  servant  owes  no  duty  of  inspection  of  the  master's  premises,  it  being 

the  master's  duty  to  exercise  ordinary  care  to  see  that  the  premises 
where  the  servant  is  put  to  work  are  kept  reasonably  safe  and  where 
the  premises  are  rendered  dangerous  by  obstacles  in  the  way,  of  which 
the  master  knows,  or  should  know,  it  owes  the  duty  to  warn  its  servant, 
unless  from  actual  knowledge,  experience  or  acquaintance  with  the 
premises  he  knows  or  might  know  of  such  obstacle.  Oalveston,  H.  d 
S.  A.  Ry.  Co.  V.  Manns,  356. 

8.  Though   the   roundhouse   may  have  been  insufficiently   lighted   and   this 

may  have  been  negligence  on  the  part  of  defendant,  yet  there  could 
be  no  risk  assumed  by  plaintiff  as  incident  to  such  insufficient  lighting 
which  would  preclude  his  recovery  for  an  injury  which  proximately 
resulted  from  another  and  essentially  different  act  of  negligence  on 
the  part  of  defendant.     Id. 

9.  Evidence  considered  and  held  to  show  that  plaintiff  was  not  entitled  to 

recover  for  injuries  received  while  engaged  in  his  occupation  of  clean- 
ing and  wiping  an  engine  in  the  roundhouse  preparatory  to  use,  his 
injuries  being  caused  by  the  negligence  of  a  fellow  servant.  Cloyd  «• 
Oalveston,  H.  d  8.  A.  Ry.  Co.,  506. 
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10.  A  head  yard  clerk,  charged  with  the  duty  of  making  transfers  to  and  over 

connecting  lines,  taking  numbers,  seals  and  initials  of  cars  and  putting 
link  bills  on  the  drawheads,  was  not  a  fellow  servant  with  the  engine 
foreman,  engineer  and  others  engaged  in  operating  the  train.  Qal^ 
veaton,  H.  d  8.  A.  Ry,  Co,  v,  McAdams,  676. 

11.  A  roadmaster  whose  duty  it  is  to  keep  the  railroad  yard  and  track  clear 

of  clinkers  is  not,  under  the  common  law,  a  fellow  servant  with  a 
brakeman,  whose  duty  it  is  to  couple  and  uncouple  cars  in  the  yard. 
Misaouri,  K,  d  T.  Ry,  Co.  v.  Keefe,  588. 

12.  Where  an  engineer  had  charge  of  an  engine  used  by  a  railroad  company 

in  removing  an  obstruction  from  a  well,  and  of  the  other  employes 
engaged  in  that  work,  he  was  a  vice-principal  as  to  them,  although, 
at  the  time  in  question,  he  may  have  been  engaged  with  them  in 
doing  a  part  of  the  common  work.  Following  Railway  v.  Howard,  97 
Texas,  513.     Oalvesion,  H,  d  8.  A,  Ry,  Co.  v.  Roth,  611. 

13.  Plaintiff  was  an  assistant  hostler,  engaged  at  work   at  a   point   in  the 

Indian  Territory  in  cleaning  out  engines  placed  on  a  switch  track  for 
that  purpose,  and  was  injured  through  the  negligence  of  R.,  his  fore- 
man, who  was  at  the  time  of  such  injury  acting  as  engineer  in  moving 
the  engine  on  the  switch  track  for  the  purpose  of  being  cleaned.  By 
Act  of  Congress  (Acts  Ist  Seas.,  51st  Cong.,  p.  94,  sec.  31),  certain 
chapters  of  Manfield's  Digest  of  the  Statutes  of  Arkansas,  adopting 
the  common  law  in  that  State,  were  put  in  force  in  the  Indian  Terri- 
tory, and  under  the  decisions  of  the  Supreme  Court  of  Arkansas .  con- 
struing the  common  law,  the  question  of  fellow  servants  is  determined 
exclusively  by  the  character  of  the  act  entrusted  to  the  person,  rather 
than  the  rank  of  the  employe.  Held,  that  such  adoption  of  the  common 
law  for  the  Indian  Territory  carried  with  it  the  construction  so  given 
thereto  by  the  Arkansas  courts,  and  plaintiff  was  not  entitled  to  re- 
cover, as  his  injury  resulted  from  the  act  of  a  fellow  servant.  8t, 
Louis  d  8,  F,  Ry,  Co,  v,  Amett,  623. 

14.  A  charge  announcing  a  correct  principle  of  the  law  of  risks  assumed  by 

a  servant  held  applicable  where  assumed  risk  was  pleaded  as  a  defense 
to  an  action  for  personal  injuries  and  the  question  whether  the  evi- 
dence was  sufficient  to  support  the  defense  was  one  of  the  principal 
issues  in  the  case.    8an  Antonio  d  A,  P,  Ry.  Co.  v.  Stevens,  80. 

15.  The  operation  of  a  handcar  is  within  the  purview  of  article  4560f,  Sayles' 

Civil  Statutes,  which  makes  railways  liable  for  damages  sustained 
by  an  employe  while  engaged  in  the  operation  of  its  cars,  locomotives 
or  trains  by  reason  of  the  negligence  of  any  other  employe,  regardless 
of  whether  or  not  they  are  fellow  servants.     Id. 

16.  Plaintiff,  a  member  of  a  bridge  gang,  who  in  obedience  to  the  orders  of 

the  foreman  was  operating  a  handcar  in  ignorance  of  the  fact  that  a 
regular  train  was  then  due,  did  not  assume  the  risks  incident  thereto, 
and  where  the  proximate  cause  of  his  injury  was  the  negligence  of  the 
foreman  in  running  the  handcar  on  the  time  of  a  passenger  train,  he 
can  recover  for  injuries  received  by  slipping  and  falling  while  helping 
to  move  the  handcar  off  the  track  in  time  for  the  train  to  pass,  pro- 
vided he  was  not  himself  guilty  of  contributory  negligence.     Id, 

17.  Where  the  master  was  guilty  of  negligence  in  giving  an  order,  it  is  a 

question  for  the  jury  whether  a  servant  was  guilty  of  contributory 
negligence,  or  assumed  the  risks  incident  thereto,  in  obeying  it.     Id, 

18.  Where  the  servant,  a  member  of  a  bridge  repairing  gang,  knew  that  the 

jack  furnished  for  use  in  raising  bridges  while  being  repaired,  was  the 
kind  always  used  and  furnish^  by  the  company  for  such  work,  he 
assumed  the  risk  incident  to  its  use.  Ft,  Worth  d  R,  O,  Ry,  Co,  v. 
Robinson,  465. 

19.  Whether  or  not  the  danger  resulting  from  the  use  of  the  jack  arose  out 

of  the  negligence  of  the  master,  became  an  immaterial  question  where 
the  servant  was  given   warning  of  the  danger,   by   the  usual   cry   of 
"Watch  out  for  the  drop,"  in  time  to  have  saved  himself  from  injury. 
Vol.  XXXVII.  Civil— 44. 
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since  in  such  case  the  negligence  of  the  master  was  not  the  proximate 
cause  of  the  injury.     Id. 

20.  The  servant  assumes  the  risk  of  all  dangers  of  which  he  has  actual  or 

constructive  knowledge,  meaning  by  the  latter  such  knowledge  as  he 
necessarily  would  have  required  in  the  exercise  of  ordinary  care  for 
his  o^n  safety.     Id, 

21.  The  failure  of  the  servant  to  get  from  under  the  bridge,  which  was  Jadced 

up,  after  the  customaiy  warning  to  look  out  for  the  drop,  was  eofit- 
tributory  negligence  such  as  can  not  be  justified  on  the  ground  that  it 
resulted  from  forgetfulness  on  his  part  and  mere  inattention  to  his 
surroundings.     Id. 

22.  A  servant  assumes  the  risks  ordinarily  incident  to  his  employment  and 

such  as  arise  from  open  and  obvious  imperfections  of  things  about 
which  he  is  employed.     Klutts  v.  Oihson,  216. 

23.  Plaintiff  was  employed  in  a  laundry,  and  her  hand  was  injured  by  being 

drawn  between  the  rollers  of  a  cuff  ironer.  She  did  not  allege  in  her 
petition  that  the  danger  was  not  an  open  and  obvious  one,  but  did 
aver  that  ''there  was  more  deceptive  danger  to  persons  handling  said 
machine  than  would  be  apparent  to  one  of  ordinary  observation,  be- 
cause of  the  rotary  motion  of  the  rollers  of  the  same  having  a  tendency 
to  draw  objects  which  came  in  contact  therewith,  and  that  the  apparent 
or  perceptible  danger  (he  assumed,  if  any^  was  because  she  believed 
and  supposed  defendants  had  as  good  and  safe  machinery  as  was  ob- 
tainable by  reasonable  diligence."  Held,  not  sufficient  to  show  that 
the  danger  was  not  open  and  obvious,  since  she  must  have  known 
of  the  tendency  of  rollers  revolving  in  the  same  direction  to  draw 
objects  coming  in  contact  therewith,  and  it  was  not  alleged  that  she 
was  inexperienced  in  the  work  she  was  then  doing.     Id. 

24.  The  fact  that  had  a  fender  been  provided  the  machine  would  have  been 

safer,  did  not  relieve  plaintiff  from  such  dangers  as  were  obvious  and 
apparent  to  her  in  workinff  about  a  machine  not  so  provided.  Id. 
26.  Where  the  servant  was  required  to  work  with  a  hydraulic  punch  which 
was  old  and  worn,  so  that  its  handle  was  liable  to  slip  from  the  slot 
and  so  cause  injury  to  the  hand  of  the  person  using  it,  and  its  de- 
fective condition  and  liability  to  cause  such  injury  was  known  to  the 
servant,  the  risk  of  using  the  punch  was  one  which  he  assumed.  Smith 
V.  Armour  d  Co.,  633. 

26.  An  allegation  that  the  defects  and  dangers  from  the  operation  of  the 

punch  were  not  so  apparent  and  imminent  as  to  justify  a  reasonably 

Srudent  man  in  refusing  to  attempt  to  use  it  when  peremptorily  or- 
ered  to  do  so  by  his  foreman,  held  not  sufficient  to  take  the  resulting 
injury  from  the  field  of  assumed  risks,  no  coercion  being  alleged.     Id. 

27.  Where  the  risks  and  dangers  are  obvious,  or  known  to  the  servant,  he 

assumes  the  risk  of  using  the  defective  appliance,  however  careful  and 
prudent  he  may  be  In  the  use  of  it,  and  even  though  the  neglect  of 
the  master  may  have  been  the  efficient  cause  of  the  defects,  "nie  dis- 
tinction between  assumed  risk  and  contributory  negligence  pointed 
out.    Id. 

Meaanre  of  Damages. 

Loss  of  profits.     See  Damages,  9-12. 

For  breach  of  warranty.    See  Damages,  H-16, 

For  conversion  of  property.     See  Damages,  17, 

Charge  held  not  affirmative  error.     See  Telegraph  Companies^  2, 

Xeehanio's  Lien. 

Service  by  publication.     See  Nonresident,  1,  2, 
1.  The  materialman  furnishing  notice  of  his  claim  to  the  owner  of  the  prop- 
erty before  the  latter  has  settled  with  the  contractor  becomes  entitled, 
under  the  mechanic's  lien  law,  to  a  personal  judgment  for  the  money 
against  such  owner.     Mutter  v.  McLaughlin,  449. 
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2.  Where  the  propertj  improved  is  homestead  and  the  contract  for  improve- 
ment is  not  signed  by  the  wife,  no  lien  can  be  established  against  it, 
and  the  materialman  serving  notice  in  accordance  with  the  statute 
upon  the  owner  before  settlement  with  the  contractor  obtains  neither 
lien  nor  the  right  to  a  personal  judgment  against  the  owner;  he  caA 
reach  such  indebtedness  only  by  garnishment.     Id, 

8.  A  written  contract  for  mechanic's  lien  on  the  homestead,  duly  acknowl- 
edged and  registered,  was  sufficient  to  secure  the  lien,  though  the  notes 
for  the  indebtedness,  referred  to  in  the  contract,  were  not  also  acknowl- 
edged and  recorded.     Moreno  v,  Spencer,  69. 

4.  A  written  contract  duly  acknowledged,  for  mechanic's  lien  on  the  home- 

stead, may  bo  properly  foreclose  as  against  the  makers,  though  not 
duly  recorded.    Id. 

5.  A  contract  for  mechanic's  lien  on  the  homestead  is  sufficient  to  support 

the  lien  for  material,  etc.,  furnished  thereunder,  though  the  claimant 
did  not  bind  himself  by  the  contract  so  to  furnish  it.     Id. 

6.  A  sworn  account  filed  with  the  counly  clerk  by  a  mechanic  stating  that 

one  D.  is  indebted  to  the  affiant  in  a  stated  sum  for  services  performed 
as  a  mechanic,  and  that  he  is  the  owner  by  transfer  and  assignment 
of  certain  other  accounts  due  to  laborers,  mechanics  and  artisans  for 
work  done  for  said  D.,  stating  the  names  of  such  other  persons  and 
the  respective  amounts  due  them,  is  not  constructive  notice  to  third 
parties,  that  a  lien  was  claimed  by  the  affiant  on  certain  property,  no 
mention  being  made  of  a  lien  in  the  sworn  account  and  no  property 
being  specified  therein.     Merchants  d  P.  Bk.  v.  Bollia,  479. 

7.  The  affidavit  was  defective  in  being  made  to  the  best  of  affiant's  knowl- 

edge and  belief,  as  the  affidavit  provided  for  in  the  statute  must  be 
to  matters  known  to  the  party  and  be  certain  and  without  any  modi- 
fication or  qualification^     Rev.  Stats.,  arts.  3297,  3298.     Id. 

8.  Though  a  subcontractor  does  not  acquire  a  lien  on  railway  property  to 

secure  him  for  work  he  does  in  its '  construction  through  the  labor  of 
others,  he  has,  however,  a  lien  for  work  which  he  personally  does. 
Eastern  Tewas  R.  B.  Co.  v.  Dams,  342. 

Xental  Angnish. 

Evidence  insufficient  to  warrant  recovery.     See  Telegraph  Companies,  4. 

Xlnon. 

Minority  ends  upon  marriage.     See  Limitation,  6. 
Selling  liquor  to.     See  Liquor  Dealer,  3,  5-7. 

msconduet  of  Jury. 

Viewing  scene  of  accident.     See  Jury,  2. 

Discharge  of  juror  guilty.     See  Jury,  S. 
Xisnomer. 

Of  corporation  in  appeal  bond.     See  Appeal,  S, 

Middle  initial.     See  Notice,  2. 

1.  Plaintiff  sued  the  McGord-Gollins  Commerce  Co.  for  personal  injury,  and 

an  answer  consisting  of  a  general  denial  and  a  plea  of  contributory 
negligence,  was  filed  "for  the  defendant,"  without  any  name  being 
stated.  On  the  trial  it  developed  that  defendant's  name  was  the 
'*McCord-Collins  Co.,"  and  after  a  new  trial  granted  plaintiff  amended 
and  defendant  interposed  a  plea  of  limitations,  two  years  having  then 
expired  since  the  cause  of  action  accrued.  Held,  that  the  jury  were 
warranted  in  finding  that  the  original  answer  was  filed  on  behalf  of 
the  real  defendant,  and  there  having  been  no  plea  of  misnomer,  the 
error  of  name  was  waived.     McCorfJPCollins  Co.  v.  Pritchard,  418. 

2.  Evidence  considered  and  held  insufficient  to  support  a  finding  that  a  con- 

veyance by  deed  of  trust  to  the  Odd  Fellows  Building  and  Savings 
Association  was  in  fact  a  misnomer,  the  real  grantee  being  the  Odd 
Fellows  Building  and  Exchange  Company  of  Texas,  under  whom  plain- 
tiff claimed  as  a  grantee.     Cobh  v.  Bryan,  339. 
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Xiitake. 

Defense  of  not  barred.    See  lAmitation,  1. 

Xortgage. 

Loss  payable  to  mortgagee.    See  Insurance,  Fire,  5,  6, 
Foreclosure  of.     See  Parties,  2,  3. 

Xultifarionineu. 

Specifying  ground  of  error.     See  Assignment  of  Error,  i. 

Name. 

Of  corporation.     See  Misnomer,  1,  2. 

Hegligenoe. 

Concurring  with  act  of  God.    See  Aot  of  €M,  3. 

Of  two  or  more  defendants.    See  Burden  of  Proof,  1. 

Prima  facie  case  of.    See  Burden  of  Proof,  2. 

Injury  to  property  by,  not  conversion.    See  Carriers  of  Freight,  7,  8, 

Instructions  held  proper.    See  Carriers  of  Freight,  12-H. 

Injury  by  fellow  passenger.     See  Carriers  of  Passengers,  9,  JO. 

D^ee  of  care  due.     See  Carriers  of  Passengers,  11, 

Discretion  to  understand  danger.     See  Children,  1, 

Notice  of  danger.     See  Evidence,  8. 

Charge  upon  discovered  peril.    See  Instructions  to  Juries,  19, 

Charge  upon  contributory  negligence.     See  Instructions  to  Juries,  IS,  H, 

Charges  on.     See  Instructions  to  Juries,  20,  21,  27,  :n,  39,  40. 

Dangerous  employment.     See  Instructions  to  Juries,  22, 

Piscovered  peril.    See  Instructions  to  Juries,  27,  40. 

Warning  of  danger.     See  Master  and  Servant,  1. 

Direction  of  superior.     See  Master  and  Servant,  2-4. 

Assuming  risk.     See  Master  and  Servant,  2-6,  8,  14-27. 

Care  required  of  servant.    See  Master  and  Servant,  3,  4' 

Use  of  imsuitable  tools.    See  Master  and  Servant,  5,  6. 

Dangerous  Premises.     See  Master  and  Servant,  7,  8. 

Injuries  by  fellow  servants.     See  Master  and  Servant,  9-13,  15, 

Collision  with  handcar.     See  Master  and  Servant,  2-4,  15,  16. 

Of  vice-principal.     See  Master  and  Servant,  12,  16,  19,  26. 

Proximate  and  remote  cause.    See  Master  and  Servant,  19. 

Dangerous  machinery.     See  Master  and  Servant,  22-24. 

Defective  machinery.    See  Master  and  Servant,  25-27. 

In  collecting  collateral  security.     See  Pledge  1. 

Injury  in  coupling  cars.     See  Practice  on  Appeal,  16. 

Causal  connection.     See  Prowimate  Cause,  1, 

Backing  train  over  crossing.     See  Railicays,  1. 

Care  to  discover  persons  on  track.    See  Railways,  2. 

Duty  to  keep  lookout.     See  Railtoays,  3. 

Signals  for  road  crossing.     See  Railways,  5. 

Killing  stock.     See  Railways,  4^7. 

Causing  overflow.     See  Railways,  8-11. 

Of  owner  of  animals  killed.     See  Railways,  7. 

1.  The  running  of  cars  in  a  city  at  a  speed  greater  than  that  allowed  by 

ordinance  is  negligence  per  se,  and  the  court  may  so  instruct  the  jury. 
Such  speed,  however,  to  be  ground  of  liability,  must  have  caused  or 
contributed  to  cause  the  injury  complained  of.  Dallas  Cons.  Elec 
St.  Ry.  V.  Ison,  219. 

2.  Instruction  held  to  properly  present  the  joint  liability  of  defendants  whose 

concurring  negligence  had  caused  injury  to  plaintiff.  Robertson  v. 
Trammel,  53. 

3.  An  instruction  that  failure  of  a  railroad  company  to  provide  the  window 

sashes  on  its  car  with  reasonably  safe  fastenings  was  negligence  held 
erroneous.    International  d  O.  2V.  Ry.  Co.  v.  Buhhs,  77. 

4.  A  charge  holding  carriers  of  passengers  bound  to  use  the  highest  degree 

of  care  in  transporting  them  which  a  person  of  the  highest  degree  of 
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care  and  prudence  would  use  under  like  drcumstanoes  was  objectionabla 
in  emphasizing  the  d^ree  of  care  required  if  not  as  requiring  a  higher 
degree  of  care  than  does  the  law;  but  is  not  nmde  ground  for  re- 
yersal.  Id. 
6.  Where  children  habitually  played  in  and  about  a  switchyard  and  the  cars 
left  standing  therein,  with  the  knowledge  and  acquiescence  of  the  em- 
ployes of  thA  railway  company,  and  a  child  was  thrown  to  the  ground 
and  run  over  by  reason  of  a  car  being  run  with  unusual  speed  against 
a  string  of  cars  upon  one  of  which  the  child  had  climbed,  and  it  ap- 
peared that  the  switch  crew  was  one  man  short  and  that  no  care  was 
exercised  to  discoyer  the  presence  of  the  children  about  and  on  the 
cars,  there  was  such  negligence  as  rendered  the  company  liable  for 
the  injury.  Following  Ollis  v.  Railway,  31  Texas  Giy.  App.,  601. 
Houston,  E.  d  W,  T.  Ry.  v.  OUia,  231. 

6.  Where  plaintiff  alleged  that  defendant's  employes,  in  making  a   flying 

switch,  ran  moving  cars  against  the  one  on  which  he  was  when  injured, 
evidence  merely  that  the  running  cars  were  run  against  the  other  one, 
without  showing  the  manner  in  which  it  was  done,  was  sufficient  to 
sustain  a  recovery,  the  substance  of  the  issue  as  to  negligence  in 
moving  the  cars  having  been  proved.    Id, 

7.  The  evidence  on  this  appeal  being  the  same  as  when  the  case  was  before 

the  Supreme  Court,  as  reported  in  94  Texas,  131,  it  is  held,  following 
the  ruling  therein,  that  the  trial  court  erred  in  submitting  to  the  jury 
the  issue  of  whether  plaintiiTs  son  was  of  sufficient  discretion  to  realize 
the  danger  of  going  to  sleep  on  the  railway  track,  since  the  evidence 
did  not  warrant  its  submission.    8t.  Louis  8.  W.  Ry.  Co.  v,  Shiflet,  641. 

8.  It  was  not  improper  to  charge  that  in  determining  the  issue  of  plaintiiTs 

contributory  negligence  the  jury  might  look  to  all  the  surrounding 
facts  and  circumsUtnces  in  evidence  and  determine  therefrom  whether 
or  not  plaintiif  used  such  care  as  a  person  of  ordinary  prudence  would 
have  used  under  the  same  or  similar  circumstances.  Oalveaton,  H.  d 
8.  A.  Ry.  Co.  D.  Manns,  357. 

9.  Where  the  servants  of  a  railway  were  guilty  of  negligence  in  leaving  a 

shovel  on  the  gangway  between  the  cab  and  tender  of  an  engine,  plain- 
tiff would  not,  as  a  matter  of  law,  be  guilty  of  contributory  negligence 
in  stepping  on  the  shovel,  in  the  discharge  of  his  duties,  even  if  he  knew 
it  was  there.    Id. 

10.  Though  plaintiff  knew  that  defendant's  servants  sometimes  left  the  shovel 

on  the  gangway,  he  could  not  thereby  be  held  to  have  reasonably 
anticipated  that  it  would  be  there  at  the  time  he  stepped  on  it  and 
received  his  injuries,  or  that,  even  if  it  were  there,  it  would  be  in  a 
position  to  cause  him  injury  by  stepping  upon  it.    Id, 

11.  A  requested  charge  was  properly  refused  which  instructed  a  verdict  in 

favor  of  defendant  if  plaintiff  knew  that  defendant's  employes  were  in 
the  habit  of  leaving  the  shovel  sometimes  under  the  coal  board,  some- 
times in  front  of  the  coal  board,  sometimes  on  top  of  the  coal  and 
sometimes  on  the  gangway  (in  which  place  it  was  when  plaintiff 
stumbled  over  it  and  received  his  injuries),  since  to  charge  plaintiff 
with  contributory  negligence  and  assumed  risk  the  shovel  must  habit- 
ually have  been  left  on  the  gangway,  and  not  sometimes  under,  or  in 
front  of  the  coal  board  or  on  top  of  the  coal.    Id. 

12.  It  may  be  negligence  on  the  part  of  a  railway  to  permit  a  shovel  to  lie 

on  the  apron  of  the  gangway  between  the  tank  and  cab  of  an  engine, 
and  a  recovery  by  a  servant  who,  in  the  discharge  of  his  duties,  stood 
upon  an  elevated  part  of  the  cab  so  as  to  replace  an  oil  can  in  the  oil 
box,  and  in  getting  down  stepped  upon  the  shovel  and  was  thereby 
thrown  against  the  side  of  the  cab  and  injured,  is  sustained.     Id. 

13.  Evidence  considered  and  held  to  sustain  recovery  against  a  railway  for 

negligence  in  failing  to  keep  its  yards  free  of  obstructions  and  its 
frogs  filled  or  blocked,  as  it  had  been  its  custom  to  do,  in  favor  of  a 
switchman  who,  in  steppinff  from  between  cars  after  drawing  a  coupling 
pin  preparatory  to  switching  a  car,  stumbled  over  a  rock  and  in  try- 
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ing  to  save  himself  from  falling  stepped  into  an  open  frog  and  was 
caught  by  the  car  and  his  leg  crushed.  Texarkana  d  Ft,  8.  Ry.  Co. 
V.  Toliver,  437. 

14.  Evidence  held  not  to   raise  the  issue  of  contributory   negligence  on   the 

part  of  plaintiff,  a  switchman,  in  failing  to  change  the  coupling  of 
cars  from  the  "gooseneck"  link  to  the  automatic  coupler  before  at- 
tempting to  switch  them,  there  being  no  evidence  that  more  danger 
could  be  anticipated  in  uncoupling  the  "gooseneck"  link  at  one  place 
than  at  the  other.     Id. 

15.  Where  a  brakeman,  contrary  to  the  rules,  uncoupled  a  car  supplied  with 

air-brakeSy  without  first  cutting  off  the  air  on  both  sides  of  the  car, 
which  resulted  in  his  being  struck  by  the  air  hose  flying  round  and 
thrown  on  the  track  and  injured,  he  was  guilty  of  such  contributory 
negligence  as  precluded  a  recovery.  Chtlf,  C.  d  8.  F.  Ry.  Co.  v.  Powell, 
470. 

16.  The  negligence  of  the  brakeman    in   failing  to  cut  off  the  air  being  a 

proximate  and  efficient  cause  of  the  injury,  it  was  immaterial  that 
negligence  on  the  part  of  the  engineer  as  to  taking  a  stop  signal  from 
a  wrong  party  may  have  in  some  degree  contribute  to  the  injury.    Id* 

17.  Where  plaintiff's  position  of  danger,  which  required  him  to  act  with  the 

utmost  haste  in  order  to  save  his  life  or  avoid  serious  bodily  injury, 
was  brought  about  by  the  culpable  negligence  of  defendant,  he  can 
recover  regardless  of  whether  he  acted  wisely  or  imprudently.  San 
Antonio  d  A.  P.  Ry.  Co.  v.  Stevens^  80. 

18.  Where  in  an  action  against  a  city  for  personal  injuries  resulting  from  a 

defect  in  a  street  the  evidence  showed  that  there  was  a  hole  in  the 
middle  of  the  street  with  room  on  either  side'  for  travel,  and  that  the 
city  had  not  closed  the  street  to  travel  and  had  placed  no  signals  to 
mark  the  hole,  and  that  plaintiff  did  not  know  that  the  hole  then  ex- 
isted,  the  court  was  justified  in  charging  ^hat  plaintiff  had  the  right 
to  travel  on  the  street  and  to  assume  that  it  was  in  safe  condition.  City 
of  Dallas  v.  Munctony  112. 

19.  Evidence  considered  and  held  to  show  that  the  loss  of  plaintiff's  eye  was 

due  to  his  own  contributory  negligence  and  risk  assumed  by  him  in 
continuing  to  use  a  dull  chisel  in  chipping  off  and  squaring  the  cor- 
ners of  a  piece  of  cast  iron,  knowing  that  it  did  not  work  well  after 
becoming  dull  and  required  stronger  blows  from  the  hammer.  San 
Antonio  8.  P.  Co.  v.  NoU,  269. 

20.  Where  a  section  foreman  was  killed  by  a  collision  between  a  freight  train 

and  the  handcar  on  which  he  was  riding,  while  the  train  was  running 
at  an  excessive  rate  of  speed,  and  the  engineer  had  failed  to  sound 
the  whistle,  as  the  rules  required,  for  a  curve  near  which  the  collision 
occurred,  there  was  such  negligence  as  rendered  the  railroad  company 
liable  for  the  death.     International  d  O.  N.  Ry.  Co.  v.  Jacobs,  390. 

21.  Failure  of  the  men  on  the  handcar,  who  knew  that  a  train  was  due  to 

pass  about  that  time,  to  keep  a  closer  lookout  and  to  send  a  flagman 
ahead  at  the  curve,  held  not  to  constitute  contributory  negligence,  since 
they  had  the  right  to  rely  upon  the  whistle  being  blown  for  the  curve 
and  that  the  train  would  not  be  running  at  a  rate  in  excess  of  that 
prescribed  by  the  rules.     Id. 

22.  Where  plaintiff,  a  brakeman,  w^hile  coupling  cars  in  the  yards,  stumbled 

over  a  clinker  and  was  injured,  and  the  evidence  showed  no  inspection 
of  that  part  of  the  track  by  the  railway  company,  and  the  clinker 
was  along  the  side  of  the  track  upon  which,  in  coupling  cars,  the 
brakeman  was  expected  to  walk,  the  jury  were  justified  in  finding 
that  the  company  was  guilty  of  negligence  in  failing  to  perform  the 
duty  of  inspection.     Missouri,  K.  d  T.  Ry.  Co.  v.  Keefe,  688. 

23.  A  brakeman  was  not  guilty  of  contributory  negligence,  as  matter  of  law, 

in  going  between  slowly  moving  cars  to  uncouple  them  where,  the 
automatic  coupler  having  failed  to  work,  it  was  customary  for  the 
uncoupling  to  be  done  in  this  way.     Id. 

24.  The  fact  that  a  servant  is  injured  because  of  the  way  of  doing  the  work 
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selected  by  him,  when  if  he  had  selected  another  way  the  injury  would 
have  been  avoided,  does  not,  as  a  matter  of  law,  render  him  guilty  of 
contributory  negligence,  the  true  test  being  whether  he  exercised  ordi- 
nary care  in  performing  the  work  as  he  did.    Id, 

25.  A  charge,  set  out  at  length,  held  to  fairly  submit  to  the  jury  the  defenses 

of  assumed  risk  and  contributory  negligence  in  an  action  by  a  brake- 
man  for  injury  received  while  uncoupling  cars  from  a  moving  train.   Id. 

26.  Plaintiff,  a  head  yard  clerk,  acting  upon  information  given  by  the  engine 

foreman  that  other  cars  were  to  be  attached  to  a  string  standing  on 
defendant's  track,  went  to  the  rear  car  of  the  string,  as  was  his  duty, 
and  removed  from  the  drawhead  the  link  bill  which  was  required  to 
be  on  the  rear  car  to  give  notice  to  switchmen  and  other  employes 
of  the  destination  of  the  cars,  but  seeing  no  preparation  for  moving 
the  other  cars  he  stepped  back  on  the  track  and  replaced  the  link  bills 
when  an  engine  was  violently  propelled  against  the  front  end  of  the 
cars  causing  them  to  back  and  run  over  plaintiff.  Held,  that  plaintiff 
was  injured  through  the  negligence  of  defendant's  engineer  or  engine 
foreman  without  negligence  on  his  part  contributing  to  the  injury. 
Oalveaton,  H.  d  8.  A,  Ry,  Co.  v.  Mc Adams,  576. 

27.  Where  the  petition  alleged  two  different  grounds  of  negligence,  the  pro- 

pnelling  of  the  engine  against  the  string  of  cars  which  ran  over  plain- 
tiff with  such  violence  as  to  cause  them  to  start  suddenly  backwards, 
and  the  backing  of  the  cars  over  a  public  crossing  without  having  a 
man  in  position  to  give  warning,  there  was  no  error  in  a  charge  sub- 
mitting each  separately.     Id. 

28.  Where  plaintiff's  negligence,  if  any,  consisted  in  his  being  where  he  was 

when  struck,  and  such  act,  if  negligent,  naturally  contributed  prox- 
imately to  his  injury,  a  charge  defining  contributory  negligence  and 
instructing  a  verdict  for  defendant  if  plaintiff  was  guilty  of  contrib- 
utory negligence  proximately  causing  or  contributing  to  cause  his  in- 
jury, while  in  itself  probably  misleading,  held  not  objectionable  when 
considered  in  connection  with  the  succe^ing  paragraph  of  the  charge. 
Id. 

29.  Although  plaintiff's  only  negligence,  if  an/,  was  such  as  naturally  con- 

tributed proximately  to  his  injury,  defendant  can  not  complain  of  a 
charge  instructing  a  verdict  for  defendant  if  plaintiff's  negligence 
proximately  contributed  to  his  injury,  where  a  requested  charge  con- 
cluded with  an  instruction  for  defendant  if  plaintiff's  negligence  caused 
or  contributed  to  his  injuiy;  and  the  fact  that  the  main  charge  re- 
quired plaintiff's  negligence  to  "proximately"  contribute  to  the  injury 
was  immaterial.     Id. 

30.  B.,  one  of  the  painting  gang  of  a  railroad  locomotive  department,  was 

familiar  with  tiie  premises  where  a  vat  of  boiling  lye  was  kept.  The 
lid  of  the  vat  was  down  as  B.  passed  across  it,  going  after  a  bucket 
of  water,  but  had  been  raised  by  the  man  in  charge  when  B.  returned, 
and  he  stepped  into  it.  Steam  escaped  from  the  vat  both  when  the  lid 
was  down  and  when  it  was  open,  and  B.  knew  that  the  lid  was  liable 
to  be  raised  at  any  time.  Held,  that  his  failure  to  notice  that  the  vat 
was  open  was  contributory  negligence,  precluding  a  recovery  for  the 
injury  so  received.     Missouri,  K.  d  T,  Ry.  Co.  v.  Barnes,  646. 

31.  The  fact  that  defendant  kept  a  gateman  at  the  crossing  whose  duty  it 

was  to  know  when  people  were  approaching  and  when  they  entered  on 
the  crossing,  and  the  testimony  of  an  employe  that  he  saw  plaintiff 
at  the  time  the  order  to  move  the  train  was  given  and  that  he  had 
started  to  cross  then  and  that  he  saw  him  when  the  car  struck  his 
wagon,  were  sufficient  to  show  knowledge  on  the  part  of  defendant 
that  plaintiff  was  on  the  track.  Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Fry, 
553. 

32.  Evidence  considered  and  held  to  establish  a  rule  of  the  railway  requiring 

an  employe  to  be  at  the  end  of  a  car  nearest  the  street  crossing  to  see 
that  the  track  was  clear  before  giving  the  signal  to  move.     Id. 
38.  A  verdict  for  $15,000  damages  for  permanent  injuries  sustained  by  a 
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brakeman  while  in  the  discharge  of  his  duties  and  without  negligence 
on  his  part,  as  the  result  of  a  fall  caused  by  a  rung  of  the  ladder  on 
the  side  of  a  freight  car  giving  way  due  to  the  rotten  condition  of  the 
wood  to  which  it  was  attached,  held  supported  by  the  facts  in  evidence 
in  this  case.    International  d  O.  N.  Ry.  Co.  v.  Brandon^  371. 

Hegotiahle  Instmments. 

Duplicate  check.     See  Banking,  1. 

Garnishment  before  maturity.     See  Qamishment,  1-J^ 

Hew  Trial. 

PlaintiflT  may  object  to  favorable  but  erroneous  verdict.     See  Verdict,  5. 
Impeaching  verdict.     See  Verdict,  7. 

1.  An  affidavit  that  the  facts  set  out  in  a  motion  for  new  trial  were  true 
to  the  best  of  affiant's  knowledge  and  belief  does  not  invoke  the  rule 
that  facts  stated  in  a  motion  for  new  trial  sworn  to  and  not  controverted 
must  be  taken  as  true.     Scheffel  v.  Scheffel,  504. 

2.  A  motion  for  new  trial,  sought  on  the  ground  of  newly  discovered  evi- 
dence, is  properly  refused  where  such  evidence  is  shown  by  the  motion 

>  itself  to  he  merely  cumulative.    Northern  Texas  Trao.  Co.  v,  Lewis,  197. 

Nondelivery  of  Hessage. 

Facts  insufficient  to  excuse.    See  Telegraph  Companies,  1,  2,  S. 

nonresident. 

Both  parties  to  suit.     See  Jurisdiction,  1,  2. 

1.  Service  by   publication  may  be   had   on  a   nonresident  in  an   action  to 

subject  property  of  his  within  this  State  to  claims  against  him,  but 
a  personal  judgment  against  him  can  not  be  predicated  on  such  service 
Eastern  Texas  R.  R.  Co.  v.  Davis,  342. 

2.  A  nonresident  contractor  who  employed  plaintiff  could   not  be  made   9 

I  party  to  an  action  to  foreclose  a  laborer's  lien  for  work  done  in  tho 

construction  of  a  railway  by  service  by  publication.    Id, 

i  Notes. 

Authority  to  contract  by.     See  Contract,  2. 
Indorsement  of.     See  Findings  of  Fact,  1. 
Garnishment  before  maturity.     See  Qamishment,  1-4. 

Notice. 

Knowledge  of  customer's  signature.    See  Banking,  2. 
Of  local  or  special  legislation.     See  Constitutional  Law,  !• 
Of  danger.     See  Evidence,  8. 
Of  premiums  falling  due.     See  Evidence,  30. 
Of  premiums  falling  due.    See  Insurance,  Life,  1,  2. 
Of  terms  of  lease  to  subtenant.     See  Landlord  and  Tenant,  1. 
Of  age  of  minor.     See  Liquor  Dealer,  5. 
Of  minors'  presence  in  saloon.     See  Liquor  Dealer,  6. 
Of  property  against  which  lien  is  claimed.     See  Mechanic's  Lien,  6. 
That  land  is  subject  to  overflow  does  not  bar  subsequent  purchaser  from 
claim  for  damages.     See  Subsequent  Purchaser,  1. 

1.  A  person  of  mature  years  and  ordinary  sense  must  take  notice  of  the 
result  of  natural  laws  upon  conditions  known  and  obvious  to  him,  and 
especially  upon  those  of  his  own  producing.  iSfon  Antonio  8.  P.  Co. 
V.     Noll,  269. 

2.  Notice  of  an  annual  premium  about  to  become  due  on  a  policy  of  life 
insurance  mailed  to  the  insured  and  addressed  "Adam  B.  Cowen"  in- 
stead of  "Adam  Bird  Cowen"  was  a  compliance  with  a  statute  requir- 
ing such  notice,  if  not  appearing  that  there  was  any  other  person  in 
the  city  by  that  or  a  similar  name.  Cowen  v.  Equitable  L.  Assn.  8o., 
430. 

3.  Where  principal  and  interest  notes  were  secured  by  a  deed  of  trust  recit- 
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ing  that,  if  default  is  made  in  the  payment  of  either  of  the  interest 
notes  for  so  much  as  sixty  days  after  maturity,  the  legal  holder  of 
the  notes  shall  have  the  right  to  declare  all  of  them  due  and  payable, 
and  proceed  by  suit  to  enforce  payment  and  foreclose  the  lien,  no  notice 
of  maturity,  other  than  by  the  filing  of  suit,  need  be  given.  Dieter  v. 
Boicers,  615. 

4.  Testimony  that  plaintiff,  otherwise  than  by  the  institution  of  suit,  had 

never  declared  any  of  the  principal  notes  due,  that  defendant  was 
ready  and  willing  to  pay  off  any  demand  of  plaintiff  except  the  at- 
torneys' fees  on  the  principal  notes,  and  other  testimony  that,  as  soon 
as  defendant  received  knowledge  of  the  filing  of  suit,  he  tendered  pay- 
ment, was  properly  excluded.    Id, 

5.  Where  plaintiff  in  trespass  to  try  title,  before  he  bought  the  land  in 

controversy,  examined  the  abstract  of  title  which  showed  two  deeds 
reciting  all  the  conveyances  down  to  the  defendant  but  did  not  show 
one  conveyance  by  a  former  owner  so  recited,  such  recital  in  the  deed 
shown  by  the  abstract  was  notice  sufficient  to  require  of  plaintiff 
further  inquiry  than  merely  an  examination  of  the  county  records  of 
deeds,  the  records  having  been  twice  burned  and  the  residences  of  de- 
fendant and  his  grantor  being  set  out  in  the  abstract.  Masieraon  v. 
Harris,  146. 

6.  A  recital  in  a  deed  that  the  land  was  conveyed  by  A.  to  &    and  then  to 

O.  was  not  a  recital  of  two  conveyances  by  the  same  grantor,  but  the 
reasonable  inference  would  be  that  the  last  grantee  conveyed  to  the 
next.     Id. 

NoTmtion. 

1.  Defendant,  joined  by  his  mother,  executed  to  plaintiffs  a  deed  of  trust 
upon  a  tract  of  land  in  which  the  mother  owned  a  half  interest,  to 
secure  payment  of  such  sums  as  might  become  due  to  plaintiff  by  de- 
fendant for  goods  sold  to  him  during  the  ensuing  years  of  1900  and 
1001.  In  January,  1902,  defendant,  without  the  knowledge  and  consent 
of  his  mother,  closed  his  account  with  plaintiffs  by  executing  to  them 
his  note  for  a  balance  due  them,  the  note  bearing  10  percent  interest, 
with  stipulation  for  attorney  fees,  and  giving  a  small  extension  of  time. 
Plaintiffs  sued  upon  this  note,  asking  foreclosure  of  the  deed  of  trust. 
Held,  that  such  novation  of  the  debt,  imposing  conditions  more  onerous 
than  the  original  contract,  operated  to  release  from  the  deed  of  trust 
the  interest  of  the  mother,  which  stood  as  surety  for  defendant's  debt. 
Casey-SuDoeey  Co.  v.  Anderson,  223. 

Huiianee. 

Allegation  of  prospective  injury.     See  Pleading,  16,  17. 

1.  The  mere  proximity  of  a  proposed  cemetery  to  the  property  of  adjoining 

landowners  and  the  consequent  depreciation  in  the  value  of  such  prop- 
erty will  afford  the  owners  thereof  no  right  of  action  to  restrain  the 
establishment  of  the  cemetery.     Elliott  v.  Ferguson,  40. 

2.  It  was  error  for  the  court  to  charge  that  in  order  for  the  use  of  land  for 

cemetery  purposes  to  become  a  nuisance  conditions  must  exist  or  cir- 
cumstances arise  which  will  render  such  grounds  for  the  burial  of  the 
dead  dangerous  to  life  or  health,  "or  in  some  way  destroy  the  reason- 
able and  comfortable  use  of  the  premises  of  those  who  reside  in  the 
vicinity,"  as  the  jury  could  be  misled  thereby  into  taking  into  consid- 
eration the  mental  discomfort  resulting  from  the  sight  of  the  tomb- 
stones and  funeral  processions.     Id. 

Offloe. 

Verdict  for,  held  finding  against  fees  claimed.     See  Verdict,  6. 
1.  Where,  in  a  suit  to  recover  an  office,  the  term  of  the  office  expires  pending 
an  appeal  of  the  case  by  the  defendant,  the  appeal  will  be  dismissed. 
Jeter  v.  Ooughenowr,  644. 
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Offsets. 

Surety  for  guardian  entitled  to.    See  Surety,  2. 

Opinion. 

On  reasonableness  of  delay.     See  Carriers  of  Freight,  18. 
As  to  absence  of  negligence.     See  Evidence,  9, 
As  to  profits  of  business.     See  Evidence,  10. 
Qualification  of  expert.     See  Evidence,  11, 
Representations  by  seller.     See  FaUe  Representations,  1, 

Overflow. 

Expense  of  bridges,  etc.     See  J)am4iges,  19. 
Charges  upon.     See  Instructi^tns  to  Juries,  2J^. 
Allegation   of  damages.     See  Pleading,  8,  9. 
Caused  by  construction  of  roadbed.     See  Railways,  8-11, 
Subsequent  purchaser  may  sue  for  damage  from.     See  Subsequent  Pur- 
chaser, 1, 

Parol  Evidence. 

To  vary  writing.    See  Contract,  1, 

Parties. 

Judgment  must  dispose  of  all.     See  Appeal,  1,  2, 
Codefendant  on  appeal.     See  Appeal  Bond,  4< 
Both  nonresidents.     See  Jurisdiction,  1,  2, 

1.  It  is  not  reversible  error  for  the  court  to  refuse  to  permit  a  person  to  be 

made  a  party  to  the  suit  where  such  person,  though  a  proper  party, 
is  not  a  necessary  one.    Missouri,  K,  d  T,  Ry,  Co,  v,  Keahy,  330. 

2.  A  prior  mortgagee  whose  debt  is  not  due  is  not  a  proper  party  to  the  suit 

of  a  junior  mortgage  to  foreclose  his  lien.    Oarza  v,  HoweU,  685. 

3.  A  junior  mortgagee  is  entitled  to  have  his  lien  foreclosed  and  the  prop- 

erty sold  subject  to  the  claim  of  the  prior  mortgagee  whose  debt  was 
not  yet  due,  but  not  to  affect  the  contract  between  the  debtor  and  the 
prior  mortgagee  by  a  foreclosure  and  sale  to  satisfy  both  liens.     Id, 

4.  In  an  action  to  foreclose  a  laborer's  lien  for  work  done  in  the  construction 

of  a  railway  the  contractor  who  employed  plaintiff  is  a  necessary 
party  to  the  suit.    Eastern  Teaas  R,  R.  Co,  v,  Davis,  342. 

5.  In  an  action  against  school  trustees  to  perpetually  enjoin  the  collection 

of  taxes  to  pay  school  bonds,  on  the  ground  that  the  bonds  were  void, 
the  holder  of  the  bonds  was  a  necessary  party.    Boesch  v,  Byrom,  35. 

Partnership. 

Attachment  against  property  of.     See  Attachment,  1. 
Amount  in  controversy.     See  Jurisdiction,  S, 

Party  to  Suit. 

Right  to  cross-examine.     See  Witness,  1, 

Passenger. 

Protection  after  leaving  train.     See  Carriers  of  Passengers,  1,  2, 
Assault  by  conductor  upon.    See  Carriers  of  Passengers,  S-8. 
Injury  by  fellow  passenger.     See  Carriers  of  Passengers,  9,  10, 
Degree  of  care  due.     See  Carriers  of  Passengers,  11, 

Patent. 

Of  land  certificate  located  on  school  land.    See  School  Land,  4. 

Payment. 

After  breach  of  warranty.     See  Estoppel,  1. 
By  guardian  allowed.     See  Surety,  2. 
1.  Defendant  agreed  to  loan  plaintifin  n  sum  of  money  on  their  note  and  in 
pursuance  thereof  gave  his  check   on   a   private  bank,  the  owner  of 
which,  being  indebted  to  him,  had  agreed  to  honor  it  and  receive  credit 
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on  his  indebtedness.  Plaintiffs  presented  the  check  and  asked  that  it 
be  placed  to  their  credit,  which  was  done.  The  bank  was  insolvent  at 
the  time  and  closed  its  doors  two  days  afterwards,  but  the  banker 
testified  that  he  had  sufficient  funds  of  his  own  on  hand  to  pay  the 
check  and  would  have  done  so  if  requested.  Held,  that  plaintiffs 
became  depositors  with  the  bank  to  the  amount  of  the  check  and  de- 
fendant complied  with  his  contract  to  loan  the  money.  Hubbard  d 
Gray  v,  Peitey,  463. 
2.  Where  defendants,  sued  on  a  note,  pleaded  payment  and  claimed  credit  for 
money  remitted  by  them  to  one  who  was  agent  for  plaintiff  and  also 
for  another  creditor  of  theirs,  the  burden  of  proof  was  on  defendants 
to  show,  there  being  no  credit  for  the  remittance  entered  on  the  note, 
that  this  payment  should  have  been  applied  on  the  note,  and  the  mere 
fact  that  the  money  was  sent  to  the  agent  was  not  sufficient.  Eaatham 
V,  Patty  d  Brockington,  336. 

Penalty. 

Where  contract  is  for  liquidated  damages.     See  Damages,  IS, 

1.  An  action  for  penalty  under  art.  326,  Rev.  Stats.,  for  failing  to  feed  and 

water  live  stock,  the  penalty  being  $5  to  $500,  was  properly  brought 
for  $300,  though  a  claim  for  the  full  amount  of  the  penalty,  together 
with  damages  sued  for,  would  have  made  the  total  amount  for  which 
recovery  was  sought  beyond  the  jurisdiction  of  the  court.  Houston 
d  T.  C.  Ry.  Co.  V.  Brovon,  696. 

2.  Exceptions  to  a  statutory  liability,  contained  in  the  statutory  description 

of  the  injury,  must  be  negatived  by  plaintiff's  pleading,  but  see  plead- 
ings in  which  the  existence  of  a  contract  exempting  a  carrier  from  lia- 
bility to  feed  and  water  live  stock  was  held  to  be  sufficiently  denied 
in  the  supplemental  petition.     Id. 

3.  The  penalty  prescribed  by  the  statute  does  not  attach  for  failure  of  the 

carrier  to  permit  or  enable  the  shipper  who  has  contracted  to  feed  and 
water  to  do  so.     Id. 

4.  A  demand  for  cars,  though  not  in  writing,  as  required  by  the  statute, 

where  made  a  basis  for  recovering  the  statutory  penalty  for  failing  to 
furnish  them,  may  be  pleaded  as  a  basis  for  recovering  damages  for 
delay  in  making  shipment.     Id. 

6. 'Where  a  railroad  company  converted  a  carload  of  onions  by  an  unau- 
thorized sale  to  pay  freight  charges,  and  so  was  unable  to  deliver  it 
to  the  consignee's  order,  it  was  not  liable  to  the  penalty  of  five  percent 
of  the  value  thereof  per  month,  as  prescribed  in  art.  4496,  Rev.  Stats., 
for  refusal  to  deliver  freight,  and  negligent  detention  thereof  beyond 
a  reasonable  time,  since  the  legal  result  of  an  inability  to  deliver  at 
all,  and  of  a  negligent  detention  of  property  transported,  is  plainly 
distinguishable.    Missouri,  K.  d  T.  Ry.  Co.  v.  Rines,  618. 

6.  In  an  action  for  the  recovery  of  penalty  on  a  liquor  dealer's  bond,  plain- 
tiff may  recover  upon  preponderance  of  the  evidence,  and  need  not 
establish  his  case  beyond  a  reasonable  doubt.     Cow  v.  Thompson,  607. 

Personal  Injury. 

Expenses  incurred.     See  Evidence,  S5, 
Venue  of  suit  for.    See  Venue,  i. 

Personal  Jndgment. 

On  service  by  publication.    See  Nonresident,  1,  2. 

Pleading. 

Contract  to  furnish  cars.     See  Carriers  of  Freight,  2. 
Consideration  of  instruments.     ?ee  Deed,  1. 
Verification  of.     See  Duress,  1. 
Introduction  of  as  evidence.     See  Evidence,  27. 
Distinct  grounds  of  negligence.     See  Negligence,  27. 
Exceptions  to  statutory  liability.    See  Penalty,  2. 
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1.  It  is  within  the  discretion  of  the  trial  court  to  allow  a  party  to  withdraw 

hia  plea  and  enter  another  alter  the  trial  has  heg^un,  and  an  Appellate 
CoMit  will  interfere  with  his  ruling  only  in  a  plain  case  of  abuse  of 
this  discffetkn.     Hamilton  v.  Bell,  456. 

2.  After  the  trial  ha4  b^gun  and  it  was  shown  from  the  undisputed  evidence 

that  defendant's  agcal  was  authorized  to  close  a  contract  for  sale  of 
land,  the  specific  perfonmuMa  oi  which  was  sought  to  be  enforced,  the 
court  did  not  abuse  its  discribaa.  in  refusing  to  allow  plaintiff  to 
withdraw  his  announcement  of  rtmif  awi  swear  to  a  denial  of  the 
agent's  authority.     Id. 

3.  Where  defendants,  in  a  suit  for  money  loaned  and  eommission  on  sale 

of  cotton,  having  plead  in  defense  damages  by  reastti  of  plaintiff's 
failure  to  properly  care  for  the  cotton  and  to  sell  it  when  rec^uired, 
admitted  plaintiff's  cause  of  action  except  so  far  as  it  might  be  defeated 
by  the  facts  set  up  in  defendant's  answer,  for  the  purpose  of  obtaining 
the  right  to  open  and  conclude,  they  were  not  precluded  by  such  ad- 
mission from  making  proof  of  the  facts  so  set  up  in  their  plea;  the 
burden  was  not  upon  plaintiff  to  negative  such  facts  in  order  to 
entitle  him  to  recover  upon  the  cause  *of  action  pleaded.  KUensmiih 
V.'  •Kempner,  246. 

4.  Where  plaintiff  sued  on  an  account,  with  an  ancillary  attachment,  and 

defendant  admitted  plaintiff's  cause  of  action,  it  was  error  for  the 
court  to  refuse  defendant  the  right  to  open  and  conclude  unless  he 
also  admitted  the  truth  of  the  grounds  alleged  in  the  affidavit  for  the 
attachment.    Bett  v,  Fom,  6S2. 

Practice  in  Trial  Court. 

Proof  of  inability  to  give  bond.    See  Appeal,  5, 

Practice  on  Appeal. 

Error  cured  by  trial  court.     See  Argument  of  Counsel,  1, 
What  constitutes  record.     See  BilU  of  Exception,  1,  2. 
Unnecessary  matter  in  record.     See  Coats,  2, 
Admission  of  immaterial  evidence.     See  Duress,  6. 
Inconsistent  recitals  in  findings.     See  Findings  of  Fact,  2. 
Expiration  of  term  of  office.     See  OflHoe,  1. 
Discretion  of  trial  court.    See  Praotioe  in  Trial  Court,  1,  2. 
Absence  of  statement  of  facts.     See  Statement  of  Facts,  3. 

1.  The  province  of  an  Appellate  Court  in  considering  evidence  upon  issues 

of  fact  extends  only  to  a  determination  of  its  sufficiency  to  support 
the  findings  of  the  juiy,  and  if  this  is  decided  in  the  affirmative  the 
verdict  must  be  sustained  even  though,  if  left  in  the  first  instance  to 
an  appellate  tribunal,  it  might  have  reached  different  conclusions  of 
fact  from  the  evidence.     El  Paso  Electric  Ry,  Co.  v.  Barry,  90. 

2.  Where,  in  an  action  for  personal  injury  the  evidence  as  to  defendant's 

negligence  resulting  in  the  injury  was  conclusive,  there  being  no  at- 
tempt to  rebut  the  case  made,  it  was  not  prejudicial  error  for  the 
court's  charge  to  instruct  that  liability  was  not  denied,  although  de- 
fendant had  pleaded  the  general  denial.  TiSorthem  Tewas  Trac.^  Co. 
V.  Lexois,  197. 

3.  Error  in  the  charge  of  the  court  on  the  measure  of  damages  for  violation 

of  a  contract  not  to  reengage  in  business  was  harmless  where  the 
damages  awarded  were  merely  nominal.     Crump  v.  Ligon,  172. 

4.  The  admission  of  improper  evidence  on  the  subject  of  damages  was  not 

ground  for  reversal  where  the  plaintiff  was  entitled,  at  all  events,  to 
nominal  damages,  and  only  nominal  damages  were  recovered.     Id. 

5.  The  rule  that  the  erroneous  admission  of  evidence  will  not  require  the 

judgment  to  be  reversed  where  the  case  was  tried  by  the  court  and 
there  was  ample  evidence  outside  of  that  objected  to,  to  warrant  the 
judgment,  does  not  apply  where  the  bill  of  exceptions  taken  to  the 
admission  of  the  incompetent  but  material  evidence  shows  that  it  was 
both  admitted  and  considered  by  the  court.     Qaither  v.  lAndsey,  149. 
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6.  Errors  in  the  charge  submitting  the  issiMi  are  not  ground  for  reversal, 

where,  under  the  undisputed  testimony,  the  parties  complaining  were 
not  entitled  to  a  verdict.    Sanger  v,  Travis  Co.  Farmers'  Alliance,  321. 

7.  The  erroneous  admission  of  evidence  of  a  fact  which  is  otherwise  indis- 

putably shown  is  not  ground  for  reversal.     Id, 

8.  The  admission  of  evidence  that  is  trivial  in  character  will  not  constitute 

ground  for  reversal.     Chicago,  R.  /.  d  T,  Ry.  Co.  v.  Williams,   198. 

9.  Where  the  appellee,  who,  as  plaintiff  below,  recovered  judgment  for  the 

office,  but  failed  to  recover  for  the  fees, -did  not  preserve  the  issue  as 
to  the  fees  by  a  cross-appeal,  he  could  not  urge  that  matter  before 
the  Appellate  Court.     Jeter  v.  09ughenowr,  644. 

10.  Though  the  testimony  of  plaintiff  shows  such  possession  of  the  land  in 

controversy  prior  to  defendant's  entry  as  would  entitle  her  to  recover, 
defendant  having  failed  to  show  any  title,  a  judgment  in  her  favor 
can  not  be  affirmed  where  she  was  contradict^  by  the  testimony  of 
defendant  and  the  issue  was  not  passed  upon  by  the  jury.  Cohh  b. 
Bryan,  339. 

11.  An  objection  to  a  judgment  recovering  on  the  bond  of  a  liquor  dealer,  that 

he  was  not  shown  to  be  a  licensed  dealer,  is  not  available  on  appeal 
where  not  raised  in  the  trial  court.     Cow  v,  Thompson,  607. 

12.  Where  the  action  was  to  recover  the  penalties  prescribed  for  the  breach 

of  a  liquor  dealer's  bond  and  the  bond  and  license  were  excluded  as 
*  evidence  on  the  ground  that  the  application  for.  the  license  was  not 
statutory,  it  was  not  necessary,  in  order  that  the  Appellate  Court 
might  review  the  action  of  the  trial  court,  to  introduce  further  evidence 
showing  the  breach,  since  the  excluded  bond  was  the  very  foundation 
of  the  action.     Castellano  v,  Marks,  273. 

13.  In  reversing  a  judgment  for  penalty  and  damages  for  failing  to  feed  and 

water  live  stock  in  transit  on  account  of  errors  in  the  charge  relating 
only  to  penalty,  the  court  will  not,  at  request  of  the  party  recovering, 
reverse  as  to  penalty  and  render  judgment  for  the  damages  alone,  the 
two  being  so  connected  as  to  properly  be  considered  together.  Hous- 
ton d  T.  C.  Ry,  Co,  v.  Broum,  596. 

14.  Where  the  facts  are  such  that  reasonable  minds  can  not  differ  and  can 

draw  no  other  conclusion  than  that  plaintiiTs  injuries  were  the  result 
of  risks  assumed  by  him,  the  Appellate  Court  will  reverse  a  judgment 
in  his  favor  and  render  one  such*  as  should  have  been  given  below. 
Oulf,  W.  T.  d  P,  Ry.  Co,  v-  Smith,  188. 

15.  The  Appellate  Court  will  not  set  aside  a  verdict  for  plaintiff  which  is 

supported  by  his  testimony,  though  contradicted  by  other  evidence  and 
not  in  accordance  with  what  it  would  consider  the  greater  weight  of 
evidence.     Citizens*  Ry,  Co,  v,  Blackman,  492. 

16.  The  case  being  one  ot  conflicting  evidence  as  to  negligence  on  the  part  of 

the  defendant  and  contributory  negligence  on  the  part  of  the  deceased, 
a  brakeman  killed  while  coupling  cars,  the  Appellate  Court  declines 
to  disturb  the  verdict.     Ft,  Worth  d  R,  O.  Ry.  Co.  v,  Caskey,  463. 

Practice  of  Xediolne. 

1.  In  an  action  to  recover  for  medical  services  rendered,  the  defense  that 
plaintiff  was  not  authorized  to  practice  medicine  because  he  had  not 
complied  with  the  statute  on  the  subject  would  not  also  authorize  a 
recovery  back  by  defendant  of  money  already  paid  to  plaintiff,  but 
such  recovery  back  would  be  authorized  if  defendant  showed  that 
plaintiff  in  any  way  represented  himself  to  be  a  practicing  physician 
when  he  was  not  authorized  to  practice,  and  defendant  was  thereby 
induced  to  employ  and  pay  him  for  professional  services.  Qaither  v, 
lAndsey,  150. 

Prejudice. 

Against  class  of  litigation.     See  Jury,  4, 
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1.  It  is  within  the  diseretion  of  the  trial  court  to  allow  a  party  to  withdraw 

Uft  plea  and  enter  another  after  the  trial  hag  heg^n,  and  an  Appellate 
Comi  will  interfere  with  his  ruling  only  in  a  plain  case  of  abuse  of 
this  disevctiui.     Hamilton  v,  BeU,  456. 

2.  After  the  trial  hail  b^gun  and  it  was  shown  from  the  undisputed  evidence 

that  defendant's  agcal  was  authorized  to  close  a  contract  for  sale  of 
land,  the  specific  perfonmuMa  oi  which  was  sought  to  be  enforced,  the 
court  did  not  abuse  its  discrvliaft.  in  refusing  to  allow  plaintiff  to 
withdraw  his  announcement  of  rca^  awi  Bwear  to  a  denial  of  the 
agent's  authority.     Id. 

3.  Where  defendants,  in  a  suit  for  money  loaned  and  commission  on  sale 

of  cotton,  having  plead  in  defense  damages  by  reaatti  of  plaintiff's 
failure  to  properly  care  for  the  cotton  and  to  sell  it  when  rec^uired, 
admitted  plaint ifTs  cause  of  action  except  so  far  as  it  might  be  deJFeated 
by  the  facts  set  up  in  defendant's  answer,  for  the  purpose  of  obtaining 
the  right  to  open  and  conclude,  they  were  not  precluded  by  such  ad- 
mission from  making  proof  of  the  facts  so  set  up  in  their  plea;  the 
burden  was  not  upon  plaintiff  to  negative  such  facts  in  order  to 
entitle  him  to  recover  upon  the  cause  'of  action  pleaded.  KUensmiih 
V,'  •Kempner,  246. 

4.  Where  plaintiff  sued  on  an  account,  with  an  ancillary  attachment,  and 

defendant  admitted  plaintifTs  cause  of  action,  it  was  error  for  the 
court  to  refuse  defendant  the  right  to  open  and  conclude  unless  he 
also  admitted  the  truth  of  the  grounds  alleged  in  the  affidavit  for  the 
attachment.    Bell  v,  Fom,  622. 

Practice  in  Trial  Court. 

Proof  of  inability  to  give  bond.    See  Appeal,  5. 

Practice  on  Appeal. 

Error  cured  by  trial  court.    See  Argument  of  Counsel,  1, 
W^hat  constitutes  record.     See  BilU  of  Exception,  J,  2, 
Unnecessary  matter  in  record.     See  Coste,  2, 
Admission  of  immaterial  evidence.     See  Duress,  6. 
Inconsistent  recitals  in  findings.     See  Findings  of  Fact^  2, 
Expiration  of  term  of  office.     See  0/fioe,  1. 
Discretion  of  trial  court.    See  Practice  in  Trial  Court,  1,  2. 
Absence  of  statement  of  facts.     See  Statement  of  Facts,  S, 

1.  The  province  of  an  Appellate  Court  in  considering  evidence  upon  issues 

of  fact  extends  only  to  a  determination  of  its  sufficiency  to  support 
the  findings  of  the  juiy,  and  if  this  is  decided  in  the  affirmative  the 
verdict  must  be  sustained  even  though,  if  left  in  the  first  instance  to 
an  appellate  tribunal,  it  might  have  reached  different  conclusions  of 
fact  from  the  evidence.     El  Paso  Electric  Ry.  Co.  v.  Barry,  90. 

2.  W^here,  in  an  action  for  personal  injuiy  the  evidence  as  to  defendant's 

negligence  resulting  in  the  injury  was  conclusive,  there  being  no  at- 
tempt to  rebut  the  case  made,  it  was  not  prejudicial  error  for  the 
court's  charge  to  instruct  that  liability  was  not  denied,  although  de- 
fendant had  pleaded  the  general  denial.  Northern  Tewas  Trac.^  Co. 
V.  Lexois,  197. 

3.  Error  in  the  charge  of  the  court  on  the  measure  of  damages  for  violation 

of  a  contract  not  to  reengage  in  business  was  harmless  where  the 
damages  awarded  were  merely  nominal.     Crump  v.  Ligon,  172. 

4.  The  admission  of  improper  evidence  on  the  subject  of  damages  was  not 

ground  for  reversal  where  the  plaintiff  was  entitled,  at  all  events,  to 
nominal  damages,  and  only  nominal  damages  were  recovered.     Id. 

5.  The  rule  that  the  erroneous  admission  of  evidence  will  not  require  the 

judgment  to  be  reversed  -where  the  case  was  tried  by  the  court  and 
there  was  ample  evidence  outside  of  that  objected  to,  to  warrant  the 
judgment,  does  not  apply  where  the  bill  of  exceptions  taken  to  the 
admission  of  the  incompetent  but  material  evidence  shows  that  it  was 
both  admitted  and  considered  by  the  court.     Oaither  v.  Lindsey,  149. 
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6.  Errora  in  the  charge  submitting  the  iasam  are  not  ground  for  reversal, 

where,  under  the  undisputed  testimony,  the  parties  complaining  were 
not  entitled  to  a  verdict.    Sanger  v.  Travis  Co.  Farmers^  Allianc€f  321. 

7.  The  erroneous  admission  of  evidence  of  a  fact  which  is  otherwise  indis- 

putably shown  is  not  ground  for  reversal.     Id. 

8.  The  admission  of  evidence  that  is  trivial  in  character  will  not  constitute 

ground  for  reversal.     Chicago,  R.  I.  d  T.  Ry.  Co,  v.  Williafna,   198. 

9.  Where  the  appellee,  who,  as  plaintiff  below,  recovered  judgment  for  the 

office,  but  failed  to  recover  for  the  fees, -did  not  preserve  the  issue  as 
to  the  fees  by  a  cross-appeal,  he  could  not  urge  that  matter  before 
the  Appellate  Court.     Jeter  v.  G%ughenowr,  644. 

10.  Though  the  testimony  of  plaintiff  shows  such  possession  of  the  land  in 

controversy  prior  to  defendant's  entry  as  would  entitle  her  to  recover, 
defendant  having  failed  to  show  any  title,  a  judgment  in  her  favor 
can  not  be  affirmed  where  she  was  contradicted  by  the  testimony  of 
defendant  and  the  issue  was  not  passed  upon  by  the  jury.  Cohh  ^. 
Bryan,  339. 

11.  An  objection  to  a  judgment  recovering  on  the  bond  of  a  liauor  dealer,  that 

he  was  not  shown  to  be  a  licens^  dealer,  is  not  available  on  appeal 
where  not  raised  in  the  trial  court.     Cox  v,  Thompson,  607. 

12.  Where  the  action  was  to  recover  the  penalties  prescribed  for  the  breach 

of  a  liquor  dealer's  bond  and  the  bond  and  license  were  excluded  as 
*  evidence  on  the  ground  that  the  application  for  the  license  was  not 
statutory,  it  was  not  necessary,  in  order  that  the  Appellate  Ck)urt 
might  review  the  action  of  the  trial  court,  to  introduce  further  evidence 
showing  the  breach,  since  the  excluded  bond  was  the  very  foundation 
of  the  action.     Castellano  v.  Marks,  273. 

13.  In  reversing  a  judgment  for  penalty  and  damages  for  failing  to  feed  and 

water  live  stock  in  transit  on  account  of  errors  in  the  charge  relating 
only  to  penalty,  the  court  will  not,  at  request  of  the  party  recovering, 
reverse  as  to  penalty  and  render  judgment  for  the  damages  alone,  the 
two  being  so  connecited  as  to  properly  be  considered  together.  Hous- 
ton d  T.  C.  Ry.  Co.  V.  Broum,  596. 

14.  Where  the  facts  are  such  that  reasonable  minds  can  not  differ  and  can 

draw  no  other  conclusion  than  that  plaintiff's  injuries  were  the  result 
of  risks  assumed  by  him,  the  Appellate  Court  will  reverse  a  judgment 
in  his  favor  and  render  one  such*  as  should  have  been  given  below. 
Gulf,  W.  T.  d  P.  Ry.  Co.  v-  Smith,  188. 

15.  The  Appellate  Court  will  not  set  aside  a  verdict  for  plaintiff  which  is 

supported  by  his  testimony,  though  contradicted  by  other  evidence  and 
not  in  accordance  with  what  it  would  consider  the  greater  weight  of 
evidence.     Citizens'  Ry.  Co.  v.  Blackman,  492. 

16.  The  case  being  one  ot  conflicting  evidence  as  to  negligence  on  the  part  of 

the  defendant  and  contributory  negligence  on  the  part  of  the  deceased, 
a  brakeman  killed  while  coupling  cars,  the  Appellate  Court  declines 
to  disturb  the  verdict.     Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Caskey,  463. 

Praotloe  of  Hedloine. 

1.  In  an  action  to  recover  for  medical  services  rendered,  the  defense  that 
plaintiff  was  not  authorized  to  practice  medicine  because  he  had  not 
complied  with  the  statute  on  the  subject  would  not  also  authorize  a 
recovery  back  by  defendant  of  money  already  paid  to  plaintiff,  but 
such  recovery  back  would  be  authorized  if  defendant  showed  that 
plaintiff  in  any  way  represented  himself  to  be  a  practicing  physician 
when  he  was  not  authorized  to  practice,  and  defendant  was  thereby 
induced  to  employ  and  pay  him  for  professional  services.  Gaither  v. 
Lindsey,  150. 

Prejudice. 

Against  class  of  litigation.     See  Jury,  i. 
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Premiums. 

Nonpajment  of.     See  Insurafice,  Life,  1,  2, 

Prescription. 

Permissive  use.     See  Public  Road,  1. 

1.  In  this  State  a  prescriptive  right  on  the  part  of  the  public  in  a  road 

may  be  acquired  by  adverse  user  for  ten  years,  and  this  without  the 
assertion  of  any  claim  of  right  on  the  part  of  the  Commissioners' 
Court  of  the  county.     Evans  v.  Scott,  373. 

2.  Where  defendant  had  owned  the  land  only  nine  years,  a  prescriptive  right 

to  the  road  could  not  have  been  acquired  against  him  without  tacking 
on  that  time  to  some  portion  of  the  time  during  which  his  grantors 
owned  the  land,  so  that  if  the  use  by  the  public  was  permissive  on 
the  part  of  either  defendant  or  his  grantor,  a  right  by  prescription 
was  not  obtained,  and  therefore,  a  charge  to  the  effect  that  the  right 
by  prescription  would  not  be  defeated  unless  the  use  was  permissive 
on  the  part  of  both  the  defendant  and  his  grantor  was  error.     Id. 

3.  It  was  error  for  the  charge  to  place  upon  defendant  the  burden  of  proving 

that  the  use  of  the  road  by  the  public  was  by  his  permission,  since 
plaintiff  could  not  make  out  his  case  without  showing  that  such  use 
was  adverse.     Id. 

4.  Defendant's  act  in  attempting  to  fence  up  the  road,  though  arrested  by 

injunction,  was  sufficient  to  interrupt  the  running  of  limitation  or 
prescription.     Id,  • 

5.  The  burden  of  proof  was  on  plaintiff  seeking  to  show  a  prescriptive  right 

to  the  use  of  the  land  for  a  road,  to  establish  that  the  owners  of  the 
land  were  free  from  legal  disabilities  and  were  persons  against  whom 
a  prescriptive  right  could  be  acquired  by  adverse  use.    Id, 

Presentment. 

Of  bank  check.     See  Banking,  1, 

Presumption. 

As  to  dedication  of  road.     See  Dedication,  1. 

As  to  indorsement  of  note.     See  Findings  of  Fact,  1, 

Principal  and  Agent. 

Employment  of  subagent.     See  Agency,  1. 

Authority  to  contract.     See  Agency,  2,  S. 

Gaming  contract.     See  Agency,  4, 

Agents'  Commissions.     See  Agency,  5. 

Surety  not  liable  for  act  of  agent  induced  by  principal.     See  Surety,  4- 

Probable  Cause. 

Refusal  to  settle  claim.    See  Attachment,  2. 

Profits. 

Loss  of,  by  breach  of  contract.     See  Damages,  9-12. 

Proof. 

To  the  satisfaction  of  the  jury.     See  Burden  of  Proof,  5. 

Beyond  reasonable  doubt.     See  Burden  of  Proof,  6, 

Degree  of  certainty  required.     See  Evidence,  6. 

Of  signature  to  letter.     See  Evidence,  3J^. 

Of  title  from  Spanish  government.     See  Grant,  1. 

Beyond  reasonable  doubt.     See  Penalty,  6. 

Propositions. 

In  briefs.     See  Assignment  of  Error,  2-6,  8, 

Proximate  Cause. 

Insufficient  lighting.     See  Master  and  Servant,  8. 

Of  injury  in  uncoupling  cars.     See  Negligence,  15,  16. 
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Prozimate  CB,uae-^ontinued. 

Plaintiff's  contributory  negligence.     See  Negligenoe,  29. 
1.  The  proximate  cause  of  an  event  is  that  which,  in  a  natural  and  continuous 
sequence  unbroken  by  any  new  independent  cause,  produces  that  event 
and  without  which  the  event  would  not  have  occurred.     San  Aniomo 
n  d  A.  P,  Ry.  Co.  v.  Stevens,  80. 

^.  Publio  Polioy. 

Contract  not  affected  by.    See  Indemnity,  1. 

Public  Bead. 

■^  •  Rights  acquired  by  user.     See  Prescription,  1-5. 

1.  In  an  action  to  restrain  defendant  from  closing  up  a  lane  or  road  across 
his  land,  based  in  part  on  the  ground  that  the  public  had  by  prescrip- 
tion acquired  a  right  to  use  the  road,  it  was  error  for  the  court  to 

V  refuse  to  permit  defendant  to  testify  that  prior  to  the  filing  of  the  suit 

plaintiff  proposed  to  defendant  that  the  lane  be  closed  by  gates,  and 

:  in  reply  to  defendant's  remark  that  this  would  inconvenience  others, 

said  that  the  land  was  defendant's,  and  that  defendant  had  the  right 

It  to  do  as  he  pleased  with  it,  as  this  tended  to  show  that  the  use  of  the 

land  by  others  was  permissive  only,  and  not  adverse  to  defendant. 

\i  Evans  v.  Soott,  373. 

Publioatiozi. 

Service  by.     See  Jfonresident,  1,  2. 

[  Queitiozi  of  Faet. 

Sufficiency  of  evidence.    See  Practice  on  Appeal,  1,  10,  H-16. 
1.  It  was  for  the  jury  and  not  the  court  to  determine  from  the  evidence 
whether  plaintiff  was  an  old  and  experienced  hand  in  the  roundhouse 
where  the  injury  occurred,  and  how  long  he  had  worked  there.     OaU- 
veston,  H.  d  8.  A.  Ry.  Co.  v.  Manns,  357. 

Kailwayi. 

Authority  of  station  agent.    See  Carriers  of  Freight,  1,  2. 
Liabilities  of  connecting  line.     See  Carriers  of  Freight,  5-7. 
Damage  not  conversion.     See  Carriers  of  Freight,  7-8. 
,  As  carriers  of  livestock.    See  Carriers  of  Freight,  9-11. 
Negligence  in  transportation  of  cattle.    See  Carriers  of  Freight,  9-2S. 
Delay  in  transportation.     See  Carriers  of  Freight,  10,  11,  17,  18. 
Rough  handling  of  stock  shipment.     See  Carriers  of  Freight,  IS. 
Failure  to  bed  cars.     See  Carriers  of  Freight,  15,  16. 
Delivery  to  connecting  line.    See  Carriers  of  Freight,  17,  18. 
Settlement  with  connecting  lines.     See  Carriers  of  Freight,  19. 
Duty  to  provide  cattle  pens.     See  Carriers  of  Freight,  21. 
Duty  to  feed  and  water  stock.     See  Carriers  of  Freight,  22,  23. 
Boy  asleep  upon  track.     See  Children,  1. 
Bonus  for  construction  of.    See  Contract,  5. 
Rule  abrogated  by  disregard.     See  Custom,  1. 
Action  for  death.    See  Damages,  8. 
Delay  in  transportation  of  cattle     See  Damages,  IS, 
Conversion  of  property  by.     See  Damages,  17. 
Liability  for  overflow.     See  Dam>ages,  19. 
Personal  injury  by.     See  Damages,  21-2i. 
Value  of  property  destroyed  by  fire.    See  Evidence,  S7. 
Release  of  damages  procured  by  fraud.     See  Fraud,  4,  5. 
Amount  in  controversy.    See  Jurisdiction,  3. 
Duty  to  warn  of  danger.     See  Master  and  Servant,  1. 
Direction  of  superior.    See  Master  and  Servant,  2-i. 
Unsuitable  tools.     See  Master  and  Servant,  5,  6. 
Dangerous  premises.     See  Master  and  Servant,  7,  8. 
Negligence  of  fellow  servant.     See  Master  and  Servant,  9-13. 
Vol.  XXXVII.  Civil— 46. 
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Collision  with  handcar.     See  Master  and  Servant,  H-16. 
Orders  to  servant.     See  Master  and  Servant,  17. 
Knowledge  of  danger.     See  Master  and  Servant,  18-21, 
Lien  for  construction  work.     See  Mechanic's  Lien,  8. 
Running  at  prohibited  speed.     See  Negligence,  1, 
Defective  window  fastenings.     See  Negligence,  3. 
Cnre  required  as  to  passengers.     See  Negligence,  4. 
Children  playing  about  track.     See  Negligence,  5. 
Making  flying  switch.     See  Negligence,  6. 
Person  asleep  on  track.     See  Negligence,  7. 
Shovel  on  floor  of  engine  cab.     See  Negligence,  8-12, 
Unblocked  frogs.     See  Negligence,  13, 
Gooseneck  coupling.     See  Negligence,  H, 
Air  holes.     See  Negligence,  15,  16. 
Acts  done  to  save  life.    See  Negligence,  17. 
Dull  chisel  furnished  workmen.     See  Negligence,  19. 
Whistle  signals  at  curve.    See  Negligence,  20,  21. 
Uncoupling  moving  cars.     See  Negligence,  22-25. 
Uncoupling  cars.     See  l^egligence,  26-29. 
Falling  in  vat  of  boiling  lye.     See  Negligence,  30. 
Gateman  at  crossing.     See  Negligence,  31,  32. 
Defective  handhold.     See  Negligence,  3S. 
Foreclosure  of  laborer's  lien.     See  Nonresident,  1,  2, 
Transportation  of  livestock.     See  Penalty,  1-i. 
Delivery  of  freight.     See  Penalty,  5. 
Setting  out  fire.     See  Pleadings,  7. 
Damages  by  overflow.     See  Pleading,  8,  9. 
V^alue  of  time  lost.     See  Pleading,  12. 

Liable  to  subsequent  purchaser   of  land   for  damages.     See  Suhtequent 
Purchaser,  1. 

1.  A  rule  of  a  railway  company  that  in  no  case  shall  a  train  be  back^  over 

a  public  crossing  unless  there  is  a  man  on  the  rear  car  to* see  that  the 
way  is  clear,  related  to  the  movement  of  cars  in  the  switch  yards  aa 
well  as  regular  trains,  and  under  the  circumstances  of  this  case  was 
admissible  in  evidence  on  the  subject  of  plaintifTs  contributory  neg- 
ligence.    Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Mc Adams,  576. 

2.  The  duty  of  the  employes  of  a  railway  is  not  to  keep  a  reasonable  lookout 

to  discover  person  on  the  track,  but  to  exercise  ordinary  care,  under 
all  the  circumstances  existing,  with  reference  to  keeping  a  lookout. 
Olivares  v,  San  Antonio  d  A.  P.  Ry.  Co.,  278. 

3.  It  is  the  duty  of  each  member  of  a  switching  crew,  when  engaged  in  switch- 

ing cars,  to  keep  a  lookout  for  the  safety  of  the  other  members  as  well 
as  his  own.    Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Caskey,  463. 

4.  Evidence   held   suflicient   to   sustain   a   finding   that   a   steer   struck   and 

injured  by  an  engine  (it  having  disappeared  and  the  carcass  not  found) 
had  been  killed.    Houston,  E.  d  W.  Ry.  Co.  v.  Wilson,  405. 

5.  Failure  to  give  the  statutory  signals  for  a  road   crossing  could  not  be 

considered  negligence  in  case  of  cattle  killed  on  the  track,  but  not  at 
the  crossing.     Id. 

6.  Evidence  considered  and  held  insufiScient  to  sustain  a  judgment  against 

a  railway  for  negligently  killing  stock  at  a  point  on  its  line  not  re- 
quired to  be  fenced.    Houston,  E.  d  W.  Texas  Ry.  Co.  v.  McMillan,  483. 

7.  The  statute  fixing  the  liability   of  railway  companies  for  the  killing  of 

live  stock  by  their  trains  does  not,  it  seems,  preclude  the  defense  of 
contributory  negligence  where  the  owner  of  the  stock  camps  them  for 
the  night  beside  the  unfenced  right  of  way  when  a  safer  place  for 
camping  was  available.    Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Roberts,  108. 

8.  A    railway    constructing    its    roadbed    without   the    culverts    and    sluices 

required  for  the  necessary  drainage  of  the  land  is  liable,  although  such 
road  was  constructed  with  proper  care  and  skill.  San  Antonio  d  A. 
P.  Ry.  Co.  V.  Gurley,  283. 

9.  If  the  overfiow  causing  injury  to  plaintiff's  land  was  caused  wholly  by 
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the  act  of  a  third  party  in  constructing  a  levee,  defendant  railway 
company  was  not  responsible,  and  if  caused  in  part  by  such  levee  and 
in  part  by  the  railway  embankment,  the  railway  is  liable  only  for  such 
damage  as  was  caused  by  its  embankment;  but  if  such  third  party 
and  the  railway  act  in  concert  in  the  construction  of  the  levee  the 
railway  could  be  held  for  the  damages  occasioned  both  by  such  levee 
and  its  own  embankment.    Jd. 

10.  Though  the  waters  of  a  creek  may  have  flooded  plaintiff's  land  in  ordinary 

freshets  before  the  construction  of  a  railway,  the  company  is  not 
therefore  relieved  from  liability  for  damages  caused  by  its  diversion  of 
the  channel  of  the  creek  so  as  to  cause  it  to  flow  elsewhere  on  plaintiff's 
land  to  his  damage.    Id. 

11.  Evidence  held  to  require  the  submission  of  the  issue  as  to  unprecedented 

flood  as  a  defense,  and  authorities  indicating  the  proper  charge  on 
such  issue  pointed  out.    Id. 

Batlflcation. 

Of  unauthorized  act  of  agent.     See  Insurance,  Fire,  4. 

Bedtals. 

In  deed  of  trust.     See  Contract,  2. 
As  notice.    See  Notice,  5,  6. 
1.  Recitals   in  ancient  deeds  tending  to  show  possession  or  other  acts  of 
ownership  prior  to  their  dates,  may  be  considered  as  evidence  of  such 
facts.    State  v.  Bruni,  2. 

Beoord. 

Affidavits  no  part  of.    See  Bills  of  Exception,  1. 
To  be  proved  by  custodian.     See  Evidence,  5. 

Eecord  of  Title. 

Acknowledgment  by  married  woman.    See  Acknoicledgment,  1. 
Burned  records  as  notice.    See  Notice,  5. 

Belease. 

Of  one  joint  wrongdoer.    See  Accord  and  Satisfaction,  1,  2. 

Procured  by  false  representation.     See  Frauds,  i,  5. 

Of  surety  by  novation  of  debt.  See  Novction,  1. 
1.  Where  plaintiff  has  executed  a  written  release  of  the  damages  for  which 
he  sues,  he  is  not  entitled  to  recover  unless  he  shows  not  only  that  he 
was  ignorant  of  the  true  nature  and  effect  of  the  release,  but  that  his 
want  of  knowledge  in  these  respects  was  procured  or  induced  by  some 
act  of  the  opposite  party  amounting  to  fraud.  Chicago,  R.  I.  rf  T. 
Ry.  Co.  V.  Williams,  198. 

Bemoval  of  Causes. 

1.  A  plaintiff  whose  cause  has  been  removed  by  defendant  into  the  Federal 
Court  has  a  right  to  dismiss  it  there  and  bring  suit  again  in  the  State 
Court  for  less  than  $2,000.     Pacific  Express  Co.  v.  Needham,  129. 

Bes  Adjndicata. 

1.  A  former  judgment  between  the  parties  which,  without  passing  on  the 

question  of  the  right  of  one  to  damages,  settled  the  right  of  his  ad- 
versary to  the  possession  of  certain  property  after  a  named  date,  while 
not  preventing  a  subsequent  suit  for  the  damages,  was  conclusive,  in 
such  suit,  of  the  right  to  the  property  from  the  date  fixed  in  such 
former  judgment.    American  Cotton  Co.  v.  Hderman,  312. 

2.  Parties  claiming  rights  in  a  fund  sought  to  be  taken  under  garnishment 

by  a  third  party  against  the  person  holding  it  were  not  bound  by  the 
judgment  subjecting  it  to  such  garnishment,  where,  though  sought  to 
be  made  parties  to  the  proceeding,  they  plead  their  privilege  to  ^  sued 
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in  the  oountj  of  their  residence,  and  such  plea  was  sustained.  Sawyer 
V,  Wieaer,  291. 

3.  Where  an  assignee  for  the  benefit  of  creditors  recovered  judgment  estab- 

lishing his  right  as  such  assignee  to  property  against  a  third  party 
claiming  the  same,  the  judgment  was  conclusive  of  the  rights  of  the 
creditors  whom  he  represented  to  the  property  in  question  as  against 
the  defendants  from  whom  such  assignee  recovered  it,  though  the  cred- 
itors  were  not  parties  to  the  suit  except  as  represented  by  such  as- 
signee.    Id. 

4.  Defendant  sued  S.  for  fraud  in  the  execution  of  a  lease  to  him  by  8.,  and 

sought  to  recover  the  money  he  had  paid  in  cash  for  the  lease  and  to 
cancel  a  note  given  as  part  of  the  consideration,  but  the  judgment 
on  these  issues  was  in  favor  of  S.  Afterwards  a  bank  sued  defendant 
on  the  note  and  he  made  S.  a  party  and  set  up  against  the  note  the 
same  fraud  and  facts  as  to  the  lease  alleged  in  the  former  suit.  Held, 
that  the  former  judgment  was  a  bar  to  such  defense.  Scott  v,  Ameruxm 
Nat.  Bank,  527. 
6.  Where  an  agreed  statement  of  facts  on  which  the  former  case  was  tried 
showed  that  issue  as  to  the  right  of  the  plaintiff  therein  (defendant 
here)  to  recover  the  amount  of  the  note  was  raised,  it  was  immaterial, 
as  to  the  plea  of  res  adjudicata  in  this  suit,  that  such  agreed  state- 
ment of  the  facts  may  have  had  the  effect  of  eliminating  the  pleadings 
from  that  case.     Id. 

6.  It  was  also  immaterial  that  the  bank  was  not  a  party  to  the  former  suit, 

since,  if  it  had  failed  to  recover  in  this  suit,  it  would  have  been  entitled 
to  recover  over  against  S.  as  indorser,  and  S.  having  been  brought  in 
by  defendant,  had  the  r^ht  to  interpose  the  former  judgment  in  hia 
own  defense.     Id. 

7.  Plaintiff  having  been  one  of  three  defendants  against  whom  a  judgment 

was  rendered,  recovered  over  against  his  codefendants  on  his  cross-bill 
in  case  he  had  to  pay  the  judgment,  which  he  did,  though  no  execution 
issued  therein  until  six  years  afterwards,  and  then  it  was  addressed  to 
the  sheriff  or  constable  of  another  county  in  which  one  of  the  code- 
fendants had  recovered  a  judgment  against  another  party,  to  satisfy 
which  a  sum  of  money  had  been  paid  into  the  hands  of  the  defendant 
in  this  action,  a  constable  of  that  precinct.  The  collection  of  thia 
execution  was  resisted  on  the  ground  that  the  judgment  was  void  for 
want  of  service  and  was  dormant  and  a  trial  in  justice  court  sustained 
this  contention,  from  which  no  appeal  was  taken.  Held,  that  such 
judgment  of  the  justice  court  was  fbial,  and  the  County  Court,  out  of 
which  the  execution  issued,  could  not  render  judgment  against  the 
constable  for  failing  to  collect  it.     Olaaa  v.  Shapard,  365. 

Besolssion. 

1.  One  induced  to  purchase  property  by  fraudulent  representations  by  the 

vendor  and  paying  freight  charges  thereon  was  not  required,  in  order 
to  rescind  the  trade,  to  surrender  the  property  imtil  the  freight  chai^ges 
had  been  returned  him.     American  Cotton  Co.  v.  Eeierman,  312. 

2.  Evidence  considered  and  held  to  require  the  submission  of  the  question 

whether  plaintiff,  suing  on  account  of  false  representations  in  a  sale, 
was  not  precluded  from  recovery  by  reason  of  his  knowledge,  at  the 
time,  that  the  representations  were  untrue.    Id. 

Bes  Gestae. 

Expressions  of  bodily  pain.    See  Evidence,  20. 

Besldence. 

Of  married  woman  confined  in  insane  asylum.    See  Chuardian,  1, 
Alleged  to  be  unknown.     See  Plea  of  Privilege,  1. 
Facts  held  to  constitute.    See  Venue,  4- 
1.  One  may  have  a  domicile  and  residence  in  one  State  and  also  a  residence 
in  another.     Gulf,  C.  d  S.  F.  Ry.  Co.  v.  Rogers,  99. 
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2.  The  fact  that  a  person  accepted  a  position,  the  duties  of  which  fixed  his 
headquarters  at  a  certain  city  is  sufficient  to  constitute  de  facto  resi- 
dence without  proof  that  he  owned  a  home  or  other  property  at  that 
point,  regardless  of  the  length  of  time  he  lived  there.    Id. 

Sale. 

By  trustee  under  power.    See  Administration,  1, 
Setting  aside.     See  Equity,  1. 
Executory  contract  of.    See  Qamishmenty  S,  4. 
Of  property  of  ward.     See  Guardian,  2,  S. 
Caveat  emptor  applied  to.     See  Judicial  Sale,  1,  2, 

1.  A  sale  of  land  may  be  a  sale,  as  distinguished  from  an  exchange  or  barter, 

although  the  transfer  is  made  for  something  else  than  money,  provided 
each  article  is  transferred  at  an  agreed  or  the  market  value,  so  that 
the  one  thing  is  received  in  payment  of  the  price  of  the  other.  Ullman 
V.  Land,  422. 

2.  A  contract  made  by  letters  between  the  owner  of  Texas  land  living  in 

Kentucky  and  a  proposed  purchaser  in  Texas,  consisting  of  an  offer 
and  acceptance  at  a  fixed  price,  held  to  require  payment  or  tender  of 
the  price  by  the  purchaser  to  the  seller  in  Kentucky;  and  a  petition 
showing  no  offer  or  willingness  to  pay  at  such  place  held  to  disclose 
no  cause  of  action  for  enforcing  specific  performance  of  the  contract. 
Scott  V.  Grant,  169. 

Sale  of  Land. 

Breach  of  contract  for.    See  Vendor  and  Purchaser,  L 

Satlsfaotlon. 

Of  judgment.    See  Tender,  1. 

School  District. 

Adding  new  territory.    See  Constitutional  Law,  1, 
Incorporation  of.     See  Elections,  1. 
Enlarging  limits  of.     See  Elections,  2. 
Election  of  trustees.     See  Elections,  5. 
De  facto  officers.    See  Elections,  ^-5, 

1.  Under  the  Act  of  March  17,  1897    (Sayles'  Civ.  Stats.,  art.  616a;  Batts' 

Civ.  Stats.,  art.  3994),  providing  for  the  organization  of  independent 
school  districts  in  towns  of  200  inhabitants  or  more,  it  is  immaterial 
that  purely  agricultural  and  rural  lands  are  included,  provided  the 
district  does  not  embrace  a  larger  area  than  twenty-five  square  miles. 
State  17.  Buchanan,  326. 

2.  The  validity  of  the  incorporation  of  the  independent  school  district  was 

not  aiTected  by  the  fact  that  in  forming  it  the  lines  of  adjoining  dis- 
tricts were  changed  and  disturbed,  nor  by  the  fact  that  such  encroach- 
ment on  the  other  districts  was*  not  authorized  by  the  Commissioners* 
Court  or  consented  to  by  a  majority  of  the  voters  of  such  districts.    Id, 

3.  If  the  matter  of  encroachment  upon  other  districts,  without  the  consent  of 

a  majority  of  the  voters,  could  in  any  event  affect  the  question,  it 
would  have  to  be  shown  that  such  infringement  was  material,  and  this 
could  not  be  done  without  appropriate  allegations  to  that  effect.    Id, 

4.  The  fact  that  the  Act  of  1897  provides  that  the  county  judge  shall  make 

a  return  and  record  of  an  election  held  thereunder,  the  same  as  provided 
by  articles  586  and  586  of  the  Revised  Statutes,  does  not  require  that 
such  election  shall  in  other  respects  conform  with  the  provisions  of  the 
title  and  chapter  to  which  those  articles  belong.  Id, 
6.  Articles  679  and  580,  Revised  Statutes,  provide  for  the  incorporation  of  a 
town  or  village  for  municipal  purposes,  and  in  no  way  affect  the  validity 
and  force  of  the  article  authorizing  incorporation  for  free  school  pur- 
poses only.    Id. 
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Schoolhouse. 

Changing  location.     See  Injunction,  J^ 

School  Land. 

Right  to  purchase.    See  Statutes  of  Frauds,  IS. 

1.  The  fact  that  the  two  surveys,  for  the  locator  and  the  school  fund,  made 

under  a  railroad  grant  certificate,  were  not  contiguous,  was  a  mere 
irregularity,  of  which  only  the  State  could  take  advanta^.  Eyl  v. 
State,  297. 

2.  The  Act  of  February  3,  1883,  declaring  lands  theretofore  surveyed  for  the 

school  fund,  upon  certificates  valid  or  invalid,  to  belong  to  that  fund 
cured  irregularities  in  the  surveys  and  returns  as  well  as  in  the  cer- 
tificates themselves.     Id. 

3.  The  fact  that  lands  once  lawfully  appropriated  to  the  school  fund  were, 

in  the  adjustment  of  claims  between  the  State  and  the  school  fund  under 
the  Acts  of  March  3,  1899,  and  February  23,  1900,  by  mistake  of  the 
Commissioner,  not  charged  to  the  school  fund,  but  that  fund  compen- 
sated for  them  as  having  been  granted  by  the  State  to  private  locators 
did  not  have  the  effect  of  taking  such  lands  out  of  the  school  fund.    Id, 

4.  Patents  issued  to  locators  of  veteran  certificates  for  land  previously  sur- 

veyed for  and  appropriated  to  the  school  fund  gave  the  patentees  no 
superior  right  to  the  land  and  could  be  canceled  at  suit  of  the  State.    Id. 

6.  The  fact  that  in  the  location  of  railway  land  grant  certificates  the  Com- 
missioner did  not  personally  select  and  designate  the  even  and  odd 
sections,  in  order  to  designate  those  belonging  to  the  locator  and  the 
school  fund  respectively,  but  by  the  custom  of  his  office  the  draughtsman 
adopted  the  numbering  thereof  shown  in  the  surveyor's  retui*n,  did  not 
prevent  the  number  so  made  from  operating  as  a  designation  of  the 
even  numbered  sections  as  belonging  to  the  school  fund.     Id, 

6.  That  a  lease  of  school  lands  had  been  cancelled  could  not  be  proved  by 
deposition  of  the  Commissioner  of  the  General  Land  Office,  the  written 
declaration  cancelling  the  lease  given  under  the  hand  and  seal  of  the 
Commissioner  which  is  required  to  be  filed  with  the  other  papers  in 
the  case  being  the  proper  proof.    Bradford  v.  Broum,  323. 

Sohool  Tmstee. 

Disqualification  of.    See  Elections,  1, 

Changing  location  of  school  house.    See  Injunction,  if. 

Enjoining  collection  of  taxes.    See  Parties,  5, 


Seal. 


Upon  citation.     See  Citation,  1, 


Service. 

By  publication.     See  Nonresident,  1,  2, 

Settlement. 

With  one  joint  wrongdoer.     See  Accord  and  Satisfaction,  1,  2, 

Signals. 

By  train  approaching  car.    See  Negligence,  20,  21. 
For  road  crossing.    See  Railways,  5. 

Signature. 

Of  trial  judge  to  charge.     See  Instructions  to  Juries,  1. 

Spanish  Title. 

Proof  to  establish.     See  Qrant,  1. 

Special  Defense. 

Not  decided  by  general  verdict,  when.     See  Verdict,  2. 


Ikdex. 
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Special  law. 

Incorporation  of  independent  school  district. 


See  Constitutional  Law,  1. 


Speoial  Verdict. 

Insufficiency  of. 


See  Verdict,  S, 


Spedflc  Performance. 

Of  sale  of  premises  for  variety  theater.     See  Contract,  S, 
Plaintiff's  offer  to  perform.     See  Bales,  2. 
Right  of  purchaser.    See  Statute  of  Frauds,  IS, 

Specific  Property. 

Judgment  for,  how  satisfied.     See  Tender,  i. 

Statement  of  Facts. 

Controls  bill  of  exceptions.    See  Bill  of  Eaoeptions,  2. 
Unnecessary  matter.     See  Coats,  2, 

1.  An  agreement  to  extend  the  time  for  filing  a  statement  of  facts  beyond 

that  allowed  by  law,  if  same  could  be  extended  by  agreement,  did  not 
authorize  the  approval  of  the  statement  of  facts  after  the  transcript 
had  been  prepared  and  filed  in  the  Appellate  Ck>urt.  Wat  kins  v.  Hale, 
243. 

2.  The  mere  signing  of  a  statement  of  facts  by  the  judge  without  indicating 

whether  or  not  he  approves  it  does  not  constitute  an  approval  by  the 
judge.     Id. 

3.  Errors  alleged  to  arise  upon  certain  facts  shown  by  the  testimony  can  not 

be  considered  when  the  statement  of  facts  has  been  struck  out.     Id. 

Station  Agents. 

Authority  to  contract.    See  Carriers  of  Freight,  1,  2. 

Statutet. 

Of  another  State.    See  Insurance,  Life,  1,  2, 


[Revised  Statutes,  1805.] 
Affidavits,  230. 

Officers  authorized  to  take  affidavits,  229. 
Assignee  of  note  may  sue,  154. 
Common  law  shall  govern  carriers,  except,  510. 
Carriers  shall  feed  and  water  stock,  697. 
Carriers  may  sell  unclaimed  freight,  621. 
Carriers  shall  keep  account  of  freij?h't  sold,  621. 
Town  or  village  may  incorporate,  330. 
Town  or  village  incorporated,  when,  330. 
Returns  of  election  to  incorporate  town,  330. 
Election  to  incorporate  town,  duty  of  county  judge,   330. 
Incorporation  for  school  purposes,  330. 
Suits  commenced  by  petition,  352. 

Subdiv.  23.    Venue  in    uit  against  private  corporation,  104, 
Citation  shall  contain,  what,  641. 
Citation  to  defendant  without  the  State,  107. 
Citation  by  publication,  107. 
Continuance  not  granted,  except,  229. 
Subsequent  applications  for   continuance,   133., 
Jury.    Practice,  407. 
Appeal  by  pauper,   111. 
Requisites  of  process,  641. 

Descent  and  distribution.     Community  estate,   140. 
Partition,  writ  of,  140. 
Partition,  service  of  wrtt  of,  140. 
Partition,  manner  of  makincf,   1 10. 


Statutes  Cited. 

Article 

3. 

Article 

7. 

Article 

307. 

Article 

319. 

Article 

326. 

Article 

328. 

Article 

329. 

Article 

679. 

Article 

680. 

Article 

585. 

Article 

686. 

•     Article 

616a. 

Article  1177. 

Article- 1194. 

Article 

1214. 

Article 

1230. 

Article 

1236. 

Article 

1276. 

Article  1278. 

Article  1303. 

Article  1401. 

Article  1447. 

Article  1696. 

Article  2166. 

Article  2166. 

Article  2167. 
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statutes  aUd—OonUnued. 

Article  2188.  Partition,  expenses  of,  140. 

Article  2220.  Administration  not  required,  when,  140. 

Article  2308.  Copies  by  certain  officers,  evidence,  324. 

Article  2582.  Appointment  of  guardian,  258. 

Article  2653.  Guardian  may  sell  real  estate,  when,  394. 

Article  2654.  Sale  of  land  by  guardian,  394. 

Article  2684.  Guardian,  annual  account  of,  394. 

Article  2700.  Death  of  guardian,  394. 

Article  2701.  Subsequent  guardian,  394. 

Article  3228.  Juries,  how  constituted,  566. 

Article  3229.  Death  of  juror,  566. 

Article  3304.  Mechanic's  lien  on  homestead,   452. 

Article  3305.  Mechanic's  lien,  notice  to  owner,  451,  452. 

Article  3306.  Mechanic's  lien,  diligence,  461,  452. 

Article  3307.  Mechanic's  lien,  contractor  to  furnish  account,  452. 

Article  3312.  Railroad  laborer's  lien,  344. 

Article  3313.  Railroad  laborer's  lien,  how  foreclosed,  344. 

Article  3367.  Limitation,  temporary  absence,  482. 

Article  3380.  Liquor  dealer's  bond,  275. 

Article  3507.  Notary  public,  seal  of.  111. 

Article  3880.  Free  tuition.  Normal  Institute,  309. 

Article  3881.  Normal  Institute,  obligation  of  students,  309. 

Article  3882.  Normal '  Institute,  pay  students,  309. 

Article  3994.  Free  schools  in  towns  and  villages,  328. 

Article  4218.  Printing  abstract  of  public  lands,  324. 

Article  4218f.  School  lands,  sale  of,  520. 

Article  4265.  School  lands,  locations  validated,  307,  310. 

Article  4560h.  Railroads,  forfeiture  of  charter,  84. 

Article  4776.  Public  roads,  improvement  of,  308. 

Title  XVIII,  chap.  II.    Towns  and  villages,  327. 

[Penal  Code.] 
Article    291.    Compounding  crime,  566. 

[Session  Laws.] 
Act,  May  20,  1899.     Venue  of  suits  against  railroads,  216. 
Act,  February  22,  1901.    Regulating  practice  of  medicine,  151. 
Act,  1901,  Laws  27th  Legislature,  p.  31.     Railroads,  venue  of  suits,  104. 

Statute  of  Frauds. 

Promise  in  writing.    See  Pleadings,  2, 

1.  A  party  has  the  right  to  purchase  additional  school  lands  from  the  State 

where  he  has  an  equitable  title  to  his  home  tract,  by  verbal  purchase 
from  another,  such  as  entitles  him  to  specific  performance  of  such  con- 
tract.   Bone  V.  CoMoan,  519. 

2.  Where  D.'s  home  was  on  land  he  had  purchased  from  another  by  verbal 

contract  only,  for  an  agreed  price,  and  he  had  taken  possession  of  the 
land,  placed  some  improvements  thereon,  found  by  the  jury  to  be 
permanent  and  valuable,  and  had  kept  interest  paid  up  on  the  agreed 
price,  his  title  to  the  land  was  such  as  gave  him  and  his  successors  in 
title  the  right  to  purchase  additional  school  lands  from  tfte  State.    Id, 

3.  D.  having  sold  to  B.,  the  fact  that  the  original  vendor  then  made  deed 

direct  to  B.,  who  thereupon  paid  to  such  original  vendor  the  price  B. 
had  agreed  to  pay,  did  not  alter  the  case.    Id, 

Street. 

Liability  for  defect  in.    See  Negligence,  18. 

Defects  in.    See  Pleading,  13. 

Backing  train  over  crossing.    See  Railways,  1, 

Street  Kailway. 

Contract  for  operation  of.    See  Damages,  2,  S. 
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Bulwequent  Fnrohaser. 

1.  One  who  purchased  land  with  knowledge  of  the  faulty  construction  of  a 
railway  rendering  it  liable  to  overflow,  is  not  precluded  from  recovering 
damages  inflicted  upon  the  land  by  such  construction  after  he  purchased 
it.    8an  Antonio  d  A,  P.  Ry,  Co.  v,  Gurley,  283. 

Subtenant. 

Knowledge  of  terms  of  lease.    See  Landlord  and  Tenant,  1* 

Surety. 

Liability  on  settlement  by  guardian.     See  Ouardian,  5, 
On  constable's  indemnity  bmid.    See  Indemnity,  3. 
Release  of.     See  Novation,  1, 

1.  The  liability  of  a  surety  can  not  be  extended  by  implication  beyond  the 

precise  terms  of  his  bond.    Fidelity  d  Z).  Co,  v.  Schelper,  393. 

2.  In  an  action  against  the  surety  on  a  guardian's  bond  for  conversion  by 

the  guardian  of  proceeds  from  the  sale  of  property  of  the  estate,  sums 
paid  out  for  support  and  maintenance  of  the  wards,  for  taxes  and  in 
discharge  of  a  mortgage  on  the  land,  and  not  credited  by  the  County 
Court,  should  be  allowed  in  offset.     Id. 

3.  A  surety  is  released  by  a  change  in  the  terms  of  the  original  contract  by 

agreement  between  the  principals.     Cudahy  Packing  Co.  v.  Shepard,  1. 

4.  Sureties  for  the  performance  by  their  principal  of  his  accounting  as  agent 

with  reference  to  sales  of  property  made  by  him  were  not  liable  upon 
a  sale  made  by  him  with  consent  of  the  plaintiff  to  himself,  Acting  under 
the  Arm  name  of  a  company.    Id. 

Surrey. 

Identification  of.    See  ArohiveB,  1. 

Mistaken  or  ambiguous  calls.     See  Bounda^,  IS. 

Return  to  General  Land  Office.    See  Computation  of  Time,  1. 

Application  for.    See  Looation,  IS. 

For  school  land.    See  School  Land,  1. 

Telegraph  Company. 

1.  In  an  action  for  damages  resulting  from  the  nondelivery  of  a  telegram 

evidence  was  admissible  to  show  that  a  physician  in  the  town  knew 
where  the  addressee  was  stopping  and  would  have  informed  the  mes- 
senger boy  if  inquiry  had  been  made  of  him.  Western  U.  Tel.  Co.  v. 
Waller,  515. 

2.  In  such  an  action  a  charge  that  if  the  jury  found  for  the  plaintiff  under 

the  foregoing  charge,  then  in  estimating  his  damage  they  should  take 
into  consideration  the  mental  suffering  undergone  by  him,  if  any,  by 
reason  of  his  not  being  present  during  the  last  hours  of  his  mother's 
life,  was  not  objectionable  as  furnishing  no  guide  to  the  jury  for 
ascertaining  the  damage  or  amount  to  be  awarded  to  plaintiff,  such 
charge  not  being  affirmatively  erroneous,  and  there  being  no  request 
for  a  more  specific  instruction.     Id. 

3.  The  fact  that  a  message  was  addressed  to  plaintiff  at  a  named  town, 

''Care  some  hotel,"  did  not  of  itself  authorize  the  telegraph  company 
to  stop  its  search  after  a  visit  to  the  hotels,  unless  in  so  doing  it  acted 
as  a  reasonably  prudent  person  would  have  done  under  the  circum- 
stances.    Id. 

4.  No  recovery  can  be  had  for  mental  anguish  arising  from  delay  in  the 

delivery  of  a  message  causing  uncertainty  whether  the  funeral  of  plain- 
tiff's sister  would  be  postponed  to  enable  her  to  be  present,  no  other 
damage  being  shown  and  plaintiff  in  fact  attending  the  funeral.  Western 
U.  Tel.  Co.  V.  Reed,  446. 

Telephone. 

Affidavit  taken  by.    See  Affidavit,  1,  2, 
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Tenant. 

Possession,  that  of  landlord.    See  Adverse  Possession,  1,  2. 

Tender. 

Of  property  by  bailee.     See  Bailment,  1, 
Of  return  of  property.     See  Rescission,  1. 
Of  performance  of  contract.    See  Bales,  2, 
1.  On  a  judgment  for  the  recovery  of  specific  articles  of  personal  property, 
or  in  the  alternative  for  its  value  in  case  same  or  any  part  thereof 
can  not  be  found,  defendant  can  satisfy  the  execution  only  by  tender 
of  the  entire  property  or  of  the  entire  value,  not  of  part  of  the  property 
and  the  value  of  the  rest.    Pauls  v.  M undine,  601. 

Time. 

Computation  of.     See  Computation  of  Time;  1. 
When  of  essence  of  contract.     See  Contract,  5. 

Torts. 

Indemnity  and  contribution  between  joint  wrongdoers.    See  Contrihution,  i. 

Transitory  Aetion. 

Both  parties  nonresidents.    See  Jurisdiction,  1,  2, 

Trespassers. 

Child  playing  on  cars.    See  Negligence,  5. 

Tmsts. 

Sale  under  power.     See  Administration,  1, 
Power  conferred  by  deed.    See  Contract,  2. 

Unlawful  Combination. 

Agreement  in  restraint  of  trade.     See  Contract,  4* 
1.  The  antitrust  law  of  1003  did  not  affect  a  contract  by  one  selling  out  his 
business  to  his  partner,  not  to  engage  in  the  same  business  in  the  same 
tow^n,  which  was  entered  into  and  executed  prior  to  the  passage  of 
the  Act.    Crump  v.  Ligon,  172. 

ITse. 

Equivalent  to  custom.     See  Insurance,  Life,  5. 

ITsnry. 

Waiver  of.    See  Pleadings,  1, 

▼alue. 

Of  time  lost.  See  Damages,  18. 

Of  time  lost.  See  Evidence j  23, 

Of  time  lost.  See  Pleading,  12. 

Variance. 

1.  Upon  pleading  asserting  an  express  contract  for  sale  at  an  agreed  price, 
there  can  be  no  recovery  on  an  implied  contract  to  pay  market  value. 
Ouffey  Petroleum  Co.  v.  OUus  Oil  Co.,  413. 

Vendor  and  Purchaser!. 

Premises  for  variety  theater.    See  Contract,  3. 
Abatement  of  purchase  price.     See  Independent  Executor,  2. 
Unconditional  owner.     See  Insurance,  Fire,  7. 
1.  Where  in  a  contract  for  the  sale  of  land  the  seller  agrees  to  furnish  an 
abstract  of  title  such  that  a  loan  could  be  obtained  on  the  vendor's  lien 
notes  to  be  given  by  the  purchaser,  and  the  seller  fails  to  furnish  such 
an  abstract,  he  is  not  entitled  to  recover  damages  for  the  buyer's  refusal 
to  complete  the  purchase.    Jackson  v.  Martin,  503. 
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Venue. 

1.  Defendants  residing  in  different  counties,  jointly  charged  with  cooperation 

to  defraud  plaintiff,  may  be  sued  in  the  county  of  the  residence  of  either 
defendant.    Sawyer  ih  WieMr,  291. 

2.  Petition  considered  and  held  to  sufficiently  allege  facts  showing  the  lia- 

bility of  defendants  for  combining  to  defraud  plaintiffs.    Id. 

3.  Where  there   is   a  through   shipment  from   Kansas  to  Texas  over  three 

connecting  lines,  two  of  which  are  operating  their  roads  in  Texas,  a 
suit  for  damages  to  the  freight  shipped  may  be  brought  against  either 
or  both  of  such  two  lines  in  any  county  of  Texas  in  which  either  of 
them  extends  or  operates.  Gen.  Laws  26th  Leg.,  p.  214.  Oulf,  C.  d 
8.  F.  Ry,  Co.  V.  Pitts,  212. 

4.  Where  a  person  who  claimed  a  city  in  another  State  as  his  home,  but 

accepted  a  position  in  this  State,  the  duties  of  which  fixed  his  head- 
quarters in  a  certain  city  where  he  ate  and  slept  and  had  his  washing 
done,  his  employment  being  for  an  indefinite  period  so  long  as  it 
suited  him  or  he  gave  satisfaction,  his  residence  in  such  city  was 
thereby  fixed  so  that  a  suit  by  him  against  a  railway  for  personal  in- 
juries must  be  brought  in  the  county  of  his  residence  or  in  the  county 
where  the  injury  was  received.  Qulf,  O.  d  S.  F.  Ry.  Co.  v.  Rogers,  99. 
6.  Where  plaintiff  in  an  action  to  recover  land  and  establish  a  boundaiy 
line  has  selected  the  forum  (county),  he  can  not  plead  his  personal 
privilege  against  any  course  of  action  growing  out  of  the  subject  matter 
of  his  suit,  such  as  a  cross-action  for  specific  performance  of  &  con- 
tract to  convey  the  land  in  controversy,  but  has  waived  such  privilege. 
(Associate  Justice  Speer,  understanding  the  suit  to  be  purely  one  of 
boundary,  is  of  the  opinion  that  such  cross-action  has  no  proper  place 
in  reply  thereto.)     Lyon  v.  Waggoner,  206. 

Verdict 

1.  Where  one  of  the  jurors  became  ill  during  the  trial  and  was  excused  by 

agreement  of  both  parties,  it  was  not  necessary  that  the  verdict  be 
signed  by  the  remaining  eleven,  the  signature  of  the  foreman  being 
sufficient.     Oray  v.  Freeman,  558. 

2.  A  general  verdict  for  all  the  defendants  can  not  be  held  to  find  in  favor 

of  one  of  them  on  an  issue  of  estoppel  pleaded  by  him  alone  and  which 
the  evidence  could  not  be  held,  as  matter  of  law,  to  have  conclusively 
established.     Wilkins  v.  Claicson,  162. 

3.  W^here  special  questions  were  submitted  to  the  jury  for  answer  alter- 

natively, as:  was  a  sale  in  good  faith,  or  was  it  fraudulent?  the 
answer,  no,  was  indefinite  and  insufficient  to  support  a  judgment. 
Riske  V.  Rotan  Oro.  Co.,  494. 

4.  Where  there  is  a  special  verdict  and  a  general  verdict  which  conflict,  no 

judgment  can  be  entered,  and  the  verdict  must  be  set  aside.  Eastham 
V.  Patty  d  Brookington,  336. 

5.  In  an  action  on  a  note  there  was  a  judgment  in  plaintiff's  favor  for  part 

of  the  amount  of  the  note,  based  on  special  findings  of  the  jury  as  to 
payments  made.  There  was  also  a  general  finding  by  the  jury  that 
the  note  had  been  paid  in  full  by  defendants.  Held,  that  the  fact  that 
the  judgment  was  more  favorable  to  plaintiff  tht^n  the  finding  of  the 
jury  warranted  did  not  debar  plaintiff  from  her  right  to  have  it  set 
aside,  since  she  was  entitled  to  have  a  judgment  that  conformed  to 
the  verdict.    Id. 

6.  Where  plaintiff  sued  to  recover  an  office,  and  also  the  fees  thereof  collected 

by  the  defendant  while  wrongfully  holding  it,  and  the  verdict  was  for 
the  plaintiff  as  to  the  office,  but  was  silent  as  to  the  matter  of  the  fees, 
and  the  evidence  did  not  show  what  amount  of  fees  defendant  had  col- 
lected, the  failure  of  the  verdict  to  find  as  to  the  fees  will  be  regarded 
as  tantamount  to  a  finding  against  plaintiff  on  that  issue,  and  the 
judgment  for  the  office  is  a  final  one,  from  which  an  appeal  may  be 
taken.     Jeter  v.  Goughenour,  643. 

7.  A  verdict  can  not  be  impeached  by  matter  set  out  in  motion  for  new  trial 
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where  there  is  neither  bill  of  exception  nor  certificate  of  the  judge. 
Scheffel  v.  Soheffel,  504. 
8.  Where  the  verdict  was  for  the  debt  sued  for  with  no  mention  of  a  lien 
it  was  not  error  for  the  court  to  permit  plaintiff's  counsel,  in  the 
absence  of  defendant's  counsel,  to  amend  the  verdict  so  as  to  allow  a 
vendor's  lien  on  the  land  described  in  the  petition,  the  jury  having 
assented  to  the  verdict  in  its  amended  form.    Id, 

Wagering  Contract. 

Recovery. of  proceeds  of.     See  Cotton  Futures,  1, 

WalTer. 

Of  misconduct  of  jury.  See  Jury,  S, 
Of  mistaken  name.  See  Misnomer,  1. 
Of  personal  privilege  by  plaintiff.     See  Venue,  S, 

Ward. 

Support  and  maintenance  allowed  guardian.    See  Surety,  2. 

Warranty. 

Action  for  breach  of.     See  Burden  of  Proof,  S. 
Ck>mpensation  for  breach  of.    See  Damages,  1^-16. 
Part  payment  after  breach.     See  Estoppel,  1. 
In  application  for  insurance.    See  Insurance,  Life,  3,  4- 
In  administrators'  sales.     See  Judicial  Sale,  1,  2. 

Will. 

Disposing  of  commimity  property.    See  Descent  and  Distribution,  1,  B. 

Witneta. 

Absent  and  swearing  by  telephone.    See  Affidavit,  2. 
Continuance  for  absence  of.    See  Oontinuanoe,  1. 
Explaining  absence  of.     See  Evidence,  25, 
Contradictory  statements  by.     See  Impeachment  of  Witness,  i. 
1.  The  admission  of  interested  parties  to  testify  does  not  prevent  th^ir  crosft- 
examination  to  show  bias  as  a  witness  in  other  particulars.    Houston, 
E.  d  W.  Ry.  Co.  V,  Wilson,  405. 

Written  Instrument. 

Adding  to  by  parol.  See  Evidence,  1. 
Avoiding  for  fraud.    See  lAmitatvm,  2. 
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in  the  countj  of  their  residence,  and  sudi  plea  was  sustained.  Bwoyer 
V.  Wieaer,  291. 

3.  Where  an  assignee  for  the  benefit  of  creditors  recovered  judgment  estab- 

lishing his  right  as  such  assignee  to  property  against  a  third  party 
claiming  the  same,  the  judgment  was  conclusive  of  the  rights  of  the 
creditors  whom  he  represented  to  the  property  in  question  as  against 
the  defendants  from  whom  such  assignee  recovered  it,  though  the  cred- 
itors were  not  parties  to  the  suit  except  as  represented  by  such  as- 
signee.    Id, 

4.  Defendant  sued  S.  for  fraud  in  the  execution  of  a  lease  to  him  by  S.,  and 

sought  to  recover  the  money  he  had  paid  in  cash  for  the  lease  and  to 
cancel  a  note  given  as  part  of  the  consideration,  but  the  judgment 
on  these  issues  was  in  favor  of  S.  Afterwards  a  bank  sued  defendant 
on  the  note  and  he  made  S.  a  party  and  set  up  against  the  note  the 
same  fraud  and  facts  as  to  the  lease  alleged  in  the  former  suit.  Held, 
that  the  former  judgment  was  a  bar  to  such  defense.  8ooU  v,  Amerioan 
Nat.  Bank,  527. 

5.  Where  an  agreed  statement  of  facts  on  which  the  former  case  was  tried 

showed  that  issue  as  to  the  right  of  the  plaintiff  therein  (defendant 
here)  to  recover  the  amount  of  the  note  was  raised,  it  was  immaterial, 
as  to  the  plea  of  res  adjudicata  in  this  suit,  that  such  agreed  state- 
ment of  the  facts  may  have  had  the  effect  of  eliminating  the  pleadings 
from  that  case.    Id, 

6.  It  was  also  immaterial  that  the  bank  was  not  a  party  to  the  former  suit, 

since,  if  it  had  failed  to  recover  in  this  suit,  it  would  have  been  entitled 
to  recover  over  against  S.  as  indorser,  and  S.  having  been  brought  in 
by  defendant,  had  the  r^ht  to  interpose  the  former  judgment  in  his 
own  defense.     Id, 

7.  Plaintiff  having  been  one  of  three  defendants  against  whom  a  judgment 

was  rendered,  recovered  over  against  his  codefendants  on  bis  cro^-bill 
in  case  he  had  to  pay  the  judgment,  which  he  did,  though  no  execution 
issued  therein  until  six  years  afterwards,  and  then  it  was  addressed  to 
the  sheriff  or  constable  of  another  county  in  which  one  of  the  code- 
fendants had  recovered  a  judgment  against  another  party,  to  satisfy 
which  a  sum  of  money  had  been  paid  into  the  hands  of  the  defendant 
in  this  action,  a  constable  of  that  precinct.  The  collection  of  this 
execution  was  resisted  on  the  ground  that  the  judgment  was  void  for 
want  of  service  and  was  dormant  and  a  trial  in  justice  court  sustained 
this  contention,  from  which  no  appeal  was  taken.  Held,  that  such 
judgment  of  the  justice  court  was  final,  and  the  County  Court,  out  of 
which  the  execution  issued,  could  not  render  judgment  against  the 
constable  for  failing  to  collect  it.     Olaaa  v.  Shapatd,  365. 

Besoission. 

1.  One  induced  to  purchase  property  by  fraudulent  representations  by  the 

vendor  and  paying  freight  charges  thereon  was  not  required,  in  order 
to  rescind  the  trade,  to  surrender  the  property  until  the  freight  charges 
had  been  returned  him.     American  Cotton  Co,  v.  Eeiermany  312. 

2.  Evidence  considered  and  held  to  require  the  submission  of  the  question 

whether  plaintiff,  suing  on  account  of  false  representations  in  a  sale, 
was  not  precluded  from  recovery  by  reason  of  his  knowledge,  at  the 
time,  that  the  representations  were  untrue.    Id, 

Bes  Oeitae. 

Expressions  of  bodily  pain.    See  Evidence,  20. 

Betidence. 

Of  married  woman  confined  in  insane  asylum.    See  Guardian,  i. 
Alleged  to  be  unknown.     See  Plea  of  Privilege,  1, 
Facts  held  to  constitute.     See  Venue,  4. 
1.  One  may  have  a  domicile  and  residence  in  one  State  and  also  a  residence 
in  another.     Oulf,  C.  d  8.  F.  Ry.  Co.  v.  Rogers,  99. 
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2.  The  fact  that  a  person  accepted  a  position,  the  duties  of  which  fixed  his 
headquarters  at  a  certain  city  is  sufficient  to  constitute  de  facto  resi- 
dence without  proof  that  he  owned  a  home  or  other  property  at  that 
point,  regardless  of  the  length  of  time  he  lived  there.    Id, 

Sale. 

By  trustee  under  power.    See  Administration,  1, 
Setting  aside.     See  Equity,  1. 
Executory  contract  of.    See  Qamishment,  S,  4- 
Of  property  of  ward.     See  Chiardian,  2,  S. 
Caveat  emptor  applied  to.     See  Judicial  Sale,  1,  2, 

1.  A  sale  of  land  may  be  a  sale,  as  distinguished  from  an  exchange  or  barter, 

although  the  transfer  is  made  for  something  else  than  money,  provided 
each  article  is  transferred  at  an  agreed  or  the  market  value,  so  that 
the  one  thing  is  received  in  payment  of  the  price  of  the  other.  Ullma/n 
V,  Land,  422. 

2.  A  contract  made  by  letters  between  the  owner  of  Texas  land  living  in 

Kentucky  and  a  proposed  purchaser  in  Texas,  consisting  of  an  offer 
and  acceptance  at  a  fixed  price,  held  to  require  payment  or  tender  of 
the  price  by  the  purchaser  to  the  seller  in  Kentucky;  and  a  petition 
showing  no  ofl'er  or  willingness  to  pay  at  such  place  held  to  disclose  . 
no  cause  of  action  for  enforcing  specific  performance  of  the  contract. 
Bcott  17.  Grant,  160. 

Sale  of  Land. 

Breach  of  contract  for.    See  Vendor  and  Purchaser,  i. 

Satisfaction. 

Of  judgment.    See  Tender,  1, 

Sohool  District. 

Adding  new  territory.    See  Constitutional  Law,  1, 
Incorporation  of.     See  Elections,  1. 
Enlarging  limits  of.     See  Elections,  2, 
Election  of  trustees.     See  Elections,  S. 
De  facto  officers.     See  Elections,  J^-S. 

1.  Under  the  Act  of  March  17,  1897    (Sayles'  Civ.  Stats.,  art.  616a;  Batts' 

Civ.  Stats.,  art.  3904),  providing  for  the  organization  of  independent 
school  districts  in  towns  of  200  inhabitants  or  more,  it  is  immaterial 
that  purely  agricultural  and  rural  lands  are  included,  provided  the 
district  does  not  embrace  a  larger  area  than  twenty-five  square  miles. 
State  V.  Buchanan,  326. 

2.  The  validity  of  the  incorporation  of  the  independent  school  district  was 

not  affected  by  the  fact  that  in  forming  it  the  lines  of  adjoining  dis- 
tricts were  changed  and  disturbed,  nor  by  the  fact  that  such  encroach- 
ment on  the  other  districts  was*  not  authorized  by  the  Commissioners* 
Court  or  consented  to  by  a  majority  of  the  voters  of  such  districts.    Id, 

3.  If  the  matter  of  encroachment  upon  other  districts,  without  the  consent  of 

a  majority  of  the  voters,  could  in  any  event  affect  the  question,  it 
would  have  to  be  shown  that  such  infringement  was  material,  and  this 
could  not  be  done  without  appropriate  allegations  to  that  effect.    Id, 

4.  The  fact  that  the  Act  of  1897  provides  that  the  county  judge  shall  make 

a  return  and  record  of  an  election  held  thereunder,  the  same  as  provided 
by  articles  586  and  686  of  the  Revised  Statutes,  does  not  require  that 
such  election  shall  in  other  respects  conform  with  the  provisions  of  the 
title  and  chapter  to  which  those  articles  belong.  Id, 
6.  Articles  570  and  580,  Revised  Statutes,  provide  for  the  incorporation  of  a 
town  or  village  for  municipal  purposes,  and  in  no  way  affect  the  validity 
and  force  of  the  article  authorizing  incorporation  for  free  school  pui^ 
poses  only,    /d. 
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An  implied  contract  mutt  be  plead     See  Variance,  U 
Charging  fraud,  Bufficient  to  support  venue.     See  Venue,  1,  2. 

1.  The  defendants,  having  filed  no  pleadings  whatever  in  the  trial  court,  are 

in  no  position  to  raise  in  the  Appellate  Court  the  question  of  their 
privilege  to  be  sued  in  the  county  of  their  residence,  or  of  usury  in 
the  debt  sued  on.     Careon  Bros,  v,  McCord-Collins  Co.,  540. 

2.  A  general  allegation  of  a  promise  to  pay  in  a  given  county  is  sufficient 

to  admit  proof  of  a  promise  in  writing,  since  the  requirement  of  the 
statute  of  frauds  relates  to  the  evidence  and  not  to  the  pleading.     Id. 

3.  Plaintiffs  having  sued  upon  the  note,  and  not  upon  the  account  either 

directly  or  in  the  alternative,  were  not  entitled  to  judgment  on  the 
account  with  foreclosure  of  the  deed  of  trust  as  against  the  interest 
of  the  mother  which  stood  as  surety  for  the  account.  Caeey-Svoasey 
Co.  V.  Anderaon,  223. 

4.  An  application   for  life  insurance  will  not  be  reformed  to  conform  to 

plaintiff's  pleading  in  the  matter  of  the  address  of  the  applicant,  no 
fraud  on  the  part  of  the  agent  taking  the  application  being  alleged 
and  no  excuse  for  plaintiff's  failure  to  read  and  understand  the  appli- 
cation being  assisned.     Cotoen  v.  Equitable  L.  Assn.  8o.y  430. 

5.  Allegations  of  fraudulent  representations  by  defendant  held  not  to  ecm- 

stituto  mere  expressions  of  opinion  but  to  amount  to  a  statement  of 
facts.  American  Cotton  Co.  v.  Beierman,  312. 
6  In  an  action  for  personal  injuries  to  plaintiff's  wife  an  allegation  that 
she  was  seriously  injured  in  her  head,  hips,  limbs  and  ankles  is  in- 
sufficient as  against  a  special  exception  thereto,  unless  it  is  alleged 
that  the  nature  and  character  of  the  injuries  are  such  that  they  can 
not  be  more  specifically  stated.  Dallai  Cons.  Eleo.  8t.  Ry,  Co.  v,  laon, 
210. 

7.  Plaintiff  having  alleged  the  failure  of  the  railwav  to  provide  and  keep 

in  repair  suitable  spark-arresters  as  the  specific  cause  of  the  fire,  it 
was  error  to  submit  the  overloading  and  negligent  handling  of  the 
engine  as  ground  for  recovery.    St.  Louis  8.  W.  Ry.  Co.  v.  Moss,  461. 

8.  In  a  petition  claiming  damages  to  plaintiff's  land  by  overflow  so  injuring 

it  that  it  became  impossible  to  rent  it,  it  was  not  necessary  to  allege 
that  plaintiff  had  made  an  effort  to  rent  the  land,  and  evidence  of  his 
unsuccessful  efforts  to  rent  it  was  admissible  in  proof  of  the  damages 
alleged.  San  Antonio  d  A.  P.  Ry.  Co.  v.  Ourley,  283. 
0.  Where  plaintiff  claimed  damages  for  loss  of  rental  value  of  his  land 
'  through  overflow  occasioned  by  construction  of  defendant's  railway, 
the  latter,  under  a  general  denial,  was  entitled  to  prove  that  the  loss 
of  rental  value  shown  during  certain  years  was  attributable  to  other 
causes  than  the  overflow.     Id. 

10.  In  an  action  for  damages  by  delay  in  transportation  of  fruit  trees,  it  was 

unnecessary,  as  against  special  exception,  to  give  the  particulars  of 
the  contents  of  such  shipment,  where  the  damages  sought  were  claimed 
by  plaintiff  not  by  reason  of  depreciation  in  uie  market  value  of  the 
stock,  but  by  reason  of  loss  of  a  sale  at  agreed  price.  Key,  J.,  dissent- 
ing.   Pacific  Express  Co.  v.  Needham,  129. 

11.  A  petition  setting  up  actual  damages  for  plaintiff's  wrongful  ejectment 

from  a  hotel,  in  the  sum  of  $71  paid  in  advance  for  a  room  therein, 
and  exemplary  damages  for  the  humiliation  and  injuiy  to  plaintiff's 
feelings  and  reputation  resulting  from  the  ejectment  in  the  presence 
of  other  guests  in  a  sum  sufficient  to  bring  the  action 'within  tl^  juris- 
diction of  the  County  Court,  was  not  subject  to  general  demurrer. 
McCutcheon  v.  Malin  d  Brovoder,  240. 

12.  An  allegation  of  what  plaintiff  was  earning  per  month  in  defendant's 

employ  when  hurt  ^as  substantially  an  allegation  of  the  value  of  his 
time,  and  warranted,  if  proved,  the  submission  to  the  jury  of  that 
item  of  damage.     Galveston,  H.  d  8.  A.  Ry.  Co.  v.  Roth,  611. 

13.  Allegations    in    plaintiff's    petition    averring   negligence   on    the    part   of 

defendant  city  in  refilling  a  sewer  pipe  ditch  in  a  street  and  in  thus 
allowing  a  hole  to  be  made  and  to  remain  in  the  middle  of  the  street. 
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held  to  warrant  a  charge  that  if  the  defendant  exercised  ordinary  care 
in  refilling  said  trench,  and  notwithstanding  such  care  "a  dangerous 
hole  occurred  in  said  street  by  the  sinking  of  said  street  over  said 
sewer  pipe/'  and  the  city  knew  of  said  hole  in  time  to  have  repaired 
the  same,  but  failed  to  do  so,  it  would  be  liable.  City  of  Dallaa  v. 
Muncton,  112. 

14.  If  a  map  attached  to  plaintiff's  petition  and  referred  to  as  part  thereof 
is  such  an  exhibit  as  is  authorized  by  rule  19  for  the  government  of 
the  District  Courts,  it  will  nevertheless  not  relieve  the  pleader  from 
the  necessity  of  alleging  the  facts  to  which  the  exhibit  relates.  Elliott 
V,  Ferguson,  40. 

16.  Pleadings  held  not  to  show  with  sufficient  certainty  the  situation  of  plain- 
tiffs' lands  and  residences  with  reference  to  a  cemetery  the  establish- 
ment 'of  which  is  sought  to  be  enjoined,  nor  that  the  lands  are  in  such 
close  proximity  thereto  as  makes  it  reasonably  certain  that  injury 
will  result  by  reason  of  the  alleged  threatened  nuisance.     Id, 

16.  It  is  not  necessary  in  such  character  of  case  that  plaintiffs'  petition  should 

allege  facts  showing  that  a  nuisance  will  inevitably  result  from  the 
establishment  of  the  cemetery,  it  being  sufficient  that  the  f^cts  alleged  . 
show  with  cogency,  clearness  and  reasonable  certainty  that  the  acts 
threatened,   if   done,  will   bring  into   existence   a  nuisance,   and  that 
complainants  will  suffer  irreparable  injury  thereby.    Id, 

17.  Allegations  that,  as  a  result  of  the  burial  of  dead  bodies  in  the  proposed 

cemetery,  **noisome  odors  and  vapors  would  arise  and  pollute  and  fill 
with  stench  and  poison  the  air  surrounding  plaintiffs'  homes/'  and 
that  "offensive  odors  and  vapors  dangerous  to  their  health  and  inju- 
rious to  the  value  of  their  property  will  arise  and  pollute  the  air 
about  their  homes,"  are  too  general  and  the  mere  conclusion  of  the 
pleader,  in  the  absence  of  allegations  that  a  method  different  from 
that  commonly  employed  in  the  interment  of  the  dead  in  this  country 
will  be  adopted,  or  that  the  conditions  of  the  cemetery  and  its  effects 
will  be  other  than  those  common  to  every  graveyard  in  the  land.    Id, 

Plea  of  PriTllege. 

Waiver  of.     See  Pleading,  1,  2, 

Effect  on  jud^ent.     See  Rea  Ad  judicata,  2, 

Defendants  jomtly  charged  with  fraud  may  be  jointly  sued.  See  Venue, 
1,2. 
1.  On  a  plea  of  privilege  asserting  that  defendants,  who  had  been  sued  as 
parties  whose  residence  was  unknown,  were  residents  of  another  county, 
and  known  by  plaintiff  to  be  so,  the  latter  should  have  been  permitted 
to  show  inquiries  made  by  him  of  others  as  to  defendants'  residence 
and  the  answers  received.     Wiley  v.  Shivel,  605, 

Pledge. 

1.  Where  the  opportunity  to  collect  bills  or  notes  of  a  third  party  given 
as  collateral  security  for  a  promissory  note  of  the  pledgor  is  lost  by 
negligence  of  the  pledgee,  when  with  ordinary  care  they  might  have 
been  enforced  the  latter  is  liable  for  the  full  loss  and  damage  to  the 
pledgor.     Larkin  Co.  v.  Dawson,  345. 

PoflteisioiL 

By  tenant.     See  Adverse  Possession,  1,  2, 
By  use  of  public  road.     See  Prescription,  1-5, 
Recitals  as  evidence  of.     See  Recitals,  1. 

Power  of  Attorney. 

Proof  of  execution  and  loss.     See  Evidence,  7, 

Practice. 

Impeaching  verdict.     See  Verdict,  7. 
Amending   verdict.     See   Verdict,   8, 
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Praotioe— Cofatiitiect. 

1.  It  U  within  the  discretion  of  the  trial  court  to  allow  a  party  to  withdraw 

kift  plea  and  enter  another  after  the  trial  has  hegun,  and  an  Appellate 
Govri  will  interfere  with  his  ruling  only  in  a  plain  case  of  abuse  of 
this  diacwtka.     Hamilton  v.  Bell,  456. 

2.  After  the  trial  ha4  tegyn  and  it  was  shown  froni  the  undisputed  evidence 

that  defendant's  fgtak  was  authorized  to  close  a  contract  for  sale  of 
land,  the  specific  perfonMUMa  of  which  was  sought  to  be  enforced,  the 
court  did  not  abuse  its  diarritOTiL  in  refusing  to  allow  plaintiff  to 
withdraw  his  announcement  of  temtf  aad  swear  to  a  denial  of  the 
agent's  authority.     Id, 

3.  Where  defendants,  in  a  suit  for  money  loaned  and  eommission  on  sale 

of  cotton,  having  plead  in  defense  damages  by  remaam.  of  plaintiff's 
failure  to  properly  care  for  the  cotton  and  to  sell  it  when  required, 
admitted  plaintifTs  cause  of  action  except  so  far  as  it  might  be  d^eated 
by  the  facts  set  up  in  defendant's  answer,  for  the  purpose  of  obtaining 
the  right  to  open  and  conclude,  they  were  not  precluded  by  such  ad- 
mission from  making  proof  of  the  facts  so  set  up  in  their  plea;  the 
burden  was  not  upon  plaintiff  to  negative  such  facts  in  order  to 
entitle  him  to  recover  upon  the  cause  'of  action  pleaded.  KUensmith 
V.'  •Kempneff  246. 

4.  Where  plaintiff  sued  on  an  account,  with  an  ancillaiy  attachment,  and 

defendant  admitted  plaintiff's  cause  of  action,  it  was  error  for  the 
court  to  refuse  defendant  the  right  to  open  and  conclude  unless  he 
also  admitted  the  truth  of  the  grounds  alleged  in  the  affidavit  for  the 
attachment.    Bell  v.  FiM,  S2SL 

Praotioe  In  Trial  Court. 

Proof  of  inability  to  give  bond.    See  Appeal,  5. 

Practice  on.  Appeal. 

Error  cured  by  trial  court.     See  Argument  of  Counsel,  1. 
What  constitutes  record.     See  BUU  of  Ewception,  1,  2i 
Unnecessary  matter  in  record.     See  Costa,  2, 
Admission  of  immaterial  evidence.     See  Duress,  6. 
Inconsistent  recitals  in  findings.     See  Findings  of  Fact,  2, 
Expiration  of  term  of  office.     See  Of/iee,  1, 
Discretion  of  trial  court.    See  Practice  in  Trial  Court,  1,  2. 
Absence  of  statement  of  facts.     See  Statement  of  Pacts,  S, 

1.  The  province  of  an  Appellate  Court  in  considering  evidence  upon  issues 

of  fact  extends  only  to  a  determination  of  its  sufficiency  to  support 
the  findings  of  the  jury,  and  if  this  is  decided  in  the  affirmative  the 
verdict  must  be  sustained  even  though,  if  left  in  the  first  instance  to 
an  appellate  tribunal,  it  might  have  reached  different  conclusions  of 
fact  from  the  evidence.     El  Paso  Electric  Ry.  Co.  v.  Harry,  90. 

2.  Where,  in  an  action  for  personal  injury  the  evidence  as  to  defendant's 

negligence  resulting  in  the  injury  was  conclusive,  there  being  no  at- 
tempt to  rebut  the  case  made,  it  was  not  prejudicial  error  for  the 
court's  charge  to  instruct  that  liability  was  not  denied,  although  de- 
fendant had  pleaded  the  general  denial.  Northern  Tewas  Trac. ,  Co. 
V,  Letcis,  197. 

.3.  Error  in  the  charge  of  the  court  on  the  measure  of  damages  for  violation 
of  a  contract  not  to  reengage  in  business  was  harmless  where  the 
damages  awarded  were  merely  nominal.     Crump  v,  Ligon,  172. 

4.  The  admission  of  improper  evidence  on  the  subj^  of  damages  was  not 
ground  for  reversal  where  the  plaintiff  was  entitled,  at  all  events,  to 
nominal  damages,  and  only  nominal  damages  were  recovered.     Id, 

6.  The  rule  that  the  erroneous  admission  of  evidence  will  not  require  the 
judgment  to  be  reversed  where  the  case  was  tried  by  the  court  and 
there  was  ample  evidence  outside  of  that  objected  to,  to  warrant  the 
judgment,  does  not  apply  where  the  bill  of  exceptions  taken  to  the 
admission  of  the  incompetent  but  material  evidence  shows  that  it  was 
both  admitted  and  considered  by  the  court.     Oaither  v.  Lindsey,  149. 
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6.  Errors  in  the  charge  submitting  the  issuea  are  not  ground  for  reversal, 

where,  under  the  undisputed  testimony,  the  parties  complaining  were 
not  entitled  to  a  verdict.    Sanger  v,  Travis  Co,  Farmers*  Alliance,  321. 

7.  The  erroneous  admission  of  evidence  of  a  fact  which  is  otherwise  indis- 

putably shown  is  not  ground  for  reversal.     Id, 

8.  The  admission  of  evidence  that  is  trivial  in  character  will  not  constitute 

ground  for  reversal.     Chicago,  R.  /.  d  T.  Ry,  Co.  v.  Williams,   198. 

9.  Where  the  appellee,  who,  as  plaintiff  below,  recovered  judgment  for  the 

office,  but  failed  to  recover  for  the  fees,  did  not  preserve  the  issue  as 
to  the  fees  by  a  cross-appeal,  he  could  not  urge  that  matter  before 
the  Appellate  Court.     Jeter  v.  O^ughenour,  644. 

10.  Though  the  testimony  of  plaintiff  shows  such  possession  of  the  land  in 

controversy  prior  to  defendant's  entry  as  would  entitle  her  to  recover, 
defendant  having  failed  to  show  any  title,  a  judgment  in  her  favor 
can  not  be  affirmed  where  she  was  contradicted  by  the  testimony  of 
defendant  and  the  issue  was  not  passed  upon  by  the  jury.  Cobb  ^. 
Bryan,  339. 

11.  An  objection  to  a  judgment  recovering  on  the  bond  of  a  liquor  dealer,  that 

he  was  not  shown  to  be  a  licensml  dealer,  is  not  available  on  appeal 
where  not  raised  in  the  trial  court.     Cow  v,  Thompson,  607. 

12.  WTiere  the  action  was  to  recover  the  penalties  prescribed  for  the  breach 

of  a  liquor  dealer's  bond  and  the  bond  and  license  were  excluded  as 
*  evidence  on  the  ground  that  the  application  for  the  license  was  not 
statutory,  it  was  not  necessary,  in  order  that  the  Appellate  Court 
might  review  the  action  of  the  trial  court,  to  introduce  further  evidence 
showing  the  breach,  since  the  excluded  bond  was  the  very  foundation 
of  the  action.     CasteUano  v.  Marks,  273. 

13.  In  reversing  a  judgment  for  penalty  and  damages  for  failing  to  feed  and 

water  live  stock  in  transit  on  account  of  errors  in  the  charge  relating 
only  to  penalty,  the  court  will  not,  at  request  of  the  party  recovering, 
reverse  as  to  penalty  and  render  judgment  for  the  damages  alone,  the 
two  being  so  connected  as  to  properly  be  considered  together.  Hous- 
ton d  T.  C,  Ry,  Co.  V.  Brown,  596. 

14.  Where  the  facts  are  such  that  reasonable  minds  can  not  differ  and  can 

draw  no  other  conclusion  than  that  plaintiff's  injuries  were  the  result 
of  risks  assumed  by  him,  the  Appellate  Court  will  reverse  a  judgment 
in  his  favor  and  render  one  such-  as  should  have  been  given  below. 
Qulf,  W.  T.  d  P.  Ry.  Co.  t?.  Smith,  188. 

16.  The  Appellate  Court  will  not  set  aside  a  verdict  for  plaintiff  which  is 
supported  by  his  testimony,  though  contradicted  by  other  evidence  and 
not  in  accordance  with  what  it  would  consider  the  greater  weight  of 
evidence.     Citizens*  Ry.  Co.  v.  Blackman,  492. 

16.  The  case  being  one  ot  conflicting  evidence  as  to  negligence  on  the  part  of 
the  defendant  and  contributory  negligence  on  the  part  of  the  deceased, 
a  brakeman  killed  while  coupling  cars,  the  Appellate  Court  declines 
to  disturb  the  verdict.     Ft.  Worth  d  R.  O.  Ry.  Co.  v.  Caskey,  463. 

Practice  of  Xedloine. 

1.  In  an  action  to  recover  for  medical  services  rendered,  the  defense  that 
plaintiff  was  not  authorized  to  practice  medicine  because  he  had  not 
complied  with  the  statute  on  the  subject  would  not  also  authorize  a 
recovery  back  by  defendant  of  money  already  paid  to  plaintiff,  but 
such  recovery  back  would  be  authorized  if  defendant  showed  that 
plaintiff  in  any  way  represented  himself  to  be  a  practicing  physician 
when  he  was  not  authorized  to  practice,  and  defendant  was  thereby 
induced  to  employ  and  pay  him  for  professional  services.  Oaither  v. 
Lindsey,  ISO. 

Prejudice. 

Against  class  of  litigation.     See  Jury,  4, 


